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JUDGES 


OF  THE  COURTS  REPORTED  DURING' THE  PERIOD  COVERED 

BY  THIS  VOLUME 


SVPREBfE  OOUBT— First  Department. 

Justices  of  the  Appellate  Division. 
JOHN  PROCTOR  CLARKE,  Presiding  Justict. 

ABBOCIATS  JITSTICES. 

CHESTER  B.  McLAUGHLIN. 
FRANK  C.  LAUGHLIN. 
FRANCIS  M.  SCOTT. 
VICTOR  J.  DOWLING. 
WALTER  LLOTD  SMITH. 
VERNON  M.  DAVIS. 
ALFRED  R.  PAGE. 

Justioes  of  the  Appellate  Term,  1916. 

January. 
CHARLES  L.  GUY,  Prbsidinq  Justice. 

ASSOCIATE  JUSTICES. 
NATHAN  BIJUR. 
.  EDWARD  J.  GA VEGAN. 

February. 
IRVING  LEHMAN,  Presiding  Justice. 

ASSOCIATE  justices. 

FRANCIS  B.  DELEHANTY. 
BARTOW  S.  WEEKS. 

March. 

IRVING  LEHMAN,  Prbsidinq  Justice. 

associate  .justices. 

EDWARD  G.  WHITAKER. 

FRANCIS  K.  PENDLETON. 

April. 
CHARLES  L.  GUY,  Presiding  Justice. 

ASSOCIATE  JUSTICES. 

CLARENCE  J.  SHEARN. 
DANIEL  P.  COHALAN. 

May. 
CHARLES  L.  GUY,  Presiding  Justigb. 

ASSOCIATE  justices. 

NATHAN  BIJUR. 
DANIEL  P.  COHALAN. 


SUPREMB  OOVRT— First  Dept.— Cont'd. 

Justices  of  the  Appellate  Term,  1916— Cont'd. 

June. 

CHARLES  L.   GUY,  PRESIDING  JUSTICE. 
ASSOCIATE  JUSTICES. 

NATHAN  BIJUR. 
EUGENE  A.  PHILBIN. 

Octol>er. 
CHARLES  L.  GUY,  Presiding  Justice. 

ASSOCIATE  JUSTICES. 
NATHAN  BUUR. 
CLARENCE  J.  SHEARN. 

Novemlfer. 
mVINQ  LEHMAN,  PRESIDING  Justice. 

ASSOCIATE  JUSTICES. 

EDWARD  G.  WHITAKER. 
EDWARD  R.  FINCH. 
December. 
CHARLES  L.  GUY.  PRESIDING  Justice. 

ASSOCIATE  justices. 

NATHAN  BUUR. 
CLARENCE  J.  SHEARN. 

Justices  of  the  First  District. 

P.  HENRY  DUGRO. 
JOHN  PROCTOR  CLARKE. 
.       SAMUEL  GREBNBAUM. 
VERNON  M.  DAVIS. 
VICTOR  J.  DOWLING. 
JOSEPH  E.  NEWBURGER. 
JOHN  J.  BRADY.i 
MITCHELL  L.  ERLANGBR. 
JOHN  FORD. 

LEONARD  A.  GIEGERICH. 
JOHN  W.  GOFF. 
CHARUBS  Lw  GUY. 
PETER  A.  HENDRICK. 
M.  WARLEY  PLATZEK. 
IRVING  LEHMAN. 
NATHAN  BUUR. 
EDWARD  J.  GAVEGAN. 
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StTPREUE  OOtTRT— First  Dept.— Cont'd. 

JustioM  of  the  First  District — Cont'd. 

ALFRED  R,  PAGE. 
FRANCIS  M.  SCOTT. 
DANIEL,  F.  COHALAN. 
FRANCIS  K.  PENDLETON. 
HENRY  D.  HOTCHKISS. 
THOMAS  F.  DONNELLY.     ' 
EDWARD  G.  WHITAKER. 
EUGE2NB  A.  PHILBIN. 
BARTOW  S.  WEEKS. 
CLARENCE  J.  SHEARN. 
FRANCIS  B.  DELEHANTY. 
EDW.  R.  FINCH. 
JOHN  M.  TIERNEY. 
JOHN  C.  CLARK.* 
GEORGE  V.  MULLENS 


Second  Department. 

Justices  of  the  Appellate  Division. 
ALMET   F.    JENKS,    Prbsidiko  Jubticb. 

ABSOCIATB  JUSTICES. 

EDWARD  B.  THOMAS. 
WILLIAM  J.  CARR. 
ADELBERT  P.  RICH. 
LUKE  D.  STAPLETON. 
HARRINGTON  PUTNAM. 
ISAAC  N.  MILLS. 

Justices  of  the  Appellate  Term,  1916. 

March. 
LESTER  W.  CLARK. 
ABEL  E.   BLACKMAR. 
ISAAC  M.  KAPPER. 

May. 
LESTER  W.  CLARK. 
WALTER  H.  JAYCOX. 
ISAAC  M.  KAPPER. 

October. 
LESTER  W.  CLAjRK. 
WALTER  H.  JAYCOX. 
ISAAC  M.  KAPPER. 

December. 
LESTER  W.  CLARK. 
WALTER  H.  JAYCOX. 
ISAAC  M.  KAPPER. 

Justices  of  the  Second  District. 

WILLIAM  J.  KELLY. 
JOSEPH  ASPINALL. 
WILLIAM  J.  CARR. 
LESTER  W.  CLARK, 


StTPREME  OOtTRT— Second  Dept.*OH'd. 

Justices  of  the  Second  District — Cont'd. 

FREDERICK  E.  CRANE. 
WALTER  H.  JAYCOX. 
TOWNSEND  SCUDDER. 
EDWARD  B.  THOMAS. 
ABEL  E.  BLACKMAR. 
LUKE  D.  STAPLETON. 
ISAAC  M.  KAPPER. 
HARRINGTON  PUTNAM. 
SAMUEL  T.  MADDOX.* 
GARRET  J.  GARRETSON. 
CHARLES  H.  KELBY. 
RUSSELL  BENEDICT. 
JAMES  C.  VAN  SICLEN. 
ALMET  F.  JENKS. 
DAVID  F.  MANNING. 
STEPHEN  CALLAGHAN. 
JAMES  C.  CROPSEY.* 

Justices  of  the  Ninth  District 

MARTIN  J.  KEOGH. 
MICHAEL  H.  HIRSCHBERO. 
JOSEPH  MORSCHAUSER. 
ARTHUR  S.  TOMPKINS. 
J.  ADDISON  YOUNG. 
WILLIAM  P.  PLATT. 


Third  Department. 

Justices  of  the  Appellate  Division. 
JOHN  M.  KELLOGG,  Presiding  Justigs. 

ABSOCIATB  JVSTICBS. 

GEORGE  F.  LYON. 
WESLEY  O.  HOWARD. 
JOHN  WOODWARD. 
AARON  V.  S.  COCHRANE. 

Justices  of  the  Third  District. 

ALDEN  CHESTER. 
WILLIAM  P.  RUDD. 
GILBERT  D.B.  HASBROUCK. 

Justices  of  the  Fourth  District. 

HENRY  T.  KELLOGG. 
CHARLES  C.  VAN  KIRK. 
EDWARD  C.  WHITMYER. 
HENRY  V.  BORST. 

Justices  of  the  Sixth  District. 

ALBERT  H.  SEWELL. 

M.  H.  KILEY. 

GEORGE  MCCANN. 
ROWLAND  L.  DAVIS. 


'  Appointed. 

'  Appointed  to  succeed  John  J.  Brady. 


♦  Died. 
*  Appointed  to  succeed  Samuel  T.  Maddoib 
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SUPREME  OOUBT— Fourth  Department* 

Justices  of  the  Appellate  Division. 
FREDERICK  W.  KRUSE,  Prssidinq  Jubticb. 

A880CIATX  JUSTICES. 

JABCES  A.  ROBSON." 
NATHANIEL.  FOOTE. 
JOHN  S.  LAMBERT. 
B2>GAR  8.  EL  MERRELL. 
PASCAL.  C.  J.  DE  ANGELISJ 

Justices  of  the  Fifth  District. 

WILLIAM  8.  ANDREWS. 
IRVING  R.  DEVENDORF. 
PASCAL  C.  J.  DE  ANGELIS.Y 
E.  C.  EMERSON. 
IRVING  G.  HUBBS. 
LEONARD  C.  CROUCH. 

Justices  of  the  Seventh  District. 

ARTHUR  E.  SUTHERLAND.* 
WILLIAM  W.   CLARK. 
GEORGE  A,  BENTON. 
SAMUEL  N.  SAWYER. 
ADOLPH  J.  RODENBECK.* 
ROBERT  F.  THOMPSON." 


SUPREME  COURT— Fourth  Dept.*0't'd. 

Justices  of  the  Eighth  District. 

LOUIS  W.  MARCUS. 
CUTHBERT  W.  POUND. 
CHARLES  B.  WHEELER. 
EDWARD  K,  EMERY. 
CHARLES  H.  BROWN. 
CHARLES  A.  POOLBY. 
HERBERT  P.  BISSELL. 
HARRY  L.  TAYLOR. 


CITY   COURT   OF  NEW  YORK. 

EDWARD  F.  O'DWYBR,  Chibt  Jubticb. 

A8SOCIATS  JUSTICBS. 

JOHN  V.  MCAVOY. 
ALEXANDER  FINELITE. 
PETER  SCHMUCK. 
EDWARD  B.  LA  PETRA. 
RICHARD  T.  LYNCH. 
RICHARD  H.  SMITH. 
WILLIAM  L.  RANSOM. 
LORENZ  ZELLER. 
JAMES  A.  ALLEN. 


*  Died  February  1,  1916. 

*  Designated  March  8.  1916,  to  sit  In  Appellate 

Division,  Fourth  Department. 

*  Resigned  to  take  effect  February  1,  1916. 


*  Appointed  February  25,  1916.  to  succeed  Arthur 

E.  Sutherland. 
'^  Appointed  February  21,  1916. 
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DIMOND-WARRBN  MOTOR  CO..  Inc.,  v.  IIERFF-BROOKS  CORP. 
(Supreme  Court,  Appellate  Term,  First  Department     April  3,  1916.) 

OOBPOBATIONS    ^=:»66S(5)  —  FOREIGN     CORPORATIONS  —  SERVICE  —  "MaNAGINQ 

Agent." 

Where  a  foreign  automobile  manufacturing  corporation  has  no  perma- 
nent office  in  New  York,  and  It  Is  not  shown  that  It  Is  making  any  sales, 
except  through  dealers,  or  transacting  any  business  In  the  state,  service  of 
summons,  In  an  action  against  the  corporation,  upon  Its  nonresident  em- 
ploy6,  described  by  the  corporation  In  Its  contract  for  space  as  Its  "repre- 
sentative" at  an  automobile  show  in  New  York,  and  In  a  letter  as  Its  "dl&- 
trict  manager,"  but  not  empowered  to  make  contracts  binding  upon  the 
corporation,  unless  approved  and  signed  by  It,  will  be  vacated ;  it  not  being 
service  upon  a  "managing  agent" 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  f  2611 ;  Dec. 
Dig.  <S=»668(5). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Managing  Agent] 

Pendleton,  J.,  dissenting. 

Appeal  frcMn  City  Court  of  New  York,  Special  Term. 

Action  by  the  Dimond-Warren  Motor  Company,  Incorporated, 
against  Herff-Brooks  Corporation.  From  an  order  denying  defend- 
ant's motion  to  set  aside  a  service  of  summons,  it  appeals.  Reversed 
and  rendered. 

Argued  March  term,  1916,  before  LEHMAN,  WHITAKER,  and 
PENDLETON,  JJ. 

Charles  W.  Atwater,  of  New  York  City,  for  appellant 
William  R.  Hill,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  defendant  moved  to  vacate  the  service  of  a 
summons  in  this  action.  The  service  was  made  on  one  Fred  C.  Carter, 
who  is  concededly  not  an  officer  of  the  corporation.  The  plaintiff, 
however,  claims  that  Carter  is  "a  managing  agent  bf  the  corporation." 
It  appears  from  the  record  that  the  corporation  maintains  no  per- 
manent office  or  factory  in  the  state  of  New  York.  It  did,  however, 
rent  space  in  the  National  Automobile  Show  in  this  city  for  nine  days 
in  December.    The  contract  for  the  rental  of  the  space  states : 

"The  representative  of  the  exhibitor  who  will  have  charge  of  the  space  and 
exhibit  at  New  York  is  Fred  C.  Carter." 

^=9For  oUier  cases  see  same  tqplc  ft  KBY-NUMBER  In  all  Key-Numbered  DlgesU  ft  Indexes 
158N.Y.S.— 1 
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It  further  appears  that  the  corporation  occupied  the  space  with  an 
exhibit;  that  Carter  was  personally  exhibiting  and  explaining  the 
Herff-Brooks  cars  to  the  patrons  of  the  show  and  to  prospective  pur- 
chasers. It  further  appears  that  this  action  is  based  upon  a  contract 
whereby  the  defendant,  designated  therein  as  the  manufacturer,  agreed 
to  sell  to  the  plaintiff,  who  is  designated  therein  as  dealer,  from  3  to 
100  Herff-Brooks  automobiles,  and  whereby. the  defendant  granted  to 
the  plaintiff  the  right  to  sell  "Herff-Brooks  motor  cars  in  Greater 
New  York  and  adjacent  territory  in  New  York  and  New  Jersey." 
This  contract  is  signed: 

"Herff-Brooks  Corporation,  per  Fred  01  Carter.  Approved:  H.  H.  Brooks, 
General  Sales  Manager.  Accepted:  Dlmond-Warren  Motor  Co.,  Ino,  J.  Ben- 
wick  Dimond,  Treas.,  Dealer,  Arthur  C.  Warren,  Sect" 

J.  Renwick  Dimond  alleges  in  his  affidavit  that: 

This  "contract  was  signed  by  the  plainiiff  in  the  city  of  New  York  and  was 
for  an  agency,  including  Greater  New  York,  of  the  plaintiff's  car.  All  the  ne- 
gotiations concerning  said  contract  on  behalf  of  the  defendant  were  made 
with  Frederick  C.  Carter,  the  person  upon  whom  the  summons  was  served  and 
the  person  whose  name  appears  on  the  contract,  and  deponent  had  no  negotia- 
tions prior  to  the  execution  of  said  contract  or  thereafter  with  any  other 
person  on  behalf  of  the  defendant,  and  knew  of  no  other  person." 

I  have  italicized  the  words  "plaintiff"  and  "deponent,"  because  I 
consider  these  words  significant  in  view  of  the  fact  that  the  contract 
recites  that  it  is  made  in  the  city  of  Indianapolis,  state  of  Indiana,  that 
it  is  approved  by  H.  H.  Brooks,  general  sales  manager,  and  that  the 
defendant  has  also  submitted  an  affidavit  by  Arthur  Warren,  who 
also  signed  the  contract  as  secretary  of  the  plaintiff,  in  which  he 
states : 

"For  the  most  part  negotiations  in  relation  to  said  contract  on  behalf  of 
the  Dimond- Warren  Motor  Company,  Incorporated,  were  carried  on  by  me. 
Prior  to  the  signing  of  said  contract  I  went  to  Indiana  to  see  the  factory 
where  Herff-Brooks  automobiles  are  made,  and  had  conferences  there  with 
Mr.  H.  H.  Brooks,  who,  I  am  informed,  was  then  general  sales  manager  of 
the  Herff-Brooks  Corporation.  At  that  time  I  knew  that  the  Herff-Brooks 
Corporation  was  not  bound  by  what  Mr.  Fred  C.  Carter  might  say  unless  or 
until  the  O.  K.  or  approval  of  the  Herff-Brooks  Corporation  had  been  given." 

It  further  appears  that  in  August,  1915,  the  defendant  had  some 
correspondence  with  the  plaintiff's  attorney  concerning  this  contract, 
and  on  August  13th  the  defendant  wrote : 

"Some  time  in  December,  and  Just  before  the  New  York  show,  the  Dlmond- 
Warren  Company  moved  into  a  new  store  and  changed  their  name  to  the 
Dimond-Apperson  Motor  Car  Company.  During  the  New  York  show  they  re- 
fused to  give  us  any  assistance  whatever,  although  our  Mr,  Carter,  who  is  dis- 
trict nuinaoer  for  that  territory ,  requested  them  to  do  so." 

Upon  these  facts,  and  especially  upon  the  admission  contained  in 
this  letter,  the  learned  justice  at  Special  Term  has  held  that  Fred  C. 
Carter  was  "a  managing  agent  of  the  corporation."  This  evidence 
must,  however,  be  read  in  connection  with  the  imdisputed  proof  of 
the  defendant,  which  shows  that  the  corporation  has  no  permanent 
office  in  New  York;  that  Fred  C.  Carter  is  not  a  resident  of  New 
York,  but  resides  in  Cambridge,  Mass. ;   that'  he  makes  no  contracts 
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binding  upon  the  defendant,  except  upon  the  defendant's  form  of 
ccmtract,  and  which  are  not  binding  until  approved  and  signed  by  the 
defendant  corporation.  It  seems  to  me  that  upon  this  record  the 
plaintiff  has  clearly  failed  to  prove  that  Carter  is  a  managing  agent 
of  the  defendant. 

The  general  definition  of  the  term  "managing  agent"  has  been  laid 
down  in  the  Court  of  Appeals,  in  the  case  of  Taylor  v.  G.  S.  P. 
Ass'n,  136  N.  Y.  343,  32  N.  E.  992,  32  Am.  St  Rep.  749: 

"A  managing  agent  mnsfc  be  some  person  InTested  by  the  corporation  with 
g^ieral  powers  involving  the  exercise  of  judgment  and  discretion,  as  dis- 
tinguished trom  an  ordinary  agent  or  attorney,  who  acts  in  an  Inferior  capaci- 
ty and  under  the  direction  and  control  of  superior  authority,  both  in  regard 
to  the  extent  of  his  duty  and  the  manner  of  executing  It." 

In  the  case  of  Palmer  v.  Chicago  Evening  Post,  85  Hun,  403,  32 
N.  Y.  Supp.  992,  the  General  Term  explained  this  decision,  and, 
while  adopting  the  definition  in  a  general  way,  it  somewhat  limited 
its  application.  In  the  recent  case  of  Beck  v.  North  Packing  Co.,  159 
App.  Div.  418,  144  N.  Y.  Supp.  602,  the  Appellate  Division  of  this 
Department  again,  however,  quoted  this  definition  with  approval  and 
followed  it  That  case  and  tiie  cases  therein  cited,  especially  Vitolo 
v.  Bee  Publishing  Co.,  66  App.  Div.  582,  73  N.  Y.  Supp.  273,  and 
Fontana  v.  Post  Publishing  Co.,  87  App.  Div.  233,  84  N.  Y.  Supp.  308, 
conclusively  establish  that  Carter  was  not  the  defendant's  managing 
agent  within  the  meaning  of  the  statute.  The  defendant  in  the  case 
before  us  is  a  manufacturing  corporation.  It  is  not  shown  that  it  is 
making  any  sales,  except  through  dealers,  or  transacting  any  business 
here.  Carter  is  not  a  resident,  and  is  not  shown  to  have  authority 
to  bind  the  corporation  in  any  way.  He  is  apparently  not  a  general 
agent  of  the  corporation,  nor  a  managing  agent  in  this  state,  for  it  is 
not  shown  that  the  corporation  is  doing  business  here.  The  only 
possible  basis  for  denying  the  order  must  be  that  the  defendant  itself 
described  him  as  its  "representative*'  at  the  show,  in  the  contract  for 
space  and  as  "district  manager'*  for  the  territory  around  New  York 
City,  in  the  letter  of  August  13th.  He  might,  however,  be  a  repre- 
sentative of  the  company  at  the  show,  and  the  "district  manager"  in 
charge  of  the  territory  covered  by  dealers,  and  yet  not  be  a  managing 
agent  of  the  corporation.  In  the  case  of  Coler  v.  P.  B.  Co.,  146  N. 
Y.  281,  40  N.  E.  779,  and  in  the  case  of  Vitolo  v.  Bee  Publishing  Co., 
supra,  it  was  expressly  held: 

•*That  proof  which  shows  only  that  the  claimed  managing  agent  is  a  repre- 
sentative of  the  defendant  for  some  purpose  Is  not  sufficient  upon  which  to 
predicate  the  fact  that  he  is  a  managing  agent,  within  the  meaning  of  the 
section  of  the  Code  authorizing  service  to  be  made  upon  him." 

Order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  to  vacate  granted. 

WHITAKER,  J.,  concurs.    PENDLETON,  J.,  dissents. 
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McCULLOUGH  v.  PENNSYLVANIA  R.  CO. 
(Supreme  CJourt,  Trial  Term,  Erie  CJounty.    March  24,  1916.) 

1.  Railroads  ^=>324(1) — ^Accidents   at  Cbossing — ^Duty   or  Dbiver — ^Pas- 

SENGEB  IN  VEHICU5. 

A  passenger  in  a  vehicle  driven  by  another  must  use  the  caution  of  a 
reasonably  prudent  person  when  approaching  steam  railroad  grade  cross- 
ings. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Gent  Dig.  ff  1020,  1022, 
1023;  Dec.  Dig.  <$=»324(1).] 

2.  Negligence  ^=>93(1) — Contbibutory  Negligence — ^Imputed  Negligence. 

The  negligence  of  a  livery  driver  cannot  be  imputed  to  one  riding  in  the 
vehicle  with  him. 

(Ed.  Note. — For  other  cases,  see  Negligence,  Gent  Dig.  §§  147, 148;  Dec 
Dig.  <$=»93(1).] 

3.  Railboads  <5=>324(1)— Accidents  at  Cbossing — Duty  of  Deiveb^-Passen- 

geb  in  Vehicle. 

Due  care  does  not  require  a  passenger  in  a  vehicle  driven  by  another 
to  do  any  specific  act  for  his  own  safety  when  apprised  of  the  approach 
of  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  1020,  1022, 
1023;    Dec.  Dig.  <$=»324(1).] 

4.  Negligence  ^=»98 — Contributoby  Negligence — Negligence. 

Under  Code  Civ.  Proc.  §  841b,  providing  that  in  actions  for  causing 
the  death  of  any  person  the  contributory  negligence  of  the  person  killed 
shall  be  an  afhrmative  defense  to  be  pleaded  and  proved  by  the  defend- 
ant, plaintiflf  is  entitled  to  a  verdict  where  the  evidence  as  to  contribu- 
tory negligence  is  evenly  balanced. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  f §  »3,  165 ;  Dea 
Dig.  <©=>98.] 

5.  Negligence  ^s»136(26) — Questions  fob  Juby — Infebences — Negligence. 

When  any  two  inferences  can  be  reasonably  drawn  from  the  evidence 
as  to  contributory  negligence,  the  question  is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §i  33^-335,  338, 
339,  342-345,  353;  Dec.  Dig.  <S=>136(26).] 

6.  Railboads  ^=>348(6) — ^Accidents  at  Cbossing — Sufticiency  of  Evidencb 

— Contbibutory  Negligence. 

In  an  action  for  the  death  of  a  driver  in  a  cutter  driven  by  a  livery 
man  which  was  struck  at  a  railroad  grade  crossing,  evidence  held  not  to 
show  the  lack  of  due  care  by  the  driver  so  conclusively  as  to  require  a 
verdict  for  the  plaintiff  to  be  set  aside  as  against  the  weight  of  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Gent  Dig.  1 1144 ;  Dec.  Dig. 
<©=>348(6).] 

Action  by  Anna  M.  McCuUough,  as  administratrix,  against  the  Penn- 
sylvania Railroad  Company.  On  motion  for  new  trial  after  verdict  for 
plaintiff.    Motion  denied. 

Ticknor,  Pierce  &  Pomeroy,  of  Buffalo  (Willard  H.  Ticknor  and 
George  L.  Pomeroy,  both  of  Buffalo,  of  counsel),  for  plaintiff. 

Rumsey  &  Adams,  of  Buffalo  (Harold  J.  Adams,  of  Buffalo,  of  coun- 
sel), for  defendant. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key -Numbered  Digests  ft  l^d^xes 
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TAYLOR,  J.  Olean  street,  in  the  village  of  East  Aurora,  Erie 
county,  N.  Y.,  crosses  the  tracks  of  the  defendant  at  grade,  at  an  angle 
of  28  degrees.  The  decedent,  plaintiff's  husband,  seated  in  a  cutter 
drawn  by  two  horses  driven  by  a  livery  driver,  approached  this  cross- 
ing at  about  noon  time  from  the  southerly  side  thereof,  the  acute  angle 
being  at  decedent's  right.  There  was  a  light  snowstorm  and  a  heavy 
wind  blowing  from  a  northwesterly  direction.  According  to  the  tes- 
timony of  one  of  plaintiff's  witnesses,  a  Mrs.  Serviss,  which  was  par- 
tially corroborated  by  her  husband,  the  cutter  containing  the  decedent 
and  the  driver  approached  the  crossing  from  a  point  200  feet  distant 
therefrom  and  went  upon  the  railroad  track  at  an  unvarying  rate  of 
speed,  and  all  this  time  the  decedent  and  the  driver  had  their  heads 
bent  forward  and  toward  each  other ;  both  men  had  their  overcoat 
collars  turned  up  and  their  necks  bundled  up,  and  neither  of  them 
turned  his  head  at  any  time  toward  the  right,  the  direction  from  which 
the  train  came.  A  heavy  through  passenger  train  coming  from  the 
south  struck  the  rig  about  midway  between  the  rear  of  the  horses  and 
the  front  of  the  cutter,  killing  both  men  and  one  of  the  horses.  The 
train  was  behind  time,  and  was  conceded  by  the  engineer  to  have  been 
running  about  55  miles  an  hour.  It  ran  nearly  2,^KX)  feet  beyond  the 
crossing  before  stopping,  although  the  defendant's  engineer  and  fire- 
man say  that  no  emergency  brake  was  applied  because  the  damage 
had  been  done,  and  the  ordinary  process  of  stopping  was  gone  through 
with  because  the  regular  station  stop  was  near  at  hand. 

On  the  question  of  defendant's  negligence  the  plaintiff  showed  that 
there  was  no  automatic  crossing  bell  and  that  there  were  no  gates  or 
flagmen.  The  said  Mr.  and  Mrs.  Serviss,  who  were  in  a  Ford  car  with 
the  top  up  and  closed,  testified  that  they  were  approaching  the  cross- 
ing from  the  opposite  direction,  stopped  within  about  25  feet  thereof 
because  they  saw  the  train  coming,  and  that  neither  of  them  heard  a 
whistle  or  heard  any  bell  till  just  as  the  locomotive  was  at  the  cross- 
ing. On  the  subject  of  signals  the  fireman  and  engineer  both  testified 
that  the  ordinary  crossing  whistle,  viz.,  two  long  and  two  sh#rt  blasts, 
was  blown  at  the  whistling  post  some  1,400  feet  from  the  crossing,  and 
that  the  locomotive  bell  was  ringing  constantly  from  this  time  till  after 
the  locomotive  passed  the  crossing.  The  defendant  further  produced 
six  residents  of  this  community  who  testified  that  they  were  located 
at  various  points  within  hearing  distance,  and  that  they  heard  the 
whistle  of  the  locomotive,  and  that  it  appeared  to  sotuid  from  about 
the  location  of  the  whistling  post.  It  conclusively  appears  that  there 
is  nothing  along  the  railroad  track  for  a  distance  of  1,400  feet  south- 
erly from  the  crossing  which  obstructs  the  view  norUiwesterly  from 
the  railroad,  and  it  further  appears  that  for  a  distance  of  1,000  feet 
southerly  along  the  highway  from  the  crossing  there  is  nothing  to 
obstruct  the  view  of  the  railroad  track  by  those  approaching  in  vehicles 
frcMn  the  south. 

The  court  denied  motions  made  by  the  defendant  for  a  nonsuit  and 
for  a  direction  of  a  verdict,  and  the  jury  found  a  verdict  in  favor  of 
the  plaintiff  for  $6,000.  The  defendant  now  moves,  on  all  appropri- 
ate grounds  mentioned  in  section  999,  Code  Civ.  Proc.,  for  a  new  trial. 


Digitized  by 


Caoogle 


6  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

urging  with  particular  earnestness  that  the  finding  of  reasonable  care 
in  the  decedent  is  contrary  to  the  weight  of  the  evidence. 

[1-3]  It  is  the  rule  in  this  state  that  people  approaching  steam  rail- 
road grade  crossings  in  vehicles  must  use  the  caution  of  a  reasonably 
prudent  person,  which  means  that  either  by  looking  and  listening,  or 
by  other  appropriate  use  of  their  minds,  bodies,  and  faculties,  tiiey 
must  be  reasonably  and  duly  vigilant  in  and  about  protecting  themselves 
from  possible  injury.  This  rule  applies  to  a  passenger  like  the  dece- 
dent in  a  vehicle  drawn  by  horses  driven  by  another.  While  any 
negligence  of  the  driver  in  this  case  was  not  imputable  to  the  decedent, 
still  the  latter,  while  approaching  the  crossing,  was  obligated  to  con- 
duct himself  with  prudence  and  care  and  with  senses  alert  to  the  pos- 
sibility of  approaching  danger.  However,  this  rule  does  not  require 
the  passenger  to  have  done  any  specific  thing,  for  example,  like  jump- 
ing from  the  vehicle  or  grabbing  the  reins,  nor  even  to  look  or  listen, 
provided  he  was  otherwise  seasonably  apprised  of  the  approach  of  the 
train.  The  rule  merely  required  the  passenger  in  general  terms  to  "use 
reasonable  care,"  and  our  appellate  courts  have  not  been  disposed  to 
disturb  verdicts  of  juries  in  cases  where  the  amount  of  care  taken  by 
the  passenger  has  been  very  slight. 

[4,  6]  Before  the  enactment  of  section  841b,  Code  Civ.  Proc.,  it 
was  the  rule  that  in  a  case  like  the  present  one,  where  circumstances 
pointed  as  much  to  negligence  in  the  deceased  as  to  the  absence  of 
negligence,  no  recovery  could  be  had  by  his  representatives;  that  is, 
there  had  to  be  evidence  in  favor  of  reasonable  care  which  fairly  pre- 
ponderated over  all  evidence  to  the  contrary.  Section  841b  now  re- 
quires that  lack  of  reasonable  care  must  appear  by  the  fair  preponder- 
ance of  the  evidence  to  warrant  plaintiff's  defeat  on  account  of  cc«i- 
tributory  negligence;  and  under  that  rule,  if  the  evidence  be  evenly 
balanced,  the  defendant  has  not  sustained  the  burden  of  proof  resting 
upon  him.  While  each  case  must  be  determined  largely  upon  its  own 
peculiar  facts,  it  has  long  been  the  general  rule  that  when,  on  the 
question  of  contributory  negligence,  any  two  inferences  are  reasonably 
to  be  drawn  from  the  testimony,  it  is  a  jury  question.  As  stated  in 
Tolman  v.  S.  B.  &  N.  Y.  R.  R.  Co.,  98  N.  Y.  203,  50  Am.  Rep.  649: 

"If,  •  •  •  the  surrounding  facts  and  circumstances  reasonably  indicate 
♦  ♦  ♦  that  the  accident  might  have  occurred  without  negligence  of  tlie 
deceased,  that  inference  becomes  possible,  *  •  *  and  so  a  question  of  fact 
may  arise  to  bo  solved  by  a  jury,  and  require  a  choice  between  possible,  but 
divergent,  inferences." 

Under  the  old  rule  placing  the  burden  of  proof  on  the  plaintiflF  in 
negligence  cases  to  establish  absence  of  contributory  negligence — ^illus- 
trating the  principle  just  mentioned,  and  illustrating  how  loath  our 
Court  of  Appeals  has  been  to  deprive  a  plaintiif  of  the  benefit  of  a 
jury's  verdict  in  his  favor — ^we  have,  for  example,  the  holdings  in 
Fordham  v.  Gouvemeur  Village,  160  N.  Y.  541,  55  N.  E.  290,  Braim 
V.  Buffalo  General  Electric  Co.,  200  N.  Y.  484,  94  N.  E.  206,  35  L. 
R.  A.  (N.  S.)  1089,  140  Am.  St.  Rep.  645,  21  Ann.  Cas.  370,  Mullen 
V.  Schenectady  Ry.  Co.,  214  N.  Y.  300,  108  N.  E.  412,  and  Noble  v. 
N.  Y.  C.  Co.,  20  App.  Div.  40,  46  N.  Y.  Supp.  645,  affirmed  161  N. 
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Y.  620,  55  N.  E.  1098.  The  first  three  of  these  cases  were  nonsuits 
or  dismissals  of  complaints  in  the  trial  court,  but  the  last  named  was 
an  appeal  from  a  judgment  entered  on  a  jury's  verdict  and  an  order 
denying  a  motion  for  a  new  trial  on  the  minutes.  In  all  of  these 
cases,  and  in  others  that  might  be  cited,  specific  testimony  in  favor 
of  the  plaintiff  on  the  point  now  under  consideration  was  meager  in 
amount,  and  in  some  of  the  cases  such  testimony  was  distinguished 
mainly  by  its  practically  entire  absence.  The  Mullen  Case  also  re- 
iterates the  existing  rule  that  in  death  cases  less  testimony  is  neces- 
sary relative  to  care  taken  by  a  decedent  than  in  cases  where  the  in- 
jured person  survived. 

[8]  So,  under  the  proof  as  it  stands  in  the  case  at  bar,  what  con- 
clusion must  we  reach  as  to  whether  or  not  the  verdict  of  the  jury  is 
contrary  to  the  weight  of  the  evidence  as  to  the  care  shown  by  the 
decedent  ?  This  vehicle  approached  the  crossing  from  a  point  200  feet 
from  it,  and  its  occupants  conducted  themselves  in  the  manner  herein- 
before described.  There  is  no  testimony  that  both  the  occupants  of 
this  cutter  did  not  seasonably  know  of  the  approach  of  this  train 
through  hearing  its  rumble  or  the  locomotive  whistle  or  otherwise — 
no  proof  that  the  decedent  did  not  request  the  driver  of  the  team  to 
stop  before  he  reached  the  crossing,  nor  that  the  vehicle  was  not  struck 
solely  because  the  driver,  knowing  the  train  was  coming,  misjudged 
the  speed  of  it  in  attempting  to  cross  in  front  of  it.  If  the  decedent 
conducted  himself  as  indicated  by  such  lack  of  testimony,  I  think  that 
there  is  no  doubt  but  that  the  jury's  verdict,  finding  insufficient  evi- 
dence that  the  decedent  was  careless,  should  not  be  set  aside  as  against 
the  weight  of  the  evidence,  since  the  driver  was  a  careful,  sober  man^ 
and  there  is  no  testimony  that  the  decedent  was  not  sober  and  in  pos- 
session of  all  five  senses.  So  under  the  rule  existing  since  the  enact- 
ment of  said  section  841b,  and  in  conformity,  as  it  seems  to  me,  with 
the  views  of  our  court  of  last  resort  as  set  out  in  the  four  cases  cited, 
I  feel  that,  to  warrant  my  finding  that  this  jury  should  have  decided 
that  the  decedent  was  guilty  of  contributory  negligence,  there  should 
^  appear  to  me  to  be  a  preponderance  of  evidence  of  a  character  which 
substantially  eliminates  the  taking  of  every  sort  of  sufficient,  reasona- 
ble care  on  the  part  of  the  decedent.  If  this  be  not  so,  I  do  not  under- 
stand the  purport  of  section  841b,  nor  the  reason  for  its  enactment. 

Therefore,  since  I  find  that  the  jury  did  not  err  in  weighing  the 
evidence  bearing  on  the  decedent's  exercise  of  caution,  and  since  I 
find  that  the  verdict  should  not  be  disturbed  as  to  the  negligence  of 
the  defendant,  I  deny  defendant's  motion.    No  motion  costs. 


In  re  OUSHMAN. 

(Supreme  Conrt,  Appellate  Division,  First  Department.    March  17,  1916.) 

Attobney  and  Client  ^==>36(1) — Censubino  Attobnet — Gbounds — Statute, 

Under  the  Judiciary  Law  (Consol.  Laws,  c.  30)  §  88,  subd.  2,  as  amended 

bry  Laws  1913,  c.  720,  providing  that  the  Supreme  Court  shall  have  control 

over  attorneys,  and  that  the  Appellate  Division  Is  authorized  to  censure, 

^=9For  oUier  cases  see  same  topic  A  KSY-NUMBER  in  all  Ke7-Nuiub€red  Digests  &  Indexes 
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suspend,  or  remove  from  office  any  attorney  guilty  of*  professional  miscon- 
duct, malpractice,  fraud,  deceit,  crime,  or  misdemeanor,  or  any  conduct 
prejudicial  to  the  administration  of  Justice,  the  Appellate  Division  was 
authorized  to  censure  an  attorney,  who,  when  another  attorney  conducting 
litigation  died,  agreed  to  pay  the  partner  of  such  other  attorney  and  the 
latter's  widow  one-third  each  of  the  50  per  cent,  contingent  fee  which  he 
might  realize  by  continuing  the  litigation,  but  who,  after  receiving  the 
money,  failed  to  do  so,  merely  giving  worthless  checks  for  the  amount. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  f  49; 
Dec  Dig.  <8=5>36(1).] 

Proceeding  by  the  Association  of  the  Bar  of  the  City  of  New  York 
to  discipline  Avery  F.  Cushman,  an  attorney,  for  unprofessional  con- 
duct. Application  on  report  of  the  official  referee.  Respondent  cen- 
sured. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Einar  Chrystie,  of  New  York  City  (Langdon  P.  Marvin,  of  New 
York  City,  of  counsel),  for  petitioner. 

Avery  F.  Cushman,  of  New  York  City,  pro  se. 

CLARKE,  P.  J.  This  is  the  usual  proceeding  instituted  by  the 
Association  of  the  Bar  of  the  City  of  New  York  to  discipline  an  at- 
torney for  unprofessional  conduct.  There  is  no  dispute  as  to  the  facts 
as  reported  by  the  official  referee. 

Respondent  was  admitted  to  the  bar  in  September,  1886.  Mrs.  Isa- 
bella Foster,  as  administratrix  of  the  estate  of  Albert  J.  Foster,  de- 
ceased, brought  an  action  in  the  United  States  Court  for  the  East- 
em  District  of  New  York  against  Bucknall  Steamship  Lines,  Limited, 
for  damages  on  account  of  the  death  of  her  husband.  In  that  case 
Alfred  C.  Cowan  was  the  attorney  of  record  for  the  plaintiff,  under 
an  agreement  that  he  should  receive  as  his  compensation  a  sum  equal 
to  one-half  of  the  amount  received  by  judgment  or  settlement,  in  ad- 
dition to  his  taxable  costs  and  disbursements.  There  were  two  trials, 
and  the  complaint  was  dismissed  upon  the  second  trial,  which  on  ap- 
peal was  reversed  by  the  United  States  Circuit  Court  of  Appeals.  206 
Fed.  415,  124  C.  C.  A.  297.  Mr.  Cowan  consulted  the  respondent 
with  respect  to  this  appeal  and  the  respondent  prepared  the  papers 
thereon.  Prior  to  the  new  trial  ordered,  and  on  September  8,  1913, 
Mr.  Cowan  died.  Thereafter  Mrs.  Cowan  conferred  with  the  re- 
spondent upon  the  terms  upon  which  he  would  divide  with  her  any 
fees  which  he  should  obtain  in  cases  in  which  he  should  be  substituted 
for  Mr.  Cowan,  and  she  testified  that  respondent  said  that,  if  she 
would  use  her  influence  to  get  Mrs.  Foster  to  consent  to  substitution 
in  her  litigation,  he  would  divide  the  attorney's  fee  with  Mrs.  Cowan. 
Under  date  of  September  26,  1913,  he  wrote  to  Mrs.  Cowan  : 

**Wlth  reference  to  the  cases  that  Mr.  Cowan  had  at  the  time  of  death,  and 
In  which  he  had  a  contingent  agreement  with  the  cUents  for  50  per  cent  of 
the  recovery  and  disbursements,  I  would  say  that  In  all  cases  In  which  I 
am  substituted  for  the  plaintiff  and  In  which  there  Is  a  recovery,  so  that 
the  contingent  fee  Is  paid,  I  will  divide  the  contingent  fee  with  you  equally, 
you,  of  course,  to  be  paid  any  disbursements  that  Mr.  Cowan  had  laid  out 
during  his  lifetime,  in  addition  thereto,  and  if  in  any  case  the  contingent  fee 
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Is  not  60  per  cent,  it  is  understood  that  it  will  be  divided  equally,  and  I  un- 
derstand that  you  on  your  part  will  do  everything  in  your  power  to  locate 
witnesses  and  assist  as  fat  as  you  can  in  the  preparation  of  the  trial  of 
these  cases." 

On  September  29,  1913,  respondent  made  an  agreement  with  Mrs. 
Foster,  the  plaintiff  in  the  action,  on  the  same  conditions  as  the  former 
agreement  with  Mr.  Cowan  as.  to  fees,  and  on  the  same  day  wrote 
to  Col.  W.  C.  Beecher,  who  had  been  counsel  in  the  case,  that  he  had 
been  substituted,  and  said: 

"I  do  not  know,  as  Mr.  Cowan  never  told  me  nor  his  wife,  what  arrange- 
ments he  had  with  you  in  these  and  other  cases.  *  ♦  •  i  wish  you 
would  continue  in  the  case  and  assist  in  the  trial,  because  I  believe  there  is 
a  good  chance  now  of  getting  a  substantial  verdict  I  am  protecting  Mrs. 
Cowan's  interest  in  this  case,  as  well  as  having  an  interest  myself." 

The  trial  resulted  in  a  verdict  for  the  plaintiff,  rendered  on  March 
30,  1914,  of  $9,000.  Mr.  Beecher  acted  as  trial  counsel,  and  the  re- 
spondent was  attorney  of  record.  Subsequently  a  settlement  was  ar- 
ranged on  the  payment  of  $8,000,  This  sum  was  paid  to  the  .re- 
spondent August  8,  1914,  in  three  checks,  one  to  the  order  of  Mrs. 
Foster,  as  administratrix,  for  $4,000,  and  the  other  two  to  the  order 
of  the  respondent,  one  for  $1,500  and  the  other  for  $2,500.  Re- 
spondent subsequently  paid  to  Mrs.  Foster,  the  plaintiff,  and  to  her 
children,  her  share,  amounting  to  about  $4,000,  and  there  is  no  dis- 
pute as  to  this. 

Respondent  cashed  at  once  and  used  for  his  own  purposes  the  check 
for  $1,500,  and  deposited  in  his  bank  the  check  for  $2,500.  From 
time  to  time  after  the  respondent  had  received  these  sums,  Mr.  Beecher 
demanded  from  him  the  payment  of  Mrs.  Cowan's  share.  Apparently 
no  definite  agreement  had  been  made  as  to  how  much  should  be 
paid  to  Mr.  Beecher  for  his  services.  On  November  6,  1914,  Mr. 
Beecher,  Mrs.  Cowan,  and  the  respondent  met  and  agreed  that  the 
amount  of  the  fee — ^that  is,  $4,000,  less  disbursements — should  be 
divided  in  equal  thirds  among  them.  Subsequently  respondent  paid 
to  Mrs.  Cowan  and  Mr.  Beecher  each  the  sum  of  $500.  On  November 
23,  1914,  Mrs.  Cowan,  Mr.  Beecher,  and  respondent  met,  and  the 
respondent  drew  up  a  statement  showing  the  amount  received  as  one- 
half  of  the  settlement  (that  is,  $4,000),  the  disbursements  incurred, 
and  a  balance  due  to  Mrs.  Cowan  and  to  Mr.  Beecher  each  in  the  sum 
of  $803.18,  and  he  delivered  to  Mrs.  Cowan  and  to  Mr.  Beecher  each 
a  check  in  said  sum,  checks  being  postdated  December  1,  1914.  These 
checks  were  deposited  on  December  1st,  but  were  returned,  marked 
"Not  sufficient  funds."  Early  in  December  respondent  gave  to  Mr. 
Beecher  two  other  checks,  one  to  the  order  of  Mrs.  Cowan  and  the 
other  to  the  order  of  Mr.  Beecher,  postdated  December  7,  1914,  each 
for  the  sum  of  $803.18.  Upon  presentation  the  checks  were  reported 
"No  good,"  and  neither  of  them  have  ever  been  paid. 

The  respondent  admits  that  when  the  first  chedks  were  given,  when 
they  were  dated,  when  the  second  checks  were  given,  and  when  they 
were  dated,  he  did  not  have,  and  has  never  since  had,  sufficient  funds 
for  the  payment  thereof,  and  that  he  had  no  reasonable  expectation  of 
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having  the  funds  at  the  date  put  by  him  upon  said  checks.  His  sole 
defense  is  that  Mrs.  Cowan,  as  the  widow  of  the  former  attorney,  had 
no  legal  lien  on  the  papers  involved  in  his  action  for  services,  and  as 
between  himself  and  Mrs.  Cowan  and  Mr.  Beecher  the  relation  of  at- 
torney and  client  did  not  exist,  and  that  for  that  reason  the  money 
which  should  have  been,  but  was  not,  paid  on  his  dishonored  checks 
was  his  own  money;  that  neither  Mrs.  Cowan  nor  Colonel  Beecher 
had  a  legal  claim  to  it  as  a  trust  fund,  and  that  each  of  them  has  but 
a  personal  claim  against  him — that  is  to  say,  that  the  relation  between 
him  and  them  is  simply  that  of  debtor  and  creditor,  and  therefore 
he  is  not  amenable  to  a  disciplinary  proceeding. 

This  claim  is  based  upon  an  erroneous  conception  of  the  relation 
in  which  this  court  stands  to  its  officers.  Section  88,  paragraph  2,  of 
the  Judiciary  Law,  as  amended  by  Laws  1913,  c.  720,  provides : 

"The  Supreme  Court  shall  have  power  and  control  over  attorneys  and  coun- 
selors at  law,  and  the  AppeUate  Division  of  the  Supreme  CJourt  in  each  de- 
partment is  authorized  to  censure,  suspend  from  practice  or  remove  from 
office  any  attorney  and  counselor  at  law  admitted  to  practice  as  such  who  is 
guilty  of  professional  misconduct,  malpractice,  fraud,  deceit,  crime  or  misde- 
meanor, or  any  conduct  prejudicial  to  the  administration  of  justice.    •    ♦    ♦ »' 

The  respondent  was  the  attorney  of  record  of  Mrs.  Foster,  and 
as  such  received  the  $8,000,  which  was  the  amount  of  the  settlement 
in  the  action  in  which  she  was  plaintiff.  He  has  settled  with  her  in 
accordance  with  his  agreement,  and  his  relations  to  her  as  his  client 
are  not  in  question.  But  his  relations  to  Mrs.  Cowan,  the  widow  of 
the  former  attorney  of  record,  whose  place  he  took  and  whose  work 
he  completed,  grew  out  of  his  position  as  an  attorney  at  law,  as  did 
his  relations  with  Col.  Beecher,  who  was  the  trial  counsel  in  the  case. 
With  them  he  made  agreements,  as  attorney  at  law,  for  the  division 
of  such  sums  as  should  come  to  him  from  his  professional  relations 
to  the  case  as  attorney  of  record,  recognizing,  it  would  seem,  a  moral 
obligation  to  the  widow  of  the  deceased,  former  attorney  of  record, 
who  had  through  two  trials  and  a  successful  appeal  conducted  the  lit- 
igation, and  a  professional  obligation  to  the  trial  counsel.  He  so 
far  carried  out  the  agreement,  into  which  he  had  voluntarily  entered, 
as  to  make  a  division  of  his  fees,  and  twice  pretended  to  consummate 
such  agreement  by  giving  worthless  checks,  known  by  him  to  be  worth- 
less at  the  time  he  emitted  them,  having  disposed  of  the  moneys,  which 
he  had  received,  for  his  own  purposes. 

While  it  is  quite  true  that  neither  Mrs.  Cowan  nor  Mr.  Beecher  was 
his  client,  and  it  is  true,  in  a  technical  sense,  that  the  amount  of  his 
fees,  which  he  purported  to  divide,  and  which  were  represented  by 
the  two  checks  given  to  each  of  them,  was  not  a  trust  fund  of  which 
he  was  trustee  and  they  the  cestuis  que  trustent,  nevertheless  the  whole 
transaction  grew  out  of  and  was  dependent  upon  his  office  of  attorney 
at  law.  The  statute  cited  is  a  broad  one,  and  the  claim  that  the  con- 
duct of  the  respondent,  outlined  above  and  stated  in  full  in  the  re- 
port of  the  official  referee,  which  we  adopt,  is  not  professional  mis- 
conduct and  conduct  prejudicial  to  the  administration  of  justice,  is 
one  to  which  we  cannot  accede.    As  the  referee  has  well  stated: 
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"In  his  capacity  as  attorney  for  the  plaintiff  and  under  the  arrangement 
made  with  her  he  had  received  the  sum  of  $4,000  as  his  fee,  while  he  was 
under  an  agreement  with  Mrs.  Cowan  to  pay  her  one-half  of  such  fee.  The 
use  of  her  half,  and  subsequently  of  the  two-thirds,  which  by  a  subsequent 
agreement  he  had  promised  to  divide  between  Mrs.  CJowan  and  Mr.  Beecher, 
less  the  payment  of  $500  to  each  of  them  on  account  and  the  amount  of  some 
disbursements,  and  the  giving  to  Mrs.  Cowan  and  to  Mr.  Beecher  on  two 
separate  occasions  checks  for  $803.18  In  settlement  of  the  balance  remaining 
due  to  each  of  them,  when  at  the  time  of  giving  these  checks  he  did  not  have 
funds  to  meet  them,  nor  any  reasonable  expectation  to  obtain  such  funds,  and 
his  failure  to  the  present  time  to  pay  the  said  checks,  constitute  in  my  judg- 
ment sufficient  professional  misconduct  and  conduct  prejudicial  to  the  ad- 
ministration of  Justice  to  render  the  respondent  amenable  to  disciplinary 
action." 

The  respondent  in  his  attitude  misconcieves  the  standards  of  his 
profession  and  the  rule  of  conduct  which  this  court  requires  of  its  at- 
torneys. He  suggests  no  mitigating  circumstances,  but  stands  upon 
the  legal  position  that  the  court  has  no  power  to  pass  upon  his  conduct 
in  the  premises. 

In  the  opinion  of  this  court  he  should  be  censured.    All  concur. 


AMERICAN  METAL  CEILING  CO..  Inc.,  v.  NEW  HYDE  PARK  FIRE 

DIST.  et  aL 

(Supreme  Court»  Appellate  Division,  Second  Department    Mardi  17,  1916.) 

1«  Municipal  Cobpobations  ^s>373(4)— Publio  Wobes— Mbohanicb'  Libns 
— Pbiobitt. 

The  Hen  first  perfected  against  a  public  improvement  should  prevail 
on  that  account. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
913;  Dec  Dig.  «=>378(4).] 

2.  Municipal  Cobpobations  <&=>373(7)— Public  Wobks— Mechanics'  Liens— 
Tbust— Evidence. 

In  a  subcontractor's  action  against  a  municipal  fire  district,  its  con- 
tractor, etc.,  to  enforce  a  mechanic's  Uen  for  metal  work,  evidence  held 
to  show  that  the  parties  contemplated  that  there  should  be  but  one  con- 
tract and  a  common  fund  for  payment,  notwithstanding  an  additional 
resolution  and  appropriation,  and  intended  to  make  the  fourth  payment 
to  the  contractor  cover  the  metal  celling,  so  that  thereafter  the  addition- 
al appropriation  was  not  specifically  subject  to  the  lien. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporaticms,  Cent  Dig.  S 
913 ;   Dec.  Dig.  <$=>373(7).I 

8.  Municipal  Cobpobations  ^=9373(T)— Publio  Wobks— Mechanics'  Liens— 
Stipulation. 

In  such  action,  where  It  was  stipulated  that  the  respective  notices  of 
lien  filed  by  the  plaintiff  and  by  the  defendants  were  valid  liens  in  all 
respects  as  to  the  time  and  place  of  filing,  the  form  and  substance  thereof, 
etc.,  such  stipulation  was  a  concession  that  the  liens  were  valid  as  to  the 
fund  in  the  district's  hands,  and  after  the  complaint  was  dismissed  as  to 
the  contractor,  the  defendant  was  not  entitled  to  be  reUeved  from  tha 
stipulation. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
913;   Dec.  Dig.  <8=s>373(7).] 

^s»For  other  cases  lee  same  topic  A  KBY-NUMBBR  in  aU  Key-Numbered  Digests  St  Indexes 
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4.  MuNicrPAii    Corporations    ^=»374(1)— Pubxjo    Works— Enforcbuxnt    of 

Liens— Right  of  Contractor's  Surety. 

A  surety  for  a  contractor,  who,  after  the  abandonment  of  the  contract, 
completed  it  In  the  belief  that  as  surety  he  was  bound  to  do  so,  would 
be  regarded  as  having  completed  the  work  to  save  his  bond,  and  as  stand- 
ing in  the  same  position  as  his  principal,  the  contractor,  and  could  have 
no  lien  on  moneys  as  against  a  subcontractor  to  whom  his  principal  was 
liable. 

[Ed.  Note. — For  other  cases,  see  Mimidpal  Corporations,  Cent  Dig.  f§ 
905.  910;   Dec.  Dig.  <g=5»374(l).] 

5.  Municipal   Corporations   ^k»373(4)— Public   Improvements— Mechanics' 

Liens— Appropriation  to  Payment. 

In  such  case  the  surety's  lien  for  plumbing  and  heating,  third  in  time, 
was  subordinate  to  plaintiff's  lien,  first  in  time,  where  the  parties  had 
contemplated  but  one  contract  and  a  common  fund  for  payment 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
913;   Dec.  Dig.  <e=»373(4).] 

Appeal  from  Nassau  County  Court. 

Action  by  the  American  Metal  Ceiling  Company  against  the  New 
Hyde  Park  Fire  District  and  others.  From  certain  findings  of  fact 
and  conclusions  of  law,  and  from  the  judgment  entered  in  the  County 
Court  (91  Misc.  Rep.  236,  154  N.  Y.  Supp.  661),  the  Nassau  Lumber 
Company  appeals.    Modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Lincoln  B.  Haskin,  of  Hempstead,  for  appellant. 

Henry  L.  Maxson,  of  Hempstead,  for  respondent  American  Metal 
Ceiling  Co. 

Neil  H.  Vandewater,  of  Mineola,  for  respondents  New  Hyde  Park 
fire  district  and  individual  fire  commissioners. 

Alfred  H.  Dupree,  of  Sayville,  for  respondent  Heidtmann, 

George  B.  Stoddart,  of  Mineola,  for  respondent  Christ 

THOMAS,  J.  It  is  a  question  of  priority  of  mechanics'  liens.  The 
electors  of  the  New  Hyde  Park  fire  district  (composed  of  the  two 
Hempsteads,  in  Nassau  county)  voted  to  raise  by  taxation  a  sum  not 
to  exceed  $5,000,  spread  over  several  years,  for  the  purpose  of  erecting 
a  building  for  keeping  and  storing  apparatus.  That  was  on  December 
16,  1913.  The  fire  commissioners,  on  May  25,  1914,  made  a  contract  to 
do  the  work  for  $4,994,  which,  on  the  part  of  the  contractor,  was 
signed,  "J.  E.  Heidtmann  [L.  S.]  per  J.  H.  Heidtmann."  J.  E. 
Heidtmann  (full  name  John  E.  Heidtmann),  defendant  here,  residence 
Sayville,  was  brother  of  J.  H.  Heidtmann,  first  name  Jesse,  one  of 
the  fire  commissioners,  residence  New  Hyde  Park.  Under  the  same 
date  a  bond  was  given  for  the  faithful  performance  of  the  contract 
purporting  to  be  executed  by  "J-  E.  Heidtmann,  George  Christ,  Mae 
Heidtmann."  John  E.  Heidtmann's  name  was  forged  by  Jesse  Heidt- 
mann to  the  contract  and  signed  without  authority  to  the  bond.  Jesse 
also  forged  John's  name  to  the  order  that  all  checks  should  be  made 
.to  him.  The  contract  did  not  cover  the  metal  ceiling,  heating,  or  fin- 
ished plumbing.    Later  the  fire  commissioners  decided  that  such  omit- 

^=»For  olher  casea  lee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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ted  work  should  be  done,  and  on  June  30th  the  taxpayers  adopted  a 
resolution  to  levy  a  tax,  also  payable  through  a  long  period,  not  to 
exceed  $2,000,  "for  the  purpose  of  installing  necessary  plumbing,  metal 
work,  and  heating  in  the  new  fire  house  now  in  the  course  of  con- 
struction." On  July  13,  1914,  an  addendum  was  made  to  the  original 
contract,  signed  "J.  E.  Heidtmann,  per  J.  H.  Heidtmann."  Jesse  H. 
had  no  authority  to  execute  the  supplementary  contract  in  behalf  of 
his  brother  John.  The  additional  agreement  did  not  specify  the  work 
to  be  done,  but  there  seems  to  be  no  doubt  but  that  it  was  to  supply 
the  work  covered  by  the  second  resolution,  and  what  was  omitted  in 
the  first  contract.  In  terms  it  added  a  payment.  Whereas,  under  the 
first  contract  the  fourth  payment  was  the  final  one  upon  due  com- 
pletion of  the  building,  it  was  by  the  supplementary  contract  made  the 
fifth  payment,  while  the  fourth  payment  was  stipulated  to  be  $1,714, 
"to  be  paid  when  the  metal  ceiling  is  completed." 

The  commissioners  paid  Jesse  as  follows :  First  payment,  $200,  due 
upon  completion  of  foundation;  second  payment,  $1,300,  due  when 
building  was  sheathed;  third  payment,  $1,500,  in  July,  when  the  out- 
side was  completed  and  first  coat  of  paint  was  on;  and  $1,714,  the 
sum  named  as  the  fourth  payment  under  the  additional  contract, 
which  payment  was  due  when  metal  ceiling  was  completed.  About 
August  11th  Jesse  absconded,  and  Christ,  who  was  a  surety,  finished 
the  building.  At  the  completion  of  the  work  there  was  in  the  hands 
of  the  cwnmissioners  $1,964.  The  question  is:  What  lienors  should 
have  it?  Three  are  claiming  it,  to  wit,  the  plaintiff  respondent  (lien 
first  in  time),  who  put  up  the  metal  ceiling ;  Christ,  a  respondent  (liens 
third  in  time),  who  did  the  plumbing  and  finished  the  building ;  and 
the  Nassau  Lumber  Company,  appellant  (lien  second  in  time),  who 
furnished  material  that  went  into  the  general  construction.  The  judg- 
ment gives  it  to  plaintiff,  and  to  Christ  on  his  plumbing  contract,  and 
the  balance  to  Christ  for  finishing  the  building,  as  if  for  that  he  was 
an  independent  contractor.  The  parties  base  their  several  claims  to 
priority  upon  a  number  of  grounds,  which  must  be  taken  up  seriatim. 

[1,2]  The  plaintiff's  lien  is  first  in  time  and  shouW  prevail  on  that 
account;  but  I  must  discuss  its  argument  that  it  and  Christ  have 
first  liens,  because  the  $2,000  was  authorized  for  metal  work,  plumbing, 
and  heating,  and  is  held  in  trust  for  that  purpose,  upon  the  principle 
used  in  such  cases  as  Swift  v.  Mayor,  etc.,  of  City  of  New  York,  83 
N.  Y.  528,  People  ex  rel.  Rohr  v.  Owens,  110  App.  Div.  30,  96  N. 
Y.  Supp.  1054,  and  Davidson  v.  Village  of  White  Plains,  121  App. 
Div.  287,  105  N.  Y.  Supp.  803.  How  does  it  appear  that  the  money 
now  on  hand  is  part  of  the  money  last  ordered  to  be  raised  for  metal 
work  and  plumbing?  Respondent's  answer  in  effect  is  that  all  the 
money  was  to  be  raised  by  tax  through  several  years,  and  meantime 
the  commissioners  borrowed  it,  in  the  first  instance  the  $5,000  initial- 
ly authorized,  and  then  the  $2,000,  later  authorized,  and  all  the  four 
payments  to  the  contractor,  aggregating  $4,714,  were  made  out  of  the 
$5,000,  and  a  balance  was  left.  So  that,  when  the  last  money  of 
the  $1,714  was  paid  to  Jesse  H.  Heidtmann  on  July  25,  1914,  none  of 
the  $2,000  had  come  to  the  hands  of  the  commissioners.    Such  seems 


Digitized  by 


Google 


14  168  NBW  YORK  8UPPLBMENT  (Sup.  Ct 

to  be  the  fact.  Therefore  the  plaintiflF's  argument  is  that  none  of  the 
$2,000  was  in  hand  when  the  contractor  was  paid,  and  hence  it  must 
be  the  money  now  in  hand.  But  the  fourth  payment  was  to  be  made 
only  upon  the  completion  of  the  metal  ceiling,  and  the  $250  paid  to 
Jesse  on  July  16th,  and  the  payment  of  $1,464  on  July  25th,  aggregate 
$1,714,  was  on  the  fourth  payment  of  that  amount.  Hence  it  must 
have  been  on  account  of  the  metal  ceiling,  at  least  in  part. 

But  I  note  that  the  respondent  urges  that  plaintiff's  work  on  the 
metal  ceiling  was  begun  July  16th  and  fmished  August  6th;  that  when 
the  $250  was  paid  to  Jesse  the  metal  work  was  half  done,  had  not 
been  inspected,  and  that  the  architect  had  not  consulted  the  parties 
to  the  contract  as  to  the  object  of  the  payment,  or  inspected  the  metal 
ceiling  to  determine  its  due  completion.  But  when  the  payment  was 
made  on  July  25th  the  ceiling  was  substantially  completed,  as  Christ 
states.  Nevertheless  the  facts  show  that  the  payment  was  to  cover  at 
least  the  metal  ceiling,  even  though  the  pa)rment  was  premature.  Jesse 
Heidtmann  gave  plaintiff  two  checks,  one  on  August  1,  1914,  for  $400, 
and  one  on  August  10th,  for  $500,  but  neither  was  paid.  Those  checks 
were  intended  as  "payments  for  installing  the  metal  ceiling."  Such 
payment  necessarily  covered  the  metal  ceiling,  for  the  additional  con- 
tract stipulated  that  it  was  due  only  on  such  completion.  If  the  $1,714 
did  not  come  from  the  fourth  payment,  it  must  have  come  from  the 
fifth  payment,  which  was  due  only  upon  the  completion  of  the  building. 
That  is  not  conceivable. 

The  intention,  then,  was  to  pay  whatever  a  fourth  payment  was 
applicable  to  pay;  that  is,  among  other  things,  the  metal  ceiling.  I 
will  later  consider  Christ's  daim  for  the  plumbing.  The  ceiling  was 
not  done  until  August  6th.  Then  the  payment  was  in  advance.  But 
the  parties  could  agree  to  advance  it,  and  did  so.  No  claim  is  made 
against  the  owner  on  that  account,  and  the  fact  cannot  be  used  to 
displace  other  liens.  None  of  the  $2,000  had  then  been  actually  re- 
ceived. Therefore  the  commissioners  borrowed  from  the  $5,000  fund 
to  meet  payments  of  work  chargeable  to  the  $2,000  fund.  If  the 
payment  was  to  cover  the  ceiling,  it  is  unimportant  to  the  plaintiff 
where  the  commissioners  got  the  money  to  pay  the  contractor,  whether 
from  their  own  pockets  or  those  of  another.  The  question  is :  Why 
and  for  what  was  the  contractor  paid  ?  He  was  paid  for  the  ceiling, 
because  that  item  was  payable  from  the  fourth  payment,  and  it  was 
the  fourth  payment  that  was  advanced.  Moreover,  it  is  evident  that 
practically  the  two  funds  could  not  be  segregated  for  the  purposes 
of  payments.  The  plumbing  and  heating  and  ceiling  must  progress 
in  harmony  with  the  other  work.  Pipes  must  become  a  part  of 
general  construction,  and  what  was  due  the  contractor  for  plumbing, 
or  general  work,  could  not  be  well  dissociated.  If  the  owner  paid  the 
contractor  from  the  first  fund  for  work  payable  from  the  second  fund, 
it  was  a  matter  between  the  parties.  He  could  not  complain,  and,  if 
it  was  done  in  good  faith,  those  with  whom  he  contracted  should  not 
be  permitted  to  do  so.  The  second  agreement  was  made  integral 
with  the  first  agreement  for  the  purpose  of  doing  a  single  thing,  viz. 
constructing  a  building. 
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The  learned  judge  refers  to  the  statute  (Laws  1909,  c.  29  [Consol. 
Laws,  c.  24]  §  6),  that  a  "funded  debt  shall  not  be  contracted  by  a 
municipal  corporation,  except  for  a  specific  object,  expressly  stated 
in  the  ordinance  or  resolution  proposing  it,"  and  indicates  that  the 
law  impressed  upon  the  $2,000  a  trust  for  the  payment  of  the  work 
for  which  it  was  authorized.  But  the  party  to  receive  the  fund  could 
agree  how  he  would  receive  it.  In  my  judgment  the  addition  to  the 
contract  appropriated  the  fund  to  the  fourth  payment.  The  commis- 
sioners awarded  the  main  contract  for  $4,994,  which  was  stated  in 
the  resolution  to  be  $1,720  less  than  the  original  figures,  and  it  was 
recited  that  such  sum  was  an  allowance  made  by  J.  E.  Heidtmann 
for  the  following  items:  Plumbing  and  heating,  $800;  metal  ceiling, 
$900;  cesspool,  $20— total,  $1,720.  When  the  contract  was  made, 
the  metal  ceiling,  heating,  plumbing,  and  cesspool  were  omitted,  but 
it  was  stipulated  : 

"That  should  the  party  of  the  first  part  decide  to  finish  the  buUding  in  one 
month's  time  the  said  party  of  the  second  part  wiU  do  the  same  for  $1,720." 

The  contract  was  supplemented  to  cover  the  omitted  things  (save  the 
cesspool),  and  the  last  payment  of  the  first  contract  was  made  a  final 
one,  and  a  fourth  payment  of  $1,714  substituted,  "to  be  paid  when 
the  metal  ceiling  is  completed."  The  contract  for  the  metal  ceiling 
was  $730,  and  for  the  plumbing  and  heating  $810,  or  $1,540,  which, 
with  the  probable  profit  to  the  contractor,  would  approximate  tlie 
amount  of  the  fourth  payment.  The  payment  actually  made  was  $1,- 
714,  which  was  the  fourth  payment  stipulated.  The  architect's  cer- 
tificate, dated  August  3d  (but  delivered  at  a  time  I  do  not  discover), 
certifies  that  the  fourth  payment  is  due.  The  contractor  was  allowed 
to  draw  a  few  days  in  advance.  His  receipt  is  dated  June  27,  1914, 
which  I  conceive  to  be  an  error  in  printing.  It  is  impossible  from 
the  record  to  discover  accurately  the  state  of  the  plumbing  and  heat- 
ing when  the  fourth  payment  was  made.  Christ  was  asked  as  to  his 
contract: 

"Q.  You  hadn't  completed  it  by  July  25th,  had  you?  A.  Well,  no;  there 
were  some  things  to  be  done  yet.  Q.  Was  it  substantially  completed  on  July 
25th?  A.  It  wasn't  all  completed  until  September  22d;  then  it  was  odds  and 
ends.  Q.  But  it  was  substantially  completed  on  Jnly  25,  1914?  A.  Well,  it 
was  about  completed." 

The  testimony  continues  to  some  extent,  giving  scant  detailed  in- 
formation. I  conclude:  (1)  That  the  parties  intended  to  make  the 
fourth  payment  cover  the  metal  ceiling,  plumbing,  and  heating;  (2) 
that  they  blended  the  two  contracts  in  one,  and  that  the  main  contract 
conditionally  provided  for  the  addendum,  and  contemplated  that  there 
should  be  one  contract  and  a  common  fund  for  payment.  So  I  rest 
the  priority  of  the  plaintiff's  lien  only  upon  the  fact  that  it  is  first  in 
order  of  filing. 

[3]  The  appellant  contends  that  the  plaintiff's  lien  is  void  for  rea- 
sons advanced.    It  was  stipulated: 

"That  the  respective  notices  of  lien  filed  by  the  plaintiff  and  by  the  defend- 
ants Nassau  Lxunber  Ck)mpany  and  George  B.  Christ  were  in  proper  and  legal 
form,  and  were  valid  Uena  in  all  respects  in  so  f&r  as  to  the  time  and  place 
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of  filing,  forms,  and  substance,  and  that  the  filing  of  all  of  said  Uens  was  In 
full  compliance  with  the  statute.*' 

The  stipulation,  I  think,  is  a  concession  that  the  liens  are  valid  as 
to  the  fund  in  hand.  After  the  complaint  was  dismissed  as  to  John 
H.  Heidtmann,  the  appellant  asked  to  be  relieved  from  the  stipulation. 
This  was  upon  the  theory  that,  as  it  was  determined  that  John  H. 
Heidtmann  was  not  bound  by  the  contract  liens  filed  against  him,  a 
new  situation  had  arisen  that  made  the  stipulation  inequitable.  The 
parties  knew  when  the  stipulation  was  made  what  the  parties  claimed, 
and  made  it  at  the  hazard  of  the  decision.  The  plaintiff's  Hen  is  filed 
against  Jesse  H.  Heidtmann  as  contractor,  and  the  stipulation  at  least 
renders  it  unassailable.    So  as  to  the  liens  of  Christ  and  the  appellant. 

It  remains  to  consider  the  relative  priority  of  the  lien  of  appellant 
and  those  of  Christ.  Christ  filed  three  liens  on  September  30,  1914, 
one  for  the  plumbing  and  heating  for  $830,  one  for  a  slag  roof  $272, 
and  one  for  $1,069.40  for  material  and  labor  to  complete  the  build- 
ing after  Jesse  disappeared.  The  second  lien  was  not  allowed,  and  I 
do  not  discuss  it.  But  the  lien  for  plumbing  and  heating,  $830,  was 
preferred  to  that  of  the  appellant,  which  was  prior  in  time,  and  the 
balance  of  the  money  is  given  on  its  third  lien  for  finishing  the  build- 
ing. 

The  lien  for  finishing  the  building  was  given  priority,  because  it 
was  considered  that  Christ  was  not  liable  as  surety  on  the  bond  he 
gave,  because  he  signed  as  surety  for  John,  who,  by  reason  of  Jesse's 
forgery,  never  became  obligated  as  contractor,  and  that  the  fire  com- 
missioners permitted  him  to  finish  the  building  and  accepted  it  when 
completed  from  him.  The  facts  were  that  Jesse  forged  his  brother's 
name  to  the  contract,  signed  his  name  to  the  bond  without  his  author- 
ity, and  forged  his  name  to  a  letter  directing  that  the  checks  should 
be  made  payable  to  Jesse.  Jesse  made  the  bond  in  form  as  surety  for 
John.  Christ  did  not  know  then  that  John  in  form  was  the  contractor, 
but  supposed  that  his  brother-in-law,  Jesse,  was  the  contractor,  and 
did  not  know  that  John  had  anything  to  do  with  the  matter  until  two 
weeks  after  Jesse's  departure.  He  started  to  finish  the  building  Au- 
gust 11th,  the  last  day  he  saw  Jesse,  and  completed  it  September  15th. 
Therefore  he  had  worked  until  about  August  25th  before  he  knew 
anything  of  John's  relation  to  it.  He  had  made  a  verbal  contract 
with  Jesse  for  the  plumbing.    He  testified : 

"Q.  After  he  [Jesse]  disappeared,  did  you  start  right  in,  right  away?  A. 
Yes ;   I  was  working  there  at  the  same  time  and  kept  the  men  going." 

He  testified  that  Gottsch,  a  fire  commissioner,  came  over  the  day 
Heidtmann  went,  and — 

"asked  me  If  I  was  going  to  complete  that  Job,  and  I  told  him  that  I  would. 
•  ♦  ♦  When  I  found  that  Heidtmann  wasn't  coming  back,  that  was  the 
third  day  after  the  11th,  I  told  him  I  was  completing  the  building,  and  he 
said:  'All  right,  we  haven't  anything  to  say  as  long  as  you  complete  the 
building.* " 

He  further  testified  that  he  received  instructions  from  the  architect,, 
and  a  final  certificate  from  him,  and  also  as  follows : 
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''Did  yon  talk  with  the  fire  commissioners  about  being  on  Heidtmann's  bond? 
A.  Tes.  Q.  With  whom?  A.  Christinn  Gottsch.  Q.  What  did  you  tell  to  him» 
or  he  to  you?  A.  I  don't  know  anything  that  John  Heidtmann  had  anything 
to  do  with  the  building.  He  was  the  man  that  came  and  told  me  that  John  E. 
Heidtmann  was  the  contractor,  and  I  said,  *Who  is  that?*  and  he  says,  *He 
is  the  contractor  just  the  same/  and  he  says,  'We  have  a  letter  down  in  the 
office.'  So  I  went  down  to  see  It.  I  says,  'It  is  a  funny  thing  that  I  didn't 
know  anything  about  John  E.  Heidtmann  being  the  contractor.'  I  says,  'If 
John  E.  Heidtmann  is  thei  contractor;  I  went  bond  for  Jesse  Heidtmann; 
what  have  I  to  do  with  it?'  He  says,  *We  have  the  contract  all  right,  and  you 
have  something  to  do  with  it.'  Q.  Did  he  say  anything  about  your  being 
compelled  to  finish  the  job?  A  Well,  in  that  way,  yes.  Q.  State  as  near  as 
you  can  what  he  said.  A.  He  said  I  had  something  to  do  with  it;  that  is 
all  I  remember.  Q.  Did  he  say  what?  A.  He  thought  it  was  up  to  me  to  fin- 
ish it.  Q.  Did  he  say  so?  A.  Well,*  by  the  way  he  talked.  Q.  He  said  you 
had  something  to  do  with  it?    A  Sure." 

Christ  did  not  complete  the  building  because  he  was  employed  to 
do  so  by  the  fire  commissioners,  but  because  he  was  surety  and  thought 
that  he  was  bound  as  surety  to  do  it,  for  he  testified : 

"Q.  You  went  on  and  completed  it  as  surety?  A.  X  didn't  say  I  did.  Q. 
What  did  you  say?  A.  I  don't  know  whether  I  was  surety  at  the  time  or  not ; 
I  don't  know  whether  I  am  surety ;  I  thought  I  was  at  that  time,  but  I  didn't 
know  it  Q.  Didn't  you  go  on  and  complete  it  as  surety?  •  ♦  ♦  A  I  was 
working  there  at  the  time,  and  I  kept  going.  I  didn't  know  whether  I  was 
surety  or  not.  Q.  You  thought  you  were?  A.  Yes.  Q.  Didn't  you  go  on  and 
complete  it  as  surety?  A.  I  didn't  at  the  time,  I  found  it  out  afterwards. 
Some  said  I  had  to  complete  it,  and  some  said  I  didn't  have  to.  Q.  Who  said 
so?  A.  Well,  different  people.  Q.  John  E.  Heidtmann  didn't  ask  you  to  com- 
plete it?  A.  No ;  I  didn't  know  he  had  anything  to  do  with  it,  until  two  weeks 
after  Jesse  went  away.  Q.  Did  you  ever  see  this  contract  before  Jesse  went 
away?    A.  No. 

'•By  the  Court:  Q.  When  you  had  completed  it,  you  knew  you  had  signed 
this  bond?  A  Yes;  I  knew  that.  Q.  And  then  did  you  think  you  were  liable 
under  that  bond?  A.  I  thought  I  was;  yes.  Q.  At  the  time?  A.  Yes.  Q. 
And  that  the  burden  was  on  you  to  complete  it?  A.  Yes.  Q.  To  complete  it, 
and  that  when  Jesse  went  away  you  were  his  principal  and  had  to  take  it 
up?  A  That  was  my  idea ;  yes.  Q.  Or  the  fire  district  would  hold  you  for 
it?  A.  I  thought  they  would;  yes.  Q.  Then  you  completed  it?  A.  Yes;  I 
thought,  if  I  did  not  finish  it,  it  would  be  up  to  me,  and  it  would  cost  me  so- 
much  more. 

"By  the  Court:  That  was  outside  of  your  plumbing  contract?  A.  Yes.  Q. 
What  were  the  circumstances  of  that?  A.  I  wasn't  completed  with  that  at 
that  time.  I  was  working  in  the  building,  I  didn't  know  that  Heidtmann  ran 
away.  I  thought  he  was  gone,  but  I  didn't  know  he  was  away  to  stay.  I 
thought  perhaps  something  had  happened  to  him." 

[4]  The  record  shows  that  the  fire  commissioners  stood  on  their 
contract.     Gottsch,  a  commissioner,  testified: 

That  Christ  said  "the  work  was  going  along  right,  and  that  he  was  going  to 
pay  aU  bills  and  see  that  the  work  was  completed.    I  didn't  answer  him." 

Christ  was  Jesse's  brother-in-law,  and  had  an  interest  in  saving  the 
latter  as  far  as  possible.  John  knew  that  his  brother  had  used  his 
name.  The  work  was  then  some  weeks  under  way ;  but  he  made  no 
disavowal  of  him,  and  he  gave  the  reason  that  he  wished  to  save  him. 
Christ  was  in  doubt  as  to  his  legal  liability,  and  concluded  to  act  as 
if  he  was  liable  as  surety.  Under  such  circumstances  he  must  be  re- 
garded as  having  completed  the  work  to  save  his  bond,  and,  if  so,  he 
158N.Y.S.— 2 
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Stands  in  the  same  position  as  his  principal,  and  cannot  have  a  lien 
on  moneys  as  against  the  subcontractor,  to  whom  his  principal  was 
liable.  But  to  support  his  third  lien  the  court  regards  Christ  as  an 
independent  contractor,  employed  to  finish  the  work,  as  the  fire  com- 
missioners themselves  could  have  done.  I  think  that  the  position  is 
untenable,  and  that  Christ's  third  lien  must  yield  to  appellant's  lien. 

[5]  The  last  question  is  whether  Christ's  lien  for  plumbing  and 
heating  is  prior  to  the  appellant's  lien,  as  the  court  has  found.  This 
brings  the  discussion  back  to  the  question  whether  the  $2,000  is  to  be 
regarded  as  yet  in  the  hands  of  Ihe  commissioners  and  appropriable 
for  the  plumbing  and  heating  as  against  a  general  materialman.  I 
have  already  discussed  the  subject  in  connection  with  plaintiff's  lien, 
and  will  not  repeat  the  argument.  To  permit  the  Christ  lien  to  stand 
prior  in  payment  to  that  of  the  appellant,  it  would  be  necessary  to 
hold,  as  I  think  should  not  be  done:  (1)  That  for  the  purposes  of  the 
contract  the  two  sums,  $5,000  and  $2,000,  must  be  kept  apart,  and  the 
payments  for  each  and  every  item  made  strictly  from  each  fund  ac- 
cordingly as  it  falls  under  the  first  appropriation  or  the  second,  while 
the  contract  and  the  nature  of  the  work  shows  that  it  was  not  so  con- 
templated ;  (2)  that  the  fourth  payment  was  not  intended  by  the  con- 
tract to  be  paid  to  the  contractor  to  apply  on  the  ceiling,  plumbing,  and 
heating  contracts,  and  that  it  was  not  paid  to  the  contractor  for  that 
purpose.  The  question  whether  John  E.  Heidtmann  acquiesced  in  his 
brother's  misuse  of  his  name  bears  only  on  the  validity  of  the  liens 
as  to  form — ^a  question  that  is  set  at  rest  by  the  stipulation. 

Findings  of  fact  17,  the  portion  of  33  as  regards  the  words  "at  the 
special  instance  and  request  of  the  defendant  John  E.  Heidtmann," 
and  40,  are  reversed,  and  the  third  conclusion  of  law  is  modified  by 
omitting  the  reference  to  the  addendum,  and  the  fifth,  sixth,  tenth, 
eleventh,  twelfth,  thirteenth,  seventeenth,  twentieth,  and  twenty-second 
are  reversed,  and  appropriate  findings  and  conclusions  to  establish  the 
lien  of  the  appellant  in  conformity  to  this  opinion  should  be  made. 

The  judgment  of  the  County  Court  of  Nassau  County,  conformed 
to  the  findings  as  amended,  should  be  affirmed,  without  costs.  Settle 
order  before  THOMAS,  J.    All  concur. 


PEOPLE  ex  rel.  McAULIFFE  v.  WOODS,  Police  Com'r. 
(Supreme  Court,  Appellate  Division,  Second  Department     Marcb  31,  1916.) 

MUNICIFAI/    COBPOBATIONS    <S=>185(13) — PoLICE    OpFICEB — DiBMISSAL — PbOPBI- 
ETT. 

Where  a  poUce  officer,  in  proceedings  before  the  deputy  police  commis- 
sioner to  dismiss  him  from  the  force  on  charges  of  neglect  of  duty,  etc.,  was 
offered  an  adjournment  for  a  week,  giving  him  ample  opportunity  for 
preparation,  and  affording  him  opportunity  to  be  sworn  in  his  own  be- 
half and  call  any  witnesses  he  might  see  fit,  such  officer,  having  testified 
fully  In  the  County  Court  as  to  whatever  crime,  involved  In  the  acts 
causing  his  dismissal,  he  was  there  charged  with,  so  that  he  would  not 
prejudice  his  defense  by  testifying  before  the  commissioner,  was  not 
entitled  to  have  the  police  commissioner's  determination  reviewed   on 

^=;»For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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certiorari,  for  failure  to  afford  him  opportunity  to  testify  or  to  procure 
witnesses. 

(Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  {{ 
606^607;   Dec.  Dig.  «=»185(13).] 

Certiorari  by  the  People,  on  the  relation  of  James  F.  McAuliffe, 
against  Arthur  Woods,  as  Police  Commissioner  of  the  City  of  New 
York,  to  review  his  determination,  dismissing  relator  from  the  police 
force.  Determination  of  the  commissioner  confirmed,  and  writ  dis- 
missed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Edmund  F.  Driggs,  of  Brooklyn,  for  relator. 

Frank  Julian  Price,  of  Brooklyn  (Thomas  F.  Magner,  of  Brooklyn; 
on  the  brief),  for  respondent. 

RICH,  J.  The  relator  alleges  that  he  did  not  have  a  fair  trial,  and 
was  not  given  the  opportunity  he  was  legally  entitled  to,  to  be  sworn 
himself  or  to  produce  witnesses  to  testify  in  his  behalf.  His  petition 
does  not  show  that  he  would  have  denied  any  part  of  the  testimony  of 
the  witnesses  who  testified  against  him,  or  that  their  testimony  was 
untrue,  or  that  he  could  have  produced  any  witnesses  who  would 
have  testified  in  his  behalf  to  anything  tending  to  exculpate  him.  The 
evidence  is  amply  sufficient  to  sustain  the  determination  of  the  police 
commissioner.  I  think  the  relator  was  given  an  ample  opportunity 
to  be  sworn  himself,  and  to  produce  any  witnesses  he  may  have  had, 
and  he  suffers,  if  at  all,  from  his  own  course  taken  by  the  hearings. 

The  record  shows  that  upon  the  day  fixed  for  the  hearing  an  ap- 
plication was  made  by  the  relator  for  an  adjournment,  because  of  the 
engagement  in  court  on  that  day  of  his  attorney,  and  the  application 
was  granted.  On  the  adjourned  day  he  with  his  attorney  attended, 
and  without  objection  the  witnesses  were  sworn  in  support  of  the 
charges  in  his  presence,  and  fully  cross-examined  by  his  attorney, 
after  which  the  prosecution  rested.  The  relator's  attorney  stated  to 
the  deputy  commissioner  before  whom  the  hearing  was  being  had  that 
a  proceeding  had  been  commenced  against  his  client,  the  relator,  be- 
fore the  grand  jury,  that  an  indictment  would  be  found  and  trial  had 
thereon  in  the  County  Court,  that  as  a  matter  of  justice  to  his  client 
he  did  not  want  to  disclose  his  defense  prior  to  such  trial,  and  he 
asked  that  the  proceeding  be  adjourned  until  after  the  trial  upon  the 
indictment  in  the  County  Court.  The  deputy  commissioner  thereupon 
adjourned  further  proceedings  indefinitely,  upon  the  stipulation  of 
the  relator's  attorney  that  his  client  would  appear  at  any  time  on  five 
days'  notice.  An  indictment  was  found,  trial  had,  and  the  jury  dis- 
agreed, following  which,  and  on  December  16,  1914,  the  deputy  com- 
missioner convened  his  court,  pursuant,  as  his  record  states,  to  ad- 
journment, and  called  the  case.  The  record  shows  the  following  to 
have  then  taken  place: 

"Mr.  Bennett:  The  People  against  James  McAnUffe,  that  was  the  case, 
If  your  honor  recollects,  that  the  complainant's  testimony  went  In,  and 
on  my  motion  it  was  reserved— the  defendant's  end.  of  it  until— so  as  not 


Digitized  by 


Google 


20  168  NOW  YORK  SUPPLEMBNT  (Sup.  Ct 

to  jeopardize  his  chance  on  the  trial  in  the  County  Ooart,  tintil  after  that 
We  had  a  trial  in  the  County  Court,  a  three-day  battle  there,  and  the  jury 
disagreed.  The  case  has  not  been  marked  for  retrial  up  to  to-day,  and  I 
believe  the  officer  has  been  given  permission  by  his  superior  officer  to  get  any 
position  in  the  meantime  he  saw  fit.  I  was  going  to  say  that  I  think  this 
ought  to  be  reserved  generally  until  after  our  hearing  in  the  County  Court 

"Deputy  Commissioner  Godley:  After  your  testimony  has  been  once  pro- 
duced. It  can't  jeopardize  him  to  come  down  and  give  it  here  now. 

"Mr.  Bennett:  Well,  It  does,  your  honor.  I  will  tell  you  why ;  he  was  on 
the  stand  pretty  nearly  over,  about  half  a  day  himself,  about,  I  quess,  some- 
thing like,  say,  30  or  40  pages  of  testimony,  or  more  than  that,  and  that  will 
all  be  gone  over  on  the  new  trial.  I  was  going  to  suggest  this:  Suppose  we 
rest  our  end  of  It  here,  and  await  the  trial  In  the  County  Court.  If  he  is 
acquitted  In  the  County  Court,  these  charges  hang  on  that  naturally — 

"Deputy  Commissioner  Godley:  No;  we  deal  with  it  as  a  matter  of  disci- 
pline, aside  from  the  criminal  side  of  It  His  absence  from  post,  for  Instance, 
la  not  a  crime ;  he  failed  to  obey  the  rule. 

"Mr.  Bennett:  Well,  your  honor,  I  cannot  put  him  on  the  stand  here.  I 
would  not  put  a  defense  in  here,  because  It  would  jeopardize  his  chances. 

"Deputy  Commissioner  Godley:  I  don't  see  It  I  will  put  it  over  for  a 
week.  It  has  got  to  be  tried  next  week.  I  am  not  going  to  hold  it  up  any 
longer. 

*'Mr.  Bennett:  I  will  make  my  motions  now,  If  your  honor  please. 

"Deputy  Commissioner  Godley:   Very  well. 

"Mr.  Bennett:  I  only  want  to  say  this:  Suppose  your  honor  should  pass 
•on  this  against  the  officer — 

"Deputy  Commissioner  Godley:  I  won't  pass  on  it  until  after  the  case  is 
tried  in  the  County  Court;  but  I  am  going  to  finish  the  trial  up,  because.  If 
he  Is  found  guilty,  we  can  never  finish  the  trial  up. 

"Mr.  Bennett:  No ;  If  he  was  convicted,  that  would  dismiss  him. 

"Deputy  Commissioner  Godley:  That  would  dismiss  him ;  yes.  Then,  after 
the  Appellate  Division  passes  on  it,  we  have  to  put  him  back,  without  ever 
having  tried  him  here. 

"Mr.  Bennett:  Suppose  I  rest  my  end  of  the  case  here  now;  will  your 
honor  reserve  decision? 

"Deputy  Commissioner  Godley:   All  right 

"Mr.  Bennett:  Because  I  can't  put  him  on  here  until  after  the  triaL 

"Deputy  Commissioner  Godley:  Very  well,  then;  the  defendant  rests  his 
case  without  offering  any  evidence  here  now,  on  the  understanding  that  I  shall 
not  decide  until  after  the  criminal  trial  is  finished. 

"Mr.  Bennett:  Tea 

"Deputy  Commissioner  Godley:    All  right 

"Mr.  Bennett:  Subject  to  my  rights,  etc.,  if  your  honor  please ;  I  put  that 
In  as  a  matter  of  protection. 

"Deputy  Commissioner  Godley:   Very  welL    (Decision  reserved.)" 

The  defendant  was  oflFered  an  adjournment  for  a  week,  which  gave 
him  ample  opportunity  for  preparation,  and  afforded  him  an  oppor- 
tunity to  be  sworn  in  his  own  behalf  and  to  call  any  witnesses  he  might 
see  fit  to  produce.  There  was  no  reason  why  the  trial  should  not 
proceed.  The  relator  had  testified  fully  in  the  County  Court  as  to  what- 
ever crime  he  was  there  charged  with,  and  a  repetition  of  such  testi- 
mony before  the  deputy  commissioner  in  no  manner  prejudiced  him 
or  jeopardized  his  case  in  the  County  Court  The  charges  embraced 
violations  of  department  rules,  neglect  of  duty,  and  conduct  unbe- 
coming an  officer.  The  relator  rested  his  case  without  offering  any 
evidence,  upon  the  agreement  of  the  deputy  commissioner  not  to  de- 
cide it  until  after  the  second  trial  in  the  County  Court.  He  did  not 
•decide  it  until  September  20,  1915,  more  than  nine  months  after  the 
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testimony  was  closed,  and  after  the  criminal  case  had  been  disposed 
of.  The  relator  contends  that  it  was  understood  and  intended  that 
he  should  be  given  an  opportunity  to  produce  his  evidence  in  the  pro- 
ceeding after  the  second  trial  upon  the  indictment  had  been  had,  but 
the  record  does  not  sustain  his  contention. 

The  cases  to  which  attention  is  directed  by  counsel  for  the  relator 
have  no  application  to  the  facts  presented  by  this  record,  and  do  not 
sustain  his  contention,  his  record  is  not  good ;  and  I  advise  that  the 
determination  of  the  commissioner  be  confirmed,  and  the  writ  dis- 
missed, with  $50  costs  and  disbursements.  All  concur,  except  CARR, 
J.,  not  voting. 


m  MI0&  Bep.  353) 

APEX  LEASING  CO.,  Inc.,  v.  LITKE  et  al. 

(Supreme  Court,  Trial  Term,  New  York  County.    January,  1916.) 

L  CouBTs  ^=»97(6) — Rules  or  Decision — Constitutional  Questions — Deci- 
sion OF  Federal  Supreme  Court — Bulk  Sales  Law. 

The  constitutionality  of  Personal  Proiwrty  Law  (Consol.  Laws,  c.  41)  § 
44,  as  amended  by  Laws  1914,  c.  507,  §  1,  providing  that  the  sale  in  bulk 
of  a  stock  of  merchandise  shall  be  void  as  against  the  seller's  creditors, 
unless  certain  statutory  requirements  are  observed,  cannot  be  questioned. 
In  view  of  a  decision  of  the  federal  Supreme  Court  holding  constitutional 
a  similar  statute  of  another  state. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  §  333;  Dec.  Dig. 
«=>97(6).] 

2l  Fraudulent  Conveyances  ^=:»214 — Bulk  Sales — Landlord  and  Tenant 
— "Creditor," 

Where,  at  the  time  of  the  transfer  of  a  stock  of  merchandise  in  bulk 
by  a  tenant  to  a  corporation,  one  month's  rent  was  past  due  and  unpaid, 
and  there  was  an  existing  continuing  liability  on  the  part  of  the  tenant 
to  pay  rent  under  a  lease  which  had  nearly  four  years  to  run,  the  land- 
lord, having  thereafter  obtained  judgment,  was  a  "creditor,"  within  Per- 
sonal Property  Law  (Consol.  Laws,  e.  41)  {  44,  as  amended  by  Laws  1914, 
c  507,  I  1,  providing  that  a  sale  or  transfer  of  a  stock  of  merchandise  in 
bulk,  without  observing  certain  statutory  requirements,  shall  be  void  as 
to  creditors  of  the  seller. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig. 
if  639,  640;    Dec.  Dig.  <&s»214. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Creditor.] 

3.  Corporations  «?»428(9) — Bulk  Sales — Norios — Knowledge  of  Corporate 

OfTICERa 

Where  a  debtor,  In  violation  of  Personal  Property  Law  (Consol.  Laws, 
c.  41)  i  44,  as  amended  by  Laws  1914,  c.  507,  §  1,  transferred  a  stock  of 
goods  in  bulk  to  a  corporation  of  which  his  sister-in-law  and  wife  were 
president  and  treasurer,  respectively,  the  knowledge  of  one  or  both  of 
the  lease  under  which  the  debt,  a  liability  for  rent,  accrued,  was  imputable 
to  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §1  1757,  1758; 
Dec  Dig.  ®=>428(9).] 

4.  Fraudulent  Conveyances  ^=»271(3) — ^Bulk  Sales — Fraudulent  Intent 

— ^Presuicptio  n. 

The  sale  of  goods  in  bulk,  without  complying  with  Personal  Property 
Law  (Consol.  Laws,  c  41)  §  44,  subd.  1,  as  amended  by  Laws  1914,  c.  507, 
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I  1,  raises  a  presumptioii  of  fraudulent  intent  on  the  part  of  the  trans- 
feree, which,  If  not  overcome  by  proof,  becomes  conclusive. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  f 
798;   Dec.  Dig.  <8=>271(3).]  "^ 

5.  Appeal  and  Erbob  <®=»882(6) — ^Habmless  Ebboe— Vabiancb— Waiveb— ^ 
Stipulation, 

Defendant  cannot  complain  of  a  variance  between  the  allegations  of 
the  complaint  and  the  proof,  where  all  the  evidence  went  in  under  a 
stipulation  providing  that  **the  following  facts  which  the  plaintiff  offers 
to  prove  on  the  trial  are  conceded  by  defendant  to  be  true  and  may  be 
spread  upon  the  minutes  of  the  trial  as  testimony  in  evidence." 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  8  3596 ; 
Dec.  Dig.  <g=»882(6).]    •  .  s   »  » 

ft.  Pleading  ^=>237(6) — ^AMENDMENr— Pboof. 

Where  there  is  a  variance  between  the  allegations  of  the  complaint  and 
the  proof,  and  defendant  stipulates  that  the  facts  whidi  plaintiff  offers 
to  prove  are  conceded  to  be  true,  the  court,  under  the  power  granted  it  by 
Code  Civ.  Proc.  {  723,  authorizing  amendments,  will  deem  the  complaint 
amended  in  accordance  with  the  facts  proved. 

tEd.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §i  607,  609,  611- 
616,  618,  619;   Dec.  Dig.  «&=>237(6).] 

7.  FBAT7DULENT  CONVETANCES  ^=>304,  305 — BULK  SaLES — REMEDIES  OF  CbEDI- 
TOB. 

Under  Personal  Property  Law  (Consol.  Laws,  c.  41)  {  44,  subd.  3,  as 
amended  by  Laws  1914,  c.  507,  S  1,  providing  that  any  purchaser  of  goods 
in  bulk,  without  complying  with  such  section,  shall,  on  application  of 
any  creditor  of  the  seller,  become  a  receiver,  and  be  held  accountable  to 
such  creditor  for  the  goods,  the  usual  remedies  of  injunction  and  receiver- 
ship are  available  to  the  creditor  in  an  action  brought  by  him  against  the 
purchaser. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  {§ 
910-919;  Dec.  Dig.  <&=»304,  305.] 

Action  by  the  Apex  Leasing  Company,  Incorporated,  against  Sam- 
uel Litke  and  another.    Judgment  for  plaintiff. 

Bond  &  Babson,  of  New  York  City  (Walter  H.  Bond,  of  New  York 
City,  of  counsel),  for  plaintiff. 

L.  Freeman  (Henry  H.  Glass,  of  New  York  City,  of  counsel),  for 
defendants. 

GOFF,  J.  Plaintiff  seeks  to  hold  the  defendant  Litke  Stores,  In- 
corporated accountable  for  certain  property  purchased  by  it  from  the 
defendant  Samuel  Litke,  in  alleged  violation  of  section  44  of  the  Per- 
sonal Property  Law  (Laws  1914,  c  507)  containing  what  is  known 
as  the  Bulk  Sales  Law  of  this  state.  The  facts  were  stipulated  at  the 
trial.    Briefly,  the  material  facts  are  as  follows : 

On  September  10,  1913,  Samuel  Litke  leased  from  the  plaintiff  a 
store  on  Sixth  avenue  for  five  years  from  October  1,  1913,  at  $5,000 
per  annum,  payable  in  equal  monthly  installments  in  advance.  Upon 
the  execution  of  the  lease  Litke  deposited  the  amount,  of  one  month's 
rent  as  part  security  for  his  performance  of  the  conditions  of  the  lease. 
The  lease  provided  for  the  right  of  the  plaintiff,  in  case  the  tenant 
default  in  payment  of  rent,  to  eject  him,  relet  the  premises,  and  recover 
from  the  tenant  the  difference  between  the  rent  reserved  in  the  lease 

®=9For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DlgesU  A  Indexes 
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and  the  rent,  if  any,  obtained  an  a  release.  Litke  entered  the  premises 
under  the  lease  and  conducted  a  business  in  ladies'  garments.  On 
December  1,  1914,  and  for  some  time  prior  thereto,  Litke  operated 
another  store  on  Grand  street.  About  E>ecember  1,  1914,  the  defend- 
ant Litke  Stores,  Incorporated,  was  organized,  of  which  Sadie  Weis- 
erbs,  Litke's  sister-in-law,  is  president,  and  Regina  Litke,  his  wife, 
treasurer.  On  December  3,  1914,  Litke  sold  the  business  conducted 
by  him  on  Grand  street,  including  all  the  stock  in  trade  and  fixtures, 
to  Litke  Stores,  Incorporated,  for  $2,000.  At  the  time  of  the  sale 
Litke  Stores,  Incorporated,  gave  no  notice  to  the  plaintiff.  On  De- 
cember 1,  1914,  Litke  did  not  pay  the  Sixth  avenue  rent,  then  due, 
and  on  I)ecember  22,  1914,  was  duly  dispossessed.  On  February  18, 
1915,  the  December  rent  was  paid  by  applying  the  sum  deposited  as 
part  security  aforementioned  under  the  lease.  After  Litke's  dispos- 
session, the  plaintiff  re-entered  and  endeavored  to  relet  the  premises 
for  January,  1915,  but  without  success,  and  on  May  11,  1915,  recovered 
judgment  against  Litke  for  $431.91,  one  month's  rent,  with  costs.  A 
transcript  of  the  judgment  was  filed,  and  it  was  docketed  in  the  office 
of  the  clerk  of  the  county  of  New  York,  execution  duly  issued,  and 
returned  wholly  unsatisfied. 

The  present  action  is  brought  upon*  this  judgment,  and  the  plaintiff 
asks  that  the  aforesaid  sale  be  declared  void,  that  Litke  Stores,  In- 
corporated be  appointed  receiver  of  all  the  goods,  wares,  merchandise, 
and  fixtures  that  came  into  its  possession  by  virtue  of  the  sale;  that 
it  be  held  accountable  for  such  property  and  all  proceeds  arising 
from  the  sale  thereof,  be  enjoined  from  disposing  of  the  same,  be  di- 
rected to  sell  sufficient  thereof  to  pay  the  plaintiff's  judgment,  and 
hold  the  balance  subject  to  the  court's  order,  and  in  tiie  usual  form 
for  such  other,  further,  or  different  relief  as  to  the  court  may  seem 
just  and  proper.  Defendants  contend  (1)  that  section  44  of  the  Per- 
sonal Property  Law  relating  to  "transfer  of  goods  in  bulk"  is  un- 
constitutional ;  (2)  that  the  plaintiff  is  not  a  creditor  within  the  mean- 
ing of  that  law ;  (3)  that  there  is  no  proof  that  Litke  Stores,  Incorpo- 
rated, had  knowledge  that  plaintiff  was  a  creditor  of  Samuel  Litke; 
and  (4)  that  there  is  a  variance  between  the  allegations  of  the  com- 
plaint and  the  proof  on  the  trial. 

Section  44  of  the  Personal  Property  Law  (Laws  1914,  c.  507,  in 
effect  April  23,  1914)  reads  as  follows : 

"1.  The  sale,  transfer  or  assignment  in  bulk  of  any  part  or  the  whole  of 
a  stock  of  merchandise,  or  merchandise  and  of  fixtures  pertaining  to  the 
conducting  of  the  business  of  the  seller,  transferrer  or  assignor,  otherwise 
than  In  the  ordinary  course  of  trade  and  in  the  regular  prosecution  of  said 
business,  shall  be  Toid  as  against  the  creditors  of  the  seller,  transferrer  or  as- 
signor unless  the  seller,  transferrer  or  assignor  and  the  purchaser,  transferee 
or  assignee  shall  at  least  five  days  before  the  sale  make  a  full  and  detailed 
Inventory,  showing  the  quantity  and,  so  far  as  possible  with  the  exercise  of 
reasonable  diligence,  the  cost  price  to  the  seller,  transferrer  or  assignor  of 
each  article  to  be  included  in  the  sale;  and  unless  the  purchaser,  transferee 
or  assignee  demand  and  receive  from  the  seller,  transferrer  or  assignor  a 
written  list  of  names  and  addresses  of  the  creditors  of  the  seller,  transferrer 
or  assignor  with  the  amount  of  the  Indebtedness  due  or  owing  to  each 
and  certified  by  the  seller,  transferrer  or  assignor  under  oath  to  be  a 
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full,  accurate  and  complete  list  of  his  creditors  and  of  his  Indebtedness; 
and  unless  the  purchaser,  transferee  or  assignee  shall  at  least  five  days 
before  taking  possession  of  such  merchandise,  or  merchandise  and  fixtures, 
or  paying  therefor,  notify  personally  or  by  registered  mall  every  creditor 
whose  name  and  address  are  stated  in  said  list,  or  of  which  he  has  knotdedge, 
of  the  proposed  sale  and  of  the  price,  terms  and  conditions  thereof. 

"2.  Sellers,  transferrers  and  assignors,  purchasers,  transferees  and  assignees 
under  this  section  shall  Include  corporations,  associations,  copartnerships  and 
individuals.  But  nothing  contained  In  this  section  shall  apply  to  general  as- 
signments for  the  benefit  of  creditors  or  to  sales  by  executors,  ♦♦♦  re- 
ceivers, trustees  In  bankruptcy,  assignees  under  a  voluntary  assignment  for 
the  benefit  of  creditors  or  any  public  officer  under  judicial  process. 

"3.  Any  purchaser,  transferee  or  assignee  who  ihaM  not  conform  to  the  pro- 
visions of  this  section  shall  upon  application  of  any  of  the  creditors  of  the 
seller,  transferrer  or  assignor  become  a  receiver  and  be  held  accountable  to 
such  creditors  for  all  the  goods,  wares,  merchandise  and  fixtures  that  have 
come  Into  his  possession  by  virtue  of  such  sale,  transfer  or  assignment: 
Provided,  however,  that  any  purchaser,  transferee,  or  assignee,  who  shall 
conform  to  the  provisions  of  this  act  shall  not  be  held  In  any  way  accountable 
under  this  section  to  any  creditor  of  the  seller,  transferrer  or  assignor 
♦  ♦  ♦  for  any  of  the  goods,  wares,  merchandise  or  fixtures  that  have  come 
Into  the  possession  of  such  purchaser,  transferee  or  assignee  by  virtue  of 
such  sale,  transfer  or  assignment." 

[1]  1.  Statutes  of  the  character  of  the  one  just  quoted  are  of  recent 
origin,  the  earliest  being  that  of  Louisiana  in  1896.  Similar  statutes 
have  been  passed  in  many  states  declaring  fraudulent  and  void  as  to 
the  seller's  creditors  the  sale  of  his  stock  of  merchandise  in  an  irregu- 
lar and  unusual  way  unless  certain  prescribed  requirements  are  ob- 
served. The  object  of  such  statutes  is  well  stated  by  Vann,  J.,  in 
Wright  v.  Hart,  182  N.  Y.  330,  346,  75  N.  E.  404,  410  [2  L.  R.  A. 
(N.  S.)  338,  3  Ann.  Cas.  263] : 

"The  object  of  the  act  was  to  suppress  a  widespread  evil,  well  known  to 
current  history,  and  condemned  by  repeated  adjudications  in  this  court  and 
In  all  the  leading  courts  of  the  state  from  time  out  of  mind.  That  evil  is  the 
tendency  and  practice  of  merchants  who  are  heavily  In  debt  to  make  secret 
sales  of  their  merchandise  In  bulk  for  the  purpose  of  defrauding  creditors.*' 

In  Kidd,  Dater  &  Price  Co.  v.  Musselman  Grocery  Co.,  217  U.  S. 
461,  at  page  473,  30  Sup.  Ct.  606,  at  page  607  [54  L.  Ed.  839],  Mr. 
Justice  White  said : 

"The  purpose  of  both  statutes  [speaking  of  the  Connecticut  and  Michigan 
Sales  in  Bulk  Acts]  is  the  same,  viz.,  to  prevent  the  defrauding  of  creditors  by 
the  secret  sale  of  substantially  all  of  a  merchant's  stock  of  goods  In  bulk." 

In  this  state  a  former  statute  (Laws  1902,  c.  528)  declaring  a  sale 
made  contrary  to  its  terms  to  be  "fraudulent  and  void  as  against  the 
creditors  of  the  seller"  was  held  unconstitutional  in  Wright  v.  Hart, 
supra.  As  amended  in  1904  (Laws  1904,  c.  569)  the  statute  did  not 
declare  such  sale  "fraudulent  and  void,"  but  that  it  "will  be  pre- 
sumed to  be  fraudulent  and  void."  The  constitutionality  of  the 
law  in  this  form  was  upheld  by  the  Appellate  Division  of  the  Second 
Department  in  Sprintz  v.  Saxton,  126  App.  Div.  421,  110  N.  Y.  Supp. 
585.  Similar  statutes  in  other  states  have  been  upheld,  and  the  de- 
fendants are  not  in  a  position  to  assail  the  constitutionality  of  the 
present  law  in  this  state  in  view  of  the  decision  of  the  United  States 
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Supreme  Court  in  Kidd,  Dater  &  Price  Co.  v.  Musselraan  Grocery  Co., 
supra,  where  a  statute  of  Michigan,  with  which  our  own  statute  cor- 
responds almost  verbatim,  was  held  to  be  constitutional.  See,  also, 
Lemieux  v.  Young,  211  U.  S.  489,  29  Sup.  Ct.  174,  53  L.  Ed.  295, 
and  People  v.  Luhrs,  195  N.  Y.  377,  383,  89  N.  E.  171,  25  L.  R.  A. 
(N.  S.)  473. 

[2]  2,  Is  the  plaintiff  a  creditor  within  the  meaning  of  the  law? 
Certainly  on  December  3,  1914,  when  Litke  transferred  the  Grand 
street  business,  stock  and  fixtures,  to  Litke  Stores,  Incorporated,  Litke 
had  not  paid  the  December  rent,  and  that  rent  was  due  and  owing  on 
December  1,  1914.  But  more  than  this,  there  was  an  existing  continu- 
ing liability  on  the  part  of  Litke  to  pay  rent.  The  lease  had  nearly 
four  more  years  to  run.  In  O'Brien  v.  Whigam,  9  App.  Div.  113,  41 
N.  Y.  Supp.  40,  an  action  was  brought  to  set  aside  a  conveyance  as 
fraudulent,  and  at  the  time  of  the  conveyance  the  plaintiffs  and  the 
grantor  were  respectively  landlord  and  tenant  under  a  lease  which  pro- 
vided for  a  renewal.  A  new  lease  was  made,  and  the  tenant  continued 
in  occupation  but  defaulted  in  subsequent  rent,  for  which  the  plaintiff 
recovered  judgment.  Hatch,  J.,  said  (9  App.  Div.  114,  41  N.  Y. 
Supp.  41): 

"At  the  time  when  the  conveyance  was  made  there  was  a  subsisting  lease, 
the  privilege  of  renewal  existed,  and  whether  it  should  be  renewed  or  not 
was  at  the  option  of  the  lessee.  She  having  exercised  that  option  by  a  renew- 
al, there  was  at  all  times  an  existing  continuing  liability  upon  her  part  to  pay 
the  rent  secured  thereby.  This  condition  constituted  the  plaintiffs  creditors 
within  the  meaning  of  the  statute  at  the  time  the  transfer  was  made.** 

See,  also,  Young  v.  Heermans,  66  N.  Y.  374 ;  Wahlheimer  v.  Trus- 
low,  106  App.  Div.  73,  94  N.  Y.  Supp.  137;  20  Cyc.  421. 

As  showing  the  proper  attitude  to  be  adopted  by  the  courts  in  con- 
struing statutes  aimed  to  prevent  fraud,  Seabury,  J.,  in  Seeman  v. 
Levine,  67  Misc.  Rep.  74,  at  pages  76,  77,  121  N.  Y.  Supp.  645,  at  page 
647,  where  it  was  attempted  to  restrict  the  meaning  of  the  word  "cred- 
itors" in  this  statute,  said: 

"The  contention  that  the  statute  is  inapplicable  to  the  present  action  pro- 
ceeds from  an  attempt  to  give  the  statute  so  technical  a  construction  as  to 
defeat  its  purpose.  ♦  ♦  ♦  If  it  is  constitutional,  the  courts  should  strive  to 
apply  it  so  as  to  give  effect  to  its  puri)ose.'* 

The  same  spirit  of  broad  construction  to  make  the  act  "really  effec- 
tive" is  evidenced  in  the  recent  decision  of  the  Appellate  Division. 
Touris  V.  Karantzalis,  156  N.  Y.  Supp.  526. 

[3,  4]  3.  It  is  admitted  that  Samuel  Litke  sold  his  Grand  street 
business,  stock,  and  fixtures  to  Litke  Stores,  Incorporated.  The  orig- 
inal bill  of  sale  "was  never  filed  in  the  register's  office  of  New  York 
county."  The  president  and  treasurer  of  Litke  Stores,  Incorporated, 
are  respectively  Litke's  sister-in-law  and  wife.  They  testify  that  all 
other  creditors,  except  the  plaintiff,  were  paid.  Litke's  wife  admits 
that  she  was  present  when  the  lease  between  plaintiff  and  Litke  was 
signed,  and  knew  that  the  lease  was  for  a  period  of  four  or  five  years, 
and  that  it  had  not  expired  at  the  time  of  the  sale.  It  is  a  fair  infer- 
ence from  the  testimony  of  the  sister-in-law  that  she  also  knew  of  the 
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existence  at  least  of  the  lease.  Certainly  the  knowledge  of  one  or  both 
is  imputable  to  the  defendant  corporation.  The  detailed  provisions  of 
subdivision  1  of  section  44  of  the  Personal  Property  Law,  supra,  were 
not  complied  with.  As  stated  by  Page,  J.,  in  Rugen  v.  Mulvihill,  85 
Misc.  Rep.  354,  356,  147  N.  Y.  Supp.  404,  405: 

''The  sale  of  goods  in  bulk  without  compliance  with  the  terms  of  the  statute 
raises  a  presumption  of  fraudulent  intent  on  the  part  of  the  transferee  which, 
if  not  overconie  by  proof,  becomes  conclusive." 

[5,  8]  4.  Defendants'  objection  that  there  is  a  variance  between  the 
allegations  of  the  complaint  and  the  proof  on  the  trial  is  trivial.  AH 
the  evidence  in  the  case  went  in  under  and  by  virtue  of  a  stipulation 
providing  that  "the  following  facts  which  the  plaintiff  offers  to  prove 
on  the  trial  are  conceded  by  the  defendants  to  be  true  and  may  be 
spread  upon  the  minutes  of  the  trial  as  testimony  in  evidence"  in  be- 
half of  the  plaintiff.  Therefore  there  was  no  objection  to  any  of 
the  proof  submitted.  The  complaint  alleged  transfer  of  the  Sixth 
avenue  business,  stock,  and  fixtures.  By  the  stipulation  the  defendants 
admitted  transfer  of  the  Grand  street  business,  stock,  and  fixtures. 
The  defendants  have  not  been  misled,  nor  any  of  their  substantial 
rights  affected.  The  stipulation  was  as  much  defendants'  proof  as 
plaintiff's  proof.  The  defendants  cannot  be  heard  to  say  that  the  is- 
sues were  other  than  they  voluntarily  litigated  and  thus  delay  justice. 
In  any  event,  under  the  power  granted  it  by  section  723  of  the  Code 
of  Civil  Procedure,  the  court  will  deem  the  complaint  amended  in 
conformance  with  the  facts  proved.  The  plaintiff  has  proved  his  case 
and  is  entitled  to  judgment,  with  costs. 

[7]  What  the  form  of  the  judgment  in  such  an  action  as  this  should 
be  in  order  to  enforce  the  plaintiff's  rights  has  not  received  much  at- 
tention from  the  courts.  Subdivision  3  of  section  44  of  the  Personal 
Property  Law,  supra,  provides  that: 

"Any  purchaser,  transferee  or  assignee  who  shall  not  conform  to  the  pro- 
Tisions  of  this  section  shall  upon  application  of  any  of  the  creditors  of  the 
seller,  transferrer  or  assignor  become  a  receiver  and  he  held  accountable  to 
such  creditors  for  all  the  goods,  wares,  merchandise  and  fixtures  that  have 
come  into  his  possession  by  virtue  of  such  sale,  transfer  or  assign- 
ment   ♦    ♦    ♦»' 

In  Touris  v.  Karantzalis,  supra,  Scott,  J.  (156  N.  Y.  Supp.  528), 
said: 

"The  remedy  given  is  a  new  one,  and  analogies  drawn  from  the  practice  in 
creditors*  suits  and  actions  in  aid  of  an  execution  are  of  little  valua  The 
act  itself,  within  its  own  lines,  condemns  sales  made  in  violation  of  it,  and 
declares  the  remedy.  This  is  the  construction  given  to  a  similar  act  by  the 
Supreme  Court  of  Michigan  in  Coffey  v.  McGahey,  181  Mich.  225,  148  N.  W. 
356.  In  that  case  the  court  said:  'Further,  the  remedy  in  the  instant  case  is 
given  by  the  statute,  by  which  any  and  all  creditors  may,  as  soon  as  knowledge 
comes  to  them  that  the  requirements  of  the  statute  have  not  been  followed, 
proceed  immediately,  not  to  set  aside  the  sale,  but  to  impound  the  property 
or  its  proceeds.  Upon  application  of  any  of  the  creditors,  "any  purchaser  shall 
become  a  receiver  and  be  held  accountable,"  etc.,  is  the  reading  of  the  statute, 
and  for  this  reason  the  Judgment  creditor  rule  does  not  apply.  ♦  ♦  \*  The 
bill  of  complaint  Is  not  filed  upon  the  theory  of  a  judgment  creditor's  bill,  or 
a  bill  in  aid  of  execution,  but  upon  the  theory  that  the  statute  made  the 
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transfer  to  defendant  Baker  absolutely  void  as  to  creditors;  that  creditors  of 
McGahey  are  entitled  to  reach  this  property  and  apply  it  upon  th^r  claims.' " 

In  Matter  of  P.  Pastene  &  Co.,  Inc.,  156  N.  Y.  Supp.  524,  Davis, 
J.,  said: 

"This  statute  does  not  contemplate  the  appointment  of  the  purchaser  as  re- 
ceiver in  the  ordinary  sense.  Such  an  interpretation  of  the  statute  would  not 
be  natural  or  reasonable,  in  view  of  the  fact  that  the  creditors*  application  is 
an  act  hostile  to  the  title  of  the  purchaser.  The  clear  intention  of  the 
statute  is  to  make  the  purchaser  a  trustee  of  the  goods  purchased,  with  the 
obligation  to  account  to  the  creditors  of  the  seller.  Under  this  statute  the 
creditor  must  establish  his  right  by  an  action.  He  may  bring  an  action  in 
equity  In  b^alf  of  all  creditors  who  may  desire  to  intervene  against  the 
purchaser  and  seller.  The  word  'creditors/  as  used  in  this  section,  includes 
all  the  creditors  of  the  seller  who  are  to  receiye  the  notice  referred  to  in  the 
statute,  regardless  of  whether  they  are  judgment  creditors  or  not  Any  of 
these  creditors,  to  whom  notice  is  required  to  be  given,  may  bring  the  action 
on  behalf  of  all  of  the  creditors.  It  is  not  an  action  to  set  aside  a  sale  be- 
cause of  noncompliance  with  the  statute.  The  failure  to  comply  with  the 
statute  renders  the  sale  void,  and  the  purchaser,  instead  of  becoming  the 
owner  of  the  goods  sold,  on  the  complaint  of  any  creditor  shall  be  deemed 
to  be,  as  a  matter  of  law,  a  trustee  for  the  creditors  of  the  seller.  As  soon 
as  the  action  is  begun  the  purchaser  is  deemed  to  be  a  receiver,  with  the  duty 
to  account  as  trustee  to  the  creditors  pro  rata  for  all  the  property  sold  to  him 
in  violation  of  the  provisions  of  the  statute.  In  such  an  action  the  usual 
remedies  of  injunction  and  reooiverstiip  are  available  to  t?ie  creditor,** 

With  the  last  decision  above  quoted  I  am  in  accord,  and  therefore 
in  rendering  judgment  for  the  plaintiff  declaring  the  sale  by  Samuel 
Litke  to  Litke  Stores,  Incorporated,  void,  direct  that  a  receiver  be 
appointed  of  all  the  goods,  wares,  merchandise,  and  fixtures  that  came 
into  the  possession  of  Litke  Stores,  Incorporated,  by  virtue  of  the  sale, 
which  property  I  decide  said  corporation  now  holds  in  trust  for  the 
creditors  of  Samuel  Litke;  that  Litke  Stores,  Incorporated,  be  ad- 
judged to  turn  over  and  deliver  to  said  receiver  and  account  to  him 
for  all  of  the  property  so  received,  and  for  all  proceeds  arising  from 
the  sale  of  all  or  any  part  thereof ;  and  that  in  the  meantime  Litke 
Stores,  Incorporated,  is  enjoined  and  restrained  froni  disposing  of 
said  property  in  any  way  or  paying  out  any  of  the  proceeds  thereof. 

Judgment  accordingly. 


(94  Misc.  Rep.  322) 

SOHEIDLINGER  v.  SILBER  et  al. 

(Supreme  Ck>urt,  Appellate  Term,  Second  Department    March' 17,  1916.) 

!•  CouBTs  ^=»189(1) — Jurisdiction — Municipai.  Ooubt — Statute. 

The  Municipal  Court  Ck)de  (Laws  1915,  a  279),  section  1  of  which  made 
the  Municipal  Ck)urt  a  court  of  record,  and  section  15  of  which  declares 
that  the  practice,  pleadings,  forms,  and  procedure  shall  conform  to  the 
practice,  pleadings,  forms,  and  procedure  In  like  causes  in  the  Supreme 
Oourt  as  nearly  as  may  be,  makes  applicable  to  proceedings  in  the  Mu- 
nicipal Court  Code  Civ.  Proc.  §  870,  providing  for  the  taking  of  the  d^)- 
osition  of  an  adverse  party  before  trial,  and  authorizes  the  Municipal 
Ck>urt  to  issue  an  order  for  such  examination. 

[Ed.  Note.— For  other  cases,  see  Ck)urts,  Cent.  Dig.  |f  409,  413,  458; 
Dec.  Dig.  «=»189(1).] 


^a»For  other  cases  see  same  topio  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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2.  Courts  ^=»42(5) — Statutobt  Pbovisionb — CoNSTrrunoNALiTT. 

Const  art  6,  ft  18,  proYlding  for  the  creation  of  lower  courts,  but 
that  no  inferior  local  court  thereafter  created  shall  be  a  court  of  record, 
does  not  invalidate  Municipal  Court  Code,  §  1,  making  that  court  a  court 
of  record,  since  the  court  was  not  created  subsequent  to  the  adoption  of 
the  constitutional  provision,  but  was  a  continuance  of  previously  exist- 
ing courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {§  168,  181-183; 
Dec.  Dig.  <&»42(5).] 

3.  Judges  <&=>11 — Removal — Constitutional  Provisions. 

Municipal  Court  Code,  §  1,  making  Municipal  Courts  courts  of  record, 
deprives  the  Supreme  Court  of  the  power  to  remove  justices  of  such 
courts,  under  Const  art.  6,  §  17,  empowering  it  to  remove  Judges  of  courts 
not  of  record,  and  vests  such  power  in  the  Senate,  under  Const,  art  6,  §  11. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent  Dig.  §§  42-45;  Dec.  Dig. 
<8=>11.] 

4.  Constitutional  Law  ^=>48 — Validity  of  Statute — ^Pbbsumftion. 

A  statute  can  be  declared  unconstitutional  only  when  it  can  be  shown 
beyond  reasonable  doubt  that  it  conflicts  therewith,  and,  until  every  rea- 
sonable mode  of  reconciliation  of  the  statute  with  the  Constitution  has 
been  resorted  to,  and  reconciliation  found  impossible,  the  statute  will  be 
upheld. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  f  46; 
Dec.  Dig.  «©=>48 ;   Statutes,  Cent  Dig.  §  56.] 

5.  Courts  ^=>190(2) — Jurisdiction — ^Appellate  Term — Orders  or  Municipal 

Court. 

Municipal  Court  Code,  §  154,  authorizing  appeals  from  Judgments,  final 
orders,  and  certain  specified  orders  of  the  Municipal  Courts,  does  not  au- 
thorize an  appeal  from  an  order  of  that  court  denying  a  motion  to  vacate 
an  order  for  the  examination  of  a  defendant  before  trial. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  <&=>190(2);  Appeal 
and  Error,  Cent  Dig.  §  3381.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn.  Third  District 
Action  by  Max  Scheidlinger,  as  administrator  of  Esther  Scheidlin- 
ger,  deceased,  against  Laisser  Silber  and  another.  From  an  order  of 
the  Municipal  Court,  denying  a  motion  to  vacate  an  ex  parte  order 
for  the  examination  before  trial  of  the  defendant  Laisser  Silber,  that 
defendant  appeals.    Appeal  dismissed. 

Argued  March  term,  1916,  before  KAPPER,  BLACKMAR,  and 
CALLAGHAN,  JJ. 

Max  Schleimer,  of  New  York  City,  for  appellant. 
Samuel  Scheindlinger,  of  New  York  City,  for  respondent 

KAPPER,  J.  [1]  By  chapter  279  of  the  Laws  of  1915  the  Legisla- 
ture enacted  the  Municipal  Court  Code,  defining  the  jurisdiction  of  the 
Municipal  Court  of  the  City  of  New  York.  Section  1  provides  that 
the  court  "shall  be  a  court  of  record."    Section  15  declares  that: 

"The  practice,  pleadings,  forms  and  procedure  in  this  court  shall  conform, 
as  nearly  as  may  be,  to  the  practice,  pleadings,  forma  and  procedure  existing 
at  the  time  in  like  causes  in  the  Supreme  Ck>urt." 

No  express  provision  for  the  taking  of  the  deposition  of  a  party  be- 
fore trial  is  contained  in  the  act.     Section  870  of  the  Code  of  Civil 

^s>For  oUier  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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Procedure  provides  for  the  taking  of  such  a  deposition  in  an  action 
"pending  in  a  court  of  record."  Hence  the  power  to  order  such  an 
examination  in  an  action  pending  in  the  Municipal  Court  must  find 
support  wholly  in  the  general  application  of  this  Code  provision  to 
courts  "of  record." 

[2]  We  have  reached  the  conclusion  that  the  statutory  authority 
for  the  making  of  the  ex  parte  order  assailed  is  ample  and  complete, 
and  it  would  scarcely  be  necessary  to  say  anything  in  affirming  the 
order  refusing  to  vacate  it,  were  it  not  for  the  fact  that  the  appellant 
challenges  the  constitutionality  of  the  new  Mtmicipal  Court  legislation, 
upon  the  ground  that  the  Legislature  was  powerless  to  constitute  the 
Municipal  Court  of  the  City  of  New  York  a  court  of  record,  and  the 
first  sentence  of  section  18  of  article  6  of  the  Constitution  is  invoked 
to  that  end.    It  is  as  follows : 

"Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be  established 
by  the  Legislature,  but  no  inferior  local  court  hereafter  created  shall  be  a 
court  of  record." 

The  question  raised  is  beyond  discussion.  The  status  of  the  Mu- 
nicipal Court  of  the  City  of  New  York  has  been  determined  by  the 
Court  of  Appeals  in  Worthington  v.  London  G.  &  A.  Co.,  164  N.  Y. 
81,  58  N.  E.  102,  and  in  Routenberg  v.  Schweitzer,  165  N.  Y.  175,  58 
N.  E.  880,  in  both  of  which  it  was  held  that  such  court  is  not  a  new 
court,  but  instead  is  a  continuation  of  the  District  Courts  of  the  old 
city  of  New  York  and  the  Justices'  Courts  of  the  First,  Second,  and 
Third  districts  of  the  old  city  of  Brooklyn  under  a  new  name.  The 
courts,  so  continued,  existed  long  prior  to  the  Constitution  of  1894, 
and,  as  there  was  no  constitutional  inhibition  against  the  creation  by 
the  Legislature  of  an  inferior  local  court  as  a  court  of  record  prior  to 
1894,  restraint  against  the  legislative  action  now  attacked  is  wholly 
wanting.  The  inhibition  contained  in  the  sentence  of  the  Constitution 
quoted  "was  restricted  to  future  courts" ;  in  other  words,  "to  courts 
subsequently  created."  See  Lewkowicz  v.  Queen  Aeroplane  Co.,  207 
N.  Y.  290,  295,  297,  100  N.  E.  796. 

The  only  restriction  against  legislation  affecting  inferior  local  courts 
created  prior  to  1894  is  that  neither  equity  jurisdiction  nor  any  greater 
jurisdiction  in  other  respects  than  is  conferred  upon  County  Courts 
shall  be  given  to  the  Municipal  Court.  Const,  art.  6,  §  18;  and  see 
Lewkowicz  Case,  supra.  It  was  the  view  of  Judge  Haight  in  the 
Worthington  Case  (164  N.  Y.  92,  58  N.  E.  102)  that,  as  the  Municipal 
Court  is  a  continuation  of  the  District  Courts  and  Justices'  Courts 
referred  to,  plenary  power  for  legislative  control  is  found  in  section 
17  of  article  6  of  the  Constitution,  which  provides  that : 

"Justices  of  the  peace  and  District  Court  Justices  may  be  elected  In  the 
different  cities  of  this  state  in  such  manner,  and  with  such  powers,  and  for 
such  terms,  respectively,  as  are  oi-  shall  he  prescribed  by  law,** 

Whether  it  was  within  the  contemplation  of  the  framers  of  the  Con- 
stitution that  courts  of  justices  of  the  peace  could  lose  their  identity  as 
such  and  be  vested  with  this  augmented  jurisdiction  and  power  is 
wholly  immaterial  in  view  of  the  authority  of  the  Legislature,  with 
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the  wisdom  of  whose  action  within  the  purview  of  its  power  the 
courts  may  not  interfere.  Similar  legislation  affecting  the  City  Cburt 
of  Albany,  which  was  once  a  Justice's  Court,  was  upheld  in  Failing 
V.  Grounds,  160  App.  Div.  71,  145  N.  Y.  Supp.  427. 

[3]  The  appellant  further  argues  that  the  making  of  the  Municipal 
Court  a  court  of  record  deprives  the  Supreme  Court  of  the  power  of 
removal  of  the  justices  of  that  court,  which  it  undoubtedly  possesses 
over  justices  of  inferior  courts  not  of  record.  Constitution,  art.  6, 
§  17.  The  power  of  removal  of  judges  of  the  Court  of  Appeals  and 
justices  of  the  Supreme  Court  is  vested  in  the  Legislature ;  while  all 
other  judicial  officers  are  removable  by  the  Senate  upon  the  recom- 
mendation of  the  Governor,  excepting  in  the  case  of  justices  of  the 
peace  and  judges  or  justices  of  inferior  courts  not  of  record.  Con- 
stitution, art.  6,  §  11.  It  is  perhaps  unnecessary  to  a  decision  here  to 
determine  where  the  power  of  removal  of  the  justices  of  the  Municipal 
Courts  now  resides ;  but  it  seems  to  me  that  the  legislation  under  dis- 
cussion has  legally  taken  this  power  from  the  Supreme  Court  and 
vested  it  in  the  Senate,  to  be  exercised  in  the  manner  provided  by  sec- 
tion 11  of  article  6  of  the  Constitution.  It  was  said  in  Matter  of  Deuel, 
116  App.  Div.  512,  515,  101  N.  Y.  Supp.  1037,  1039: 

"An  enactment  creating  a  court  of  record  for  a  particular  purpose,  as  for 
the  purpose  of  remoTing'its  Judges,  and  not  of  record  for  every  other  purpose, 
would  be  a  manifest  absurdity." 

And  of  course  a  like  absurdity  would  be  manifest  if  the  Municipal 
Court  were  a  court  of  record  for  all  purposes  save  that  of  the  removal 
of  its  justices.  We  have  seen  upon  the  highest  authority  that  the 
Legislature  had  the  power  to  constitute  the  Municipal  Court  of  the 
City  of  New  York  a  court  of  record  for  the  reason  that  it  was  not  a 
court  created  since  the  adoption  of  the  Constitution  of  1894,  but  was 
a  continuation  of  the  District  and  Justices'  Courts  within  the  territory 
of  that  city  as  now  constituted.  This  power  being  admitted,  it  must 
be  implied  that  the  effected  change  legally  carries  with  it  the  change 
in  regard  to  the  power  of  removal  of  the  justices  of  the  Municipal 
Court  as  heretofore  governed  by  section  17  of  article  6  of  the  Constitu- 
tion.    This  construction  reconciles  the  statute  with  the  Constitution. 

[4]  A  statute  can  be  declared  vmconstitutional  only  when  it  can  be 
shown  beyond  reasonable  doubt  that  it  conflicts  with  the  fundamental 
law,  and  until  every  reasonable  mode  of  reconciliation  of  the  statute 
with  the  Constitution  has  been  resorted  to,  and  reconciliation  found 
impossible,  the  statute  will  be  upheld.  People  ex  rel.  Henderson  v. 
Board  of  Supervisors  of  Westchester  County,  147  N.  Y.  1,  2,  41  N.  E. 
563,  30  L.  R.  A.  74. 

[5]  As  we  hav<*  reached  the  conclusion  that  the  justice  of  the  Mu- 
nicipal Court  was  not  without  power  to  make  the  order  for  the  ex- 
amination of  the  defendant,  we  think  that  the  order  appealed  from, 
denying  the  motion  to  vacate  that  order,  is  not  appealable  under  the 
Municipal  Court  Code  (section  154),  and  that  the  appeal  should  there- 
fore be  dismissed,  with  $10  costs. 

CALLAGHAN,  J.,  concurs. 
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BLACKMAR,  J.  I  concur  in  th€  prevailing  opinion  to  the  effect 
that  the  act  of  the  Legislature  making  the  Municipal  Court  a  court  of 
record  is  valid,  but  am  not  satisfied  that  it  necessarily  follows  that 
such  act  results  in  depriving  the  Supreme  Court  of  the  power  of  re- 
moval of  the  justices.  The  operation  of  the  act  may,  it  seems  to  me, 
be  limited  by  the  other  constitutional  measure  that  the  justices  must 
be  removed  by  a  court.  Any  other  view  gives  to  the  act  the  effect  of 
nullifying  that  plain  provision  of  the  Constitution.  I  vote  to  declare  the 
act  constitutional,  without  attempting  to  pass  on  the  question  whether 
the  effect  of  it  is  to  make  the  justices  removable  only  by  the  Senate, 
instead  of  by  the  Supreme  Court. 


{M  Misc.  Hep.  270) 

MITCHELL  V.  SCHROEDER. 

(Supreme  Court,  Appellate  Term,  First  Department    March  24,  1916w) 

1.  Courts  ^=>190(8) — Jubisdiction — Appellate  Terh. 

Since  the  Municipal  Court  Code  (Laws  1915,  c.  279)  determines  the 
jurisdiction  of  the  Appellate  Term  of  appeals  from  the  Municipal  Court, 
and  does  not  provide  for  appeals  from  an  order  of  that  court  denying  a 
motion  to  vacate  an  order  for  the  examination  of  a  defendant  before 
trial,  the  only  question  the  Appellate  Term  can  determine  on  appeal  from 
such  an  order  is  whether  the  Municipal  Court  had  Jurisdiction  to  make  it 

[Ed.  Note. — F6r  other  cases,  see  Courts,  Dec  Dig.  «=»190(8) ;  Appeal 
and  Error,  Cent  Dig.  §  3381.] 

2.  Courts  ^=»1S9(1) — Jurisdiction — ^Municipal  Court. 

Under  Municipal  Court  Ode,  §  1,  which  makes  Municipal  CJourts  courts 
of  record,  and  section  15,  which  provides  that,  except  sls  otherwise  pro- 
vided in  the  act  or  in  the  rules,  the  practice,  pleadings,  forms,  and  proce- 
dure shall  be  the  same  as  in  like  causes  in  the  Supreme  Court,  the  provi- 
sions of  the  Code  of  Civil  Procedure  which  define  and  enumerate  the  gen- 
eral powers  of  the  courts  of  record  are  thereby  made  appUcable  to  the  Mu- 
nicipal Court  but  not  its  provisions  which  create  new  rights  and  powers 
in  matters  of  practice  and  procedure,  especially  In  view  of  the  change 
made  in  the  prior  law,  which  provided  that  the  provisions  of  the  Code  of 
Civil  Procedure  should  apply  to  the  Municipal  Court  as  far  as  the  same 
can  be  made  appUcable  and  do  not  conflict  with  the  provisions  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  409,  413,  458; 
Dea  Dig.  «i=»189(l).] 

3.  Courts  ^=s>52 — Jurisdiction — Control  by  Leoislaturb. 

Const.  1891,  art  6,  §  18,  permits  the  Legislature  to  change  inferior 
courts  existing  at  that  time  into  courts  of  record,  but  does  not  permit  it 
to  change  them  into  courts  of  general  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §{  184-192;  Dec. 
Dig.  «=»52.] 

4.  Courts  ^=»188(1) — Jurisdiction — Statute — Construction. 

Municipal  Court  Code,  §  180,  requiring  the  act  to  be  liberally  construed 
In  furtherance  of  Justice,  and  providing  that  the  presumption  of  regulari- 
ty shall  attach  to  the  proceedings,  Judgments,  orders,  etc.,  and  that  every 
fair  intendment  shall  be  made  in  favor  of  its  Jurisdiction,  refers  only  to 
the  determination  of  whether  the  Jurisdiction  of  the  powers  existed  in 
any  given  case,  not  whether  the  court  was  given  certain  powera 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  (  458;  Dec.  Dig. 
i8=»188(l).] 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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■5.  Statutes  ^=>217 — Gonstbuotion — ^Pboceedznos  in  Enactment — ^Rbpobt  of 
Commission. 

The  report  of  the  commission  who  drafted  the  Municipal  Court  Code, 
stating  that  it  made  no  real  increase  in  the  powers  of  the  court  by  mak- 
ing it  a  court  of  record,  is  not  binding  on  the  courts,  but  is  helpful  in  de- 
termining the  construction  to  be  placed  on  the  Code. 

[Ed.  Note. — ^£V>r  other  cases»  see  Statutes,  Cent  Dig.  t  283 ;  D^a  Dig. 
«©=>217.] 

•6.   COUETS  «=»189(1)— JtJEISDIOTION — ^MUNICIPAL  OOUBT — EXAMINATION  OF  AO- 

VEBSE  Party. 

The  right  to  order  the  examination  of  an  adverse  party  before  trial, 
conferred  upon  the  Judges  of  the  Supreme  Court  by  Code  Civ.  Proc  §  873, 
is  not  a  matter  of  practice  or  procedure,  which  was  conferred  on  the 
Municipal  Court  by  Municipal  Court  Code,  §  15,  especially  in  view  of 
Municipal  Court  Code,  tit.  5,  art  2,  providing  for  commissions  to  take  tes- 
timony and  for  the  physical  examination  of  a  party. 

[Ed.  Note.~-For  other  cases,  see  Courts,  Cent  Dig.  |§  409,  413,  458; 
Dec.  Dig.  <g=»189(l).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Frank  E.  Mitchell  against  Ludolf  G.  Schroeder.  From 
an  order  denying  a  motion  to  vacate  an  order  for  the  examination 
of  the  defendant  before  trial,  defendant  appeals.  Reversed,  and  mo- 
tion granted. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Arthur.  L.  FuUman,  of  New  York  City,  for  appellant 
Davis  &  Mayer,  of  New  York  City  (Chester  Mayer,  of  New  York 
•City,  of  counsel),  for  respondent 

LEHMAN,  J.  [1]  The  defendant  appeals  from  an  order  denying 
his  motion  to  vacate  an  order  of  examination  made  by  a  justice  of 
the  Municipal  Court  The  Municipal  Court  has  been  made  by  the 
Legislature  a  "court  of  record,"  but  it  was  and  still  remains  a  court 
of  limited  jurisdiction,  and  has  those  powers,  and  those  powers  only, 
which  have  been  conferred  upon  it  by  the  Legislature,  expressly  or 
by  fair  implication.  The  same  statute  which  determines  the  jurisdic- 
tion of  the  Municipal  Court  also  determines  the  jurisdiction  of  this 
court  on  appeals  from  the  Municipal  Court  That  statute  nowhere 
specifically  confers  upon  the  Municipal  Court,  or  any  justice  thereof, 
any  power  to  grant  an  order  of  examination  before  trial  of  an  ad- 
verse party;  it  also  nowhere  confers  upon  this  court  any  power  to 
hear  an  appeal  from  an  order  granting  or  denying  an  order  of  ex- 
amination, or  granting  or  denying  a  motion  to  vacate  such  an  order. 
If  the  Municipal  Court  has  the  power  to  grant  such  an  order,  then 
we  cannot  pass  upon  any  question  of  whether  this  power  was  cor- 
rectly exercised.  The  sole  question  before  us,  therefore,  is  one  of 
jurisdiction,  viz. :  Has  a  justice  of  the  Municipal  Court  the  power  to 
grant  an  order  of  examination.  If  a  justice  of  the  Municipal  Court 
has  no  such  power,  then  obviously  the  court  had  no  power  to  make 
any  order  denying  the  motion  to  vacate. 

^=:>For  other  cases  see  same  topic  *  KBY-NUMBER  in  all  Kej-Numbered  Disesta  ft  Indexes 
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[2]  The  learned  justice  below  has  held  that  since  the  Municipal 
Court  is  a  court  of  record,  and  since  section  15  of  the  Municipal  Court 
Code  provides  that,  "except  as  otherwise  provided  in  this  act  or  in 
the  rules,  the  practice,  pleadings,  forms  and  procedure  in  this  court 
shall  conform,  as  nearly  as  may  be,  to  the  practice,  pleadings,  forms 
and  procedure  existing  at  the  time  in  like  causes  in  the  Supreme  Court, 
any  statutory  limitations,  heretofore  enacted  to  the  contrary  thereof 
notwithstanding,"  it  follows  that  section  873  of  the  Code  of  Civil  Pro- 
cedure, which  is  generally  applicable  to  courts  of  record,  must  also  ap- 
ply to  the  Municipal  Court.  To  test  the  correctness  of  this  conclu- 
sion we  must  consider  three  questions:  (1)  Does  the  Municipal  Court 
Code  make  other  and  exclusive  provisions  for  an  examination  before 
trial?  (2)  What,  if  any,  powers  has  the  Legislature  conferred  upon 
the  Municipal  Court  by  making  it  a  court  of  record?  (3)  Is  an  order 
of  examination  of  a  party  before  trial  a  part  of  the  ''practice"  or 
"procedure"  of  the  Supreme  Court,  within  the  meaning  of  the  Mu- 
nicipal Court  Code? 

Article  2,  title  5,  of  the  Municipal  Court  Code,  makes  provisions  for 
commissions  to  take  testimony ;  but  the  provisions  of  that  article,  with 
the  exception  of  section  117,  are  confined  to  cases  where  there  is 
ground  for  belief  that  the  attendance  of  the  witness  at  the  trial  can- 
not be  secured.  Section  117  of  the  Municipal  Court  Code  provides 
for  the  physical  examination  of  a  party  who  claims  damages  for  per- 
sonal injuries.  It  is  quite  possible  that  the  Legislature,  in  making 
these  provisions,  did  not  intend  to  provide  that  the  provisions  of  the 
Code  of  Civil  Procedure  in  regard  to  the  right  of  examination  of  ad- 
verse parties  should  not  be  applicable  to  the  Municipal  Court,  yet  it 
seems  to  me  difficult  to  see  why  the  Legjislature  should  have  made 
specific  provisions  for  the  taking  of  certain  depositions,  if  it  consid- 
ered that  the  section  of  the  Code  of  Civil  Procedure  in  regard  to  these 
matters  should  be  applicable  to  the  Municipal  Court. 

It  is  especially  difficult  to  understand  why  the  Legislature  should, 
in  section  117  of  the  Municipal  Court  Code,  have  provided  for  a  physi- 
cal examination  of  an  adverse  party,  if  it  intended  also  to  make  ap- 
plicable to  the  Municipal  Court  the  provisions  of  section  873  of  the 
Code  of  Civil  Procedure,  which  makes  a  general  provision  for  this 
purpose.  However,  I  prefer  to  rest  my  decision  in  this  case  upon 
broader  grounds  than  the  argument  that  these  provisions  of  the  Mu- 
nicipal Court  Code  were  intended  to  take  the  place  of  the  provisions 
of  the  Code  of  Civil  Procedure  which  would  be  otherwise  applicable 
to  the  Municipal  Court.  At  the  same  time,  I  think  that  they  tend  to 
show  that  the  Legislature  did  not  consider  that  the  provisions  of  the 
Code  of  Civil  Procedure  in  regard  to  examinations  before  trial  were 
applicable  to  the  Municipal  Court. 

[3]  The  Constitution  of  the  state  of  New  York  permits  the  Legis- 
lature to  change  inferior  courts,  existing  at  the  time  the  Constitution 
of  1894  was  adopted,  into  courts  of  record ;  but  it  does  not  permit  the 
Legislature  to  change  these  courts  into  courts  of  general  jurisdiction. 
See  Lewkowicz  v.  Queen  Aeroplane  Co.,  207  N.  Y.  290,  100  N.  E.  796. 
In  other  words,  though  the  Municipal  Court  may  for  certain  purposes 
158N.Y.S,-3 
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be  regarded  as  a  court  of  record,  like  the  City  Court,  "it  is  such  only 
for  the  purpose  of  fully  exercising  its  powers,  solely  statutory."  See 
Purton  V.  Watson  (N.  Y.  City  Ct.)  2  N.  Y.  Supp.  661,  at  page  664. 
It  follows  that,  even  though  the  Municipal  Court  be  a  court  of  rec- 
ord, it  still  has  only  such  powers  as  are  granted  to  it  by  statute. 

It  is  argued,  however,  that  chapter  10,  article  2,  is  by  express  pro- 
vision of  section  3347  of  the  Code  of  Civil  Procedure  made  applicable 
to  all  courts  of  record,  and  section  870  of  the  Code  also  refers  to 
actions  in  a  court  of  record,  and  that,  therefore,  the  provisions  of 
that  chapter  became  ipso  facto  applicable  to  the  Municipal  Court  as 
soon  as  that  court  became  a  court  of  record.  There  is  no  doubt  in 
my  mind  that  wherever  the  Legislature  has  made  provision  for  the 
organization  of  courts  of  record,  or  for  the  effect  to  be  given,  to  the 
judgments  of  a  court  of  record,  such  provisions  necessarily  become 
applicable  to  the  Municipal  Court  when  that  court  became  a  court  of 
record.  Such  provisions  give  the  court  no  additional  powers;  they 
merely  regulate  the  exercise  of  the  statutory  powers  of  the  court. 

The  question,  however,  of  whether  those  provisions  of  the  Code  of 
Civil  Procedure  which  do  not  simply  regulate  the  organization  of  the 
courts  and  the  manner  of  the  exercise  by  the  court  of  powers  which 
are  either  inherent  in  the  courts  or  given  to  them  by  statute  are  also 
applicable  to  the  Municipal  Court  merely  because  the  Legislature  has 
made  a  general  provision  that  these  provisions  are  applicable  to  all 
courts  of  record  presents  different  considerations.  In  other  words, 
we  may  assume  that  all  provisions  of  the  law  which  define  the  manner 
in  which  a  court  of  record  shall  exercise  its  statutory  or  inherent 
powers  are  applicable  to  the  Municipal  Court,  and  yet  it  does  not 
necessarily  follow  that  the  Legislature  intended  to  confer  new  powers 
upon  that  court  not  specifically  given  by  the  Municipal  Court  Code. 

14]  The  Municipal  Court  Code  provides  in  section  180  that: 

*The  provisions  of  this  act  shall  be  liberally  construed  in  furtherance  of 
Justice.  The  presumption  of  regularity  shaU  attach  to  the  proceedings,  Judg- 
ments, orders  and  final  orders  of  this  court,  and  every  fair  intendment  shall 
be  made  in  favor  of  its  Jurisdiction.*' 

The  learned  justice  below  has  in  his  opinion  referred  to  the  words 
"and  every  fair  intendment  shall  be  made  in  favor  of  its  jurisdiction" 
as  an  argvunent  in  favor  of  giving  a  broad  interpretation  to  the  Mu- 
nicipal Court  Code,  and  in  favor  of  holding  that  the  Municipal  Court 
has  jurisdiction  wherever  there  is  any  doubt  as  to  the  meaning  of  that 
Code.  I  do  not  think  that  the  Legislature  had  any  such  intent  in  using 
these  words.  I  think  that  the  words  are  obviously  intended  to  be  con- 
fined to  the  effect  to  be  given  to  the  records  of  the  Municipal  Court, 
and  tliat  every  fair  intendment  of  fact  that  may  be  given  to  the  rec- 
ords shall  be  in  favor  of  supporting  the  judgments  or  orders  of  the 
court;  where  however,  the  question  to  be  considered  is  not  whether 
the  jurisdictional  facts  existed  in  any  given  case,  but  solely  the  ques- 
tion of  whether  the*  court  has  been  given  certain  powers  by  statute, 
these  words  have  no  application. 

In  considering  the  meaning  of  the  statute,  we  are  bound  only  by  the 
words  of  the  statute,  including  the  words,  "The  provisions  of  this  act 
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shall  be  liberally  construed  in  furtherance  of  justice."  These  words, 
however,  furnish  us  with  no  guide  to  the  actual  intent  of  the  Legis- 
lature. The  Legislature  unquestionably  intended  to  give  to  the  Mu- 
nicipal Court  powers  adequate  to  do  justice  within  the  limits  of  the 
jurisdiction  conferred  upon  it.  No  legislative  mandate  should  be 
necessary  to  keep  this  court  from  giving  the  statute  a  narrow  construc- 
tion, which  will  interfere  with  the  powers  of  the  court  to  carry  ovBt 
the  legislative  will.  In  the  final  analysis,  however,  the  powers  of  the 
Municipal  Court  rest  upon  legislative  will,  and  not  upon  the  will  of 
the  courts,  and  the  courts  cannot,  in  the  guise  of  a  liberal  construc- 
tion, confer  upon  the  Municipal  Court  a  power  not  given  by  the  statute. 

The  sole  question  which  we  have  a  right  to  consider  is:  Did  the 
Legislature,  in  enacting  this  statute,  mean  to  give  the  Municipal  Court 
all  the  powers  which  by  the  Code  of  Civil  Procedure  it  had  conferred 
upon  courts  of  record,  except  as  those  powers  are  specifically  limited 
by  the  Municipal  Court  Code.  I  do  not  think  that  we  are  required,  or 
even  authorized,  to  give  the  Municipal  Court  Code  such  a  construction. 

[6]  The  report  of  the  cgmmission  which  drafted  the  Municipal 
Court  Code  states: 

"I.  Making  the  Municipal  Court  a  court  of  record,  Increasing  Its  Jurisdic- 
tion to  one  thousand  dollars,  and  providing  for  a  Chief  Justice  and  chief 
clerk. 

"In  the  opinion  of  the  commission  the  reasons  for  these  changes  are  con- 
vincing. By  making  the  court  a  court  of  record  many  salutary  provisions  of 
law  generally  applicable  to  courts  of  record  become  applicable  to  the  Munici- 
pal Court  without  the  necessity  of  repeating  them  in  the  act.  On  the  other 
hand,  no  real  increcue  of  the  poioera  of  the  court  is  made  hy  that  change^  for 
the  court  has  long  possessed  all  of  the  general  powers  of  a  court  of  record 
enumerated  in  the  statute  (Code  Civ.  Proc.  §  7),  viz.,  to  Issue  a  subpoena,  to 
administer  an  oatii  to  a  witness,  and  to  devise  and  make  new  process  and 
forms  of  proceedings  necessary  to  carry  its  power  into  effect.  Indeed,  the 
terms  'court  of  record*  and  'courts  not  of  record,*  as  used  In  our  law,  have 
become  little  more  than  a  convenient  means  of  classification."  (Italics  are 
mine.) 

Obviously  the  opinion  of  the  commissioners  who  drafted  the  Mu^- 
nicipal  Court  Code  that  the  change  in  the  law  made  no  real  increase  of 
the  powers  of  the  court  is  not  binding  upon  this  court,  but  it  is  at 
least  helpful  to  us  in  determining  whether  a  construction  which  will 
give  the  Municipal  CJourt  a  real  increase  of  power  is  liberal  construc- 
tion in  furtherance  of  justice. 

Section  7  of  the  Code  of  Civil  Procedure  enumerates  the  general 
powers  of  courts  of  record.  Even  if  the  Municipal  Court  had  not 
previously  possessed  these  powers,  this  section  became  applicable  to 
it  as  soon  as  it  was  made  a  court  of  record.  The  Legislature  must 
have  known  the  definition  which  it  has  given  to  the  organization  and 
general  powers  of  a  court  of  record,  and  in  making  the  Municipal 
Court  a  court  of  record  it  necessarily  made  the  enumeration  of  the 
powers  of  a  court  of  record  applicable  to  the  Municipal  Court. 

It  seems  to  me,  however,  extremely  doubtful  whether  the  Legislature 
intended  that  those  provisions  of  the  Code  of  Civil  Procedure  which 
do  not  define  or  enumerate  the  general  powers  and  organization  of 
courts  of  record,  or  regulate  the  exercise  of  these  general  powers. 
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but  which  create  new  rights  and  powers  in  matters  of  practice  or 
procedure,  should  become  applicable  to  the  Municipal  Court  merely 
because  the  Code  of  Civil  Procedure  has  also  provided  that  these  sec- 
tions of  the  Code  are  applicable  to  courts  of  record.  This  distinction 
seems  to  me  to  rest  on  a  firm  basis.  When  the  L^slature  made  the 
Municipal  Court  a  court  of  record,  that  court  ipso  facto  became  en- 
titled to  exercise  all  those  powers  which  are  inherent  in  courts  of 
record  in  the  exercise  of  their  statutory  jurisdiction.  When  the  Legis- 
lature passed  general  enactments,  whether  in  the  Code  of  Civil  Pro- 
cedure or  elsewhere,  defining  in  general  the  powers  of  all  courts  of 
record,  such  general  powers  also  became  vested  in  the  Municipal  Court 
when  it  became  a  court  of  record,  without  any  specific  provision  of 
law  making  these  statutes  applicable  to  the  Municipal  Court,  and 
merely  by  reason  of  the  fact  that  it  did  become  a  court  of  record. 

As  a  court  of  record  created  by  the  Legislature,  it  must  necessarily 
fall  within  the  legislative  definition  of  a  court  of  record.  Where,  how- 
ever, the  Legislature  has  in  the  Code  of  Civil  Procedure  made  provi- 
sion for  new  rights,  remedies,  and  powers,  these  specific  rights,  rem- 
edies, and  powers  do  not  become  applicable  to  the  Municipal  Court, 
which  has  been  given  a  code  of  its  own,  unless  the  provisions  of  the 
Code  of  Civil  Procedure  were  also  made  applicable  to  the  Municipal 
Court.  The  mere  fact  that  the  provisions  of  the  Code  of  Civil  Pro- 
cedure creating  these  rights,  remedies,  and  powers  are  by  the  Code 
made  applicable  to  proceedings  in  courts  of  record  is  not  conclusive, 
except  in  so  far  as  the  Legislature  intended  that  the  general  provisions 
of  the  Code  of  Civil  Procedure  should  be  applicable  to  the  Municipal 
Court,  in  addition  to  the  provisions  of  the  Municipal  Court  Code.  It 
is  somewhat  significant  that  nowhere  in  the  Municipal  Court  Code 
did  the  Legislattu-e  enact  that  the  ''provisions"  of  the  Code  of  Civil 
Procedure  shall  apply  to  the  Municipal  Court,  as  far  as  the  same  can 
be  made  applicable  and  are  not  in  conflict  with  the  provisions  of  the 
act.  The  Municipal  Court  Act  as  it  existed  prior  to  September  1, 
1915,  contains  such  a  section  (section  20) ;  but  in  the  present  Code  the 
Legislature  has  substituted,  for  that  section,  section  IS  quoted  above. 
In  the  sections  of  the  Code  of  Civil  Procedure  relating  to  the  City 
Court  the  Legislature  has  specifically  provided  that : 

"Each  of  the  foregoing  provisions  of  this  act  ♦  ♦  •  applicable  to  the 
City  Court  of  the  City  of  New  York,  or  generally  to  courts  of  record,  is  sub- 
ject to  the  qualifications  and  exceptions  expressed  or  plainly  implied  in  this 
title."  Section  3159,  Code  Civ.  Proc 

If  we  now  hold,  in  spite  of  this  omission,  the  L^slature  intended 
to  make  all  the  provisions  of  the  Code  of  Civil  Procedure  which  are 
applicable  generally  to  courts  of  record  also  applicable  to  the  Munici- 
pal Court,  we  must  arrive  at  the  strange  result  that  the  Legislature 
intended  to  give  by  implication  to  the  Municipal  Court  powers  which 
it  expressly  withdrew  from  the  City  Court,  including  the  power  to 
appoint  referees  under  section  827  of  the  Code,  and  yet  that  the 
legislature  has  provided  no  method  of  appeal  or  review  of  any  inter- 
mediate orders  made  under  the  powers  impliedly  given,  except  as 
such  orders  may  be  reviewed  upon  appeal  from  a  final  judgment.    It 
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seems  to  me  that  the  only  reasonable  construction  of  the  Municipal 
Court  Code  is  that  the  Legislature  intended  to  give  to  the  Municipal 
Court  no  powers  not  expressly  or  by  fair  implication  given  by  such 
Code,  and  that  only  those  sections  of  the  Code  of  Civil  Procedure  are 
applicable  to  the  Municipal  Court  which  fall  within  the  language  of 
section  IS  of  the  Municipal  Qpurt  Code;  i.  e.,  those  sections  of  the 
Code  of  Civil  Procedure  which  cover  matters  of  practice,  pleadings, 
forms,  and  procedure  in  the  exercise  of  the  powers  otherwise  expressly 
or  impliedly  granted  to  tlie  Municipal  Court. 

[8]  The  only  question  that  remains  is  whether  an  order  of  exam- 
ination is  such  a  matter  of  practice  or  procedure.  The  right  to  ex- 
amine an  adverse  party  is  purely  a  statutory  right.  The  courts  have 
no  inherent  power  to  grant  such  an  order.  In  fact,  even  the  Supreme 
Court  has  absolutely  no  right  to  grant  such  an  order,  for  the  statute 
has  conferred  that  power  upon  a  judge  of  the  court,  and  not  upon  the 
court.  Heishon  v.  Knickerbocker  L.  I.  Co.,  77  N.  Y.  278.  The  right 
to  an  order  of  examination  cannot,  I  think,  strictly  be  considered  as 
a  matter  of  practice  or  procedure  in  an  action ;  it  is  a  right  given  to  a 
party  in  the  action  by  statute,  and  though  the  order  is  obtained  in 
the  action,  and  not  in  a  special  proceeding,  yet  that  order  can  be  made 
only  by  virtue  of  the  power  conferred  by  statute,  and  is  not  merely 
a  matter  of  practice  or  procedure  of  the  court  in  the  action.  In 
other  words,  section  873  of  the  Code  of  Civil  Procedure  does  not 
regulate  or  alter  or  determine  the  practice  or  procedure  of  the  court, 
but  confers  a  new  power  upon  a  judge  of  the  court. 

It  seems  to  me  that  when  we  read  the  entire  Municipal  Court  Cbde, 
especially  in  view  of  the  alteration  in  the  language  between  the  old 
act  and  the  new  Code,  and  in  view  of  the  fact  that  the  Legislature  has 
made  specific  provision  in  the  Municipal  Court  Code  for  the  physical 
examination  of  an  adverse  party,  for  the  taking  of  depositions  de  bene 
esse,  and  for  other  matters  which  are  covered,  and  well  covered,  by 
provisions  applicable  to  all  courts  of  record,  a  reasonable  construction 
of  the  act  requires  us  to  hold  that  the  Legislature  intended  to  make 
the  Municipal  Court  a  court  of  record  only  in  the  exercise  of  its  stat- 
utory powers,  that  it  did  not  impliedly  give  to  the  Municipal  Court  all 
the  powers  conferred  by  the  Code  upon  courts  of  record,  but  merely 
intended  that  in  the  exercise  of  the  powers  specifically  granted  to  it 
the  same  practice,  pleadings,  forms,  and  procedure  shall  be  used  as 
in  the  Supreme  Court.  Such  a  construction  will  carry  out  the  legisla- 
tive intent  that  the  practice  and  procedure  in  all  courts  shall  be  the 
same  within  the  limits  of  the  powers  conferred  on  each  court ;  it  will 
give  to  the  Municipal  Court  all  the  subsidiary  powers  which  at  com- 
mon law  were  inherent  in  a  court  of  record,  so  far  as  they  are  ap- 
plicable in  the  exercise  of  the  statutory  powers  given  it  by  the  Legis- 
lature, and  all  the  powers  which  come  within  the  legislative  definition 
of  the  powers  of  a  court  of  record ;  it  will  do  away  with  many  of  the 
technicalities  which  grew  up  under  the  Municipal  Court  Act,  but  it 
will  not  by  implication  confer  upon  that  court  statutory  powers  of  a 
new  kind  which  the  Legislature  has  not  specifically  given  to  the 
court    In  other  words,  I  consider  that  a  liberal  construction  of  the 
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act  in  furtherance  of  justice  requires  us  to  hold  that  the  Legislature 
has  made  the  practice,  pleadings,  forms,  and  procedure  of  the  Mu- 
nicipal Court  conform  to  that  of  the  Supreme  Court,  and  has  con- 
ferred upon  the  Municipal  Court  all  the  powers  which  must  reasonably 
be  implied  by  that  enactment,  but  it  has  confonned  the  practice,  plead- 
ings, forms,  and  procedure  to  that  of  the  Supreme  Court  only  within 
the  limits  of  the  powers  specifically  granted  to  it,  and  has  not  by  im- 
plication granted  it  any  powers,  granted  to  courts  of  record  by  gen- 
eral statute,  which  are  not  reasonably  necessary  in  the  exercise  of  its 
statutory  powers. 

I  have  not  arrived  at  this  result  without  considerable  doubt.  I  am 
aware  that  the  Appellate  Term,  Second  Department,  has  held  otherwise 
upon  this  question  in  the  case  of  Scheidlinger,  as  Adm'r,  v.  Silber, 
158  N.  Y.  Supp.  27,  and  I  would  be  constrained  to  follow  that  de- 
cision, for  the  sake  of  unanimity  in  the  courts,  but  for  the  fact  that, 
if  we  do  so,  the  appeal  in  the  present  case  must  be  dismissed,  and  I 
have  some  doubt  whether  there  could  be  a  review  by  the  Appellate 
Division  of  an  order  dismissing  an  appeal. 

It  follows  that  the  order  should  be  reversed,  and  the  motion  to  va- 
cate granted,  with  leave  to  the  plaintiff  to  appeal  to  the  Appiellate  Divi- 
sion.   All  concur. 


(93  Misc.  Rep.  321) 

PESOHMANNS  v.  NATIONAL  SURE3TT  OO. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1916.) 

Pbincipal  and  Surety  ^=s>76 — ^Action  on  Bond — Defense — Appeal  Pending. 
In  an  action  on  a  surety  company's  undertaking  conditioned  "that  if 
any  judgment  is  rendered  herein  against  the  defendant,  and  an  execu- 
tion issued  therein  is  returned  wholly  or  partly  unsatisfied,  it  will  pay  the 
amount  of  said  Judgment  or  the  portion  thereof  remaining  unsatisfied,  not 
exceeding  the  sum  of  $6,000,"  it  was  no  defense  that  an  appeal  had  been 
taken  and  perfected  from  the  judgment  mentioned  in  the  undertaking. 

{Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  §  122 ; 
Deo.  Dig.  <8=>76.] 

Action  by  August  Peschmanns  against  the  National  Surety  Com- 
pany.    On  motion  for  judgment  on  the  pleadings*    Motion  granted. 
Order  affirmed,  158  N.  Y.  Supp.  1127. 
Robert  L.  Turk,  of  New  York  City,  for  plaintiff. 
Hayes  &  Kerngood,  of  New  York  City,  for  defendant 

FORD,  J.  This  is  a  motion  for  judgment  on  the  pleadings.  The 
defendant  surety  company  gave  an  undertaking  in  another  action  con- 
ditioned : 

"That  if  any  judgment  is  rendered  herein  against  the  defendant,  and  an 
execution  issued  therein  is  returned  wholly  or  partly  unsatisfied,  it  will  pay 
the  amount  of  said  judgment  or  the  portion  thereof  remaining  unsatisfied,  not 
exceeding  the  sum  of  six  thousand  ($6,000.00)  dollars." 

The  surety  company  admits  the  performance  of  all  the  conditions 
precedent  of  its  liability — ^its  denials  are  palpably  frivolous — except 
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that  it  alleges  as  an  affirmative  defense  that  an  appeal  has  been  taken 
and  perfected  from  the  judgment  which  it  is  now  called  upon  to  pay. 
It  seems  to  me  that  we  need  not  pass  from  the  express  language  of  the 
undertaking,  giving  to  it  its  plain  ordinary  meaning,  in  order  to  deter- 
mine that  the  affirmative  defense  is  insufficient  in  law.  The  court 
should  not  read  into  it  any  provision  that  is  not  expressed.  On  the 
contrary,  the  language  should  be  strictly  construed,  in  case  of  doubt  or 
ambiguity  against  the  company.  It  is  a  matter  of  common  knowledge 
that  the  business  of  furnishing  surety  bonds  and  undertakings  has 
grown  to  vast  proportions  and  that  they  are  in  use  by  lawyers  and 
litigants  every  day  in  the  courts.  It  is  a  business  transacted  under  the 
insurance  law  of  the  state  and  the  bonds  and  undertakings  dealt  in 
are  essentially  a  species  of  policies  of  insurance.  The  public  interest 
requires  that  such  construction  be  placed  upon  them  as  will  protect  the 
public  which  purchases  them  by  the  thousands  and  that  means  that 
the  companies  which  issue  them  should  be  held  to  the  plain,  ordinary^ 
everyday  meaning  of  their  language. 

The  surety  company  seems  to  rely  mainly  upon  Cook  v.  National 
Surety  Co.,  169  App.  Div.  656,  155  N.  Y.  Supp.  493,  but  in  that  case 
the  language  of  the  undertaking  was  different  in  that  it  provided  for 
payment  only  aftef  a  final  decision.  Similar  language  was  in  the 
undertaking  considered  in  the  case  of  Williams  v.  Montgomery,  148  N. 
Y.  519,  43  N.  E.  57,  which  was  cited  by  Mr.  Justice  Ingraham  as 
authority  for  the  decision  in  Brown  v.  Utopia  Land  Co.,  118  App. 
Div.  190,  103  N.  Y.  Supp.  53.  The  opening  paragraph  of  the  per 
curiam  opinion  in  Musgrave  v.  Sherwood,  76  N.  Y.  194,  cited  in  the 
Cook  Case,  states  that  the  undertakings  construed  by  that  decision  both 
provided  that  liability  would  accrue  only  in  case  "the  court  should 
finally  decide  that  the  plaintiff  was  not  entitled"  to  the  injunction. 
Those  decisions  merely  give  to  the  language  of  the  obligations  involved 
their  plain,  ordinary  meaning.  But  in  the  undertaking  here  there  is 
a  clear  promise  to  pay  the  judgment  obtained,  and  the  surety  com- 
pany should  be  held  to  it.    The  motion  will  therefore  be  granted. 

ilotion  granted 


PEOPLE  v.  WEEKa 
(Supreme  Court,  Appellate  Division,  Second  Department    March  81,  1916.) 
1.  NinsANCE  ^ss>69 — GxHLT — Statute — ^''Pbincipal." 

Under  Penal  Law  (Consol.  Laws,  c.  40)  f  27,  providing  that  one  com- 
mitting or  participating  in  a  misdemeanor  is  a  principal,  the  confidential 
man  and  general  superintendent  of  the  owner  of  a  milk  and  cream  busi- 
ness, who  could  discharge  the  men  if  anything  went  wrong,  and  was  em- 
ployed to  help  the  owner  to  keep  things  right,  was  guilty,  as  a  "principal," 
of  the  misdemeanor  of  maintaining  a  nuisance,  denounced  by  section 
1532,  where  the  employes  of  the  business  made  noises  night  and  day 
by  cracking  ice  and  using  profane  and  indecent  language. 
[Ed.  Note. — ^For  other  cases,  see  Nuisance,  Cent  Dig.  |  161 ;   Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Principal.] 
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2.  NuisANCi:  ^s>92 — Guilt — SumciENCT  of  Evidence. 

In  a  prosecution  of  the  superintendent  of  a  milk  business  for  main- 
taining a  nuisance,  evidence  that  defendant  was  in  charge  thereof  held 
sufficient  to  sustain  the  verdict  of  guilty. 

[Ed.  Note. — For  other  cases,  see  Nuisance,  Cent.  EMlg.  |  212 ;   Dec.  Dig. 

3.  Nuisance  ^s>91(2) — Information — Sufficiency. 

An  information,  charging  the  crime  of  maintaining  a  nuisance,  was 
sufficient  to  support  conviction  of  committing  such  nuisance. 
[Ed,  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  §  211 ;   Dec.  Dig. 

<&=>91(2).] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

William  B.  Weeks  was  convicted  of  violating  Penal  Law,  §  1530, 
and  he  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS, 
and  RICH,  JJ. 

Thomas  C.  Whitlock,  of  Brooklyn,  for  appellant. 
Ralph  E.  Hemstreet,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

JENKS,  P.  J.  [1]  The  defendant  concedes  that  the  proof  sufficed 
to  establish  the  crime,  but  contends  that  he  could  not  be  the  convict, 
in  that  he  was  but  a  salaried  employe  of  the  individual  owner  of  the 
milk  and  cream  business  of  which  the  conduct  constituted  the  public 
nuisance.  The  crime  is  a  misdemeanor  (section  1532,  Penal  Law). 
If  the  defendant  committed  or  participated  in  the  crime,  he  could  be 
held  as  a  principal  (section  27,  Penal  Law;  see,  too,  Lowen stein  v. 
People,  54  Barb.  299;  People  v.  Trainor,  57  App.  Div.  422,  68  N.  Y. 
Supp.  263,  wherein  Lowenstein's  Case,  supra,  is  cited).  Mr.  Wharton 
in  his  Criminal  Law,  vol.  2  (11th  Ed.)  by  Kerr,  says,  citing  authorities: 

"That  all  parties  concerned,  whether  agents  or  organizers,  are  principals 
follows  from  the  familiar  doctrine  that  in  misdemeanors  all  are  principals. 
To  nuisance  this  doctrine  has  been  frequently  applied  in  cases  where  an  agent 
sets  up  as  a  defense  that  he  acted  only  for  another,  who  is  the  real  principal 
and  manager  of  the  enterprise,  controlling  it,  and  enjoying  its  profits.  But 
the  agent  is  nevertheless  held  responsible  if  he  have,  in  any  sense,  a  control 
over  the  place  or  thing  from  which  the  nuisance  arises."    Section  1688. 

[2]  The  offending  charged  is  that  the  defendant,  as  superintendent 
of  the  said  business  at  No.  439  Eleventh  street,  caused,  permitted,  and 
allowed  the  employes  in  his  charge  and  control  to  make  great  noises 
by  night  and  day,  by  loading  trucks,  in  cracking  and  breaking  ice, 
and  permitted  and  allowed  them  to  use  profane  and  indecent  language. 
The  owner  of  the  business  testifies  that  he  employed  the  defendant  as 
"a  kind  of  confidential  man,  and  in  a  way  a  sort  of  general  superintend- 
ent" at  all  of  his  stations,  including  the  one  in  question.  He  testified 
that  the  defendant  could  discharge  the  men  if  anything  went  wrong, 
and  that  he  was  employed  to  help  the  witness  to  "keep  things  right." 
And  there  was  proof  that  the  defendant  entertained  the  complaints  ' 
of  residents  near  this  station,  and  undertook  to  abate  the  alleged  an- 
noyances.   We  think  this  proof  sufficed  to  hold  the  defendant. 
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The  three  cases  cited  by  the  learned  counsel  for  the  appellant  can 
be  discriminated.  In  People  v.  Taylor,  192  N.  Y.  398,  85  N.  E.  759, 
the  court  determined  that  the  employe  of  a  corporation  superior  in 
authority  to  another  employe  was  not  individually  liable  for  an  em- 
ployment of  a  child  under  16  years  old,  when  such  employment  was 
given  by  the  subordinate  without  the  knowledge  and  consent  of  the 
superior  employe  and  in  violation  of  his  orders.  And  the  reason 
given  for  the  immimity  was  that  the  defendant  did  not  commit  or  par- 
ticipate in  the  act  of  employing  the  child.  In  People  v.  Livingston, 
27  Hun,  105,  the  defendant's  wife  was  the  owner  of  the  land  upon 
which  the  defendant  as  her  agent  had  erected  the  obstructions.  The 
defendant  was  indicted,  not  onlv  for  the  erection,  but  for  the  con- 
tinuance, of  the  nuisance.    Learned,  P.  J.,  for  the  court,  after  saying : 

"Possibly  (alfhough  I  express  no  opinion  on  this)  the  jury  In  this  case 
might  have  rendered  a  verdict  of  guilty  of  erecting,  but  not  of  continuing** 

— reversed  the  judgment  because  the  proof  did  not  establish  defend- 
ant's continuance  of  the  nuisance.  That  such  was  the  scope  of  the 
decision  is  indicated  in  People  v.  Crounse,  51  Hun,  at  page  494,  4  N. 
Y.  Supp.  at  page  269,  in  which  case  Learned,  P.  J.,  sat  and  concurred 
in  the  opinion  wherein  it  is  said : 

"Under  such  circumstances  it  has  been  decided  by  this  court  that  the  hus- 
band, while  acting  as  the  agent  of  the  wife,  cannot  be  made  liable  and  punish- 
ed for  continuing  a  nuisance  upon  such  lands.  People  v.  Livingston,  27  Hun, 
105." 

The  third  case  is  that  of  People  v.  Crounse,  supra,  which  involves 
the  distinction  made  in  Livingston's  Case,  supra. 

[3]  It  is  true  that  the  information  charges  the  crime  of  maintain- 
ing a  nuisance,  but  we  think  that  the  crime  charged,  and  for  which 
the  defendant  was  tried,  was  not  for  maintenance  as  distinct  and 
separate  from  commission.  The  caption  of  section  1532  of  the  Penal 
Code,  which  relates  in  express  terms  to  the  commission  or  mainte- 
nance of  a  nuisance,  is  "Maintaining  nuisance,"  and  "a  certain  de- 
gree of  permanence  *  *  *  is  usually  a  part  of  the  conception  of 
a  nuisance.*'  Holmes,  J.,  for  the  court  in  Com.  v.  Patterson,  138 
Mass.  498-500. 

The  judgment  is  affirmed. 

THOMAS,  MILLS,  and  RICH,  JJ.,  concur.    CARR,  J.,  not  voting. 


WITT  v.  GILMOUR  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department     March  31,  1916.) 

L  Contracts  ^=>280(3) — Building  Contracts — Substantial  Performance. 

Substantial  performance  of  a  building  contract  does  not  depend,  Uke 

tbe  descriptive  term  "more  or  less,"  on  a  percentage,  and  the  fact  that  the 

shortcomings  were  less  than  10  per  cent,  of  the  contract  price  does  not 

establish  substantial  performance. 

[£d.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  fi  1252,  1256, 
1257;  Dec.  Dig.  «»280(3).] 

^s»For  other  cases  see  fame  topic  A  KBY-NUMBER  In  aU  Key-Numbered  Diseets  *  Indexes 
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2.  Mechanics*  I/IEns  ^=»93 — Bight  to  Lien — Pebfobmancb  iof  Contract. 

An  architect,  who  was  also  the  general  contractor,  held  not  to  have  snh- 
stantially  completed  the  house  in  conformity  with  the  contract,  and 
therefore  not  entitled  to  a  lien  for  the  balance  of  the  contract  price. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  i  124; 
Dec.  Dig.  <&=5>03.] 

3.  Mechanics'  Liens  <9=s>93 — Right  to  Lien — ^Pebfokmance  op  Contract— 

Waives  of  Objections. 

Payments  by  the  owner  to  the  contractor,  the  first  of  which  was  made 
before  the  most  defective  work  was  begun,  and  the  second  after  the  owner 
had  been  away  and  had  visited  the  house  only  once  since  her  return,  at 
which  time  the  contractor  stated  that  the  contract  did  not  make  any  pay- 
ments final  until  all  were  made,  and  that  he  would  correct  anything 
wrong,  are  not  an  acceptance  of  defective  work  or  a  waiver  of  objections 
which  win  entitle  the  contractor  to  a  lien  therefor. 

[Ed.  Note. — For  other  cases,  see  Mechanics*  Liens,  Cent  Dig.  §  124; 
Dec.  Dig.  <S=»93.] 

4.  Mechanics*  Liens  <&=»99(1) — Subcontbactor's  Lien — ^Provision  of  Con- 

tract. 

Where  the  architect  contracted  to  build  a  house  at  a  fixed  figure,  with 
a  provision  that  If  it  cost  less  than  that  amount,  with  10  per  cent  com- 
mission added,  the  owner  was  to  have  the  difference,  and  that  the  owner 
was  to  have  copies  of  all  subcontracts  let  and  upon  completion  an 
itemized  statement  of  the  cost  of  the  work,  the  owner  was  charged  with 
notice  of  the  subcontracts  so  as  to  entitle  the  subcontractors  to  their  liens. 

[Ed.  Note. — For  other  cases,  see  Mechanics*  liens,  Cent  Dig.  §  131; 
Dec.  Dig.  <©=»99(1).] 

6.  Appeal  and  Eruob  ^=s>1^(1) — Questions  Presented — Questions  Raised 
First  on  Appeal. 

In  a  mechanic's  lien  suit  against  the  owner  and  several  subcontractors 
who  answered  claiming  liens,  failure  to  serve  the  subcontractors*  answers 
on  tho  owner  cannot  be  first  urged  on  appeal,  as  an  objection  to  the 
right  of  the  subcontractors  to  their  liens,  where  they  were  proved  at 
the  trial  without  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1241- 
1243,  1246 ;    Dec  Dig.  <3=»ld4(l).l 

Appeal  from  Special  Term,  Westchester  County. 

Mechanics*  Hen  suit  by  Ferdinand  Witt  against  Gertrude  Gilmour 
and  others.  From  a  judgment  in  favor  of  the  plaintiff  and  certain 
defendants,  defendant  Gilmour  appeals.  Judgment  reduced  as  to 
plaintiff,  and  affirmed  as  to  the  lienor  defendants. 

Appeal  by  the  defendant  Gertrude  Gilmour  from  a  judgment  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  21st  day  of  August 
1914,  on  a  decision  at  Special  Term  of  the  Supreme  Court  for  Westchester 
county  in  a  mechanic's  lien  suit,  in  favor  of  plaintiff  and  certain  defendants, 
for  $3,272.19. 

The  plaintiff,  an  architect,  furnished  designs  for  a  country  house  and  garage 
at  Rlverview  Manor,  Dobbs  Ferry,  on  the  Hudson.  Eventually  he  undertook,  as 
contractor,  to  build  the  same  for  $8,000,  less  $600,  allowed  defendant  for 
plumbing  fixtures,  which,  however,  plaintiff  was  to  install.  There  was  an  al- 
ternative agreement  on  the  basis  of  cost  by  the  subcontractors  with  10  per 
cent,  architect's  commissions,  if  such  result  should  be  under  $8,000. 

Plaintiff  sublet  the  work  to  variousr  contractors.  As  architect,  he  signed 
two  certificates  of  performance,  upon  which  he  was  paid  $4,000.  Mrs.  Gil- 
mour claimed  defects  and  omissions.  Plaintiff,  as  architect,  issued  to  him- 
self a  final  certificate,  and  then  brought  a  mechanic's  lien  suit  for  $5,123.15, 

^zpFor  other  cases  see  same  topic  &  KBT*NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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alleging  due  performance.  The  first  trial  started  on  June  19  and  20,  1913. 
Defects  and  deficiencies  appeared,  especially  in  the  chimney,  foundations,  and 
other  matters  of  structure.  Both  sides,  however,  rested.  Plaintiff  later 
appUed  to  amend  so  as  to  aver  substantial  performance.  This  leave  was 
granted  by  order  of  February  15,  1914.  The  trial  was  resumed  April  25,  1914. 
At  the  close  of  that  day's  hearing,  counsel  agreed  to  go  on  in  the  absence  of 
the  Judge,  taking  testimony  with  the  stenographer,  objections  to  be  passed 
upon  when  the  court  should  read  the  minutes.  In  this  way  the  concluding 
testimony  went' in,  being  about  192  printed  pages,  which  was  afterwards  sul>- 
mltted.  In  the  decision  made,  the  court  held  plaintiff  for  defects  in  footings, 
omissions  of  piers  in  cellar,  defects  in  chimney,  absence  of  dean-out  doors  in 
flue  bottom,  replacing  window  glass,  completing  the  plumbing  and  heating,  re- 
pairing porch  ceiling,  omission  of  book  shelves  and  partition  in  the  garage, 
for  all  which  he  allowed  $793.  He  found  plaintiff  entitled  to  $140  for  extra 
work.  On  this  basis  he  decreed  $2,747,  with  Interest  and  costs,  against  the 
owner.  Mrs.  GlUnour  appealed,  claiming  other  defects  and  denying  perform- 
anca 

Henry  B.  Johnson,  of  New  York  City,  for  appellant. 

Arthur  Rowland,  of  Yonkers,  for  respondent  Witt. 

Ralph  Earl  Prime,  Jr.,  of  Yonkers,  for  respondent  BrockhursL 

Argued  before  THOMAS,  CARR,  STAPLETON,  RICH,  and 
PUTNAM,  JJ. 

PER  CURIAM.  [1]  It  IS  suggested  that  substantial  performance 
might  be  found  if  the  value  and  expense  of  the  contractor's  shortcom- 
ings were  less  than  10  per  cent,  of  the  entire  contract.  Here  the  con- 
tract was  $8,000  gross  and  $7,400  net.  Counsel  on  one  side  point  to 
the  allowance  of  $793  as  less  than  10  per  cent,  of  the  gross  contract, 
and,  on  the  other  side,  that  it  exceeds  10  per  cent,  of  the  $7,400  to  be 
paid  to  plaintiff . 

The  complaint  of  a  building  contractor  whose  omissions  amounted 
to  20  per  cent,  of  the  contract  price  was  dismissed  (D'Amato  v.  Gen- 
tile, 54  App.  Div.  625,  66  N.  Y.  Supp.  833;  Id.,  173  N.  Y.  596,  65  N. 
E.  1116),  and  this  court  has  declared  that  such  omissions  to  the  extent 
of  one-tenth  oi  the  contract  unquestionably  would  not  be  substantial 
performance  (Anderson  y.  Petereit,  86  Hun,  600,  33  N.  Y.  Supp.  741). 
Performance  of  a  building  contract,  however,  does  not  depend,  like 
the  descriptive  term  "more  or  less,"  on  a  percentage.  By  the  amended 
complaint  Mr.  Witt  avers  that  he  has  fully,  substantially,  fulfilled  and 
performed  all  of  the  terms,  covenants,  and  conditions  of  said  contract 
on  his  part  to  be  performed — except  as  caused  by  the  owner's  default — 
and  that  any  variation  from  the  plans  and  specifications  defendant  has 
waived  and  assented  to;  that  the  building,  as  completed,  was  in  all 
respects  a  good  and  workmanlike  job.  This  is  the  performance  which 
plaintiff  undertook  to  show. 

[2]  The  construction  of  the  chimney  by  plaintiff's  subcontractor 
clearly  violated  the  specifications.  Below  the  first  floor  there  was  not 
the  required  bonding  courses.  There  was  but  a  single  course  of  brick 
above  the  first  floor;  the  space  behind  was  irregularly  laid  without 
bond ;  the  interspaces  between  this  course  and  the  flue  lining  filled  with 
rough  brickbats  and  mortar.  Being  but  one  course  of  brick,  there  was 
no  bonding  course.  This  loose  construction  was  also  on  the  third 
floor.    Even  this  scanty  brickwork  stopped  under  the  roof,  so  that  at 


Digitized  by 


Google 


44  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

that  opening  and  above  there  was  only  flue  linings  with  stucco  laid  on. 
Into  the  lower  chimney  wall  two  headers  or  girders  were  let  in  a 
considerable  distance.  There  was  evidence  that  these  or  other  timbers 
penetrated  to  a  dangerous  proximity  of  3  inches  from  the  laundry  flue. 
Such  mason  work  was  against  the  specifications,  and  was  manifestly 
hazardous. 

Although  there  was  "framing  out"  about  the  chimney,  the  under 
rough  flooring  on  the  first  floor  was  suffered  to  run  about  an  inch  into 
this  chimney  wall.  The  flue  linings,  which  became  so  important  in 
view  of  the  slack  masonry  about  them,  were  set  irregularly,  so  as  to 
leave  cracks  between  the  sections,  through  which  sparks  might  escape. 
Such  defects  (as  proved  by  cuttings  made  in  the  course  of  the  trial) 
should  demand  that  a  chimney  so  built  be  taken  down  and  be  relaid 
in  a  safe  manner,  as  the  specifications  provided. 

The  foundations  were  bad.  The  footing  courses  which  were  speci- 
fied to  be  of  brickwork,  under  the  chimneys,  brick  walls  and  piers  for 
cellar  girders,  were  not  so  laid.  Instead,  they  were  of  concrete,  im- 
properly laid  without  boxes,  containing  rubbish,  brickbats,  and  cement 
so  poor  that  it  crumbled  in  the  hand. 

In  order  to  support  the  interior  frame,  first  floor  beams  and  parti- 
tions, two  Georgia  pine  girders  ran  the  whole  length  of  the  cellar. 
They  were  to  rest  on  brick  piers  rising  from  footing  courses,  the 
piers  to  start  15  inches  above  the  top  of  the  cellar  floor.  There  were 
no  such  piers.  The  northerly  ends  were  set  into  this  badly  laid  chim- 
ney wall.  The  south  exterior  ends  were  laid  on  a  12-inch  hollow  tile 
wall  and  there  blocked  up  by  brickbats  and  pieces  of  shingle.  In  ex- 
cuse, it  was  claimed  that  this  hollow  tile  had  been  stiffened  by  a  rein- 
forcement of  one-half -inch  vertical  steel  rods,  and  then  filled  in  with 
concrete.  However,  before  the  next  court  hearing,  this  tile  wall  was 
cut  into  and  laid  open,  but  no  reinforcing  rods  or  concrete  were  found. 

The  learned  court  at  Special  Term  held  that  plaintiff  must  be  re- 
quired to  make  good  these  foundation  footings,  and  also  the  lack  of 
piers,  as  well  as  for  rebuilding  the  chimney  in  part.  He  found  that 
the  plumbing  and  heating  work  was  not  completed ;  that  the  iron  pipe 
and  the  window  glass  was  of  an  inferior  quality,  and  other  omissions 
for  which  he  estimated  the  owner's  damages.  The  evidence,  how- 
ever, shows  other  substantial  breaches  in  the  details  of  construction. 
Extra  heavy  water  supply  pipes  and  substantial  stringers  for  cellar 
stairs  were  specified,  but  not  furnished.  Instead  of  conforming  to  the 
specifications  for  cement  gravel  and  sand  to  deafen  the  bathroom 
floors,  the  mason  used  there  a  mixture  of  cinders,  tending  to  destroy 
the  water  pipes  by  corrosion.  The  plumbing  subcontractor  put  in 
one-half-inch  water  risers,  and  not  the  specified  three-quarter-inch, 
thus  reducing  the  proper  water  supply.  Instead  of  best  metal  lathing 
under  bathroom  tiles,  the  mason  laid  inferior  quality  lath,  which  he 
had  taken  for  debt  from  another  contractor.  Instead  of  4-inch  leaders, 
as  specified,  plaintiff's  contractor  supplied  but  3-inch  pipes.  The 
parquet  floor  was  not  only  three-eighths-inch  thick  instead  of  one- 
,  half -inch  as  specified,  but,  being  laid  over  irregular  flooring,  was  un- 
even and  wavy.     Other  details  were  found  by  the  court  at  Special 
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Term  which  need  not  be  repeated.  They  are  far  from  showing  sub- 
stantial performance  and  a  good  and  workmanlike  building. 

[3]  Raintiff's  averment  of  waiver  and  acceptance,  to  be  inferred 
from  the  installment  payments  made  upon  his  certificates,  cannot  be 
sustained.  The  payment  of  $2,000  on  June  14,  1912,  on  plaintiff's 
first  certificate  was  before  work  on  the  chimney  had  begun.  Complaint 
of  the  footings  had  already  been  made.  The  Gilmours  were  absent 
during  much  of  the  following  intervals,  and  after  their  return  had 
visited  the  house  but  once  before  making  the  second  payment  on 
August  21st.  Plaintiff  then  said  that  the  contract  did  not  make  any 
payments  final  until  all  were  made ;  and,  if  there  was  any  mistake  or 
an)rthing  wrong,  he  would  correct  it. 

Repeated  examination  of  the  testimony  for  defendant — ^much  of 
which  stands  uncontradicted — shows  deviation  from  the  specifications 
that  are  grave  and  vital,  not  only  in  details,  but  in  essentials.  They 
are  so  many  and  substantial,  running  through  the  structural  work,  that 
the  cumulative  effect  of  such  departures  from  the  specifications  for- 
bids a  finding  of  substantial  performance.  While  it  was  the  subcon- 
tractors who  willfully  skimped  the  work  and  imposed  inferior  mate- 
rials, their  faults  cannot  relieve  plaintiff,  since  he  undertook  the  job 
as  a  building  contractor,  and  also  assumed  the  professional  supervi- 
sion of  an  architect.  The  breaches  cannot  be  treated  as  slight  or 
inconsiderable,  or  dismissed  as  merely  technical.  They  not  only  go  to 
the  stability  of  the  structure,  but  expose  dangerously  the  building,  and 
those  in  it,  to  the  hazards  of  fire.  The  owner  has  contracted  for  a 
construction  to  guard  against  these  perils  and  defects.  She  also  con- 
tracted for  certain  materials  built  and  installed  in  a  safe  and  workman- 
like manner  by  specifications  accurately  drawn  up  by  plaintiff.  She 
is  not  bound  to  pay,  unless  the  conditions  are  performed  or  waived  or 
excused  on  just  grounds.  The  testimony  showed  that  the  fiUing-in 
joists  were  spaced  18  inches  and  21  inches  from  centers,  instead  of 
16  inches  as  specified,  which  was  also  the  spacing  required  for  the 
rafters,  yet  the  rafters  were  actually  set  20,  23,  and  even  24  inches 
apart.  Where  nailing  joists  were  to  be  12  inches  apart  from  center 
to  center,  but  were  actually  spaced  16  inches  apart,  Comstock,  J.,  said : 

"If  the  owner,  having  regard  to  strength  and  durability,  has  contracted  for 
walls  of  specified  materials  to  be  laid  In  a  particular  manner,  or  for  a  given 
number  of  joists  and  beams,  the  builder  has  no  right  to  substitute  his  own 
Judgment  or  that  of  others.  Having  departed  from  the  agreement,  If  per- 
formance has  not  been  waived  by  the  other  party,  the  law  will  not  allow  him 
to  allege  that  he  has  made  as  good  a  building  as  the  one  he  engaged  to  erect 
He  can  demand  payment  only  upon  and  according  to  the  terms  of  his  con- 
tract, and  if  the  conditions  on  which  payment  is  due  have  not  been  per- 
formed, then  the  right  to  demand  it  does  not  exist"  Smith  v.  Brady,  17  N. 
T.  173,  186  (72  Am.  Dec.  442). 

See  Carpenter  v.  Ellsworth,  151  App.  Div.  532,  136  N.  Y.  Supp. 
108;  Schultze  v.  Goodstein,  180  N.  Y.  248,  73  N.  E.  21 ;  Easthampton 
Lumber  &  Coal  Co.  v.  Worthington,  186  N.  Y.  407,  79  N.  E.  323; 
Fuchs  V.  Saladino,  133  App.  Div.  710,  118  N.  Y.  Supp.  172. 

The  structure  as  erected  is  substantially  different  from,  and  in- 
ferior to,  the  residence  which  plaintiff  contracted  to  build.    It  follows 
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that  the  findings  of  fact  numbered  fourth,  fifth,  sixth,  seventh  and 
tenth  should  be  reversed,  and  corrected  findings  made  in  accordance 
with  this  opinion. 

[4]  The  alternative  provision  in  case  the  buildings  cost  less  than 
$8,000,  in  such  case  fixed  the  owner's  liability  on  the  basis  of  cost  and 
10  per  cent.  As  the  work  should  go  on,  and  subcontracts  let,  plaintiff 
was  to  give  Mrs.  Gilmour  copies  of  all  subcontracts,  and,  upon  comple- 
tion, submit  an  itemized  statement  of  the  cost  of  the  work.  If,  includ- 
ing plaintiff's  commission,  that  entire  cost  should  be  less  than  $8,000, 
Mrs.  Gilmour  was  to  have  this  difference.  Such  a  provision,  even  if 
copies  of  the  subcontracts  were  not  promptly  furnished  her,  tended  to 
charge  her  with  notice  of  same,  and  justified  the  findings  that  these 
liens  by  subcontractors  were  for  work  and  materials  furnished  with 
appellant's  knowledge  and  consent. 

[5]  Appellant,  however  contends  that  no  judgment  should  be  given 
against  her  property,  because  these  lienors  never  served  their  answers 
on  appellant  as  a  codef endant.  However,  as  the  liens  were  proved  with- 
out objection,  we  think  this  point  now  unavailable.  Mr.  Witt's  recov- 
ery should  be  reduced  to  $140,  the  value  and  amount  of  his  extra 
services,  as  found  by  the  court,  but  without  costs. 

The  judgment  as  to  Ferdinand  Witt  should  therefore  be  reduced  to 
the  sum  of  $140,  with  interest  from  January  30,  1913,  and  affirmed 
in  favor  of  the  other  respective  lienors,  Lawrence  Bros.,  Incorporated, 
George  A.  Houle,  and  William  A.  Brockhurst,  without  costs. 


BREITUNG  et  al.  v.  CALHOUN. 
(Supreme  Court,  Special  Term,  New  York  County.     March  25,  1916.) 

1.  Mines  and  Minebals  €=>53 — Constbuction  op  Contract — Options — Fail- 

ure TO  ExERcisBi — Effect. 

An  option  to  purchase  mining  properties,  providing  that.  If  the  pur- 
chaser failed  to  notify  the  seller  on  a  certain  date  in  writing  of  his  inten- 
tion to  exercise  the  option,  the  sum  paid  should  be  assumed  by  the 
seller  giving  his  notes  therefor,  no  notice  of  intention  not  to  exercise  was 
required,  and  the  option  was  defeated  automatically  on  the  date  named, 
if  there  was  no  notice,  regardless  of  whether  it  was  treated  as  a  bare  op- 
tion or  a  grant  on  condition  subsequent. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  §§  147, 
148;   Dec.  Dig.  <©=»53.] 

2.  Mines  and  Minerals  ^=»53 — Option  Contracts — Construction — ^Liabili- 

ties. 

Where  a  holder  of  an  option,  being  unable  to  exercise  it,  assigned  It  to 
another,  and  he,  by  contract  with  plaintiffs,  arranged  for  them  to  make 
necessary  payments,  for  which  he  agreed  to  reimburse  them,  and  there- 
after, on  failure  to  exercise,  automatically  defeating  his  option,  the 
original  holder  agreed  to  reimburse  plaintiffs  for  past  and  future  ad- 
vances, the  relation  between  plaintiffs  and  the  assignee  was  immaterial  on 
the  issue  of  the  holder's  liability  on  notes  given  plaintiffs  in  pursuance  of 
the  last  agreement ;  the  assignee  having  been  under  no  obligation  to  con- 
tinue the  contract. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  §§  147, 
148 ;   Dec.  Dig.  <g=>53.] 

^ssFor  other  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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3.  Novation  ^=»5 — ^What  CoNsrrruTKs — Bxistenoe  of  Liability. 

Novation  cannot  be  shown  where  plain tiflfs  were  substituted  for  the  buy- 
er on  option  sale  of  mining  properties,  there  having  been  under  the  con- 
tract no  absolute  liability  on  the  buyer  to  proceed,  or  to  make  deferred 
payments. 

[Ed.  Note,— -For  other  cases,  see  Novation,  Cent.  Dig.  §  5;  Dec.  Dig. 
«=>5.] 

4.  Assignments  ^s»109 — Liabilities  of  Parties. 

An  assignment  of  an  option  to  purchase  mining  properties  given  mere- 
ly as  security  does  not  create  a  liability  against  the  assignee  or  his  suces- 
sors  to  perform  the  contract 

[Ed.  Note.— For  other  cases,  see  Assignments,  Cent.  Dig.  §  188;  Dec. 
Dig.  <S=»109.] 

Action  by  Edward  N.  Breitung  and  others  against  Patrick  Cal- 
houn. On  motion  to  sustain  plaintiffs'  demurrers  to  the  answer  and 
counterclaim,  and  for  judgment  on  the  pleadings.  Motion  granted, 
and  demurrer  sustained. 

Katz  &  Sommerich,  of  New  York  City,  for  plaintiffs. 
James  D.  Andrews,  of  New  York  City,  for  defendant. 

BIJUR,  J.  This  is  a  motion  by  plaintiffs  to  sustain  their  demurrer 
to  the  answer  and  counterclaim  and  for  judgment  upon  the  pleadings 
for  the  relief  demanded  in  the  complaint.  The  complaint  seeks  to  re- 
cover from  defendant  on  two  promissory  notes  made  by  him  to  the 
order  of  plaintiffs  of  approximately  $25,000  and  $30,000  each,  less  cer- 
tain credits  thereon.  The  defense  and  counterclaim  to  which  the  de- 
murrer has  been  interposed  arises  out  of  the  following  set  of  circum- 
stances set  forth  in  the  answer: 

In  July,  1912,  defendant  made  a  contract  with  two  mining  corpora- 
tions whereunder  he  was  accorded  an  option  during  the  succeeding 
year  to  purchase  the  mining  properties  on  certain  terms.     In  June,  - 

1913,  the  contracts  were  changed,  and  the  period  of  the  option  was 
extended  to  16  months,  namely,  to  October  1,  1913.  On  September 
12,  1913,  defendant,  pursuant  to  the  terms  of  the  option  contracts, 
notified  the  mining  companies  that  he  elected  to  exercise  his  option. 
On  April  28,  1914,  defendant  and  one  Gross  entered  into  a  contract 
whereunder  the  defendant  assigned  to  Gross  all  his  right,  title,  and 
interest  in  and  to  the  mining  properties  and  the  option  contracts,  in 
consideration  of  $25,000  paid  to  him  by  Gross  and  of  the  agreement  on 
the  part  of  Gross  to  pay  to  Calhoun  on  June  20,  1914 ;  the  sums  due 
under  the  option  contracts  to  the  mining  companies  on  July  1,  1914, 
amounting  apparently  to  $37,500.  Under  the  Calhoun-Gross  agree- 
ment. Gross  was  required  to  notify  Calhoun  on  or  before  August  1, 

1914,  whether  he  intended  to  go  forward  with  the  purchase  (namely, 
whether  Gross  intended  to  exercise  his  option),  in  which  event  the 
further  terms  of  payment  were  specified.  The  fifth  clause  of  the 
Calhoun-Gross  contract  recites: 

"If,  on  or  before  August  1,  1914,  tlie  said  Gross  does  not  notify  the  said 
Calhoun  in  writing  of  his  intention  to  complete  the  purchase  of  the  interest 
of  the  said  Calhoun  in  said  mining  property,  then  and  in  that  event  the  $25,000, 

^=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digesto  ft  Indezet 
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receipt  of  which  is  acknowledged  by  this  agreement,  the  sum  paid  on  install- 
ment under  attached  contract  due  July  1, 1914,  and  any  additional  sum  or  sums 
paid  by  Gross  on  said  option  purchase  contracts,  shall  be  assumed  by  Calhoun 
and  repaid  to  Gross  on  or  before  six  months  from  August  1,  1914,  and  Calhoun 
shall  give  his  note  or  notes  therefor.  As  additional  aec^irity  for  the  money 
paid  or  advancedi  as  the  case  may  be,  under  this  contract,  said  Calhoun  has, 
cotemporaneously  with  this  agreement,  executed  and  delivered  a  separate  as- 
signment" 

— it  being  understood  that  if  Gross  did  not  exercise  his  option  Calhoun 
shall  be  entitled,  upon  repaying  Gross  all  sums  advanced,  to  a  cancel- 
lation of  the  assignment.  On  the  same  day  Calhoun  assigned  all  his 
right,  title,  and  interest  in  the  mining  properties  to  Gross,  "subject 
to  the  conditions  and  provisions*'  of  the  foregoing  contract.  On  May 
1,  1914,  Gross,  by  agreement  with  plaintiffs,  gave  them  in  substance 
an  option  upon  his  option,  carrying  out  by  this  agreement  a  previous 
understanding  between  Gross  and  plaintiffs  contained  in  a  letter  of 
April  4th  from  plaintiffs  to  him.  In  this  contract  between  Gross  and 
plaintiffs  the  consideration  paid  down  by  plaintiffs  to  Gross  is  recited 
as  $25,000,  and  there  is  a  provision  for  plaintiffs'  withdrawal  on  30 
days'  notice,  and  their  right  to  repayment  from  Gross,  in  that  event,  of 
said  $25,000,  together  with  other  provisions  indicating  that  it  was 
anticipated  that  the  moneys  that  might  be  paid  by  Gross  to  Calhoun 
under  his  option,  if  he  exercised  it,  shall  really  be  advanced  by  plain- 
tiffs ;  also  provisions  for  the  securing  of  such  advances  by  agreeing  to 
give  plaintiffs  as  a  "beneficial  interest  or  participation  in  said  agree- 
ment" between  said  Calhoun  and  himself,  etc.  On  June  24th  the  con- 
tract was  made  between  plaintiffs  and  defendant  out  of  which  grew 
the  notes  sued  upon.  It  recites  the  various  agreements  above  re- 
ferred to ;  also  the  fact  that  the  report  of  plaintiffs'  engineer  does  not 
show  the  net  values  in  ore  alleged  to  have  been  represented,  and  that 
Gross  declines  to  make  any  further  payments  under  his  contract  with 
defendant;  that  defendant's  contracts  (evidently  with  the  mining 
companies)  require  installments  to  be  paid  on  July  1,  1914;  that  by 
reason  of  Gross'  default  in  making  such  payments  "of  about  $35,000" 
defendant  is  seriously  embarrassed,  and  provides  that,  in  consideration 
of  $35,000  by  plaintiffs  to  defendant  in  hand  paid,  the  defendant 
waives  said  default  and  acknowledges  tlie  payment  as  seasonably  made 
($35,000)  and  adds: 

"Whereas,  plaintiffs  propose  to  withdraw  from  further  participation  under 
said  contract  immediately  upon  signing  this  agreement  and  to  give  notice  of 
such  withdrawal  as  provided  therein;"  that  defendant  shall  make  the  two 
notes  in  suit  of  $25,000  and  $35,000 

— and  provides  that  defendant  shall  give  certain  security  therefor,  ex- 
pressly providing  also  for  the  security  stipulated  to  be  given  by  Cal- 
houn to  Gross  in  the  Calhoun-Gross  contracts.  On  June  25th,  the  next 
day,  plaintiffs  notified  Gross  of  their  payment  to  defendant  of  the 
$35,000,  "being  the  payment  required  to  be  made  June  20,  1914,"  and 
added  a  notice  of  their  withdrawal  from  further  participation  in  the 
option  contracts. 

Based  on  this  series  of  transactions,  defendant  claims  that  plaintiffs 
have  failed  to  make  any  further  payments  under  his  contract  with  the 
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mining  companies,  which  payments  he  further  claims  they  were  ob- 
ligated to  make  under  the  agreements  above  referred  to  on  the  follow- 
ing theory :  First,  that  at  the  time  of  the  Calhoun-Gross  contract  Cal- 
houn had  become  a  purchaser  of,  and  not  merely  the  holder  of  an 
option  on,  the  mining  property,  which  claim  I  think  may  well  be  con- 
ceded; second,  that  the  Calhoun-Gross  contract  is  more  than  an  op- 
tion, and  is  a  grant  from  Calhoun  of  his  interest  or  title  in  the  mining 
properties  subject  to  conditions  subsequent. 

[1]  I  cannot  see  that  it  makes  any  difference  how  that  agreement 
can  be  interpreted  in  this  respect,  for  under  its  provisions  it  is  perfectly 
clear  that  if,  on  or  before  August  1,  1914,  Gross  failed  to  notify  Cal- 
houn in  writing  of  his  intention  to  complete  the  purchase,  the  option 
accorded  to  Gross  or  the  grant  made  to  him  (whichever  it  be  termed) 
is  defeated  automatically,  and  Calhoun  becomes  bound  to  repay  the 
payments  or  advances  theretofore  made  by  Gross.  In  this  respect  this 
contract  differs  radically  from  those  ordinary  forms  which  provide 
merely  that  in  case  of  a  default  by  one  party  the  contract  shall  become 
null  and  void.  In  that  class  of  cases  it  has  uniformly  been  held  that 
the  meaning  of  the  provision  is  that  the  contract  shall  becwne  null 
and  void  only  at  the  option  of  the  nondefaulting  party.  See  Born  v. 
Schrenkeisen,  110  N.  Y.  55,  59,  17  N.  E.  339. 

[2]  It  is  further  claimed  that  Gross'  covenant  to  pay  the  vendors 
their  purchase  money  is  an  independent  one.  Just  what  the  defend- 
ant's counsel  seeks  to  imply  by  this  claim  I  am  at  a  loss  to  understand. 
The  agreement  between  Calhoun  and  Gross  seems  to  me  to  be  per- 
fectly clear  to  the  effect  that  Gross  binds  himself  to  make  the  pay- 
ment only  of  $25,000,  receipt  of  which  is  therein  acknowledged,  and 
of  the  first  installment  due  under  the  option  contracts,  namely,  the 
$37,500,  due  July  1,  1914,  and  in  consideration  of  this  absolute  agree- 
ment receives  an  option,  good  until  August  1,  1914,  to  purchase  the 
properties  on  the  conditions  and  further  payments  therein  expressly 
provided  for,  with  the  defeasance  clause  to  which  I  have  just  referred. 
Defendant  also  claims  that  Gross  was  the  agent  of  plaintiffs.  As  I 
cannot  find  that  Gross  was  obligated  to  make  any  of  the  further  pay- 
ments claimed  by  defendant,  I  do  not  see  that  it  makes  any  difference 
whether  his  relation  to  plaintiffs  was  that  of  principal  or  agent,  or  of 
joint  adventurer,  or  of  independent  contractor. 

[3]  Defendant's  final  contention,  as  I  understand  it,  is  that  by  the 
Calhoun-Breitung  contract  of  June  24,  1914,  plaintiffs  expressly  as- 
sumed the  payment  of  the  deferred  installments  of  the  purchase  money 
to  the  original  vendors,  and  that  there  was  a  novation  substituting 
plaintiffs  in  the  place  of  Gross  in  the  Gross-Calhoun  contracts.  As  I 
have  already  pointed  out  that  my  interpretation  of  the  Gross-Calhoun 
contract  is  that  Gross  did  not  assume  the  payment  of  these  "deferred" 
installments,  I  cannot  say  that  it  makes  any  difference  whether  Breit- 
ungs  were  substituted  for  Gross,  nor  how  they  could  assume  an  ob- 
ligation which  Gross  himself  had  not  taken. 

[4]  Connected  with  this  last  claim  of  defendant  is  one  that  plain- 
tiffs assumed  the  obligation  to  pay  these  deferred  installments  by 
virtue  of  the  "separate  assignment"  to  Gross.  This  seems  to  be  based 
158N.Y.S.--4 
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on  the  alleged  principle,  generally  stated,  that  the  covenant  to  pay  these 
deferred  installments  was  necessary  to  uphold  the  estate  conferred, 
and  that  the  assignment  was  made  "subject  to  the  conditions  and  pro- 
visions of  the  contract  assigned."  Among  other  cases  defendant's 
counsel  cites  in  support  of  this  proposition  Burnett  v.  Lynch,  5  B.  &  C. 
589.  I  may  point  out  at  the  outset  that  in  that  case  the  assignment  is 
spoken  of  expressly  as  "subject  to  the  performance  of  the  covenants." 
The  language  in  the  assignment  of  Calhoun  to  Gross  is,  "subject  to  the 
conditions  and  provisions  of  the"  Calhoun-Gross  contract.  To  my 
mind  it  is  very  plain  that  this  has  reference  to  provisions  in  that  con- 
tract which  provide  for  the  giving  of  this  assignment  and  its  purpose 
and  limitations.  Moreover,  as  I  have  repeatedly  mentioned,  there  is 
nothing  in  the  Calhoun-Gross  contract  which  imposes  any  obligation 
on  Gross  to  make  the  payment  of  the  deferred  installments  unless  he 
affirmatively  elects  to  proceed  with  the  transaction.  Furthermore, 
the  Calhoun-Gross  agreement  provides  in  the  fifth  paragraph,  which 
I  have  quoted  verbatim  above,  that  the  assignment  is  made  "as  addi- 
tional security"  to  Gross,  so  that  whatever  effect  might  by  any  pos- 
sibility be  attached  to  an  absolute  assignment  to  Gross  of  Calhoun's 
contracts  or  interests  in  respect  of  the  real  estate,  no  such  effect  can 
be  predicated  inter  partes  upon  an  assignment  made  merely  by  way 
of  security. 

In  addition  to  all  these  considerations,  the  final  contract  between 
plaintiffs  and  defendant  amounts  clearly  to  an  assent  by  defendant  to 
plaintiffs'  withdrawal  from  the  whole  transaction  in  consideration  of 
their  advancing  to  defendant  the  $35,000  which  he  needed  to  carry  out 
his  agreement  with  the  mining  companies.  It  is  true  that  there  are 
phrases  in  this  agreement  from  which  it  might  be  argued  with  some 
plausibility  that  the  parties  had  in  mind  some  obligation  continuing  or 
otherwise  of  plaintiffs  in  respect  of  these  option  agreements,  although 
I  am  quite  clear  that  these  phrases  are  mere  inexact  expressions  re- 
ferring to  plaintiffs*  undertaking  in  the  contract  itself  to  advance  the 
$35,000;  but  in  any  event,  and  taking  them  at  the  most  favorable  in- 
terpretation which  defendant  may  put  upon  such  vague  hints,  the 
express  provisions  of  the  contract  in  regard  to  the  plaintiffs'  with- 
drawal overcome  any  doubt  which  these  possibly  ambiguous  phrases 
might  raise.  In  my  opinion  the  plaintiffs  never  undertook  any  obliga- 
tion at  all  toward  defendant  in  respect  of  this  entire  transaction. 
Again,  if  they  did,  it  was  no  obligation  beyond  the  payment  of  the  in- 
stallment due  by  defendant  July  1,  1914,  to  the  vendors  of  the  mining 
property,  unless  either  they  or  Gross  expressly  elected  to  proceed  fur- 
ther with  the  purchase,  which  they  did  not  do.  And,  finally,  however 
that  may  be,  the  agreement  of  June  24,  1914,  between  plaintiffs  and 
defendant  not  only  set  at  rest  any  doubts  concerning  the  mutual  ob- 
ligations, but  amounts  to  a  final  and  complete  adjustment  of  their 
relation  on  the  terms  therein  expressed,  resulting  in  the  sole  obliga- 
tion of  defendant  to  plaintiffs  upon  which  the  present  suit  is  brought. 

Motion  granted.    Demurrer  sustained. 
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ANONYMOUS. 
(Supreme  Court,  Special  Term,  Kings  County.    March  80,  1916.) 

1.  Marriage  ^=5>58(2) — ^Annulment — Grounds — ^Physical  Incapacity — "In- 

CX7RABLE." 

Under  Code  Civ.  Proc.  {  1743,  authorizing  annulment  of  a  marriage  for 
ph^'sical  incapacity  of  one  of  the  parties  at  the  time  of  the  marriage,  but 
only  where  the  incapacity  continues  and  is  incurable,  if  a  slight  opera- 
tion will  remove  the  incapacity  without  endangering  life  and  health,  the 
fact  that  one  refuses  to  submit  to  such  an  operation  does  not  justify 
annulment ;  but  if  the  incapacity  can  be  cured  only  by  a  dangerous  opera- 
tion, it  is  "incurable"  within  the  law. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  f  116;  Dec.  Dig. 
49=»58(2). 

For  other  definitions,  see  Words  and  Phrases,  First  Series,  Incurable.} 

2.  Marriage  ^=»60(7) — ^Annuucekt— Bvidbncb. 

In  an  action  to  annul  a  marriage  on  the  ground  of  physical  incapacity 
of  the  wife,  evidence  held  insufficient  to  show  that  her  difficulty  has  not 
been  cured,  or  partially  cured,  and  that  the  husband  has  not  been  able  to 
consummate  the  nmrriage. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent.  Dig.  (  131 ;  Dec.  Dig. 
^•=>eO(7).] 

Action  to  annul  a  marriage.    Judgment  for  annulment  denied. 

C.  Walter  Randall,  of  New  York  City  (Alton  B.  Parker,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Phoenix  Ingraham,  of  New  York  City  (Clifton  P.  Williamson,  of 
New  York  City,  of  counsel),  for  defendant. 

CRANE,  J.  [1]  Due,  no  doubt,  to  the  fact  that  so  few  cases 
brought  to  annul  a  marriage  upon  the  ground  of  impotency  have  been 
contested,  the  law  upon  this  subject  in  this  state  seems  to  be  somewhat 
in  doubt.  What  few  authorities  there  are,  together  with  the  provi- 
sions of  the  Code  of  Civil  Procedure,  §  1743,  lead  to  the  conclusion 
that  the  law  is  as  follows : 

The  physical  incapacity  of  entering  into  the  marriage  state  must  ex- 
ist at  the  time  of  the  marriage  and  be  incurable.  That  if  a  slight  op- 
eration will  remove  the  incapacity  without  endangering  life  and  healthy 
the  fact  that  the  incapable  one  refuses  to  submit  to  such  an  operation 
does  not  justify  an  annulment;  whereas,  if  the  incapacity  can  be 
cured  only  by  a  dangerous  operation,  such  defect  is  incurable  within 
the  meaning  of  the  law. 

The  Revised  Statutes  of  1828  (2  R.  S.  144,  pt.  2,  c.  8,  art,  3,  tit.  1), 
headed,  "Divorces  on  Ground  of  the  Nullity  of  the  Marriage  Contract,'' 
provided  that  the  chancellor  may,  by  a  sentence  of  nullity,  declare 
void  the  marriage  contract  upon  the  ground,  among  others,  that  one 
of  the  parties  was  physically  incapable  of  entering  into  the  marriage 
state.  The  incapacity  must  have  existed  at  the  time  of  the  marriage, 
but  nothing  in  the  statute  was  said  as  to  curability. 

Under  this  provision  of  the  Revised  Statutes  was  decided  by  Chan- 
cellor Walworth,  the  case  of  Devanbagh  v.  Devanbagh,  6  Paige,  175. 

^s»For  otber  cases  see  same  topio  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes- 


Digitized  by 


Google 


:52  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

Referring  to  the  incapacity  which  existed  in  the  wife,  the  chancellor 
said : 

"But  from  the  testimony  In  this  case  I  think  there  is  good  reason  for 
believing  that  this  disability  is  capable  of  being  wholly  removed  by  a  slight 
surgical  operation,  and  without  the  least  possible  danger  to  the  defendant 
And  if  there  is  a  probability  of  capacity  the  court  cannot  annul  the  marriage. 
♦  ♦  ♦  "Kie  fact  that  the  defendant  has  no  wish  to  return  to  reside  with 
her  husband,  and  therefore  will  not  consent  to  the  slight  surgical  operation 
which  may  perhaps  be  necessary  to  remove  the  incapacity,  is  no  ground  for 
annulling  the  marriage,  any  more  than  if  she  refused  to  cohabit  with  him 
when  no  pretense  of  disability  existed.  That  is  a  matter  to  be  settled  with 
her  own  conscience  and  her  lawful  husband,  as  this  court  has  no  Jurisdiction  in 
any  case  to  enforce  the  performance  of  her  marriage  vows." 

The  law  as  thus  stated  by  the  chancellor  has  never  been  reversed  or 
criticized,  so  far  as  I  can  find,  by  any  subsequent  decision  in  this 
state.  On  the  contrary,  this  case  has  been  cited  continually  as  an  au- 
thority in  the  various  text-books  and  decisions.  Anonymous,  21  Misc. 
Rep.  765,  49  N.  Y.  Supp.  331,  reported  with  voluminous  notes  28 
Am.  Dec.  449;  Bascomb  v.  Bascomb,  25  N.  H.  267;  Anonymous,  89 
Ala.  291,  7  South.  100,  7  L.  R.  A.  425,  18  Am.  St.  Rep.  116,  cited  in 
.26  Cyc.  902;  34  Am.  Digest,  §  116.  Bishop  on  Marriage  and  Di- 
vorce (6th  Ed.)  at  page  287,  says  of  the  doctrine  that : 

"The  refusal  to  be  cured  by  a  slight  operation  is  not  ground  for  an  annul- 
ment cannot  be  carried  too  far,  **because  no  one  can  be  required  to  run  the 
hazard  of  life,  or  to  submit  to  means  of  cure  which  in  good  faith  he  fears, 
however  honestly  and  intelligently  prescribed.  Nor,  in  reason,  is  the  doctrine 
to  any  extent,  where  remedies  are  declined,  correct  beyond  question.'* 

All  the  authorities  cited  by  the  author  for  his  doubts  upon  this  point 

-are  English  cases,  and  no  doubt  the  Ecclesiastical  Law  is  broader 

than  that  stated  in  the  Devanbagh  Case.     Such  cases  are  L.  v.  L. 

(falsely  called  W.)  7  L.  R.  Prob.  Divn.  16;   G.  v.  G.,  2  L.  R.  Prob. 

6  Divorce,  287;  S.  v.  A.,  3  L.  R.  Prob.  &  Divorce,  72.  How  far  the 
triennial  test,  the  rule  of  the  canon  law,  may  have  affected  these  cases, 
we  cannot  say.  The  fact  is  that  in  all  of  them  the  wife  was  shown  to 
be  a  virgin  after  years  of  cohabitation.  The  triennial  test  of  the 
canon  law  was  not  adopted  in  this  country.    Anonymous,  89  Ala.  291, 

7  South.  100,  7  L.  R.  A.  425,  18  Am.  St.  Rep.  116;  Merrill  v.  Mer- 
rill, 126  Mass.  228;  Bascomb  v.  Bascomb,  25  N.  H.  267.  W.  v.  H. 
(falsely  called  W.)  2  Swab.  &  Tr.  240,  frequently  referred  to,  was 
based  upon  facts  which  showed  that  the  operation  would  greatly  en- 
danger the  life  of  the  wife.  H.  v.  P.  (falsely  called  H.)  3  L.  R.  Prob. 
&  Divorce,  126,  was  a  judgment  taken  by  default,  the  wife  making 
no  appearances  and  offering  no  denials.  In  the  following  cases  we 
find  it  distinctly  stated  that  the  incapacity  must  be  incurable;  D.  v. 
A.,  1  Robertson's  Rep.  279;  Brown  v.  Brown,  1  Haggard's  Ec.  Rep. 
524.  In  this  ^ase  it  was  stated  that  treatment  ten  months  after  mar- 
riage offered  some  relief  and  the  cure  was  in  progress  when  the 
attendant  ceased  to  treat  her.  A  surgeon  of  Cambridge  and  two  ex- 
perienced women  were  of  the  opinion  that  the  obstruction  had  been 
removed.     See,  also,  J.  G.  v.  H.  G.,  33  Md,  401,  3  Am.  Rep.  183; 

-Anonymous,  35  Ala.  226.    In  the  latter  case  annulment  was  refused 
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where  three  doctors  testified  that  the  impotency  was  incurable  and 
two  testified  that  it  had  been  cured.  See,  also,  Payne  v.  Payne,  46 
Minn.  467,  49  N.  W.  230,  24  Am.  St.  Rep.  240. 

Nothing  in  these  authorities  leads  to  the  point  where  we  can  say 
that  the  law  as  laid  down  by  Chancellor  Walworth  in  the  Devanbagh 
Case  for  this  state  in  1836  is  not  the  law  to-day.  The  Revised  Statutes 
above  referred  to,  and  in  accordance  with  which  tlie  decision  was 
made,  remained  the  same  up  to  1880.  In  that  year  section  1743  of 
the  Code  of  Civil  Procedure  was  enacted  in  the  same  words  as  it  is 
at  the  present  time.    It  reads  as  follows  : 

"An  action  may  also  be  maintained  to  procure  a  judgment  declaring/  a  mar- 
riage contract  void  and  annulling  the  marriage  for  either  of  the  following 
causes  existing  at  the  time  of  the  marriage:  *  *  *  (5)  That  one  of  the 
parties  was  physically  Incapable  of  entering  Into  the  marriage  state.  But  an 
action  can  be  maintained  under  this  subdivision  only  where  the  incapacity 
continues  and  is  incurable.*' 

The  change  made  in  1880  by  the  Code  provision  just  quoted  is  found 
in  the  words,  "where  the  incapacity  continues  and  is  incurable."  The 
word  "incurable"  having  been  given  a  meaning  by  Chancellor  Wal- 
worth as  above  stated  which  was  the  law  at  the  time  of  the  Code  en- 
actment, it  is  fair  to  presume  that  the  meaning  intended  by  the  word 
when  inserted  in  subdivision  5  was  the  same  as  that  existing  in  the 
law  under  the  Revised  Statutes,  viz.,  that  an  incapacity  which  a 
slight  operation  could  remove  without  danger  to  life  or  health  was  not 
incurable  merely  because  of  the  refusal  to  submit  to  treatment.  It  is 
to  be  classed  with  that  attitude  of  mind  and  disposition  which  refuses 
cohabitation,  although  potent;  a  situation  which  the  man  must  bear 
with  fortitude  and  self-denial  according  to  our  law. 

If  this  be  the  correct  statement  of  the  law,  the  husband  in  this 
ease  is  not  entitled  to  relief,  for  it  is  conceded  that  whatever  trouble 
his  wife  has  suffered  or  is  suffering  from  can  be  readily  cured  by 
treatment  or  stretching  without  danger,  and  that,  if  success  has  not 
already  attended  the  doctor's  efforts,  it  is  due  to  the  neglect  or  will- 
fulness of  the  wife. 

[2]  However,  the  evidence  in  this  case  sufficiently  shows  that  what- 
ever impediment  existed  in  the  wife  has  been  so  far  removed  that  the 
husband  has  been  able,  at  times  at  least,  to  consummate  the  marriage, 
even  if  he  has  not  been  able  to  fully  indulge  his  passions.  An  analysis 
of  the  evidence  shows  the  following: 

The  plaintiff  husband,  who  seeks  to  annul  the  marriage,  is  63  years 
of  age;  the  wife  is  33.  It  is  the  second  marriage  of  both  of  them. 
By  his  first  marriage  the  husband  had  three  children  whose  respec- 
tive ages  are,  or  would  be,  35,  27,  and  24.  The  defendant  was  for 
13  years  married  to  an  officer  in  the  United  States  navy  who  died 
in  1913,  never  having  had  children.  None  of  the  medical  experts 
who  have  examined  the  wife  have  ventured  an  opinion  that  she  had 
never  had  sexual  relations  with  a  man ;  in  fact,  the  evidence  showed 
that  she  was  not  a  virgin.  The  husband  in  this  case  asserts  that  since 
the  6th  day  of  January,  1914,  the  date  of  his  marriage,  he  has  not 
been  able  to  consummate  it,  through  no  fault  of  his  own ;  whereas,  the 
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wife  asserts  that  it  was  consummated  "many,  many  times."  She  also 
admits  that  there  has  been  difficulty  at  times  in  sexual  intercourse, 
but  says  that  it  was  due  to  the  husband's  excessive  demands.  So  far 
as  the  testimony  of  the  parties  is  concerned,  it  amounts  to  an  affirma- 
tion upon  the  part  of  one  and  a  denial  upon  the  part  of  the  other. 
To  support  the  husband,  Dr.  Vedder  testifies  that  in  March  of  1906, 
while  the  first  husband  was  still  living,  he  examined  the  woman  at 
her  request  and  found  her  suflFering  from  vaginismus,  which  is  a  spasm^ 
of  the  muscles  of  the  vagina  making  an  insuperable  barrier  to  inter- 
course. He  advised  an  operation  to  which  she  did  not  submit.  After 
her  second  marriage,  he  saw  her  again  in  1914,  and  advised  an  opera- 
tion or  treatment  for  the  nerves,  stating  to  her : 

**I  told  her  that  In  some  cases  It  was  a  good  deal  under  her  own  control,  not 
all  cases,  but  I  thought  that  a  certain  amount  of  this  spasm  could  be  con- 
troUed." 

Dr.  Wiley,  an  eminent  specialist,  in  November  of  1914,  by  arrange- 
ment of  all  parties,  performed  a  stretching  operation  upon  the  de- 
fendant at  the  Ritz-Carlton  Hotel  in  New  York,  where  she  was  for  a 
period  of  about  three  weeks.  At  that  time  he  found  her  suffering 
from  vaginismus  to  such  an  extent  that  it  was  difficult  to  introduce  his 
fingers  into  the  opening  of  the  vagina.  The  stretching  process  he  per- 
formed he  called  a  minor  operation  and  felt  sure  he  could  relieve  her 
without  the  use  of  scissors  or  knife.  He  says  that  the  treatment  he 
then  gave  was  probably  insufficient  to  effect  a  permanent  cure.  She 
refused  to  have  any  further  treatment.  As  to  the  possibility  of  hav- 
ing intercourse  at  that  time  with  her  husband,  he  says : 

"Barely  possible,  but  practically  impossible  if  she  did  not  give  her  full 
consent;  but  I  might  say  in  my  opinion  that  at  the  exact  time  of  my  first 
physical  examination  of  her  it  was  impossible. 

"Q.  In  your  opinion,  had  she  been  physically  able  to  fully  consummate  the 
marital  relation  with  her  husband  at  any  time  between  January  5,  1914,  and 
the  date  of  your  examination  of  her?  A.  Practically  impossible  to  answer 
this  question  intelligently,  for  her  condition  may  have  varied  at  different 
times  of  the  month,  and  she  may  have  given  herself  some  slight  treatment,  like 
douches,  or  something  else,  to  temporarily  relieve  this  supersensitive  condi- 
tion; but  the  diameter  of  the  vagina  was  so  small  at  one  place  that  sexual 
relations  would  have  been  most  difficult 

"Q.  In  your  opinion,  would  the  defendant  be  physically  able  to  consummate 
the  marriage  relation  after  the  date  of  the  operation  performed  upon  her  by 
you  without  submitting  to  any  farther  course  of  treatment?  A.  Yes,  probably 
for  a  short  period." 

Again  he  says : 

"The  operation  itself  was  merely  a  partial  and  temporary  success  in  my 
opinion,  and  with  further  treatment  I  could  have  made  it  a  complete  and  per- 
manent success." 

As  against  this  testimony  in  behalf  of  the  husband,  we  have  the 
evidence  given  in  behalf  of  the  wife,  which  is  as  follows : 

Dr.  James  Wright  Markoe,  an  eminent  gynecologist  and  obstetri- 
cian of  New  York  City,  examined  the  woman  in  October  of  1915, 
nearly  a  year  after  Dr.  Wylie's  minor  operation,  and  testifies  that 
he  found  no  true  vaginismus  present,  and  her  physical  condition  was 
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such  that  she  was  by  no  means  incapable  of  the  marital  relation. 
"There  was  no  tonic  spasm  of  that  muscle  which  would  prevent  inter- 
course." He  told  the  husband  that  he  could  see  no  reason  why  he 
could  not  have  intercourse  with  his  wife. 

Dr.  John  O.  Polak,  also  one  of  the  leading  g)mecologists  in  New 
York  City,  selected  by  the  court  to  make  an  examination  of  the  de- 
fendant, testified  that  she  had  no  vaginismus,  that  he  could  easily  in- 
sert his  fingers  into  the  vagina,  that  she  was  not  abnormal,  and  "physi- 
cally this  woman  had  a  patent  vagina  and  an  opening  sufficient  to 
admit  an  ordinary  male  organ  with  her  co-operation." 

Admissions  made  by  the  husband  contrary  to  his  testimony,  and 
to  the  effect  that  Ke  had  consummated  the  marital  relations,  was  also 
testified  to  by  disinterested  parties.  These  admissions  cannot  be  lightly 
brushed  aside,  for  it  is  difficult  to  understand  why  the  persons  tes- 
tifying should  be  so  interested  or  biased  as  to  deliberately  and  will- 
fully misstate.  Thus  Dr.  Wylie  says :  "I  was  told  by  the  husband  that 
everything  was  satisfactory  a  short  while  after  the  operation."  Fran- 
cis L.  Wellman,  a  lawyer  consulted  by  the  parties,  or  one  of  them, 
testifies  that  the  husband,  after  Dr.  Wylie's  operation,  came  to  his  office 
"and  seemed  to  be  very  happy.  I  asked  him  if  everything  had  gone 
all  right  after  the  operation,  and  he  said :  'Yes,  everything  is  all  right ; 
but  I  am  afraid  we  won't  get  on  as  man  and  wife  all  the  same.  Afraid 
it  won't  last.' " 

A  brother  of  the  husband — the  two  having  adjoining  country  places 
— ^testifies  that  the  plaintiff  said  of  his. marriage  that  he  was  very 
happy,  and  after  the  operation  "said  that  he  was  perfectly  contented, 
and  everything  was  going  all  right,  and  that  everything  was  as  it  should 
be.  He  said  that  he  was  happy,  that  his  marriage  had  been  consum- 
mated, and  that  he  was  perfectly  contented." 

Upon  this  brief  and  summary  statement  of  the  evidence  as  it  is 
lined  up  for  and  against,  it  seems  quite  apparent  that  the  husband 
has  failed  to  prove  that  his  wife's  difficulty  has  not  been  cured,  or 
partially  cured,  and  that  he  has  not  been  able  to  consummate  the  mar- 
riage.   The  conclusion  must  be  that  he  has. 

It  is  just  to  him  to  say  that  this  litigation  was  not  of  his  instigation. 
He  lived  with  his  wife  from  January,  1914,  to  October,  1915,  when 
she  left  him  and,  so  far  as  the  evidence  shows,  would  have  continued 
to  support  her- in  his  own  home  without  making  public  the  difficul- 
ties of  their  existence.    He  has  very  manfully  said: 

"1  beUeve  that  If  1  had  that  little  woman  by  myself  we  would  get  along,  but 
whoever  she  has  been  consulting  witli  is  giving  her  the  worst  advice  and  can 
only  lead  to  her  own  unhappiness  and  mine." 

He  did  not  leave  her  because  of  any  unfortunate  and  unexpected 
revelations,  and  says  that  the  reason  he  supposes  that  she  left  him 
"was  because  we  could  not  agree  what  to  do  this  winter." 

No  doubt  the  plaintiff  has  been  unable  to  satisfy  those  passions  and 
instincts  which  still  remain  vigorous  at  his  time  of  life,  and  the  frail 
and  delicate  appearance  of  the  defendant,  as  contrasted  with  his  ro- 
bust and  virile  physique,  would  indicate  that  difficulties  might  arise 
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between  the  two  over  sexual  matters.  It  certainly  cannot  be  considered 
cruelty  upon  his  part,  justifying  her  departuare  from  his  home  and 
life  elsewhere  at  his  expense,  that  he  pressed  his  desires  and  demands 
upon  her  with  some  roughness  and  force  and  to  an  extent  which  made 
her  nervous,  uncomfortable,  or  even  ill.  If  the  man  under  our  law 
must  submit  to  the  refusal  of  the  wife  to  have  intercourse,  the  wife 
certainly  must  submit  to  vigorous  efforts  in  this  direction.  Violence 
from  temper  is  an  entirely  different  thing  from  violence  through  nat- 
ural instincts. 

In  denying  the  husband  the  relief  asked,  I  do  not  expect  to  restore 
happiness  to  his  home,  or  to  remove  the  difficulties  which  I  know  to 
exist.  This  court  is  limited  in  action  to  cases  brought  within  the 
statute,  and,  for  the  reasons  which  I  have  above  expressed,  the  hus- 
band has  failed  to  establish  any  incurable  disability  upon  the  part  of 
his  wife.  Here  the  law  stops,  leaving  the  parties  to  such  other  ad- 
justments of  their  affairs  as  conscience  and  disposition  permit 

Judgment  for  annulment  denied. 


BOSENWASSER  et  al.  v.  OGOGLIA.     (No.  1.) 

(Supreme  Court,  Appellate  Divii^oD,  Second  Department    March  31,  1916.> 

ToBTs  <S=>8— Right  of  Privacy — Fibms. 

Civil  Rights  Law  (Ck)nsol.  Laws,  c.  6)  §  50,  declares  that  a  person,  firm, 
or  corporation  using  for  advertising  purposes  or  purposes  of  trade  the 
name,  portrait,  or  picture  of  any  living  person  without  having  first  obtain- 
ed written  consent  of  such  person,  or,  if  a  minor,  of  his  parent  or  guard- 
ian, is  guilty  of  a  misdemeanor;  while  section  51  declares  that  any  per- 
son whose  name,  portrait,  or  picture  is  used  for  advertising  purposes,  or 
for  the  purposes  of  trade,  may  maintain  an  equita.ble  action  against  the 
person,  firm,  or  corporation  so  using  his  name,  portrait,  or  picture,  to  pre- 
vent and  restrain  the  use  and  to  recover  damages.  Held  that,  as  the 
purpose  of  the  law  was  to  preserve  the  privacy  of  individuals  from  un- 
sought publicity,  it  does  not  extend  to  the  name  of  a  copartnership^ 
which  is  an  association  of  persons  for  business  purposes  only. 
[Ed.  Note. — For  other  cases,  see  Torts,  Cent  Dig.  §  8 ;   Dec.  Dig.  ^=»8.) 

Appeal  from  Special  Term,  Queens   County. 

Action  by  Harry  Rosenwasser  and  another  against  Michele  Ogoglia. 
From  an  order  denying  defendant's  motion  for  judgment  on  the  plead- 
ings, and  overruling  his  demurrer  to  the  complaint,  defendant  appeals. 
Order  reversed,  and  motion  granted. 

See,  also,  158  N.  Y.  Supp.  59. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 
RICH,  JJ. 

Solomon  S.  Schwartz,  of  Brooklyn,  for  appellant. 
Meyer  Kraushaar,  of  New  York  City  (Emanuel  Celler,  of  New 
York  City,  on  the  brief),  for  respondents. 

JENKS,  P.  J.  I  think  that  the  name  of  a  copartnership  is  not  within 
the  purview  of  section  51  of  the  Civil  Rights  Law.    Probably  the  in- 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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centive  of  this  statute  is  Roberson  v.  Rochester  Folding  Box  Co.,  171 
N.  Y.  538,  64  N.  E.  442,  59  L.  R.  A.  478,  89  Am.  St.  Rep.  828.  See 
Rhodes  V.  Sperry  &  Hutchinson  Co.,  193  N.  Y.  226,  85  N.  E.  1097,  34 
L.  R.  A.  (N.  S.)  1143,  127  Am.  St.  Rep.  945.  "The  key  to  correct 
construction  of  both  Constitution  and  statute  is  the  evil  sought  to  be 
remedied  thereby."  Lord  v.  Equitable  Life  Assurance  Society,  194  N. 
Y.  at  page  224,  87  N.  E.  at  page  447  (22  L.  R.  A.  [N.  S.]  420). 
The  circumstances  at  the  time  of  the  passage  of  the  act  may  be  con- 
sidered in  regard  to  its  construction  and  interpretation.  O'Brien  v. 
Mayor,  139  N.  Y.  588,  35  N.  E.  323;  Tonnele  v.  Hall,  4  N.  Y.  144; 
Duryee  v.  Mayor,  96  N.  Y,  494.  It  is  plain  that  the  Legislature  in- 
tended to  extend  the  power  of  the  equity  court  in  enforcement  of  the 
legal  doctrine  of  the  right  of  privacy.  See  remarks  of  Willard  Bart- 
lett,  J.,  in  Rhodes'  Case,  supra,  193  N.  Y.  227,  85  N.  E.  1097,  34  L. 
R.  A."(N.  S.)  1143,  127  Am.  St.  Rep.  945. 

This  statute  is  now  a  part  of  the  Civil  Rights  Law  and  of  an  article 
thereof  entitled  "Right  of  Privacy."  "Civil  rights"  refers  to  the 
individual  rights  of  a  person.  Thus  in  Bowles  v.  Habermann,  95 
N.  Y.  246,  the  court,  per  Earl,  J.,  say  that  ordinarily  the  expression 
■"civil  rights"  means : 

"AU  those  rights  which  the  laws  give  a  person — which  depend  upon  the  laws 
of  the  community  in  which  he  lives  and  of  which  he  is  a  member.** 

They  are  such  rights  as  are  afforded  by  law  at  the  instance  of  a 
private  individual  to  enhance  his  peace  and  happiness.  Percey  v. 
Powers,  51  N.  J.  Law,  432^  17  Atl.  969,  14  Am.  St.  Rep.  693;  Ander- 
son's Law  Diet  185 ;  Burr.  Law  Diet.  296,  approved  in  State  of  Iowa 
v.  Chicago,  B.  &  Q.  R.  Co.  (C.  C.)  37  Fed.  498,  3  L.  R.  A.  554.  The 
doctrine  known  as  the  right  of  privacy  rests  upon  the  proposition  that 
an  individual  as  a  private  person  should  be  protected  from  unsought 
publicity.  It  is  a  right  peculiar  to  the  individual  as  a  private  person 
— described  by  Judge  Cooley  as  the  right  "to  be  let  alone."  Cooley 
on  Torts  (3d  Ed.)  vol.  It  p.  33.  Such  is  the  character  of  this  right  as 
considered  by  Parker,  C.  J.,  for  the  court,  and  by  Gray,  J.,  for  the 
dissentients,  in  Roberson's  Case,  supra. 

Now,  prohibition  of  the  use  of  name,  portrait,  or  picture  of  a  private 
person  without  his  consent  is  entirely  logical,  as  in  furtherance  of 
such  a  right.  But  the  extension  of  such  protection  to  the  name  of  a 
copartnership  is  not  logically  justifiable.  For,  although  necessarily 
a  copartnership  is  composed  of  individuals,  it  does  not  gather  into 
itself  the  rights  of  those  individuals  as  private  persons,  respectively,  in 
relation  to  the  community  in  which  they  live.  A  copartnership  is  an 
association  of  persons  for  business  purposes  only.  Such  association 
as  an  entity  does  not  resemble  an  individual  as  a  private  person  to  the 
extent  of  being  entitled  by  analogy  to  his  right  of  privacy.  The  es- 
sential character  of  an  association  for  business  does  not  require  for 
its  work  a  right  of  privacy  which  is  afforded  to  an  individual  as  a 
private  person. 

The  name  of  a  person  is  for  distinction,  as  is  the  name  of  a  copart- 
^lership,  as  is  the  name  of  anything.     To  prohibit,  without  express 
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consent,  the  use  of  a  person's  name  by  another  for  purposes  of  trade 
or  advertisement,  prohibits  the  use  of  a  name  which  was  not  taken 
for  trade  purposes,  and  which  serves  many  other  purposes.  To  pro- 
hibit, without  express  consent,  the  use  by  another  for  trade,  or  for 
advertising  purposes,  of  a  copartnership  name  taken  only  for  trade 
purposes,  might  affect  adversely  the  interest  of  the  copartnership  in 
the  output  of  its  business,  or  might  bring  about  much  vexatious  and 
even  absurd  litigation.  I  think,  3ien,  that  there  is  no  ''parity  of  rea- 
son," to  use  the  expression  of  Allen,  J.,  in  Ayers  v.  Lawrence,  59  N. 
Y.  199,  that  justifies  the  inclusion  of  the  name  of  a  copartnership  as 
within  the  'purview  of  this  statute. 

The  term  of  the  statute  is  "person."  In  this  state  the  general  rule 
is  that  a  copartnership  is  not  regarded  as  a  legal  entity  separate  and 
distinct  from  the  several  partners.  Jones  v.  Blun,  145  N.  Y.  341,  39 
N.  E.  954.  See,  too,  Matter  of  Peck,  206  N.  Y.  60,  99  N.  E.  25S,  41 
L.  R.  A.  (N.  S.)  1223,  Ann  Cas.  1914A,  798.  People  v.  Knapp,  206 
N.  Y.  382,  99  N.  E.  841,  Ann.  Cas.  1914B,  243.  In  English  law  a  firm 
is  not  a  person.  Lord  Halsbury's  Laws  of  England,  vol.  22,  p.  5.  A 
copartnership  is  not  included  within  the  term  "person,"  as  defined 
by  section  37  of  the  General  Construction  Law  (Consol.  Laws,  c.  22) — 
which  is  generally  applicable  to  every  statute  (section  110,  Id.) — al- 
thotigh  such  term  does  include  corporations  and  joint-stock  associa- 
tions, doubtless  for  the  reason  that  they  are  the  creatures  of  legis- 
lation. United  States  v.  Fox,  94  U.  S.  321,  24  L.  Ed.  192.  Both  in 
said  section  51  and  in  section  50  of  this  Civil  Rights  Law,  the  Legis- 
lature by  expression  make  a  distinction  between  person,  firm,  or  cor- 
poration in  its  enumeration  of  tliose  who  are  prohibited.  If  the  Leg- 
islature had  intended  to  protect  the  name  of  a  copartnership,  as  well 
as  the  name  of  a  person,  it  could  have  so  provided  by  similar  specific 
expression. 

Of  course,  if  the  Legislature  had  included  specifically  the  name  of 
a  copartnership,  the  statute  could  not  be  affected  by  a  judicial  opinion 
that  such  legislation,  so  far  as  it  rested  upon  a  right  of  privacy,  was 
illogical.  It  may  be  conceded  that  the  extension  of  the  prohibition  to 
copartnership  names  might  be  beneficial  in  some  instances,  but  the 
question  under  consideration  is  whether  the  statute  should  be  thus 
interpreted. 

All  that  I  advise  should  be  decided  is  that  the  said  statute  is  not 
extended  to  the  name  of  a  copartnership,  and  that  the  remedy  afforded 
thereby  is  not  available  by  a  copartnership  name.  There  are' other 
remedies  which  are  at  hand  for  wrong  done  by  the  use  or  misuse  of 
such  name. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  is  granted,  without  costs. 

THOMAS,  MILLS,  and  RICH,  JJ.,  concur.    CARR,  J.,  not  voting. 
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ROSENWASSER  et  al.  v.  OGOGLIA.    (No.  2.) 
<Snpreme  Court,  Appellate  Division,  Second  Department     March  31,  1916.) 

AiH>eal  from  Special  Term,  Queens  County. 

Action  by  Harry  Rosenwasser  and  another  against  Michele  Ogoglia.  From 
an  order  granting  a  motion,  defendant  appeals.  Order  reversed,  and  motion 
•denied. 

See,  alao,  158  N.  T.  Supp.  56* 

Solomon  S.  Schwartz,  of  Brooklyn,  for  appellant 

Meyer  Kraushaar,  of  New  York  City  (Emanuel  Celler,  of  New  York  City,  on 
the  brief),  for  respondents. 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disbursements,  and 
motion  denied,  without  costs.  See  Rosenwasser  v.  OgogUa  (Appeal  No.  1)  158 
N.  Y.  Supp.  56,  decided  herewith. 

JENKS,  P.  Jm  and  THOMAS,  MILLS,  and  RICH,  JJ.,  concur.  CARR,  J., 
not  voting. 


Mclean  t.  McLEAN  et  al. 
(Supreme  Court  Westchester  County,  Special  Term.    March  24,  1916.) 

1.  Wills  ^=»603(4) — Powers — Execution — Conformity  to  Power. 

J.  gave  property  in  trust  for  his  son  C.  for  life,  with  power  to  appoint 
one^third  of  the  fund  to  his  wife  or  to  the  testator's  lineal  descendants, 
or  to  any  or  either  of  them  in  such  manner  and  proportions  as  he  deemed 
proper.  C.  bequeathed  the  property  as  to  which  he  had  the  power  of  ap- 
pointment to  his  wife  for  life  or  during  widowhood  and  gave  her  power 
to  appoint  the  principal  to  certain  corporations.  His  will  also  gave  the 
residue  and  remainder  of  his  estate  to  his  wife.  Held^  that  J.'s  will 
authorized  an  appointment  by  C.  to  the  persons  therein  mentioned  and 
no  others,  and  C.  was  not  authorized  to  give  the  property  directly  to 
such  corporations  or  indirectly  by  giving  his  wife  a  power  of  appointment 
in  their  favor. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §  1655;  Dec.  Dig. 
<e=>693(4).] 

2.  Powers  ^=s>39 — ^Failurb  to  Execute  Power  of  Appointment. 

Even  though  the  power  of  appointment  given  the  wife  ixad  been  vaUd, 
it  would  not  avail  the  corporations,  where  the  wife  did  not  execute  it, 
but  made  a  different  disposition  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Powers,  (Dent.  Dig.  |{  153,  154;  Dec. 
Dig.  <gss>39.] 

3.  Powers  <©=>37 — Invalid  Execution  of  Power — Construction. 

The  power  given  the  wife  could  not  be  eliminated  from  C.'s  will,  thus 
leaving  a  valid  execution  of  the  power  and  vesting  the  fee  in  the  wife, 
nor  treated  as  a  general  beneficial  power  by  regarding  the  direction  for 
an  appointment  to  the  corporations  as  precatory. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent.  Dig.  |  150;  Dec.  Dig. 
«=>37.] 

4.  Wills  ^=s>6Q3(4) — ^Execution  of  Power  of  Appointment — Conformity  to 

Power. 

The  appointment  to  the  wife  for  life  or  during  widowhood  was  clearly 
within  the  terms  of  the  power  and  was  valid. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f  1655;  Dec.  Dig. 
<S=»693(4).] 

^=»For  other  cases  tee  same  topic  &  KEY*  NUMBER  m  all  Key -Numbered  Digests  &  Indexes 
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5.  Wills  ^=>694 — Sufficiency  of  Execution  of  Power  of  Appointment — 

Residuary  Clauses. 

Under  Real  Property  Law  (ConsoL  Laws,  c  50)  §  176,  providing  that 
real  property  embraced  In  a  power  to  devise  passes  by  a  will  purporting 
to  convey  all  real  property  of  the  testator  unless  the  intent  that  the 
will  Is  not  to  operate  as  an  execution  of  the  power  appears  either  ex- 
pressly or  by  necessary  implication,  and  Personal  Property  Law  (CJonsoL 
Laws,  c.  41)  §  18,  similarly  providing  as  to  personal  property,  the  re- 
mainder or  principal  of  the  fund  passed  under  the  residuary  clause  to 
the  wife,  since  an  intent  not  to  pass  the  property  did  not  appear  ex- 
pressly or  by  necessary  implication,  and,  while  O.  did  not  cont«nplate 
that  the  principal  should  pass  by  the  residuary  clause,  every  testator  is 
presumed  to  know  and  intend  that  property  ineffectually  disposed  of 
will  pass  under  a  residuary  clause. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  Sf  1662-1664;  Dea 
Dig.  <g=>e94.]. 

6.  Wills  «=>858(1) — Construction — Residuary  Clauses 

Ordinarily,  a  residuary  clause  will  carry  with  it  all  property  of  the  tes- 
tator not  otherwise  effectually  disposed  of,  including  devises  or  bequests 
which  have  become  lapsed  or  are  void  unless  the  language  of  the  will  it^ 
self  prohibits  such  a  construction. 

[Ed.  Note.— E\)r  other  cases,  see  Wills,  Cent.  Dig.  §{  2173,  2180,  2181,. 
2183;    Dec.  Dig.  <@=>858(1).] 

7.  Powers  ^=>33(1) — Sufficiency  of  Execution  of  Power — Statutory  Pro- 

visions. 

Under  Real  Property  Law,  §  176,  and  Personal  Property  Law,  §  18,  pro- 
viding that  property  embraced  In  a  power  passes  by  a  will  purporting  to 
dispose  of  all  of  ttie  donee's  property  unless  a  contrary  intent  appears^ 
the  intent  not  to  execute  the  power  cannot  be  implied  unless  it  so  clearly 
appears  that  it  is  not  to  be  avoided. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent.  Dig.  §§  110,  120;  Dec. 
Dig.  <g=»33(l).] 

8.  Wills  ^=»694 — Sufficiency  or  Execution  of  Power  of  Appointment — 

Residuary  Clauses. 

A  person  having  power  to  appoint  a  fund  to  his  wife  or  his  father's 
lineal  descendants,  or  any  or  either  of  them,  in  such  manner  and  propor- 
tions as  he  deemed  proper,  gave  the  property  to  his  wife  for  life  or 
during  widowhood,  and  attempted  to  give  her  a  power  to  appoint  the 
fund  to  certain  corporations.  He  also  gave  the  residue  and  remainder 
of  his  estate  to  her.  Held  that,  while  he  meant  to  give  his  wife  only  a 
life  estate  and  intended  that  the  remainder  should  go  to  some  one  else, 
what  he  would  have  meant  or  intended  to  do  with  the  remainder,  had  he 
supposed  the  attempted  power 'was  invalid,  must  be  supplied  by  legal  pre- 
sumption following  the  ordinary  rules  of  construction  applied  to  a  will  of 
the  testator's  own  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f §  1662-1664 ;  Dee 
Dig.  <S=5>6»4.] 

9.  Wills  ^=»694 — Sufficiency  of  Execution  of  Power  of  Appointment — 

Residuary  Clauses. 

The  will  disclosed  no  intention,  and  no  intention  could  be  presumed, 
that  the  property  should  go  to  his  father's  lineal  descendants  if  the 
attempt  to  give  the  remainder  to  the  corporations  could  not  be  legally 
effected. 

[Ed.  Note.— B\)r  other  cases,  see  Wills,  Cent  Dig.  {§  1662-1664 ;  Dec. 
Dig.  <g=»G1)4.] 

^s>Fqt  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes. 

Digitized  by  VjOOQiC 


Sup.  Ct)  m'lban  y.  m'leak  6T 

10.  Wills  «s»868(1) — ^Ezboution  of  Power  of  Appoxnthbnt — Confobmity  to 
Power. 

As  the  donee  of  the  power  was  authorized  to  appoint  the  entire  fee  to- 
his  wife,  a  holding  that,  the  remainder  passed  to  her  under  the  residuary 
clause  did  not  frustrate  the  intention  of  the  donor  of  the  power. 

[Ed.  Note.— F6r  other  cases,  see  WUls.  Cent.  Dig.  ff  2173,  2180,  2181, 
2183 ;  Dec.  Dig.  «=>858(1).] 

11.  Wills  «=»868(2) — CJonstruotion — ^Assumption. 

It  must  be  assumed  that  the  Legislature  in  enacting  Real  Property 
Law,  S  176,  and  Personal  Property  Law,  §  18,  providing  that  a  will  pur- 
porting to  pass  all  the  testator's  property  will  pass  property  embraced 
in  a  power  unless  a  contrary  intention  appears,  was  familiar  with  the 
rule  of  construction  that  a  general  residuary  clause  carries  all  property 
not  otherwise  effectually  disposed  of. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  (  2174;  Dec.  Dig. 
<8=»858(2).] 

Action  by  James  C.  H.  McLean,  as  sole  surviving  trustee,  etc.,. 
against  James  C.  H.  McLean,  individually,  etc.,  and  others,  for  an 
accounting  and  a  construction  of  certain  provisions  of  the  wills  of 
James  M.  McLean  and  Cornelius  McLean.  Judgment  for  defendant 
Schofield  as  executrix,  etc. 

O'Brien,  Boardman  &  Piatt,  of  New  York  City,  for  plaintiff. 

George  E.  Cogswell,  of  New  York  City,  for  George  H.  McLean's 
executors. 

Strang  &  Taylor,  of  White  Plains,  for  defendant  Laura  M.  Scho- 
field, individually  and  as  executrix,  etc. 

Frederick  W.  Clark,  of  Mount  Vernon,  for  defendant  Mt.  Vernon 
Hospital. 

Johnson  &  Mills,  of  Mount  Vernon,  for  Martha  Wilson  Home. 

YOUNG,  J.  This  is  an  action  for  a  judicial  settlement  of  the  ac- 
counts of  trustees  under  certain  trust  agreements  and  for  a  construc- 
tion of  certain  provisions  of  the  wills  of  James  M.  McLean  and  Cor- 
nelius McLean. 

James  M.  McLean  died  May  13,  1890,  leaving  a  will  which  was 
admitted  to  probate  in  New  York  county.  By  that  will  he  gives  the 
residue  of  his  estate  to  his  executors  in  trust,  to  apply  the  net  income 
of  one-half  of  such  residuary  estate  to  each  of  his  two  sons,  Cornelius 
McLean  and  George  H.  McLean,  for  life,  and  upon  the  death  of 
each  of  them  he  directed  that  one-half  of  the  residuary  estate  of  which 
they  had  received  the  income  respectively  should  be  conveyed  in  fee 
to  the  then  living  lawful  issue  of  such  son  so  dying.  The  will  then 
provided  as  follows : 

But  each  of  my  two  sons  may  by  his  last  will  and  testament  duly  executed 
by  him  direct  and  appoint  the  payment  transfer  and  conveyance  upon  his  de- 
cease of  a  part  or  parts  not  exceeding  in  aggregate  one-third  of  the  share  where- 
of he  shall  so  have  enjoyed  the  life  use  to  or  among  my  then  living  lineal 
descendants  and  his  wife  him  snrYi>'lng  or  any  or  either  of  them  and  in  such 
manner  and  proportions  as  to  him  shall  seem  proper.  And  such  a  testamentary 
appointment  duly  made  by  either  of  my  two  sons  within  the  limits  thus  au- 
thorized shall  be  respected  and  wlU  to  that  extent  qualify  the  preceding  pro- 
visions of  this  article  of  my  will. 

^ssFor  oUier  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexea 
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The  will  also  provided  that,  if  either  of  the  t^^o  sons  should  at  his 
decease  leave  no  lawful  issue,  the  share  of  the  residuary  estate  of  which 
he  had  had  the  income,  or  so  much  thereof  as  had  not  been  disposed 
of  by  testamentary  appointment,  should  be'  conveyed  in  fee  to  the 
other  of  said  two  sons,  if  then  living,  or,  if  deceased,  to  his  then 
living  lawful  issue. 

George  H.  McLean  and  Edward  A.  Walton  were  appointed  and 
qualified  as  executors  of  James  M.  McLean's  will. 

Both  sons  survived  their  father.  George  H.  McLean  married  and 
had  two  sons,  James  C.  H.  McLean  and  Alan  D.  McLean.  Cornelius 
McLean  married  Leslie  A.  Eager,  but  had  no  issue. 

On  February  18,  1908,  Cornelius  McLean  died  leaving  his  widow, 
Leslie  A.  McLean,  surviving.  He  left  a  will  which  was  probated  in 
Westchester  county,  whereby  he  gave  the  use  of  all  the  property  over 
which  he  had  the  power  of  appointment  under  his  father's  will  to  his 
wife  as  long  as  she  remained  his  widow,  with  power  to  appoint  by 
will  the  principal,  one-half  thereof  to  the  Mt.  Vernon  Hospital  and  the 
remaining  one-half  to  the  Westchester  Women's  Club  of  Mt.  Vernon. 
The  residue  and  remainder  of  his  estate  he  gave  to  his  wife,  who  was 
named  as  executrix  and  thereafter  qualified  as  such. 

Upon  Cornelius  McLean's  death,  there  survived  him,  of  those  to 
whom  he  was  entitled  under  his  father's  will  to  appoint  one-third  of 
the  share  of  which  he  had  in  his  lifetime  enjoyed  the  income,  his 
widow,  Leslie  A.  McLean,  his  brother,  George  H.  McLean,  and  his 
brother's  sons,  James  C.  H.  McLean  and  Alan  D.  McLean. 

A  dispute  arose  as  to  whether  the  provision  of  Cornelius  McLean's 
will  was  a  valid  exercise  of  the  power  contained  in  his  father's  will. 
Two  agreements  were  then  made  in  settlement  of  this  dispute,  which 
provided  in  substance  for  the  appointment  of  trustees  to  hold  certain 
securities  and  pay  the  income  thereon  to  Leslie  A.  McLean  during  her 
life,  and  upon  her  death  to  transfer  the  principal  to  the  executors  of 
James  M.  McLean's  will,  or  to  the  persons  judicially  determined  to 
be  entitled  to  the  fund  on  her  death  or  remarriage.  The  trustees  un- 
der this  agreement  were  James  C.  H.  McLean  and  Leslie  A.  McLean. 
They  took  possession  of  the  securities,  received  the  income,  and  paid 
it  to  Leslie  A.  McLean  in  accordance  with  the  agreement  until  her 
death. 

George  H.  McLean  died  February  18,  1913,  leaving  a  will  by  which 
he  gave  the  one-third  of  the  capital  of  the  share  of  his  father's  estate 
held  in  trust  for  his  benefit  during  his  life  to  his  wife,  Harriet  A. 
McLean.  His  will  further  provided  that  if  his  brother,  Cornelius 
McLean,  died  before  him  without  issue,  the  residue  of  his  estate  should 
go,  one-tliird  to  his  wife,  Harriet  A.  McLean,  and  the  remaining  two- 
thirds  to  his  son  James  C.  H.  McLean  and  Harriet  A.  McLean,  in 
trust,  to  pay  the  net  income  to  his  wife  for  life,  and  on  her  death 
the  capital  to  go  to  his  two  sons  James  C.  H.  McLean  and  Alan  D. 
McLean,  in  equal  shares,  and  the  issue  of  either  son  previously  dying. 

Leslie  A.  McLean  died  March  19,  1915,  leaving  a  will  and  a  codicil 
thereto,  the  latter  of  which  contained  the  following  provision : 
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I  give,  devise  and  bequeatb  to  my  sister  Laura  M.  Schofleld  of  Mt  Vernon, 
New  York,  all  the  rest,  residue  and  remainder  of  my  estate,  real,  personal 
and  mixed,  wherever  situated,  including  any  property  to  which  I  may  be  en- 
titled now  or  hereafter  under  the  wills  of  James  M.  McLean  and  Cornelius 
McLean  or  either  of  them,  except  as  in  my  said  last  will  and  testament  pro- 
vided. 

The  will  provided  that,  if  the  estate  exceed  $75,000,  legacies  should 
be  given  to  the  Westchester  Women's  Club,  $1,000;  Martha  Wilson 
Home,  $2,000;  Mt.  Vernon  Hospital,  $2,000;  George  E.  Eager,  $500; 
Ellen  Wilson,  $500;  Thomas  C.  Eager,  $10,000;  Ansel  F.  Eager, 
$10,000.  Laura  M.  Schofield  was  named  as  executrix  of  this  will  and 
duly  qualified  as  such. 

The  question  presented  here  is  as  to  the  title  to  the  trust  fund  under 
the  agreements,  which  is  the  fund  over  which  Cornelius  McLean  had 
the  power  of  appointment  under  his  father's  will.  This  question  in- 
volves the  construction  and  validity  of  the  provision  of  Cornelius  Mc- 
Lean's will  by  which  the  power  of  appointment  was  sought  to  be 
exercised. 

The  plaintiff  and  the  executors  of  George  McLean  contend  that 
there  was  no  valid  execution  by  Cornelius  McLean  of  the  power  of 
appointment  given  by  his  father's  will  beyond  the  life  estate  to  his 
wife,  Leslie  A.  McLean,  which  has  now  terminated,  and  that  the  re- 
mainder therefore  passes  under  James  M.  McLean's  will  to  the  ex- 
ecutors of  George  McLean. 

On  the  other  hand,  the  defendant  Laura  M.  Schofield  claims  to  be 
entitled  to  the  fund  as  executrix  and  residuary  legatee  under  Leslie 
A.  McLean's  will  upon  the  theory  that  the  will  of  Cornelius  McLean 
contained  a  valid  execution  of  the  power  granted  in  his  father's  will 
and  vested  the  title  in  his  wife,  Leslie  A.  McLean. 

The  Mt.  Vernon  Hospital  claims  that  it  is  entitled  either  to  one- 
half  the  fund  under  the  power  of  appointment  contained  in  Cornelius 
McLean's  will,  or  that  the  title  to  the  fund  vested  in  Leslie  A.  Mc- 
Lean under  the  will  of  Cornelius  and  passed  to  her  legatees,  of  which 
the  hospital  is  one;  and  the  Martha  Wilson  Home  makes  a  similar 
claim  as  legatee  under  Leslie  A.  McLean's  will. 

[1]  The  first  consideration  is  the  intention  of  the  donor  of  the 
power,  James  M.  McLean.  His  will  authorized  Cornelius  to  appoint 
one-third  of  one-half  of  the  residuary  estate  to  the  testator's  lineal 
descendants,  and  the  donee's  wife  him  surviving,  or  any  or  either  of 
them,  in  such  manner  and  proportions  as  he  deemed  proper.  The 
language  of  th€  will  is  clear  and  simple  and  authorized  an  appointment 
by  Cornelius  to  persons  described  and  defined  in  the  will,  and  to  no 
others.  The  contention  of  the  Mt.  Vernon  Hospital  that  it  is  entitled 
to  one-half  the  principal  under  the  execution  of  the  power  so  at- 
tempted in  Cornelius  McLean's  will  is  therefore  untenable. 

[2]  Clearly,  he  was  not  authorized  by  the  power  to  give  this  prop- 
erty directly  to  the  hospital  and  the  women's  club.  The  power  of  ap- 
pointment given  by  his  will  to  his  wife  in  favor  of  the  hospital  and  the 
club  is  imperative.  Smith  v.  Floyd,  140  N.  Y.  337,  35  N.  E.  606. 
Otherwise,  it  would  not  avail  them  here,  as  Leslie  A.  McLean  did  not 
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execute  it  in  her  will.  They,  of  course,  were  not  objects  of  the  power 
contained  in  James  M.  McLean's  will,  and  it  seems  plain  that  Cor- 
nelius could  not  accomplish  in  this  indirect  way  an  appointment  which 
he  could  not  make  to  them  directly. 

It  remains  to  be  considered  whether  there  was  any  execution  of  the 
power  by  Cornelius  beyond  the  life  estate  to  his  wife.  The  questions 
presented  are  difficult,  as  well  as  novel  and  interesting,  and  in  their 
consideration  I  have  been  greatly  aided  by  the  very  careful  and 
elaborate  briefs  of  counsel. 

[3^  4]  It  is  urged  that  the  clause  contained  in  Cornelius  McLean's 
will  which  attempts  an  execution  of  the  power  of  appointment  should 
"be  construed  as  intending  an  appointment  to  his  wife  for  life  or  during 
widowhood  with  a  general  power  to  her  of  appointment  by  will,  and 
that  the  direction  for  an  appointment  of  the  principal  to  the  hospital 
and  club  is  precatory.  It  is  further  urged  that  the  attempted  appoint- 
ment by  Cornelius  to  Leslie  A.  McLean  was  valid,  and  that  the  limita- 
tion for  her  life  or  during  widowhood  with  power  of  appointment  to 
the  hospital  and  club  were  invalid  and  should  be  stricken  out,  thus 
leaving  a  valid  execution  of  the  power  of  appointment  which  vested 
the  fee  in  Leslie  A.  McLean.  But  the  difficulty  with  both  these  con- 
tentions is  that  the  language  of  the  will  of  Cornelius  McLean  clearly 
create  an  imperative  power  or  special  power  in  trust  for  the  benefit 
of  the  hospital  and  the  club  (Smith  v.  Floyd,  supra),  and  I  am  un- 
aware of  any  rule  of  construction  by  which  such  a  special  power  may 
be  transformed  into  a  general  beneficial  power  by  merely  striking  out 
the  beneficiaries  of  the  special  power.  Nor  does  it  seem  possible  to 
eliminate  by  mere  construction  the  direction  in  Cornelius  McLean's 
will  appointing  the  estate  to  his  wife  for  life  or  during  widowhood, 
and  thus  change  it  into  an  appointment  in  fee.  The  appointment  to 
her  for  life  or  during  widowhood  was  clearly  within  the  terms  of  the 
power,  and  is  therefore  valid. 

[5]  But  it  by  no  means  follows  that  the  will  of  Cornelius  McLean, 
taken  as  a  whole  and  construed  according  to  well-settled  principles, 
does  not  contain  a  valid  execution  of  the  power  of  appointment  in 
question.  By  its  terms  he  gave  to  his  wife  an  estate  for  life  or  during 
widowhood  in  the  property  of  which  he  had  the  power  of  apf>oint- 
tnent.  The  remaining  provisions  concerning  the  principal  of  the 
property  are,  as  above  shown,  invalid.  But  the  will  contains  a  residu- 
ary clause,  by  which  he  left  all  the  residue  of  his  property  to  his  wife, 
Leslie  A.  McLean.  The  important  question  in  this  case  is:  Did  the 
principal  or  remainder  of  the  fund  arising  out  of  the  power  of  ap- 
pointment pass  to  Leslie  A.  McLean  under  this  residuary  clause? 
This  question  involves  a  consideration  of  the  general  rules  of  con- 
struction, and  the  application  of  the  provisions  of  certain  statutes. 
Section  176  of  the  Real  Property  Law  provides  as  follows: 

Real  property  embraced  In  a  power  to  devise  passes  by  a  wiU  purporting  to 
convey  all  the  real  property  of  the  testator,  unless  the  Intent  that  the  will  is 
not  to  operate  as  an  execution  of  the  power,  appears,  either  expressly  or  by 
necessary  implication. 
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Section  18  of  the  Personal  Property  Law  also  provides  as  follows: 

Personal  property  embraced  in  a  power  to  bequeath,  passes  by  a  will  or 
testament  purporting  to  pass  all  the  personal  property  of  the  testator ;  unless 
the  intent,  that  the  will  or  testament  shall  not  operate  as  an  execution  of  the 
power,  appears  therein  either  expressly  or  by  necessary  implication. 

It  has  been  held  that  an  attempted  appointment  is  to  be  construed 
precisely  as  if  it  had  been  a  devise  or  bequest  of  the  donee's  own 
property.  Austin  v.  Oakes,  117  N.  Y.  577,  23  N.  E.  193.  Bearing 
these  rules  of  construction  in  mind,  the  will  of  Cornelius  McLean  must 
be  so  construed  as  to  effectuate  a  valid  execution  of  the  power  of 
appointment  in  question,  unless  the  will  taken  as  a  whole  shows  a 
contrary  intent ;  or,  in  other  words,  discloses  an  intention  on  his  part 
to  leave  the  remainder  or  principal  of  the  fund  over  which  he  had 
the  power  of  appointment  undisposed  of  and  the  power  to  that  extent 
unexecuted.  This  intention  must  be  gathered  from  a  consideration  of 
the  entire  scope  and  meaning  of  his  will  taken  as  a  whole,  and  not  of 
any  particular  clause  or  clauses  standing  alone.  It  must  also  be  ob- 
served that,  under  the  statutes  above  quoted,  the  court  is  not  called 
upon  to  find  or  determine  a  direct  intention  on  the  part  of  the  testa- 
tor, as  gathered  from  the  will,  to  execute  the  power.  That  intent  is 
presumed ;  the  contrary  intent  must  appear.  The  duty  of  the  court  in 
this  respect  is  to  consider  the  provisions  of  the  will  and  determine 
whether  or  not  there  is  disclosed  by  the  will  expressly  or  by  necessary 
implication  an  intention  on  the  part  of  Cornelius  not  to  execute  this 
power  of  appointment.  If  the  will  shows  such  a  contrary  intent,  the 
power  of  appointment  over  the  fund  in  question  was  not  executed  as 
to  the  principal  or  remainder.  If  no  such  contrary  intent  is  disclosed, 
then  the  fund  in  question  passed  by  the  residuary  clause  and  belongs 
to  the  executrix  of  Leslie  A.  McLean. 

[6]  It  is  contended  by  the  plaintiff  and  by  the  executors  of  George 
McLean's  will  that  the  will  of  Cornelius  does  show  an  intent  on  his 
part  that  his  will  shall  not  operate  as  an  execution  of  the  power,  and 
counsel  point  to  the  provisions  granting  her  an  estate  for  life  in  this 
fund  or  during  widowhood  with  power  to  appoint  the  remainder  to 
the  hospital  and  the  club  as  showing  that  Cornelius  never  intended, 
by  his  residuary  clause  or  otherwise,  that  the  principal  or  remainder  of 
the  fund  over  which  he  had  the  power  of  appointment  should  pass  to 
his  widow.  This  contention,  however,  overlooks  the  ordinary  rules 
of  construction  as  applied  to  testamentary  provisions.  Ordinarily  a 
residuary  clause  will  carry  with  it  all  property  of  the  testator  not  oth- 
erwise effectually  disposed  of,  including  devises  or  bequests  which 
have  become  lapsed  or  which  have  been  held  to  be  void,  unless  the 
language  of  the  will  itself  prohibit  such  a  construction.  In  re  Bon- 
nett,  113  N.  Y.  522,  21  N.  E.  139;  Albany  Hospital  v.  Albany  Guard- 
ian Societ}%  214  N.  Y.  435,  446,  108  N.  E.  812. 

[7]  I  am  not  aware  of  any  authority,  and  none  has  been  pointed  out, 
which  forbids  the  application  of  this  rule  to  a  fund  arising  out  of  a 
power  of  appointment,  the  partial  execution  of  which  has  been  held 
void.  On  the  contrary,  as  the  authorities  require  the  appointment  to  ba 
construed  precisely  as  if  it  had  been  a  devise  or  bequest  by  the  testa- 
158N.Y.S.— 5 


Digitized  by 


Google 


66  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

tor  of  his  own  property,  it  seems  plain  that  this  rule  of  construction 
must  be  applied  to  the  fund  in  question.  Clearly,  Cornelius  McLean 
intended  to  exercise  his  power  of  appointment.  He  did  not  intend 
that  any  portion  of  it  should  remain  unexecuted.  His  will  purports 
to  pass  all  his  property.  Taken  as  a  whole,  it  neither  expressly  nor  by 
necessary  implication  shows  any  intent  not  to  pass  the  property  em- 
braced in  the  power.  On  the  contrary,  it  expressly  attempts  to  ex- 
ecute the  power.  But  if  we  confine  the  operation  of  tlie  statute  to 
the  residuary  clause,  is  there  any  necessary  implication  that  it  is  not 
to  pass  the.  property  embraced  in  the  power?  It  is  true  that  Cor- 
nelius did  not  contemplate  that  the  principal  of  the  property  embraced 
in  the  power  should  pass  by  the  residuary  clause.  On  the  contrary, 
he  supposed  that  he  had  effectually  executed  the  power  over  the  prin- 
cipal in  favor  of  the  hospital  and  the  club.  But  every  testator  is  pre- 
sumed to  know  that  unless  he,  in  some  way,  speaks  by  his  will  to  the 
contrary,  property  ineffectually  disposed  of  for  any  reason  will  fall 
into  his  residuary  estate  and  pass  by  the  residuary  clause  of  the  will. 
Indeed,  to  prevent  intestacy,  he  is  presumed  to  intend  that  it  shall  so 
pass.  Viewing  the  residuary  clause  in  this  light,  there  cannot,  of 
course,  be  any  necessary  implication  from  its  language  that  it  is  not 
intended  to  pass  the  property  embraced  in  the  power.  The  intent 
not  to  execute  the  power  cannot  be  implied,  unless  it  so  clearly  appears 
that  it  is  not  to  be  avoided.  Lockwood  v.  Mildeberger,  159  N.  Y. 
181,  S3  N.  E.  803. 

[8]  The  reasoning  that,  because  Cornelius  gave  his  wife  only  an 
estate  for  life  or  widowhood  in  the  property  in  question,  he  plainly  im- 
plied that  he  did  not  mean  by  the  residuary  clause  to  give  her  the  re- 
mainder, is  altogether  too  narrow.  What  Cornelius  meant  by  the  at- 
tempted execution  of  the  power  was  just  what  the  clause  of  the  will 
provides — a  life  estate  or  less  to  his  wife,  with  power  to  her  to  appoint 
the  remainder  to  the  institutions  named.  What  he  would  have  meant 
or  intended  to  do  with  the  remainder,  had  he  supposed  that  the  at- 
tempted power  to  his  wife  was  invalid,  must  be  supplied  by  legal  pre- 
sumption following  the  ordinary  rule  of  construction  when  applied 
to  a  will  of  the  testator's  own  property.  Riker  v.  Comwell,  113  N.  Y. 
115,  20  N.  E.  602;  Langley  v.  Westchester  Trust  Co.,  180  N.  Y.  326, 
73  N.  E.  44. 

I  am  also  unable  to  agree  with  the  argument  that  a  clearly  expressed 
intention  that  the  property  should  go  to  some  one  other  than  his  wife 
shows  an  expressed  intention  that  it  should  not  pass  to  her  under  his 
residuary  clause.  Such  an  intention  can  have  no  greater  weight  than 
the  clearly  expressed  intention  of  a  testator  that  a  void  bequest  or 
devise  shaJl  go  to  some  one  other  than  his  residuary  legatee.  But,  as 
we  have  seen,  such  a  void  bequest  or  devise  will  pass  to  the  residuary 
legatee  to  effectuate  what  the  law  deems  testator's  controlling  inten- 
tion," viz.,  not  to  die  intestate. 

Again,  the  result  here  is  not  very  different  from  that  reached  in 
the  Bonnett  Case,  supra,  where  a  void  bequest  to  a  corporation  for 
a  certain  purpose  was  held  to  pass  under  the  residuary  clause  to  the 
same  corporation  for  an  entirely  different  purpose.    True,  had  Cor- 
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nelius  supposed  that  this  provision  in  favor  of  the  hospital  and  the 
club  were  invalid,  he  would  hardly  have  created  the  anomalous  situa- 
tion of  giving  to  his  wife  an  estate  for  life,  defeasible  on  remarriage, 
and  also  the  remainder.  But  to  say  that  that  shows  an  intent  not  to 
execute  the  power  by  the  residuary  clause  compels  us  to  assume  that 
he  made  the  provisions  in  favor  of  the  two  institutions  named,  know- 
ing that  they  were  unauthorized  and  therefore  void.  Such  a  conclu- 
sion is  manifestly  unsound.  To  illustrate,  suppose  a  testator  gives  his 
wife  an  estate  for  life  or  during  widowhood  in  a  certain  specific  fund, 
with  remainder  to  a  corporation  incapable  of  taking  or  for  some  pur- 
pose held  to  be  void.  Could  it  be  held  that  as  to  that  fimd  the  tes- 
tator died  intestate?  Clearly  not  But  the  result  there  would  be  just 
as  anomalous  as  that  which  has  arisen  here,  and  there  seems  to  be  no 
reason  or  authority  why  it  should  not  be  solved  by  the  same  principles 
of  construction. 

[9]  It  is  also  argued  that  Cornelius  intended  that,  in  the  event  that 
his  attempt  to  give  the  remainder  of  this  fund  to  the  two  institutions 
named  in  his  will  could  not  be  legally  effected,  such  remainder  should 
go  to  such  persons  entitled  to  it  under  his  father's  will.  This  can- 
not be  sustained,  either  as  a  legal  presumption,  or  otherwise.  Cer- 
tainly, there  is  nothing  in  his  will  to  disclose  any  such  actual  intention 
on  his  part,  or  any  intention  that  any  part  of  his  property,  either  his 
bwn,  or  that  over  which  he  had  the  power  of  appointment,  should  go 
to  his  father's  lineal  descendants,  or  to  any  one  except  his  wife  and 
the  two  institutions  named.  Nor  do  I  see  how  such  a  result  can  be 
attained  by  any  legal  presumption.  On  the  contrary,  the  ordinary  legal 
presumption  is  against  an  intention  to  leave  the  power  unexecuted, 
just  as  it  is  against  a  testator's  intention  to  die  intestate  as  to  any  part 
of  his  property.  Such  a  result  in  either  case  must  be  reached  through 
necessity,  and  because  no  other  is  possible.  As  his  will  contained  a 
general  residuary  clause,  no  such  necessity  arises,  and  the  legal  pre- 
sumption is  contrary  to  such  contention. 

[10]  The  arg^ument  that  James  M.  McLean  intended  to  keep  the 
money  in  the  family  is  broader  than  the  language  of  his  will  warrants. 
He,  of  course,  intended  that  Cornelius  should  only  execute  the  power 
of  appointment  in  favor  of  certain  members  of  his  family  and  the  wife 
of  Cornelius.  With  the  ultimate  disposition  by  Cornelius  McLean's 
appointees  after  the  exercise  of  the  power,  James  M.  McLean's  will 
expresses  no  concern  and  does  not  attempt  to  control  it.  It  is  also 
argued  that  James  M.  McLean's  intention  can  only  be  effectuated  by 
holding  that  the  power  of  appointment  given  to  Cornelius  remained 
unexecuted  as  to  the  remainder  in  question.  Of  course,  any  execution 
of  the  special  power  to  Cornelius  must  strictly  conform  to  the  au- 
thority conferred  and  be  confined  within  the  limitations  imposed.  It 
is  urged,  in  substance,  that,  when  Cornelius  gave  to  his  wife  a  life 
estate  or  during  widowhood  in  the  property  embraced  in  the  power, 
he  literally  complied  with  the  terms  of  his  father's  will  by  giving  the 
property  to  his  wife  in  such  manner  and  proportion  as  to  him  seemed 
proper  and  fully  executed  the  power  in  his  wife's  favor  so  far  as  he 
intended,  and  that,  the  appointment  as  to  the  remainder  being  unau- 
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thorized,  it  passed  under  his  father's  will  to  his  brother  George  as 
not  having  been  "disposed  of  by  his  testamentary  appointment  duly 
made  by  him"  as  authorized.  But  this  is  an  extremely  narrow  con- 
struction of  the  power.  The  only  restriction  upon  Cornelius  McLean's 
authority  was  as  to  the  persons  to  be  appointed.  He  was  authorized 
to  appoint  the  entire  fee  to  his  wife.  If  therefore,  by  a  reasonable 
construction  of  his  will  upon  well-settled  principles,  an  intention  can 
be  gathered  which  will  enlarge  his  wife's  estate  into  a.  fee.  it  cannot 
be  said  to  transcend  the  authority  of  the  power.  James  M.  McLean 
clearly  contemplated  that  Cornelius  might  execute  the  power  by  vest- 
ing the  fee  in  his  wife,  Leslie  A.  McLean,  and  if  he  had  done  so  no 
question  could  arise  as  to  the  right  of  her  estate  to  take  the  fund.  If 
therefore  the  property  embraced  in  the  power  be  held  to  have  passed 
under  the  residuary  clause  of  Cornelius  McLean's  will,  the  result  is 
the  same,  and  James  M.  McLean's  intention  is  not  frustrated,  but,  on 
the  contrary,  is  carried  out. 

It  is  true  that  there  does  not  seem  to  be  any  decision  by  the  courts 
of  this  state  where  it  has  been  held  that  a  general  residuary  clause  will 
carry  with  it  property  covered  by  an  attempted  execution  of  a  power 
of  appointment  held  to  be  unauthorized  and  void,  and  it  must  be  borne 
in  mind  that,  in  the  cases  in  which  the  courts  have  construed  general 
residuary  clauses  and  held  them  to  carry  lapsed  and  void  legacies  and 
devises,  the  rule  of  construction  has  been  applied,  thus  far,  only  to  the 
testator's  own  property.  Property  over  which  the  testator  has  only 
a  special  power  of  apj>ointment,  however,  is  not  his  own,  but  that 
of  another,  and  the  question  whether  this  rule  of  construction  standing 
alone  is  broad  enough  to  include  such  property  is  by  no  means  free 
from  doubt.  But,  when  we  reach  this  point,  we  are  aided  by  the 
statutes  above  quoted  under  which  a  will  purporting  to  pass  all  tes- 
tator's property  passes  that  embraced  in  a  power.  It  is  qmte  likely 
that  in  enacting  these  statutes  the  Legislature  had  in  mind  the  failure 
of  a  testator  to  make  any  reference  in  his  will  to  the  power,  through 
ignorance  of  any  distinction  between  his  own  property  and  that  over 
which  he  had  merely  a  power  of  appointment.  But  to  say  that  that 
was  the  only  evil  sought  to  be  cured  is  to  ignore  the  broad  language 
used  in  the  statute.  It  does  not  say,  merely,  that  a  failure  to  refer  to 
the  power  shall  not  prevent  a  will  from  executing  the  power  if  such 
be  the  manifest  intention  of  the  testator,  but  that  a  will  purporting 
to  cover  all  testator's  property  shall  pass  property  embraced  in  a  pow- 
er unless  the  will  shows  a  contrary  intent. 

[11]  We  must  assume  that  the  Legislature  was  familiar  with  the 
rule  of  construction  that  a  general  residuary  clause  carries  all  property 
not  otherwise  effectually  disposed  of.  And  it  seems  clear  to  me  that 
the  Legislature  intended  that  in  construing  a  will  property  embraced 
in  a  power  of  appointment  should  be  considered  and  treated  in  the 
same  manner  as  the  testator's  own  property.  The  language  used  in 
the  statute  is  clearly  broad  enough  to  cover  any  situation  which  might 
arise,  either  through  mere  failure  to  mention  the  power  in  the  will,  or 
through  a  lapsed  or  void  appointment.  Whether  the  statute  is  to  be 
construed  strictly,  or  liberally  as  a  remedial  statute,  the  court  should 
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not  limit  its  scope  to  an  extent  unwarranted  by  its  plain  language.  I 
do  not  see  that  the  distinction  attempted  to  be  drawn  between  special 
and  general  powers  has  any  application  to  the  situation  presented 
here.  There  is  nothing  in  the  statutes  above  quoted  which  show  any 
such  distinction,  nor  have  I  been  referred  to  any  authority  to  that 
effect.  In  construing  a  similar  English  statute,  it  has  been  held  that 
a  general  residuary  clause  operates  to  pass  property  embraced  within 
a  void  execution  of  a  power  of  appointment.  Freme  v.  Clement,  L. 
R.  18  Ch.  Div.  499;  Bush  v.  Cowen,  9  L.  T.  Rep.  N.  S.  161 ;  Oake 
v.  Heath,  1  Ves.  Sen.  135 ;  In  re  Hunt,  L.  R.  31  Ch.  Div.  308.  It  is 
true  that  the  English  cases  seem  to  be  based  upon  a  statute  relating 
to  general  beneficial  powers,  and  those  cases  related  to  such  general 
powers;  but  our  statutes  make  no  such  distinction,  but  are  broad 
enough  to  cover  all  powers,  special  as  well  as  general.  I  do  not  see, 
therefore,  why  the  reasoning  of  the  English  cases  is  not  applicable  here. 
Aside  from  these  English  authorities,  however,  I  believe  this  doctrine 
is  based  on  sound  principles  of  construction  recognized  by  the  courts 
of  this  state. 

I  conclude  therefore  that  the  clause  of  the  will  of  Cornelius  McLean 
by  which  he  attempted  to  execute  the  power  of  appointment  given  to 
him  by  his  father's  will  was  only  valid  to  the  extent  that  it  appcnnted 
an  estate  to  his  wife  for  life  or  during  widowhood ;  that  the  remain- 
ing provisions  of  that  clause,  giving  the  remainder  or  principal  to  the 
Mt.  Vernon  Hospital  and  the  Westchester  Women's  Club  of  Mt. 
Vernon,  were  void ;  and  that  such  remainder  or  principal  of  the  fund 
in  question  passed  by  the  residuary  clause  of  his  will  to  his  wife, 
Leslie  A.  McLean,  and  her  executrix  is  entitled  to  receive  the  fund 
under  her  will. 

Decision  and  judgment  in  conformity  with  this  opinion  may  be  set- 
tled on  notice.  The  question  of  costs  and  allowance^)  may  be  presented 
upon  such  settiement 


BLACK  y.  GIBBS  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    October  6,  1915.> 

PiKADiNG  ^=5>194(5)—Demubreb— Answer— Denial  in  Affirmative  Defensebt. 
An  affirmative  defense  which  contains  denials  of  material  allegations  of 
the  complaint  Is  not  demurrable. 

[£d.  Note.— For  other  cases*  see  Pleading,  Cent.  Dig.  |  452 ;   Dec.  Dig^ 

Action  by  one  Black  against  one  Gibbs  and  others.  Demurrer  to 
defense  overruled. 

D.  J.  Ely,  of  New  York  City,  for  plaintiff. 

J,  N.  Folwell,  of  New  York  City,  for  defendants. 

GREENBAUM,  J.  Plaintiff  demurs  to  the  first  affirmative  and 
complete  defense  interposed  by  the  defendant  Gibbs  upon  the  ground 
that  it  is  insufficient  in  law.    There  can  be  no  doubt  that  the  defense 
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attempted  to  be  pleaded  is  bad.  The  only  question  is  whether  its  suffi- 
ciency can  be  tested  by  demurrer  in  view  of  the  presence  therein  of  a 
number  of  denials  of  material  allegations  of  the  complaint.  This  vexed 
question  has  been  decided  differently  by  the  Appellate  Division  in  dif- 
ferent departments:  In  Stem  v.  Marcuse,  119  App.  Div.  478,  103  N. 
Y.  Supp.  1026,  and  Stroock  Plush  Company  v.  Talcott,  129  App.  Div. 
14,  18,  113  N.  Y.  Supp.  214,  it  was  held  in  the  Second  Department 
that  denials  in  an  affirmative  defense  constitute  no  reason  for  refusing 
to  sustain  a  demurrer  thereto.  But  it  has  been  held  otherwise  in  this 
department.  Uggla  v.  Brokaw,  77  App.  Div.  310,  79  N.  Y.  Supp. 
24i;  Mendelson  v.  Margulies,  157  App.  Div.  666,  142  N.  Y.  Supp. 
825 ;  Stemmerman  v.  Kelly,  122  App.  Div.  669,  107  N.  Y.  Supp.  379. 
Under  the  last-mentioned  cases  the  proper  practice  is  held  to  be  to 
move  to  strike  out  the  denials  as  irrelevant  and  redundant.  It  is  re- 
grettable that  in  the  discussion  of  this  question  neither  of  the  appd- 
late  courts  has  undertaken  to  consider  the  opinions  of  the  other. 
Under  the  circumstances  here  appearing  the  court  is  constrained  to 
follow  the  ruling  of  this  department  and  to  overrule  the  demurrer,  but 
without  costs. 


<d3  Misc.  Rep.  368) 

PATTEN  V.  HARPER'S  WEEKLY  CORP.  et  aL 
(Supreme  Court,  Trial  Term,  New  York  County.    January,  1916.) 

1.  Pleading  <S=»194(5)— Answer— DErBNRE  Bad  in  Part. 

A  separate  defense,  which  contains  denials  of  material  allegations  of 
the  complaint,  will  withstand  a  demurrer,  though  bad  in  itself. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §  452 ;  Dec.  Dig. 
<S=>194(5).] 

2.  Libel  and  Slander  ^=>91,  100(1) — Actions — Pleading — Issues. 

Even  if  a  mere  denial  of  Innuendoes  in  a  complaint  for  libel  be  proper, 
such  a  denial  is  surplusage,  where  the  pubUcation  of  the  libel  is  Itself  de- 
nied, and  unnecessary  innuendoes,  or  such  as  attribute  to  words  their 
natural  and  obvious  import,  are  not  put  in  issue  by  a  denial. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §§  215-217, 
240,  247,'   Dec.  Dig.  <@=>91,  100(1).] 

3.  Libel  and  Slander  ^=»94(4)— Actions— Pleading— Answer, 

A  denial  of  plaintiff's  good  repute  is  no  defense  to  an  action  for  libel. 
[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §§  222- 
224;   Dec.  Dig.  «S=»94(4).] 

4.  Libel  and  Slander  ^=>94(4)— Actions— Pleading— Answer. 

Where  a  libel  consists  of  a  charge  of  fraud  and  deceit  in  the  manufac- 
•ture  and  sale  of  a  worthless  or  harmful  medicine,  a  plea  of  Justification 
must  allege  that  plaintiff  knew  his  product  was  worthless  and  harmful, 
and  that  it  was  sold  with  Intent  to  deceive. 

[Ed.  Note.— F6r  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §|  222- 
224;  Dec.  Dig.  <@=>94(4).] 

5.  Evidence  <S=»54—PRESxnfPTioNs— Primary  Facts. 

Where  the  law  does  not  presume  a  certain  fact  from  certain  other  facts, 
It  is  necessary,  in  order  to  raise  such  presumption,  that  the  fact  to  be  pre- 
sumed is  necessarily  implied  therefrom,  and  it  is  not  sufficient  that  it  may 
be  inferable  from  the  primary  facts. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §  74;  E>ec.  Dig. 
«=»54.] 
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6.  lilBEL  AND  SLANDEB  ^=»94{4)— ACTIONS— PUEADING—ANSWBB. 

Where  an  alleged  libel  is  an  attadc  on  the  adyertised  and  actual  merits 
of  a  patent  medicine  and  upon  plaintiff  as  one  actually  and  morally  re- 
spMisible  for  the  injurious  effects  from  the  sale  of  the  medicine,  and  the 
nefarious  methods  by  which  sales  are  effected,  a  plea  of  Justification,  which 
foils  to  allege  that  the  plaintiff  manufactured  or  sold  the  medicine,  and 
wliich  merely  alleges  that  he  was  the  diief  owner  of  the  medicine  com- 
pany, and  whidi  does  not  show  that  plaintiff  was  connected  with,  or  re- 
sponsible for,  the  making,  selling,  or  advertising,  except  as  It  may  be 
inferred  from  his  being  the  chief  owner,  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  |§  222- 
224 ;  Dec.  Dig.  <$=994(4).] 

7.  Libel  and  Slander  ^=9^(1) — ^Actions — ^Pleading — Answer. 

Where  a  justification  is  pleaded  as  a  complete  defense  to  the  whole  pub- 
lication charged  in  an  action  for  libel,  the  pica  should  be  as  broad  as  the 
charge,  and  the  very  charge  attempted  to  be  justified. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  |  219; 
Dec  Dig.  «=»04(1).] 

8.  Libel  and  Slander  «=9d4(4)—Ju8TincATi0N— Truth  or  Charqb. 

Where  the  libelous  charge  alleged  is  that  the  patent  medicine  sold  by 
plaintiff  is  a  cheat  because  of  its  working  "inevitably'*  to  the  hurt  of  the 
victim,  and  that  plaintiff,  who  manufactures  and  sells  it  is  a  swindler,  a 
plea  of  justification  that  the  medicine  is  without  therapeutic  value,  save 
*'in  special  cases  and  under  special  drcumatances,"  is  insv^cient,  not  being 
as  broad  as  the  charge. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  M  222- 
224;  Dec.  Dig.  «=»94(4).] 

9.  Libel  and  Slander  ^=»36,  41— Offenses— ••Privilege.** 

a  publication  by  a  newspaper,  relating  to  the  manufacture  and  sale  of 
a  patent  medicine  and  the  conduct  of  the  manufacturer  and  seller,  is  nei- 
ther privileged  nor  quallfledly  so;  **privilege"  being  a  defense  to  what 
might  otherwise  be  libelous. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  |{  114, 
115,  127-129;   Dec.  Dig.  «=»36,  41.] 

10.  Libel  and  Slander  «=»48(1)— Justification— "Fair  Comment." 

The  right  of  **fair  conmient"  extends  equally  to  newspapers  and  to  the 
public  generally,  but  is  limited  to  conmient  on  the  facts ;  mere  belief  of  the 
truth  of  the  matter  published  being  insufficient. 

[l!:d.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  ||  144, 
147;  Dec.  Dig.  <8=>48(l).l 

11.  Libel  and  Slander  ^=»48(1)— Justification— Fair  Comment. 

Id  a  publication  purporting  to  disclose  the  worthless  character  of  a 
medicine  manufactured  and  sold  by  a  company,  of  which  plaintiff  was  the 
chief  owner,  and  to  expose  the  falsity  of  the  assertions  of  the  curative 
value  of  the  medicine,  charges  that  plaintiff  is  a  swindler  and  fraud  and 
a  health  poisoner,  and  statements  comparing  him  with  a  ••cadet"  and  a 
"panderer,"  and  asserting  that  by  methods  characteristic  of  such  creatures 
he  has  become  rich  and  influential,  are,  as  matter  of  law,  not  comment. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §S  144, 
147;  Dec.  Dig.  «=»4S(1).] 

Action  by  John  A.  Patten  against  the  Harper's  Weekly  Corporation 
and  others.    Demurrer  to  answer  sustained. 

The  action  is  for  libel.  Defendants  Harper's  Weekly  Corporation  and  Hap- 
good  answered  jointly  and  defendant  McClure's  separately.  Plaintiff  demurs 
to  several  affirmative  defenses  set  up  in  these  answers  as  insufiicient. 

The  complaint  alleges  that  Harper's  Weekly  and  McClure's  (corporations) 
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are  publishers  of  the  periodical  Harper's  Weekly,  of  which  Hapgood  Is  editor 
and  manager.  Plaintiff  was  part  owner  of  the  Chattanooga  Medicine  (Com- 
pany, manufacturer  and  vendor  of  "Wine  of  Cardul,"  and  was  also  prominent  In 
the  affairs  of  the  Methodist  Episcopal  Church  as  a  lay  member,  holding  posi- 
tions of  responsibility  and  Influence.  Q^e  libelous  matter  as  set  forth  is  as 
follows: 

"Women,  not  men,  are  the  financial  prop  of  the  patent  medicine  swlndla 
By  nature  more  credulous  and  fearful,  and  brought  into  Intimate  contact  with 
ailment  and  suffering  by  their  physical  organization,  they  lend  themselves 
wif^  pathetic  eagerness  to  the  fraudulent  schemes  of  the  health  poisoners. 
'Female  weakness'  are  magic  words  that  rarely  fail  to  tap  a  golden  stream, 
and  it  is  among  those  who  prey  on  the  terrors  of  the  mother  sex  that  the 
great  fortunes  are  found. 

"The  'cadet,'  quite  properly,  is  held  in  loathing.  In  most  statute  books  it 
is  written  .down  as  a  crime  to  live  on  the  wages  of  a  woman's  shame.  Yet 
wherein  does  the  'cadet'  differ  materially  from  the  patent  medicine  frauds  who 
live  on  the  wages  of  a  woman's  fears?  Both  sources  of  revenue  are  equally 
parasitic.  Scientific  analyi^s  has  failed  to  reveal  a  single  so-called  'woman's 
remedy'  that,  in  its  essence,  is  not  a  cheat,  working  Inevitably  to  the  hurt  of 
the  victim.  While  the  'cadet'  is  put  in  prison,  the  'female  weakness'  panderer, 
after  winning  riches,  mounts  to  high  place  In  cItIc  and  religious  organizations, 
and  becomes  a  pillar  of  society. 

"The  two  principal  'suffering  women'  businesses  in  the  country  to-day  are 
Wine  of  Cardul    ♦    ♦    • 

"The  chief  owner  of  the  Chattanooga  Medicine  Comimny,  maker  of  Wine  of 
Oardui,  is  John  A.  Patten.  Mr.  Patten  is  one  of  the  richest  and  most  influen- 
tial citizens  of  Chattanooga.  Even  more,  he  is  probably  the  noost  Influential 
layman  in  the  Methodist  Episcopal  Church,  being  chairman  of  the  book  com- 
mittee, which  has  general  supervision  of  the  publishing  flnandal  Interests  of 
the  church ;  also  power  to  flx  the  salaries  of  bishops,  church  publication  edi- 
tors and  publishing  agents,  and  to  remove  from  office  the  editor  of  any  of  the 
official  publications.  la  addition,  he  is  one  of  the  managers  of  the  board  of 
education,  a  member  of  the  commission  on  federation,  of  the  executive  com- 
mittee of  the  laymen's  associations  and  of  the  Methodist  Men's  Conven- 
tion.   ♦    ♦    ♦" 

By  innuendo  the  meaning  attributed  to  these  words  Is,  in  substahce,  that 
plaintiff  was  a  "swindler"  "engaged  in  fraudulent  schemes,"  a  "health  i)oison- 
er,"  a  "fraud,"  "living  on  Uie  wages  of  women's  fears,"  a  "panderer"  of  a 
class  with  "male  bawds,"  by  all  of  which  means  and  practices  plaintiff  had 
achieved  prominence  in  civic  and  religious  associations;  that  by  the  sale  of 
Wine  of  Cardui,  a  poisonous  decoction,  to  sickly  and  credulous  women  plain- 
tiff had  amassed  a  fortune  and  had  achieved  high  position  in  social  and  re- 
ligious life,  and  also  that  by  the  sale  of  said  compound  plaintiff  had  placed 
himself  on  the  level  of  a  "cadet"  (whose  trade  is  defined  by  the  pleader  to 
be  both  reprehensible  and  criminal),  and  as  such  should  not  only  "be  loathed' 
by  all  mankind,"  but  deserved,  and  should  receive,  the  punishment  accorded  to 
such  persons. 

Further  libelous  matter  alleged  is:  "Furthermore,  no  official  publication  of 
the  Methodist  Episcopal  Church  accepts  the  advertisements  of  Wine  of  Cardui. 
If  Mr.  Patten's  money  is  'clean'  and  not  derived  from  a  vicious  fraud  on 
sickly  women,  what  is  the  matter  with  his  advertising?"  The  meaning  attrib- 
uted by  Innuendo  to  these  words  is  that  the  Methodist  Church  refused  to 
permit  the  advertisements  of  Wine  of  Cardui  to  appear  in  its  official  publi- 
cations because  those  in  control  thereof  knew  or  believed  that  as  a  medicine 
it  was  harmful  and  a  fraud,  and  that  because  of  his  connection  therewith 
plaintiff  was  a  "swindler,"  and  no  better  than  a  "cadet,"  and  that  the  money 
he  had  obtained  from  the  sale  of  Wine  of  Cardui  had  been  obtained  by  fraud 
and  was  "unclean."  Then  follows  a  general  Innuendo,  In  whidi  the  preceding 
separate  innuendoes  are  summed  up  in  somewhat  different  words,  but  in 
effect  and  meaning  substantially  the  same  as  that  theretofore  attributed  to 
them. 
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First  Defense — Justification:  (II)  Denies  plaintiff's  good  repute;  admits 
publication  of  an  article  of  which  the  matter  set  forth  In  the  complaint  is  a 
part,  but  the  true  meaning  thereof  appears  only  from  the  article  itself,  of 
which  a  copy  is  annexed;  said  article  "is  true  in  substance  and  In  fact'*; 
denies  the  innuendoes  of  the  complaint.  (Ill)  Plaintiff  was  "chief  owner"  of 
the  medicine  company,  maker  of  Wine  of  Cardui;  a  rich  and  Influential  dti- 
zen  of  CJhattanooga,  and  an  Influential  layman  in  the  Methodist  Church,  chair- 
man of  the  committee  having  supervision  of  the  "publishing  financial  interests 
of  the  church,"  with  power  to  fix  salaries  of  and  to  control  editors,  publishing 
agents,  and  others,  and  also  held  other  oflices  of  importanoe^  (IV)  The  medi- 
cine company  had  widely  advertised  that  Wine  of  Cardui  "was  needed  by 
women  as  a  general  nerve  and  system  tonic,"  a  remedy  for  all  "female  ills/' 
nonintoxlcating,  harmless,  and  of  medicinal  value  to  women  for  certain  pur- 
poses and  during  certain  periods,  which  the  pleader  details,  whereas,  in  fact, 
"it  was  without  therapeutic  value,  save  ♦  ♦  ♦  in  special  cases  and  under 
special  circumstances,  because  of  its  alcoholic  contents,"  and  if  used  by  all 
women  under  all  circumstances,  it  was  worthless,  a  fraud,  and  in  some  cases 
"harmful  and  poisonous  to  the  system."  (V)  Wine  of  Cardui  was  "essen- 
tially twenty  per  cent,  alcohol,  other  drugs  present  being"  insufficient  for 
medicinal  effect  (VI)  Prior  to  the  publication  of  the  article,  no  "official 
publication"  of  the  Methodist  Church  "accepted"  advertisements  of  Wine  of 
CSardui,  and  because  of  the  "circumstances  hereinbefore  disclosed,"  it  was  prop- 
er to  inquire  "what  was  the  matter  with  the  plaintiff's  [sic]  advertising  if  bis 
money  was  clean  and(  not  derived  from  a  vicious  fraud  on  sickly  women? 
The  answer  may  be  found  in  the  character  of  the  advertising"  issued  by  the 
medicine  company  prior  to  the  publication  of  the  article,  "random"  extracts 
from  which  are  set  forth  at  length.  (VII)  It  is  true  that  "women  and  not 
men  are  the  financial  prop  of  the  patent  medicine  swindle.  By  nature  more 
credulous,  etc.,  continuing  to  quote  from  the  words  set  forth  in  the  com- 
plaint down  to  and  including  the  words  "it  is  among  those  who  prey  on  the 
terrors  of  the  mother  sex  that  the  great  fortunes  are  found."  It  is  true  that 
the  "cadet"  is  held  in  loathing.  "In  most  statute  books  it  is  written  down  as 
a  crime  to  live  on  the  wages  of  a  woman'ib  shame.  Yet  it  may  properly  and 
truthfully  be  inquired  wherein  does  the  'cadet'  differ  materially  from  the 
patent  medicine  frauds  who  live  on  the  wages  of  a  woman's  fears?"  The 
pleader  then  marshals  alleged  facts  in  support  of  the  asserted  analogy  be- 
tween "cadets"  and  "patent  medicine  frauds,"  concluding  with  the  words:^ 
"It  is  true  that  one  of  the  principal  'suffering  women'  businesses  in  the  coun- 
try to-day  is  'Wine  of  Cardui.' " 

Second  Defense — ^Privilege  and  Fair  Comment:  (VIII)  Realleges  the  allega- 
tions of  paragraph  II  of  the  first  defense.  (IX)  Defendants  were  publishers  of 
Harper's  Weekly,  and  "sought  to  publish"  facts  only  which  they  believed  to 
be  true,  with  fair  comments  thereon,  in  pursuance  of  their  "moral  duty  [slc]"^ 
to  their  readers  and  to  the  public.  (X)  Defendants  believed  there  were  "on 
the  market"  for  sale  widely  advertised  "nostrums,"  some  worthless  and  others 
harmful,  and  that  they  would  be  serving  the  public  interest  by  exposing  the 
same.  (XI)  Animated  by  these  motives  they  engaged  one  Creel  to  investigate. 
They  knew  Creel  to  be  an  experienced  "investigator"  and  journalist  "of 
recognized  standing."  They  directed  Creel  tot  consult  one  Adams,  who  had 
investigated  patent  medicines,  and  whom  defendants  believed  to  be  a-  "compe- 
tent investigator."  (XII)  Creel  consulted  Adams»  who  said  Wine  of  Cardui 
"was  a  fraud,  a  cheat,  a  swindle";  was  sold  on  advertisements  which  were 
"false,  vicious  and  Indecent,"  and  that  in  his  (Adams')  opinion  "the  public  in- 
terests would  be  served  by  the  publication  of  the  true  facts  concerning  the 
medical  value  of  Wine  of  Cardui."  (XIII)  Creel  also  "interviewed"  Dr. 
Kebler,  'In  charge  of  the  bureau  of  chemistry"  of  the  department  of  agricul- 
ture, by  whom  he  was  told  that  the  chief  ingredient  of  Wine  of  (Dardui  was  al- 
cohol, its  other  ingredients  being  "in  such  proportion"  as  to  lack  therapeutic 
value;  that  the  "claims"  made  for  Wine  of  Cardui  by  the  medicine  company 
were  "false  and  outrageous,"  and  that  the  preparation,  if  used  by  girls  and 
women  indiscriminately,  as  urged  by  the  advertisements,  was  worthless  anA 
harmful     (XIV,   XV,    XVI)  Creel  also   corresponded    with   the   American 
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Medical  AjBsoclatioQ,  an  organization  of  high  repute,  the  chemists  of  which 
**had  made  a  scientific  investigation"  of  Wine  of  Cardui.  (XVII)  The  asso- 
ciation gave  Oreel  the  "results"  of  its  investigation  of  Wine  of  Oardul  as  set 
forth  in  articles  published  by  it,  a  copy  of  which  is  annexed.  (XVIII)  Creel 
studied  these  articles,  compared  them  with  the  information  received  from 
Adams  and  Kebler,  and  believed  the  statements  in  the  association  publication 
to  be  true.  (XIX,  XX)  Relying  on  the  foregoing  information,  Creel  wrote 
the  article  in  question,  and  submitted  it  to  Hapgood,  together  with  the  infor- 
mation on  which  it  was  founded.  Because  of  their  conlidence  in  Adams  and 
Kebler  and  the  publications  of  the  medical  association,  defendants  believed 
their  article,  as  well  as  those  of  the  association's,  to  be  true ;  and  (XXI)  that 
Wine  of  Cardui  was  20  per  cent,  alcohol  and  its  other  ingredients  without 
therapeutic  valua  (XXII)  Prior  to  the  publication  of  said  article  defendants 
knew  that  the  medicine  company  had  widely  advertised  Wine  of  Cardui,  as 
showik  by  extracts  from  such  advertisements.  (Here  follow  the  same  "ex- 
tracts" as  are  set  forth  in  paragraph  VI  of  the  defense  of  justification.) 
(XXIII)  Defendants  believed  the  "claims"  made  for  Wine  of  CSardui  in  these 
advertisements  were  untrue,  fraudulent,  indecent,  and  calculated  to  dec^ve 
and  prey  upon  the  hopes  and  fears  of  women  (evidently  referring  to  the  text 
of  the  advertisements  thereinbefore  set  forth) ;  that  alcohol,  taken  IndlBarlm- 
inately  by  women  of  all  ages  and  without  medical  advice,  was  harmful  and  in 
some  cases  "poisonous  to  health" ;  that  "he  is  a  'health  poisoner'  who  urges 
mothers  to  give  freely  to  12-year  old  girls  a  'remedy'  containing  20  per  cent, 
alcohol  and  devoid  of  any  other  medicinal  valua"  (XXIV)  "Wherefore" 
defendants,  because  of  their  aforesaid  "knowledge,"  and  believing  the  "facts" 
thereinbefore  set  forth  to  be  true,  published  the  article  in  question,  but  with- 
out malice,  and  in  the  Interest  of  the  public  and  of  the  readers  of  Harper's 
Weekly.  (XXV)  In  view  of  the  said  advertisements  defendants  believed  the 
excerpts  from  their  article  set  forth  in  the  complaint  (although  separated 
from  their  context)  were  fair  comments  "on  the  facts  hereinbefore  set  forth" 
and  believed  by  defendants  to  be  true.  (XXVI)  They  believed  plalntiif  was 
connected  with  the  Methodist  Church,  as  set  forth  both  in  their  article  and 
in  the  complaint,  such  belief  being  foimded  on  the  publications  of  the  Ameri- 
can Medical  Association.  (XXVII)  They  believed  no  official  publication  of  the 
Methodist  Church  accepted  advertisements  of  Wine  of  CJardui,  the  grounds  of 
their  belief  being  the  same  as  last  stated.  (XXVIII)  They  believed  "every 
statement"  contained  in  the  article  of  which  plaintiff  complains  was  true,  and 
that  "the  comments  upon  the  facts  set  forth  in  said  publication  were  fair,"  and 
that  the  deductions  therefrom  and  illustrations  and  analogies  contained  in 
the  article  were  "fair  and  reasonably  Included  within  the  discliarge  of  the 
moral  duty"  they  owed  to  their  readers  and  to  the  public,  and  that  the  occa- 
sion for  said  article  was  proper ;   and  (XXIX)  was  privileged. 

Martin  W.  Littleton,  of  New  York  City,  for  plaintiff. 

Emory  R.  Buckner,  of  New  York  City,  for  defendants  Harper's 
Weekly  and  Hapgood. 

Duell,  Warfield  &  Duell,  of  New  York  City,  for  defendant  McClure 
Ppblications. 

HOTCHKISS,  J.  Instead  of  the  concise  statement  of  facts  re- 
quired by  traditional  rules  of  pleading,  the  phrasing  of  the  several 
defenses  follows  so  closely  the  literary  style  of  the  "investigator"  who 
wrote  the  article  complained  of  as  to  encourage  the  suspicion  that  the 
latter  also  drafted  the  defenses  demurred  to.  The  diffuse,  rhetorical, 
argumentative,  and  repetitious  form  of  the  pleading,  which  includes 
also  many  mere  items  of  evidence  as  distinguished  from  ultimate  facts, 
has  materially  added  to  the  labor  of  analyzing  the  defenses  under  ex- 
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amination.  Stripped  to  their  bare  bones,  the  first  and  second  defenses 
amount  to  this : 

First  Defense:  Denies  that  plaintiff's  reputation  was  good;  denies 
publication  of  the  words  alleged  (save  as  part  of  the  entire  article) 
and  the  innuendoes  attached  thereto ;  alleges  that  in  view  of  the  true 
nature  of  Wine  of  Cardui  and  the  character  of  the  advertisements 
promoting  the  sale  thereof  by  the  medicine  company  (the  maker  and 
vender),  the  published  article  was  in  substance  true,  and  the  words  con- 
cerning plaintiff  contained  therein  were  justified. 

Second  Defense :  Repeats  the  allegations  of  paragraph  II  of  the 
answer,  and  alleges,  further,  that  because  of  matters  disclosed  in  de- 
tail defendants  believed  the  statements  contained  in  the  article  were 
true,  and  that  the  reflections  upon  plaintiff  were  fair  conmients  "on  the 
facts  hereinbefore  set  forth";   also  that  the  occasion  was  privileged. 

[1]  Although  a  separate  defense  may  in  itself,  be  bad,  if  it  contains 
denials  of  material  allegations  of  the  complaint,  according  to  the  prac- 
tice in  this  department,  the  defense  is  good  against  demurrer  so  long 
as  the  denials  remain,  even  though  they  be  improperly  included  in  the 
defense.    Black  v.  Gibbs,  Greenbaum,  J.,  158  N.  Y.  Supp.  69. 

[2]  Although  the  defense  of  justification  is  ordinarily  one  of  confes- 
sion and  avoidance,  from  the  papers  herein  it  appears  that  on  a  mo- 
tion made  by  plaintiff  to  strike  out,  the  court,  as  to  both  the  first  and 
second  defenses,  held  that  defendants  were  entitled  to  deny  publication 
of  excerpts  from  an  article,  and  "to  justify  a  charge  as  interpreted  by 
an  article  in  its  entirety."  As  to  the  innuendoes,  it  was  held  in  eflFect 
that  where  defendants  justified  an  article  in  its  entirety,  of  which 
article  the  libelous  words  complained  of  were  a  part,  it  was  proper, 
in  the  plea  of  justification,  to  deny  the  innuendoes  of  the  complaint. 
The  sufficiency  of  the  defenses  was,  of  course,  not  involved  on  said 
motion.  Admitting  that  a  mere  denial  of  innuendoes  be  proper,  and 
that  such  a  denial  simpliciter  is  sufficient  to  raise  an  issue,  a  denial  of 
innuendoes  is  clearly  surplusage  where,  as  here,  the  publication  of  the 
alleged  libel  is  itself  denied.  So,  too,  unnecessarily  innuendoes,  or  sucli 
as  attribute  to  words  their  natural  and  obvious  import,  are  not  put  in 
issue  by  a  denial.  Morrison  v.  Smith,  177  N.  Y.  366,  69  N.  E.  725 ; 
Haffen  v.  Tribune  Ass'n,  126  App.  Div.  675,  111  N.  Y.  Supp.  225. 
This,  I  think,  is  the  situation  here,  for  the  libelous  words  alleged  in  the 
complaint  obviously  import  the  meaning  attributed  to  them  by  the 
pleader. 

[3]  It  is  also  apparent  that  the  denial  of  plaintiff's  good  repute  is 
no  defense.  I  am  thus  brought  to  consider  the  first  and  second  de- 
fenses in  the  light  of  their  affirmative  allegations,  and  as  well  in  the 
light  of  the  entire  article,  as  distinguished  from  the  excerpts  set  forth 
in  iht  complaint.  The  allegation  that  the  article  "is  true  in  substance 
and  in  fact"  raises  no  issue.     See  post. 

[4]  Where  the  libel  consists  of  a  charge  of  fraud  and  deceit  in  the 
manufacture  and  sale  of  a  worthless  or  harmful  medicine,  I  think  it 
is  necessary  for  a  plea  of  justification  to  allege  that  plaintiff  knew  his 
product  was  worthless  and  harmful,  and  that  it  was  sold  with  intent 
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to  deceive.  The  essence  of  the  wrong  lies  in  knowledge  of  the  ma- 
terial facts  and  the  evil  intent  involved  in  the  act  of  sdlirig.  When- 
-ever  knowledge  and  intent  are  material  they  should  be  alleged  either 
expressly  or  impliedly. 

[5]  Given  certain  facts,  the  law  itself  in  some  cases  presumes  the 
existence  of  certain  other  facts.  But  where  the  law  raises  no  such 
presumption,  then,  whether  the  situation  is  one  of  pleading  or  of  proof, 
to  presume  a  fact  it  is  not  sufficient  that  the  fact  to  be  presumed  may 
be  inferable  from  the  primary  facts ;  it  must  be  such  as  is  necessarily 
implied  therefrom.     See  Jacobs  v.  Monaton  Realty  &  Inv.  Co.,  post 

In  the  case  of  one  who  manufactures,  as  distinguished  from  one 
who  sells  (see  Hehmeyer  v.  Harper's  Weekly  Corp'n,  156  N.  Y.  Supp. 
98),  there  may  be  a  presumption  of  knowledge  of  ingredients,  but  it 
would  be  going  altogether  too  far  to  say  that  it  is  necessarily  to  be 
presumed  that  the  manufacturer  of  a  patent  medicine,  not  necessarily 
poisonous,  knows  that  his  composition  is  harmful,  and,  if  he  sells  it, 
that  his  sales  are  fraudulent,  and  made  with  intent  to  deceive. 

There  is  no  express  allegation  of  knowledge  or  intent  in  this  an- 
swer, and  no  fact  is  alleged  from  which  either  knowledge  or  intent 
must  necessarily  be  implied.  So  far  from  this  being  the  case,  the 
first  defense  expressly  admits  that  "in  special  cases  and  imder  special 
circumstances"  Wine  of  Cardui  has  therapeutic  value. 

[8]  The  plea  is  deficient  for  a  further  reason.  As  a  whole,  the 
article  in  question  is  an  attack  upon  the  advertised  and  actual  merits 
of  Wine  of  Cardui,  and  upon  plaintiff  as  one  actually  and  morally  re- 
sponsible for  the  injurious  effects  resulting  from  the  sale  of  the  sub- 
stance and,  as  well,  the  nefarious  methods  by  which  sales  are  effected. 
In  fact  plaintiff  is  not  alleged  to  have  manufactured  or  sold  Wine  of 
Cardui.  The  allegation  is  that  plaintiff  was  "chief  owner"  of  the 
medicine  company,  the  "maker"  and  "manufacturer"  of  Wine  of 
Cardui.  Every  act  alleged  with  respect  to  the  manufacturing,  advertis- 
ing, and  sale  of  Wine  of  Cardui,  if  directly  alleged  at  all,  is  alleged  to 
have  been  tiie  act  of  the  company.  Whether  the  "company"  was  a 
partnership  or  a  corporation  does  not  appear.  Nowhere  is  plaintiff 
alleged  to  have  been  in  any  way  connected  with  or  responsible  for  the 
making,  vending,  or  advertising,  save  so  far  as  responsibility  therefor 
may  be  inferred  from  the  fact  that  he  was  "chief  owner"  of  the  "com- 
pany." The  pleader  has  apparently  assumed  that  because  plaintiff  was 
such  "chief  owner,"  it  necessarily  followed  that  he  was  responsible 
for  all  of  the  "company's"  acts,  chargeable  with  their  falsity  and 
wrongfulness  and,  as  well,  with  knowledge  of  the  alleged  worthless 
character  of  Wine  of  Cardui  and  with  intent  to  deceive  by  the  sale 
thereof.  The  whole  fabric  of  the  defense  is  based  upon  this  assump- 
tion, the  infirmity  of  which  is  apparent.  See  Jacobs  v.  Monaton  Real- 
ty &  Inv.  Corp.,  212  N.  Y.  48,  105  N.  E.  968.  Manifestly  the  defense 
is  bad. 

[7]  There  is  still  a  further  objection  to  the  defense  in  question. 
Inasmuch  as  justification  is  pleaded  as  a  complete  defense  to  the  whole 
4>i  the  publication,  the  plea  should  be  as  broad  as  the  charge,  and  the 
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very  charge  attempted  to  be  justified.  Fero  v.  Ruscoe,  4  N.  Y.  162 ; 
Sawyer  v.  Bennett,  20  N.  Y.  Supp.  835.^ 

[8]  In  effect  the  charge  is  that  Wine  of  Cardui  is  a  "cheat"  because 
of  its  "working  inevitably  to  the  hurt  of  the  victim"  who  uses  it,  and, 
inasmuch  as  plaintiff  manufactures  and  sells  the  substance,  plaintiff 
is  a  swindler,  etc.  The  plea,  however,  alleges  not  that  the  use  of  Wine 
of  Cardui  works  "inevitably"  to  the  detriment  of  the  user,  but  that 
"it  is  without  therapeutic  value  save  *  *  *  in  special  cases  and 
under  special  circumstances,"  and  if  used  by  all  women  under  all 
circumstances  it  is  "harmful  and  poisonous  to  the  system."  Clearly 
this  does  not  meet  the  charge. 

[9, 10]  I  think  the  defense  of  privilege  and  fair  comment  is  also 
bad.  The  occasion  was  neither  privileged  nor  qualifiedly  so.  It  is 
the  right  of  every  man  to  state  facts,  and  as  well  to  fairly  comment  on 
the  wares  of  those  who  appeal  to  the  public  to  buy,  and  also  to  com- 
ment upon  their  conduct  in  that  behalf.  This  latter  is  but  a  phase  of 
the  right  of  fair  comment  generally  (Newell,  Sland.  &  Lib.  [3d  Ed.]  § 
702)  which  has  often  been  confused  with  privilege.  But,  as  Mr. 
Odgers  says: 

"A  privilege  is  a  right  which  I  possess  because  I  am  I;  because  I  hold  a 
particular  office  or  stand  in  a  particular  position  or  confidential  relation  to 
some  one  else.  A  right  which  every  citizen  possesses  merely  because  he  is 
a  citizen    ♦    ♦    •    is  no  privilege  at  alL"   An  Outline  of  the  Law  of  Libel,  42. 

Privilege  is  a  defense  to  what  might  otherwise  be  libelous;  fair 
comment  is  not  libel  at  all.  The  publishers  of  newspapers  stand  in 
no  better  position  with  respect  to  the  exposure  of  frauds  or  to  the 
right  of  comment  than  do  other  individuals,  and  any  pretense  on  their 
part  of  a  "moral  duty"  in  defense  of  what  would  not,  under  the  same 
circumstances,  be  lawful  for  any  person  is  mere  cant.  When  criticism 
of  conduct,  of  a  book,  or  of  a  commodity  is  invited  by  this  occasion, 
it  must  be  confined  to  the  action,  work,  or  thing.  If  it  goes  beyond 
this,  and  especially  if  it  attacks  the  author  or  individual,  the  critic 
writes  at  the  peril  of  being  held  for  libel.  Whether  the  bounds  of  fair 
comment  have,  in  the  particular  instance,  been  exceeded  is  usually  a 
question  for  the  jury,  but  it  is  too  much  to  say  that  it  is  always  such. 
Triggs  V.  Sun  P.  &  P.  Ass'n,  179  N.  Y.  144,  154,  71  N.  E.  739,  66  L. 
R.  A.  612,  103  Am.  St.  Rep.  841,  1  Ann.  Cas.  326;  Press  Pub.  Co.  v. 
Gillette,  229  Fed.  108, C.  C.  A. . 

[11]  For  similar  reasons,  and  particularly  where  the  facts  are  un- 
contradicted, it  may  be  a  question  of  law  whether  particular  words  are, 
in  any  sense,  comment,  fair  or  unfair.  If  A.  ccxnplains  that  B.  pub- 
lished him  as  a  murderer,  would  it  be  a  defense  for  B.  to  answer  that 
A.  advertised  pure  milk  for  sick  babies,  but  in  fact  sold  impure  milk, 
wherefore  B.  denounced  him  as  a  murderer.  The  sense  in  which  the 
word  "murderer'*  was  used  might  be  open  to  question,  but  any  sudi 
defense  would  be  raised  by  denying  the  charge  or  the  innuendo.  If 
false,  the  charge  would  obviously  be  defamation,  not  comment.  If 
the  diarge  were  true  as  laid,  it  would  be  open  to  the  defense  of  jus- 

1  Reported  in  full  In  the  New  York  Sapplemoit;  reported  as  a  memorandum 
dedston  without  opinion  in  66  Hun,  626. 
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tification,  but  if  asserted  to  be  comment,  its  appropriateness  as  such 
should  be  dealt  with  as  a  question  of  law.  Applying  these  principles 
to  this  case,  we  find  that  under  the  guise  of  an  article  purporting  to 
disclose  the  worthless  character  of  a  so-called  medicine,  manufactured 
and  sold  by  a  "company,"  of  which  plaintiff  was  the  "chief  owner," 
and  also  purporting  to  expose  the  falsity  of  the  assertions  of  the 
curative  value  of  the  medicine  made  by  the  "company"  in  its  advertis- 
ing (but  with  the  affairs  of  which  "company"  plaintiff  is  not  alleged 
to  have  been  connected  otherwise  than  as  such  "owner"),  defendants 
have,  in  substance  called  plaintiflF  a  swindler,  a  fraud,  and  a  health 
poisoner,  have  held  him  up  to  odium  by  comparing  him  with  a  "cadet" 
and  a  "panderer,"  and  have  asserted  that  by  methods  characteristic 
of  such  creatures  he  has  become  rich  and  influential.  In  respect  of 
the  defense  I  am  now  discussing,  and  aside  from  the  objection  that 
the  plaintiff  is  not  alleged  to  have  taken  part  in  the  business  of  adver- 
tising and  vending  Wine  of  Cardui  or  to  have  had  knowledge  of  its 
alleged  fraudulent  nature,  save  as  "chief  owner,"  the  defendants' 
words  concerning  plaintiff  can,  in  no  sense,  be  deemed  comment,  and 
it  should  be  so  determined  as  matter  of  law. 

There  is  a  further  objection  to  the  defense  in  question.  Based  on 
the  allegations  of  paragraph  II  of  tlie  answer,  which  contains  an  im- 
material denial  of  plaintiff's  good  repute  and  of  the  innuendoes  of  the 
complaint,  and  upon  an  allegation  that  the  article  complained  of  "is 
true  in  substance  and  in  fact,"  followed  by  further  allegations  to  the 
effect  that  defendants  had  used  due  care  to  ascertain  the  truth  of  the 
numerous  facts  constituting  the  substance  of  the  article  complained 
of,  all  of  which  facts  they  believed  to  be  true,  it  is  asserted  that  de- 
fendants' charges  against  plaintiff  and  their  reflections  upon  his  charac- 
ter were  no  more  than  fair  comment.  The  bare  denial  that  the  article 
was  "true  in  substance  and  in  fact"  is  worthless.  Bingham  v.  Gaynor, 
203  N.  Y.  27,  96  N.  E.  84.  But  it  lies  at  the  foundation  of  the  de- 
fense of  fair  comment  that  the  facts  commented  on  are  true,  and  mere 
belief  in  their  truth  is  insufficient.  Fry  v.  Bennett,  5  Sanford,  54; 
Bingham  v.  Gaynor,  supra,  203  N.  Y.  33,  96  N.  E.  84;  Triggs  v.  Sun 
P.  &  P.  Ass'n,  supra,  179  N.  Y.  154,  71  N.  E.  739,  66  L.  R.  A.  612, 
103  Am.  St.  Rep.  841,  1  Ann.  Cas.  326. 

The  plaintiff  also  attacks  the  several  defenses  on  grounds  other  than 
those  I  have  discussed,  some  of  which  are  of  obvious  seriousness ;  but, 
as  the  objections  referred  to  are  now  known  to  defendants,  and  as 
there  must  be  an  amendment,  opportunity  will  then  be  afforded  to 
avoid  these  objections,  should  such  a  course  be  deemed  wise,  and  a  dis- 
cussion of  them  now  is  unnecessary. 

The  defenses  contained  in  the  answers  of  defendant  McClure's  are, 
in  substance,  the  same  as  those  of  Harper's  and  Hapgood,  and  must 
fail  for  the  reasons  I  have  given. 

Demurrer  sustained,  with  costs  of  trial. 
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HOPKINS  V.  CONNECTICUT  GENERAL  LIFE  INS.  CO. 
(Supreme  Court,  Trial  Term,  New  York  County.    March,  1916.) 

1.  InSUBANCB  ^=>133(3)— CONTBACT — ^RlDEB — SiGNATUBE  BY  INBTJBEB. 

A  rider  attached  to  an  accident  policy,  providing  that  the  policy  does 
not  cover  loss  or  disability  caused  directly  or  indirectly  by  any  act  of 
any  of  the  belligerent  nations  engaged  in  the  European  war,  need  not  be 
signed  by  the  insui^r,  since  it  contains  no  promise  or  undertaking  on  its 
part,  and  does  not  waive  any  of  its  rights  or  impose  any  obligation  upon  it. 

[Ed.  Note.-— For  other  cases,  see  Insurance,  Cent  Dig.  §§  212,  213 ;  Dec 
Dig.  <g=»133(3).] 

2.  INSUBANCB  ^=>376(1) — OONSTBtrCnON  OF  CONTBACT — CHANGE  OF  POUCY. 

A  clause  in  an  accident  policy  providing  that  no  agent  has  authority  to 
change  the  policy  or  waive  any  of  Its  provisions,  and  no  change  shall 
be  valid  unless  approved  by  an  executive  officer  of  the  insurer  and  such 
approval  be  indorsed  on  the  policy,  is  solely  for  the  benefit  of  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §S  952-954 ;  Dec. 
Dig.  <te=>376(l).] 

3.  Insubance  ^=»376(1) — Contbact — ^Authority  of  Agent. 

Restrictions  in  an  accident  policy  on  an  agent's  power  to  modify  it  do 
not  apply  to  a  rider  attached  to  the  policy  at  the  time  of  its  execution, 
but  only  to  a  change  after  the  contract  has  been  made. 

[Ed.  Note.— For  other  cases,  seei  Insurance,  Cent  Dig.  §§  952-954;  Dec. 
Dig.  «=s>376(l).] 

4.  Insurance  ^=>138(1) — Contbact — ^Authobity  of  Agent — Estoppel  of  Ben- 

EUCIABY. 

Where  insurance  agents  were  authorized  to  sign  a  rider,  to  be  attached 
to  an  accident  policy,  providing  that  the  policy  should  not  cover  loss  caused 
directly  or  indirectly  by  any  act  of  any  of  the  belligerent  nations  engaged 
In  the  European  war,  and  to  deliver  the  policy  to  insured  only  "if  and 
when  he  signed  ^ the  rider,"  the  beneficiary  of  the  policy  cannot  recover 
on  the  ground  of  invalidity  of  the  rider,  since,  tf  that  falls  for  want  of 
authority  of  the  agents,  the  contract  as  a  whole  is  void. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  246-249 ;  Dec. 
Dig.  <8=»138(1).] 

5.  INSUBANCE  ^=>10 — Companies — Begulation — Felino  Fobms. 

Insurance  Law  (Consol.  Laws,  c.  28)  §  107,  as  added  by  Laws  1913,  c. 
155,  requiring  the  forms  of  policies  to  be  filed  with  the  superintendent  of 
insurance,  requires  the' general  foim  of  each  class  of  riders  to  be  attached 
to  policies  to  be  filed. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §  10 ;  Dec  Dig. 
«=PlO.] 

6l  Insubancb  €=s>138(l) — Liability  of  Insubanoe — ^Validity  of  Conditions. 
Under  Insurance  Law,  §  107,  as  added  by  Laws  1913,  c.  155,  requiring 
insurers  to  file  with  the  superintendent  of  insurance  the  forms  of  policies 
issued,  and  providing,  in  subdivision  "1,"  that  a  policy  issued  in  violation 
of  this  section  shall  be  held  to  be  valid,  but  shall  be  construed  as  pro- 
vided in  the  section,  and  when  any  provision  in  the  policy  is  in  confiict 
with  any  provision  of  the  section,  the  rights,  duties,  and  obligations  of 
the  Insurer,  the  policy  holder,  and  the  beneficiary  shall  be  governed  by  the 
section,  the  fact  that  a  war  rider  attached  to  an  accident  policy  has  not 
been  filed  with  the  superintendent  of  insurance  does  not  render  it  in- 
valid, and  authorize  a  recovery  on  the  policy  without  reference  to  its  pro- 
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visions,  but  merely  subjects  the  insurer  to  the  penalties  provided  by  the 
law. 

[Ed.  Note.-— For  other  cases,  see  Insurance,  Cent  Dig.  {§  246-249 ;  Dec 
Dig.  <©=>138(1).] 

%.   INSUBANCB  ^=S>133(2) — COWTUAOT — ^FORM  AND  BEQUISmSB. 

Insurance  Law,  §  107,  subd.  **b,"  cl.  6,  as  added  by  Laws  1913,  c.  155, 
requiring  any  portion  of  a  policy  which  purports,  by  reason  of  the  cir- 
cumstances under  which  a  loss  is  incurred,  to  reduce  any  indemnity  prom- 
ised therein  to  an  amount  less  than  that  provided  for  the  same  loss 
occurring  under  ordinary  circumstances^  to  be  printed  in  bold-faced  type 
and  with  greater  prominence  than  any  other  portion  of  the  text,  applies 
only  to  an  exception  In  the  main  part  of  the  policy,  and  not  to  exceptions 
consisting  of  riders  or  attached  papers. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Dec  Dig.  ^5»133(2).] 

Action  by  the  widow  of  Albert  L.  Hopkins  against  the  Connecticut 
General  Life  Insurance  Company.    Complaint  dismissed  on  the  merits. 

Thayer  &  Van  Slyke,  of  New  York  City,  for  plaintiff. 
George  Coggill,  of  New  York  City,  for  defendant. 

SHEARN,  J.  On  April  29,  1915,  defendant's  agents  in  New  York 
delivered  to  Albert  L.  Hopkins  a  policy  of  accident  insurance  issued 
by  defendant.  The  application  was  signed  by  Hopkins  and  in  the  event 
of  his  death,  resulting  from  the  injuries  insured  against,  the  policy 
provided  for  the  pa)mient  of  $40,000  to  his  wife,  the  plaintiff  herein. 
Hopkins  stated  to  defendant's  agent  at  the  time  of  making  the  applica- 
tion that  he  intended  to  travel  abroad.  The  policy  was  delivered  to 
him  after  he  had  signed  a  rider  attached  to  the  policy,  reading : 

"Rider  to  be  attached  to  and  form  part  of  policy  No.  0.  F.  6874,  Issued  by 
the  Connecticut  General  Life  Insurance  Company  to  Albert  Lloyd  Hopkins. 

"In  consideration  of  the  issuance  of  the  policy,  I  hereby  agree  for  myself,  my 
beneficiary,  our  respective  executors,  administrators  or  assigns,  that  this  pol- 
icy does  not  cover  any  loss  or  disability  resulting  from  bodily  injuries  caused 
directly  or  Indirectly  by  any  act  of  any  of  the  belligerent  nations  engaged  in 
the  present  European  war. 
"Dated  this  29th  day  of  April,  A.  D.  1915. 

"Connecticut  Gen.  Life  Ins.  Co. 
**Wells,  Potter,  Fish  &  Ustick,  Inc., 

"By  Frank  H.  Wells,  Treasurer. 
**A.  L.  Hopkins,  Insured." 

Wells,  Potter,  Fish  &  Ustick,  Incorporated,  is  a  domestic  corpora- 
tion, of  which  Frank  H.  Wells  is  treasurer  and  managing  director.  At 
and  prior  to  the  time  of  the  issuance  of  the  policy  Wells,  Potter,  Fish 
&  Ustick,  Incorporated,  had  been  authorized  to  act  as  agent  for  the 
defendant  under  section  91a  of  the  Insurance  Law  and  had  been  au- 
thorized by  defendant  to  issue  the  policy  involved  in  this  action  to 
Hopkins  "if  and  when  he  signed  the  rider"  above  referred  to.  Wells, 
Potter,  Fish  &  Ustick,  Incorporated,  had,  with  the  knowledge  and 
consent  of  defendant,  made  a  practice  of  signing  similar  riders  attach- 
ed to  similar  policies.  This  rider  was  copied  from  a  form  prepared 
by  an  executive  officer  of  defendant.  Wells,  Potter,  Fish  &  Ustick,  In- 
corporated, had  no  authority  to  issue  a  policy  such  as  tiie  one  in  suit 
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to  any  person  intending  to  travel  abroad  unless  such  person  signed  a. 
rider  similar  to  the  one  in  question.  After  the  policy  was  issued  Hop- 
kins sailed  on  the  Lusitania  and  was  drowned  while  a  passenger  on 
that  vessel  when  she  was  sunk  by  a  submarine  belonging  to  the  German 
navy  on  May  7,  1915. 

The  learned  counsel  for  the  plaintiff  contend  that  the  rider,  signed 
by  the  insured,  excluding  injuries  caused  by  the  acts  of  a  belligerent 
from  the  risks  insured  against  by  the  contract  of  insurance  must  be 
wholly  disregarded  as  invalid:  First,  because  it  was  not  signed  by 
an  executive  officer  of  defendant;  second,  because  the  form  of  the 
rider  had  not  been  filed  with  and  approved  by  the  superintendent  of 
insurance  of  the  state  of  New  York  before  it  was  signed  and  attached 
to  the  policy;  and,  third,  because  the  typewritten  rider  was  not  "print- 
ed in  bold-faced  type  and  with  greater  prominence  than  any  other  por- 
tion of  the  text  of  the  policy."  These  three  technical  claims  are  wholly 
unrelated.    Each  must  stand  on  its  own  merits. 

[1-3]  1.  The  lack  of  the  signature  of  an  executive  officer  to  the 
rider.  In  the  first  place  there  is  no  reason  why  the  defendant  should 
have  signed  the  rider  at  all.  It  contains  no  promise  or  undertaking  on 
the  part  of  defendant,  and  does  not  purport  to  waive  any  of  its  rights 
or  impose  any  obligation  upon  it.  Plaintiff's  counsel  contend,  however,, 
that  clause  2  of  the  standard  provisions  of  the  policy  requires  that  the 
rider  be  signed  by  an  executive  officer.    Qause  2  provides : 

"No  statement  made  by  the  applicant  for  Insurance  not  Included  herein  shall 
RToid  the  policy  or  be  used  In  any  legal  proceedings  hereunder. 

"No  agent  has  authority  to  change  this  policy  or  to  waive  any  of  its  provl* 
sions.  No  change  In  this  policy  shall  be  valid  unless  approved  by  an  executive 
officer  of  the  company  and  such  approval  be  Indorsed  hereon." 

Such  provisions  as  to  waiver  and  change  in  the  policy  'are  solely  for 
the  benefit  of  the  insurance  company.  Belt  v.  American  Central  Ins. 
Co.,  29  App.  Div.  546,  552,  53  N.  Y.  Supp.  316.  Restrictions  inserted  in 
a  policy  upon  an  agent's  power  to  modify  the  contract  do  not  apply  to 
the  inception  of  the  contract  of  insurance,  but  only  to  a  change  after 
the  contract  has  been  made.  Wood  v.  American  Fire  Ins.  Co.,  149  N. 
Y.  382,  386,  44  N.  E.  80,  52  Am.  St.  Rep.  733.  The  rider  effected  no 
change  in  the  policy.  Its  provisions  are  just  as  much  a  part  of  the 
policy  as  though  written  or  printed  upon  the  main  part  thereof.  The 
standard  provisions  of  the  policy  distinctly  provide : 

"This  policy  includes  the  Indorsements  and  attached  papers,  if  any,  and 
contains  the  entire  contract  of  insurance.'* 

In  the  case  at  bar  the  war  rider  was  attached  and  had  been  signed  by 
plaintiff's  husband  and  defendant's  agents,  so  that  it  is  impossible  to 
hold  that  the  contract  of  insurance  was  changed,  as  it  never  had  any 
existence  apart  from  the  rider. 

[4]  But  even  if,  contrary  to  the  settled  law,  it  could  be  held  that  the 
limitation  upon  the  agent's  authority  applied  to  changes  from  the 
printed  form  of  the  policy  in  the  inception  of  the  contract  of  insur- 
ance, this  would  avail  the  plaintiff  nothing,  since,  although  not  ex- 
ecutive officers  of  defendant.  Wells,  Potter,  Fish  &  Ustid^  Incorpo- 
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rated,  were  authorized  by  defendant  to  sign  the  rider  and  make  the 
contract  of  insurance  in  exactly  the  form  in  which  it  was  made,  if 
any  signature  by  or  on  behalf  of  the  defendant  should  be  regarded  as 
necessary.  This  clearly  appears  from  the  facts  that  they  were  de- 
fendant's agents,  they  countersigned  the  policy  as  such,  they  were  au- 
thorized to  deliver  the  policy  to  Hopkins  "if  and  when  he  signed  the 
rider,"  they  had  with  the  knowledge  and  consent  of  defendant  been  in 
the  habit  of  signing  similar  riders  for  defendant,  and  they  had  no  au- 
thority to  deliver  any  such  policy  to  any  one  intending  to  travel  abroad 
unless  such  a  rider  was  signed  and  attached  to  the  policy.  In  cases 
where  the  authority  of  an  agent  to  bind  his  principal  is  in  question, 
the  issue  is  whether  he  actually  had  authority,  not  whether  some  other 
agent  or  executive  officer  might  not  have  bound  the  principal  also,  and, 
if  he  actually  had  authority,  it  makes  no  difference  that  he  was  not 
an  executive  officer  of  the  principal.  As  forcibly  queried  by  defend- 
ant's learned  counsel : 

**If ,  as  plaintiff  contends,  Wells,  Potter,  Fish  &  Ustick,  Incorporated,  could 
not  bind  defendant  by  signing  Its  name  to  the  war  rider,  bow  can  it  be  con- 
tended that  they  could  bind  defendant  by  issuing  and  deUvering  a  poUey  with- 
out the  war  rider,  when  it  is  also  distinctly  stipulated  that  they  could  not 
deliver  the  policy  to  Hopkins  without  that  rider  being  attached  and  signed 
by  him?" 

The  plaintiff's  challenge  of  the  agent's  authority  to  make  the  con- 
tract upon  the  terms  as  expressed  in  the  instrument  as  delivered,  is 
equivalent  to  an  assertion  that  no  contract  was  made,  and  this  would 
leave  plaintiff  without  a  cause  of  action.  One  party  to  a  contract,  made 
through  an  agent  of  the  other,  cannot,  by  proving  that  the  agent  ex- 
ceeded his  authority,  claim  that  the  parties  actually  made  a  different 
contract  because  the  making  of  such  different  contract  would  have 
been  within  the  agent's  power.  It  is  evident  from  the  fact  that  Hop- 
kins signed  the  rider  that  it  expressed  his  intention  as  to  the  con- 
tract he  was  making.  It  is  equally  evident  from  the  fact  that  the  de- 
fendant limited  its  agents  only  to  this  rider  that  it  did  not  intend  to 
make  any  contract  of  insurance  without  the  rider.  In  substance,  the 
court  is  being  asked  to  substitute  for  the  contract  which  has  been 
made,  or  intended  to  be  made,  one  which  Hopkins  did  not  intend  to 
make  and  which  defendant's  agents  did  not  intend  to  make  and  were 
not  authorized  to  make. 

[6]  2.  The  failure  to  file  the  rider  with  the  superintendent  of  in- 
surance. I  do  not  agree  with  the  defendant's  contention  that  section 
107  of  the  Insurance  Law,  properly  construed,  does  not  require  the 
form  of  riders  or  other  attached  provisions  of  an  accident  policy  to 
be  filed.  It  does  require  the  "form  of  policy"  to  be  filed.  The  rider 
is  just  as  important  a  part  of  the  policy  as  any  other.  It  affects  the 
risk,  and  very  naturally  affects  the  premium  rates.  The  claim  that  the 
necessity  of  filing  the  form  of  proposed  riders  would  cripple  the  ac- 
cident insurance  business  and  amount  to  a  practical  impossibility  does 
not  appeal  to  me  as  sound.  The  very  policy  in  question  contains  a 
hernia  rider,  the  form  of  which  was  filed  by  the  defendant  and  ap- 
proved by  the  superintendent  of  insurance  before  the  policy  was  ex- 
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ecuted.  The  law  does  not  require  that  each  individual  rider  should  be 
filed.  It  is  sufficient  to  file  the  general  form  of  each  class  of  riders. 
In  the  case  of  a  substantial  departure  from  any  approved  form  of  rider 
it  is  no  hardship  to  require  the  insurance  company  to  file  same  and 
secure  approval  before  issuing  the  policy. 

[6]  But  the  plaintiff  claims  that  the  mere  failure  to  file  the  rider- 
renders  it  invalid,  and  that  it  can  be  wholly  disregarded,  and  the  con- 
tract read  as  though  executed  without  any  rider.  Where  the  court  is 
asked  by  force  of  a  legislative  enactment  to  substitute  for  the  written 
contract  entered  into  by  the  parties  a  contract  dearly  different  from 
that  which  both  of  them  intended,  the  language  of  the  statute  relied 
upon  to  accomplish  this  result  must  be  clear  and  explicit.  No  such 
intent  or  language  can  be  found  in  section  107  of  the  Insurance  Law. 
The  section,  subdivision  "i,"  provides: 

"A  policy  issued  in  Tiolation  of  this  section,  shall  be  beld  to  be  valid,  but 
shall  be  construed  as  provided  in  this  section,  and  when  any  provision  in  such 
a  policy  is  in  conflict  with  any  provision  of  this  section,  the  rights,  duties  and 
obligations  of  the  insurer,  the  policy  holder  and  the  beneficiary  shall  be 
governed  by  the  provisions  of  this  section." 

This  language  is  plain  and  the  meaning  clear.  A  policy  issued  in 
violation  of  the  section  is  nevertheless  valid,  and  shall  be  construed  as 
provided  in  the  section.  These  provisions  examined  show  that  no 
provision  in  the  policy  or  attached  papers  which  purports  to  contra- 
dict or  vary  any  of  die  standard  provisions  of  the  policy  is  of  any 
avail  to  accomplish  that  purpose.  Any  provision  of  the  policy  which 
conflicts  with  any  provision  of  the  section  is  equally  to  be  disregarded. 
But  the  rider  in  the  case  at  bar  does  not  purport  to  vary,  alter,  or  ex- 
tend any  standard  provision  of  the  policy  or  of  the  statute.  The 
standard  provisions  do  not  deal  with  the  nature  of  the  risk  insured 
against,  nor  do  the  provisions  of  this  section.  The  long  line  of  cases 
cited  in  support  of  the  plaintiff's  contention  have  to  do  with  the  in- 
validity of  provisions  in  insurance  contracts  that  conflict  with  the  stat- 
ute or  with  public  policy.  It  is,  of  course,  well  settled  tliat  insurance 
companies  may  not  declare  a  forfeiture  of  policies  without  complying 
with  certain  notice  conditions.  But  such  cases  are  not  at  all  in  point 
Such  provisions  are  void,  because  repugnant  to  statute  or  to  sound 
public  policy.  But  there  is  nothing  in  this  statute  declaring  or  indicat- 
ing that  a  rider  not  filed  shall  be  invalid.  Nor  does  any  consideration 
of  public  policy  require  or  justify  any  such  result.  Such  a  holding 
would  lead  to  the  most  unjust  consequences.  Suppose  a  policy  was 
issued,  no  part  of  which  had  been  filed;  would  it  be  wholly  invalid? 
The  statute  says  it  would  not.    Section  107,  subd.  "i." 

Again,  as  illustrated  by  defendant's  counsel,  assume  that  the  defend- 
ant had  filed  and  the  superintendent  of  insurance  had  approved  a  form 
of  accident  policy  insuring  against  injuries  received  while  traveling  on 
a  railroad  on  land,  and  that  the  insured  had  applied  to  defendant  for 
a  similar  policy  insuring  him  against  injuries  received  while  traveling 
on  a  vessel  on  the  ocean,  and  that  without  waiting  to  file  this  form 
of  policy  the  defendant  had  issued  it  to  him,  and  he  had  been  in- 
jured while  CMi  the  vessel.    Under  these  circumstances  it  could  not  be 
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•contended  with  any  plausibility  or  reason  that  the  filed  and  approved 
form  of  policy  should  be  substituted  for  the  actual  policy  issued.  Yet 
the  plaintiff's  argument,  carried  to  its  logical  conclusion,  leads  to  just 
such  an  inequitable  result 

Plaintiff's  counsel  contend  that  to  hold  the  rider  valid  where  de- 
fendant has  failed  to  file  it  nullifies  the  statute,  and  in  effect  permits 
the  insurance  company  to  incorporate  in  a  policy  with  entire  immunity 
clauses  which  would  never  receive  the  sanction  of  the  superintendent 
of  insurance.  This  is  not  correct,  however,  for  the  statute  provides 
penalties  for  failure  to  obey  the  statute,  and  even  subjects  the  offending 
company  to  expulsion  from  the  state.  That  is  much  more  sensible 
and  just  than  to  invalidate  the  contract,  or  any  essential  part  of  it, 
merely  because  it  was  not  filed  and  approved  before  it  was  issued. 
If  such  were  the  law,  no  one  would  know  whether  he  had  a  valid  and 
enforceable  contract  of  insurance  until  he  had  made  a  search  at  Al- 
bany for  the  form  and  approval  of  his  policy. 

[7]  3.  The  failure  to  print  the  rider  in  bold-faced  type.  This 
ground  is  not  very  seriously  urged  and  requires  little  consideration. 
Subdivision  "b"  (6)  of  section  107  provides: 

"No  such  policy  shall  be  so  issued  or  delivered  *  *  •  (6)  unless  the  ex- 
ceptions of  the  policy  be  printed  with  the  same  prominence  as  the  benefits  to 
which  they  apply,  provided,  however,  that  any  portion  of  such  poUcy  which 
purports,  by  reason  of  the  circumstances  under  which  a  loss  is  incurred,  to 
reduce  any  indemnity  promised  therein  to  an  amount  less  than  that  provided 
for  the  same  loss  occurring  under  ordinary  circumstances,  shaU  be  printed  In 
bold-faced  type  and  with  greater  prominence  than  any  other  portion  of  the 
text  of  the  poUcy." 

This  paragraph  applies  only  to  an  exception  in  the  main  part  of  the 
policy  and  not  to  exceptions  consisting  of  riders  or  attached  papers. 
The  purpose  of  this  was  to  give  p/'ominence  to  an  exception,  so  that 
it  would  not  escape  the  attention  of  the  insured  by  being  tucked  away 
somewhere  in  his  policy.  There  is  no  danger  of  overlooking  a  limita- 
tion of  the  risk  contained  in  an  attached  paper  signed  by  the  applicant 
for  the  policy  and  referring  only  to  the  Hmitation.  This  war  rider  was 
given  great  prominence.  It  was  separately  signed  by  the  insured,  a 
business  man  and  president  of  a  great  shipbuilding  company,  and  it 
is  unreasonable  to  presume  that  he  did  not  read  the  rider  that  he 
signed.  From  its  prominent  position,  and  the  fact  that  his  signature 
was  attached  to  it,  it  seems  evident  that  it  was  in  a  position  to  be,  and 
was,  brought  particularly  to  his  attention.  The  plaintiff's  counsel  have 
been  commendably  ingenious,  industrious,  and  earnest  in  their  effort  to 
maintain  a  recovery  upon  this  policy ;  but  the  equities  are  all  against 
the  plaintiff,  and  the  technical  grounds  advanced,  when  examined,  are 
found  to  be  unconvincing  and  unsound. 

The  complaint  must  be  dismissed  upon  the  merits,  with  costs. 
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C0RRI6AN  ▼.  BOBBS-MBRRILL  CO.  et  aL 
(Supreme  CJourt,  Special  Term,  New  York  County.    April  4,  1916.) 

1.  Libel  and  Slandkb  ^=»82 — Libelous  Publication  in  Work  of  Piotion. 

The  fact  that  libelous  matter  is  contained  in  a  novel. which  concededly 
relates  to  fictitious  characters,  facts,  and  Incidents  does  not  exempt  the 
libeler  from  liability,  as  the  party  libeled,  by  appropriate  allegations  may 
80  plead  as  to  connect  himself  with  the  libel  In  which  he  is  named  by  a 
fictitious  name,  not  named  aH  all,  or  only  indirectly  referred  to. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  §§  187- 
197;   Dec.  Dig.  ^8=»82.] 

2.  Pleading  ^=s>214(1) — Demubbeb — Admission. 

A  demurrer  admits  the  allegations  of  the  complaint  to  whldi  it  is  op- 


[Ed.  Note.— F6r  other  cases,  see  Pleading,  Cent.  Dig.  §|  525,  529;   Dec. 
Dig.  <8=»214(1).] 

Action  by  Joseph  E.  Corrigan  against  the  Bobbs-Merrill  Company 
and  another.  On  plaintiff's  motion#for  judgment  on  the  pleadings. 
Motion  granted,  with  leave  to  defendant  to  withdraw  its  demurrer 
and  serve  an  answer. 

Cambridge  Livingston,  of  New  York  City  (Joseph  Larocque,  of 
New  York  City,  on  the  brief),  for  plaintiff. 

Cornell,  Lockwood  &  Jeffery,  of  New  York  City  (John  L.  Lock- 
wood,  of  New  York  City,  of  counsel),  for  defendant  Bobbs-Merrill  Co. 

COHALAN,  J.  [1,2]  The  plaintiff  moves  for  judgment  on  his 
<:omplaint  and  a  demurrer  interposed  by  the  defendant.  The  action 
was  brought  to  recover  the  sum  of  $200,000,  as  damages  for  an  alleged 
libel,  against  the  Bobbs-Merrill  Company,  the  publisher,  and  one  How- 
ard, the  author  of  a  novel,  entitled  God's  Man.  The  defendant  pub- 
lisher demurs  to  the  complaint  on  the  ground  of  its  insufficiency.  The 
preliminary  objections  are  unavailing;  the  purport  of  the  motion  is 
obvious.  The  defendant  asserts  that  God's  Man  is  a  novel,  that  the 
characters  therein  portrayed  are  fictitious,  and  that  their  words  and 
acts  may  not  be  attributed  to  any  real  person.  Hence  it  may  not  be 
inferred  that,  because  the  plaintiff  is  a  magistrate  of  the  city  of  New 
York,  those  parts  of  the  publication  which  mention  a  magistrate  of 
the  city  of  New  York  must  necessarily  refer  to  himj  in  other  words, 
that  the  publication  might  refer  to  any  other  magistrate  of  the  city. 
The  fact  that  the  publication  was  contained  in  a  novel,  and  that  it 
concededly  relates  to  fictitious  characters,  facts,  and  incidents,  does 
not  condemn  the  pleading.  It  is  unquestioned  that  a  city  magistrate 
named  "Comigan"  and  one  who  presided  at  the  Jefferscm  Market 
Court  is  referred  to  in  the  publication.  It  is  equally  a  fact  that  the 
plaintiff  is  a  city  magistrate  and  has  frequently  presided  in  that  court. 
The  plaintiff  by  appropriate  allegations  may  so  plead  as  to  connect 
himself  with  the  libel  in  which  he  is  named  by  a  fictitious  name,  or 
in  which  he  is  not  named  at  ail  or  only  indirectiy  referred  to.  Peters 
v.  N.  Y.  Journal,  74  App.  Div.  305,  77  N.  Y.  Supp.  597.    The  de- 
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murrer  having  admitted  that  the  matters  alleged  in  the  complaint  were 
published  of  and  concerning  the  plaintiff  in  his  office  of  magistrate,  a 
mere  inspection  of  the  publication  shows  it  to  be  libelous  per  se.  The 
motion  for  judgment  is  granted,  with  leave  to  the  defendant  Bobbs- 
Merrill  Company  to  withdraw  its  demurrer  and  serve  an  answer  on 
payment  of  costs. 


(94  Misc.  Rep.  296) 

WIELAR  V.  WATZKY. 

(Supreme  Court,  AppeHate  Term,  First  Department.    March  30,  1916.) 

CouBTS  «=»188(14) — ^MuNiciPAL  Courts — Jurisdictiow. 

Under  Municipal  Court  CJode  (Laws  1915,  c.  279)  }  6,  subd.  1,  providing 
that  the  Municipal  Court  shall  have  jurisdiction  where  the  amount  claim- 
ed in  the  summons  does  not  exceed  $1,000,  exclusive  of  Interest  and  costs, 
of  an  action  on  a  contract,  express  or  Implied,  other  than  a  contract  to 
marry,  the  Municipal  CJourt  has  jurisdiction  of  an  action  on  a  Supreme 
Court  judgment  within  the  jurisdictional  amount,  notwithstanding  a  pro- 
vision of  the  Code  giving  the  Municipal  Court  jurisdiction  of  actions  of 
which  the  Municipal  Court  had  jurisdiction  on  August  31,  1915,  at  which 
time  the  court  had  no  jurisdiction  of  actions  on  judgments  of  courts  of 
record. 

[Ed.  Note. — For  other  cases,  see  Courts,  CJent  Dig.  i  468;  Dec.  Dig. 
<©=5>188(14).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Abraham  Wielar,  as  administrator  of  Jacob  Wielar,  de- 
ceased, against  Moses  Watzky,  also  known  as  Moses  Watsky.  From 
a  judgment  for  plaintiff,  entered  upon  a  decision  of  the  court  rendered 
after  a  trial  without  a  jury,  defendant  appeals.    Aflfirme.d. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

William  W.  Penfield,  of  New  York  City,  for  appellant 
Lyman  E.  Warren,  of  New  York  City  (Abraham  Wielar,  of  New 
York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  in  the  Mu- 
nicipal Court  in  an  action  brought  upon  a  judgment  rendered  in  the 
Supreme  Court  in  Kings  county.  The  appellant  now  contends  that 
the  Municipal  Court  is  without  jurisdiction  in  an  action  brought  upon 
a  judgment  rendered  in  a  court  of  record.  In  my  opinion  this  con- 
tention is  without  any  basis.  Municipal  Court  Code,  §  6,  provides  that 
the  Municipal  Court  shall  have  jurisdiction: 

"1.  Of  the  following  actions  when  the  amount  claimed  in  the  summons  doe» 
not  exceed  one  thousand  dollars,  exclusive  of  interest  and  cpsts:  an  action 
upon  a  contract,  express  or  implied,  other  than  a  contract  to  marry." 

It  is  to  be  noted  that  by  the  statute  there  is  absolutely  no  limita- 
tion upon  the  jurisdiction  of  the  court  in  these  actions  other  than  the 
limitation  in  regard  to  the  amount  claimed  in  the  summons.  So  far  as 
the  Legislature  had  the  power  to  confer  jurisdiction  in  actions  upon 
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contract  on  the  Municipal  Court,  it  has  done  so  with  this  single  lim- 
itation. In  the  case  of  Gutta  Percha  &  Rubber  Manfg.  Co.  v.  Mayor, 
etc.,  108  N.  Y.  276,  IS  N.  E.  402,  2  Am.  St.  Rep.  412,  the  court  said: 

''There  are  authorities  which  hold  that  judgments,  for  some  purposes,  are 
not  contracts;  but  there  is  no  authority  that  they  are  never  to  be  treated  as 
contracts,  and  all  of  them  recognize  the  implied  obligation  of  every  judgment 
debtor  to  pay  the  judgment,  and  that  for  the  purpose  of  actions  and  remedies 
upon  them  they  are  to  be  treated  as  contracts." 

See,  also.  Knight  v.  Rothchild,  132  App.  Div.  274,  at  page  277,  117 
N.  Y.  Supp.  26. 

Unless,  therefore,  the  Municipal  Court  Code  contains  some  pro- 
vision showing  that  the  Legislature  did  not  intend  to  include  actions 
upon  judgments  in  the  expression  "actions  upon  a  contract,"  it  follows 
that  the  Legislature  has  conferred  upon  the  Municipal  Court  juris- 
diction in  actions  upon  judgments,  and  has  not  limited  this  jurisdic- 
tion, except  in  regard  to  the  amount  demanded.  Under  the  old  Mu- 
nicipal Court  Act  (Laws  1902,  c.  580)  the  Municipal  Court  was  given, 
by  subdivision  1  of  section  1,  jurisdiction  in  "an  action  to  recover 
damages  upon  or  for  breach  of  contract  express  or  implied,"  etc., 
and  by  subdivision  6  of  the  same  section  was  given  jurisdiction  in 
"an  action  upon  a  judgment  rendered  in  any  court  not  being  a  court  of 
record."  According  to  the  accepted  canons  of  statutory  construction 
it  was  evident,  under  the  old  act,  that  the  Legislature,  in  making  a 
specific  subdivision  in  regard  to  actions  upon  judgments,  did  not 
intend  to  include  such  actions  in  the  provision  for  actions  to  recover 
damages  upon  or  for  breach  of  contract. 

In  the  present  Code,  however,  the  Legislature  has  made  no  specific 
provision  for  actions  upon  judgment;  but  it  is  quite  clear  that  the 
general  rule  that  an  action  upon  a  ju(^^ent  is  an  action  upon  a  con- 
tract was  intended  to  apply.  The  mere  fact  that  the  Legislature  has, 
in  the  present  Code  (section  6,  subd.  5),  also  provided  a  provision  that 
the  Municipal  Court  has  jurisdiction  of  "actions  and  proceedings  of 
which  the  Municipal  Court  of  the  City  of  New  York  had  jurisdic- 
tion on  the  thirty-first  day  of  August,  1915,"  is  immaterial.  This 
clause  is  evidently  intended  to  cover  only  such  cases,  if  any,  which 
the  Legislature  has  failed  to  include  in  the  previous  clauses.  The 
Legislature  has,  by  the  Municipal  Court  Code,  made  the  Municipal 
Court  a  court  of  record,  and  kas  evidently  intended  also  to  wipe  out 
the  limitation  of  its  jurisdiction  over  actions  upon  a  judgment  to  judg- 
ments of  courts  not  of  record. 

Judgment  should  be  affirmed,  with  $25  costs.    All  concur. 
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ATMOSPHERIC  SCREEN  CO.,  Inc.,  v.  VAN  OORTLANDT  AMUSEMENT 

CORP. 

(Supreme  Court,  Appellate  Term,  First  Department.    March  80,  1916.) 

Sales  <©=»360(1) — Remedy  of  Selleb — ^Action  fob  Pbics — Amount  of  Rkcov- 

EBT. 

In  an  action  for  goods  sold  and  delivered  upon  a  contract  that  they 
should  be  paid  for  partly  in  cash,  not  to  exceed  $200,  and  partly  in  ad- 
vertising, the  plaintiff  is  entitled  to  no  greater  damages  than  $200;  the 
record  not  showing  any  breach  of  the  contract  by  defendant  as  to  the 
advertising. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  |  1060;  Dec.  Dig. 
<g=»360(l).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Atmospheric  Screen  Company,  Incorporated,  against 
the  Van  Cortlandt  Amusement  Corporation.  From  a  judgment  for 
plaintiff,  after  trial  before  the  court  without  a  jury,  defendant  apK 
peals.    Judgment  affirmed  as  modified. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Andrew  F.  Van  Thun,  Jr.,  of  Brookl3rn,  for  appellant. 
Benjamin  Berinstein,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  the  sum 
of  $345  for  goods  sold  and  delivered.  It  appears  undisputed  that  on 
September  20,  1915,  the  parties  signed  the  following  contract: 

'•New  York.  Sept.  20,  1915. 

"Atmospheric  Screen  Co.,  Inc.,  261  Broadway — Gentlemen:  Kindly  enter 
™^  order  for  Atmospheric  Screen,  size  12.82x17.10,  price  $1.50  per  square 
foot,  net  cash,  less  all  oTer  the  sum  of  $200.  Atmospheric  Screen  C3o.  to  re- 
ceive advertising  for  the  difference  by  showing  sUde  for  period  of  3  months. 
To  be  delivered  at  about  days  from  date.    This  order  cannot 

be  cancelled  under  any  condition. 

"Kindly  fill  out  the  form  below,  as  it  is  necessary  to  know  the  measurements 
of  your  screen. 

Size  of  present  screen  (outside  measurement) 14'  2"xl8'  6"  opea 

Size  of  picture  thrown  on  the  screen 12.82x17.10 

Distance  of  screen  from  front  seats ., 12' 

Distance  from  edge  of  screen  to  side  walls  of  theater 18' 

Length  of  throw 90' 

Present  amperage 

Cost  of  current  per  hours  per  week  running 

Seating  capacity 12  hundred 

"Screen  guaranteed  to  be  satisfactory  to  purchaser.  Screen  in  any  event 
not  to  exceed  $200  in  cost 

"[Signature]    Atmospheric  Screen  Co.,  Inc., 

"By  Wm.  A.  Schacht,  Secy. 

"261  Broadway." 

Thereafter  the  plaintiff  did  furnish  an  atmospheric  screen  of  the 
size  stipulated.  The  actual  issue  tried  in  the  court  below  was  whether 
the  screen  as  furnished  complied  with  this  contract.    The  plaintiff  pre- 
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sented  evidence  to  show  that  it  furnished  a  screen  which  was  not  only 
suitable  for  its  purpose,  and  which  reasonably  should  have  been  sat- 
isfactory to  the  defendant,  but  which  was  in  fact  satisfactory  to  the 
defendant  until  defects  arose  through  the  manner  in  which  the  de- 
fendant handled  the  screen.  This  evidence  was  controverted  by  the 
defendant,  but  the  trial  judge  resolved  the  question  of  fact  in  favor  of 
the  plaintiff,  and  I  cannot  find  that  his  decision  is  against  the  weight 
of  evidence.  It  seems  to  me,  however,  that  the  judgment  for  $345  is 
excessive.  That  sum  is  arrived  at  by  multiplying  the  number  of 
square  feet  of  the  screen  by  the  sum  of  $1.50.  The  defendant,  how- 
ever, never  agreed  to  pay  the  sum  of  $1.50  per  square  foot,  and  there 
is  no  evidence  that  the  screen  was  reasonably  worth  such  a  sum.  The 
contract  provides: 

"Price  $1.50  per  square  foot,  net  cash,  less  aU  over  the  sum  of  $200.  Atmos- 
pheric Screen  Ck>.  to  receire  adTertlslng  for  the  difference  by  showing  slide  for 
period  of  3  months.    •    •    •    iScreen  in  any  event  not  to  exceed  $200  in  cost" 

The  parties  have  therefore  agreed  that  the  screen  shall  in  no  event 
cost  over  the  sum  of  $200,  and  in  an  action  for  goods  sold  and  de- 
livered, brought  upon  this  contract,  the  plaintiff  is  entitled  to  no 
greater  damages.  The  record  does  not  show  that  the  Atmospheric 
Screen  Company  is  not  receiving  advertising  as  promised  in  the  con- 
tract; but,  even  if  the  defendant  is  breaching  its  contract  in  that  re- 
gard, the  plaintiff  cannot  recover  in  this  action  for  goods  sold  and 
delivered  more  than  the  agreed  price,  and  any  breach  of  the  other 
provisions  of  the  contract  would  give  rise  to  a  separate  cause  of 
action. 

Judgment  should  therefore  be  reduced  to  the  sum  of  $200  damages, 
with  appropriate  costs  in  the  court  below,  and,  as  modified,  affirmed, 
without  costs  to  either  party  upon  this  appeal.    All  concur. 


WILLIAMS  &  MORFORD  OO.  v.  STOKES. 

(Supreme  Court,  Appellate  Term,  First  Department    March  30,  1916w) 

1.  Pleading  ^=»239(2)— Akendment — Tnsm  fob  Amendment. 

In  an  action  for  the  reasonable  value  of  services  and  for  supplies, 
where  plaintiff  failed  to  maintain  his  cause  as  alleged,  defendant  cannot, 
after  availing  himself  of  the  privilege  of  adjournment  and  requiring  plain- 
tiff to  accept  a  bill  of  particulars,  which  he  was  precluded  from  offering 
because  of  failure  to  serve,  object  to  an  aUowance  of  amendment  to  the 
complaint  to  set  forth  a  cause  of  action  for  amount  stated. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dig.  §§  627-629,  635 ; 
Dec.  Dig.  <g=>239(2).] 

Z  Evidence  ^=s>354(13) — ^Doottmentabt  Evidence — ^Bookb  of  Accoitnt. 

Loose  leaf  ledger  sheets,  which  the  bookkeeper  testified  were  made  up 
from  storage  records  handed  in  by  the  foreman  and  from  supply  slips 
handed  in  by  the  stockroom,  were  not  original  entries,  and  were  not  ad- 
missible in  evidence  under  the  **shoi>-book  rule." 

[Ed.  Note.— For  other  cases,  see  EMdenoe,  Gent  Dig.  (§  1457,  1458; 
Dec.  Dig.  iSs>354(13).] 
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3,  Evidence  ^=»158<28) — Secondakt  Evidence — ^Admissibilitt. 

Where  there  was  no  evidence  that  loose  leaX  ledger  sheets  offered  in 
evidence  were  copies  of  statements  sent  to  defendant,  the  sheets  were  not 
admissible  as  secondary  evidence,  but  only  to  refresh  the  recollection  of 
the  witness  as  to  the  contents  of  the  statements. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {§  523-525;  Dec 
Dig.  <©=5>158(28).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Williams  &  Morford  Company  against  William  E.  D. 
Stokes.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Hastings  &  Gleason,  of  New  York  City /Edward  L.  Dennis,  of  New 
York  City,  of  counsel),  for  appellant. 
Joseph  M.  Williams,  of  New  York  City,  for  respondent 

WEEKS,  J.  The  plaintiff  originally  brought  this  action  for  the 
reasonable  value  of  its  services  for  the  storage  of  certain  automobiles 
belonging  to  defendant  and  for  supplies  furnished  in  connection  there- 
with, and  annexed  to  its  complaint  a  detailed  statement  of  its  claim. 
At  the  trial  the  plaintiff  unsuccessfully  tried  to  prove  the  cause  of 
action  alleged  in  the  complaint.  As  part  of  this  proof  it  attempted 
to  introduce  in  evidence  its  own  ledger  sheets,  containing  entries  of 
its  account  with  the  defendant. 

[1]  An  officer  of  the  plaintiff  corporation,  who  was  in  charge  of 
the  garage,  testified : 

''They  are  original  records;  at  the  end  of  the  month  we  copy  from  these 
into  a  regular  billhead." 

The  bookkeeper  thereafter  testified  that  he  personally  mailed  a  state- 
ment to  the  defendant  each  month,  which  was  "not  an  exact  copy, 
probably  a  little  more  in  detail."  The  trial  justice  thereupon  admitted 
the  sheets  as  secondary  evidence  of  the  statements  of  account  rendered 
to  the  defendant  each  month,  at  the  same  time  properly  stating  that 
the  ledger  sheets  did  not  prove  the  cause  of  action  alleged,  but  suggest- 
ed that  the  plaintiff  amend  its  complaint  to  set  forth  a  cause  of  action 
for  an  account  stated. 

This  suggestion  was  entirely  in  accordance  with  the  correct  practice 
of  the  Municipal  Court  where  amendments  are  and  should  be  allowed 
whenever  they  are  in  furtherance  of  justice.  This  amendment,  more- 
over, was  granted  only  upon  condition  that  the  plaintiff  accept  from 
the  defendant  a  bill  of  particulars  as  to  his  counterclaim,  proof  of 
which  the  defendant  was  at  that  time  precluded  from  offering  for 
failure  to  serve  such  a  bill,  and  the  trial  justice  further  adjourned 
the  trial  to  enable  the  defendant  to  take  advantage  of  such  condition. 
The  defendant  availed  himself  of  the  privilege  and  cannot  now  be 
heard  to  urge  that  the  amendment  was  improperly  granted. 

[2]  It  appeared  from  the  evidence  that  the  sheets  which  were  ad- 
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mitted  in  evidence  were  loose  leaf  ledger  sheets,  which  had  been  re- 
moved from  what  was  described  as  the  "regular  charge  binder,"  and 
the  bookkeeper  testified  that  they  were  made  up  from  storage  records 
handed  in  by  the  foreman  and  from  supply  slips  handed  in  by  the 
stockroom.  They  were  therefore  not  original  entries,  and  no  proper 
foundation  was  laid  for  their  introduction  in  evidence  against  the 
defendant  under  the  "shop-book  rule,"  but  were  admitted  only  as 
secondary  evidence  of  the  statements,  which  were  claimed  to  have 
been  mailed,  and  which  defendant  claimed  he  had  not  received. 

[3]  There  was  no  proof  that  the  statements  were  copies  of  the 
sheets  which  were  admitted  in  evidence,  and  they  were  therefore  not 
properly  admissible  as  secondary  evidence,  and  should  only  have  been 
permitted  to  be  used  by  the  witness  for  the  purpose  of  refreshing  his 
recollection  as  to  the  contents  of  the  statements  which  he  claimed  to 
have  mailed  to  defendant. 

The  plaintiff  was  permitted  to  recover  upon  an  account  stated,  sup- 
ported by  these  sheets  as  secondary  evidence  of  the  statements  sent, 
although  it  appeared  upon  the  face  of  the  ledger  sheets  themselves 
that  in  every  month  the  charges  for  supplies  were  separated  from  the 
charges  for  storage,  and  that  the  charges  for  supplies  in  the  months 
of  October  and  November,  1914,  were  not  billed  to  defendant,  but  to 
cwie  Cook^  his  chauffeur,  and  the  sheets  for  January  and  March,  1915, 
show  that  the  only  items  which  were  billed  were  for  storage  charges. 

The  plaintiff  was  also  permitted  to  recover  for  storage  charges  for 
the  entire  month  of  August,  1914,  although  plaintiff  had  accepted  de- 
fendant's check  dated  October  23,  1914,  upon  the  face  of  which  was 
marked,  "In  full  to  Aug.  18/14,"  and  the  plaintiff  was  also  permitted 
to  recover  upon  an  account  stated  for  the  months  of  May  and  June, 
1915,  although  the  defendant,  upon  receipt  of  a  statement  which  was 
not  itemized,  gave  his  check,  dated  May  26,  1915,  upon  the  face  of 
which  was  marked,  "On  a/c  until  I  can  see  and  examine  a/c." 

In  view  of  the  condition  of  the  record,  we  do  not  express  any 
opinion  as  to  whether  there  was  an  accord  and  satisfaction  up  to 
August  18,  1914;  but  we  are  of  opinion  that  the  interest  of  justice 
requires  a  new  trial  of  all  the  matters  involved,  when  the  record  will 
be  limited  to  evidence  properly  admissible  in  an  action  upon  an  ac- 
count stated,  and  the  rights  of  the  parties  can  thus  be  determined  with 
greater  fairness. 

Judgment  appealed  from  is  therefore  reversed,  and  new  trial  or- 
der«td,  with  $30  costs  to  appellant  to  abide  the  event    All  concur. 
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HIGGINSON  V.  HIGGINSON. 

(Supreme  Court,  Special  Term,  Kings  County.    February  17,  1916.) 

OouBTs  <&=s>489(15)— Jurisdiction  of  Nbw  Yorx  Supbemk  Coukt— Constitu^ 
TioNAL  Provisions — Consuls. 

Under  Const.  U.  S.  art.  3,  §  2,  subd.  1,  extending  the  Judicial  power  of 
the  United  States  to  all  cases  affecting  consuls ;  subdivision  2,  providing 
that  in  all  cases  affecting  consuls  the  Supreine  Court  shall  have  original 
jurisdiction-;  article  3,  §  1,  declaring  that  the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court  and  in  such  inferior  courts  as 
Congress  may  establish;  article  6,  subd.  2,  declaring  the  Constitution 
and  the  laws  made  in  pursuance  thereof  to  be  the  supreme  law  of  the- 
land,  by  which  the  judges  in  every  state  shall  be  bound;  Judicial  Code 
(Act  Cong.  March  3,  1911.  c.  231)  t  24,  subd.  18,  36  Stat.  1091  (U.  S.  Comp. 
St.  1913,  §  991),  extending  the  jurisdiction  to  all  suits  against  consuls; 
and  section  256,  subd.  8  (section  1233),  making  the  jurisdiction  of  the 
United  States  courts  exclusive  of  the  jurisdiction  of  the  state  courts  in 
suits  against  consuls,  the  New  York  Supreme  Court  has  no  jurisdic- 
tion of  a  wife's  action  for  separation,  brought  under  Code  Civ.  Proc.  | 
1762,  prescribing  the  causes  for  which  such  action  may  be  maintained,  as 
against  her  husband,  the  consul  for  the  republic  of  Peru,  so  that  the* 
service  of  summons  should  be  vacated,  and  the  complaint  dismissed. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  (  1341 ;   Dec.  Dig. 
<g=>489(15).] 

Action  for  separation  by  Elsie  Higginson  against  Eduardo  Higgin- 
son.    Service  of  summons  vacated,  and  complaint  dismissed. 
Callahan  &  Hagerty,  of  Brooklyn,  for  plaintiff. 
Kearny  &  Dickinson,  of  New  York  City,  for  defendant. 

CLARK,  J.  Action  for  separation  under  section  1762  of  the  Code 
of  Civil  Procedure.  The  parties  were  married  April  9,  1913,  in  the 
Borough  of  Brooklyn,  where  they  resided  at  the  commencement  of 
the  action.  The  defendant  appears  specially  for  the  purpose  of  con- 
testing the  jurisdiction  of  the  court.  Alleging  that  he  is  consul  for 
the  republic  of  Peru  in  the  city  of  New  York,  he  moves  on  that  ground 
alone  to  vacate  the  service  of  the  summons  and  to  dismiss  the  com- 
plaint, because  this  court  is  without  jurisdiction.  Whether  federal 
courts  have  original  jurisdiction,  exclusively  of  state  courts,  of  civil 
actions  against  consuls  is  the  sole  question  presented  for  determina- 
tion. 

The  Constitution  of  the  United  States  extends  the  judicial  power 
of  the  United  States  to  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls.  Constitution,  art.  3,  §  2,  subd.  1.  Subdivision 
2  of  the  same  article  and  section  provides  that  in  all  cases  affecting* 
ambassadors,  other  public  ministers,  and  consuls  the  Supreme  Court 
shall  have  original  jurisdiction.  The  Constitution  further  declares 
that  the  judicial  power  of  the  United  States  shall  be  vested  in  one  Su- 
preme Court  and  in  such  inferior  courts  as  Congress  may  from  time 
to  time  ordain  and  establish.  Constitution,  art.  3,  §  1.  Inferior  courts 
were  established  by  Congress  about  six  months  after  the  adoption  of 
the  Constitution,  by  what  is  commonly  known  as  the  Judiciary  Act 
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of  1789  (Act  Sept.  24,  1789,  c.  20,  1  Stat.  76),  section  9  of  which 
provided  that  District  Courts  should  have  jurisdiction,  "exclusively 
of  the  courts  of  the  several  states,"  of  all  suits  against  consuls,  ex- 
cept for  certain  oflFenses  not  material  to  be  considered  here.  In  view 
of  the  language  of  the  Constitution,  that  the  Supreme  Court  should 
have  original  jurisdiction  in  all  cases  affecting  consuls,  question  early 
arose,  and  was  for  some  years  mooted,  whether  Congress  could  law- 
fully vest  original  jurisdiction  of  such  cases  in  District  Courts.  Unit- 
ed States  V.  Ravara  (1793)  2  Dall,  297,  1  L.  Ed,  388;  Marbury  v. 
Madison  (1803)  1  Cranch,  137,  2  L.  Ed.  60;  Osbom  v.  Bank  of  the 
United  States  (1824)  9  Wheat.  738,  6  L.  Ed.  204;  United  States  v. 
Ortega  (1826)  11  Wheat.  467,  6  L.  Ed.  521.  These  cases  were  closely 
analyzed  by  Chief  Justice  Taney,  at  circuit,  in  Gittings  v.  Crawford,. 
1  Taney,  1,  Fed.  Cas.  No.  5,465  (1838),  and  his  conclusion  there  reach- 
ed, that  the  Judiciary  Act  was,  with  respect  to  the  provision  in  ques- 
tion, constitutional,  has  not  since  been  questioned. 

"It  could  hardly  have  been  the  intention  of  the  statesmen  who  framed  our 
Ck)nstitntl(Mi/'  said  the  learned  Chief  Justice  in  the  Gittings  Case,  "to  require 
that  one  of  our  citizens  who  had  a  petty  claim  of  even  less  than  $5  against 
another  citizen,  who  had  been  clothed  by  some  foreign  government  with  the 
consular  office,  should  be  compelled  to  go  into  the  Supreme  Court  to  have  a 
jury  summoned  in  order  to  enable  him  to  recover  it." 

In  Davis  v.  Packard  (1833)  7  Peters,  276,  8  L.  Ed.  684,  the  Su- 
preme Court  of  the  United  States,  upon  writ  of  error  to  the  Court  for 
the  Correction  of  Errors  of  the  state  of  New  York  (6  Wend.  327), 
declared  further  that  the  provision  of  the  Judiciary  Act  which  made 
the  jurisdiction  of  District  Courts  exclusive  of  state  courts  in  civil 
actions  against  consuls  was  likewise  constitutional.  Writing  in  the 
Davis  Case,  supra,  7  Pet.  at  page  281,  8  L.  Ed.  684,  Mr.  Justice 
Thompson  says : 

"As  an  abstract  question  it  is  difficult  to  understand  on  what  ground  a 
state  court  can  claim  Jurisdiction  of  civil  suits  against  foreign  consuls.  By 
the  Constitution  the  Judicial  power  of  the  United  States  extends  to  all  cases 
affecting  ambassadors  and  other  public  ministers,  and  consuls,  etc.  And  the 
Judiciary  Act  of  1789  (section  9)  gives  to  the  District  CJourts  of  the  United 
States,  excluHvely  of  the  courts  of  the  several  states^  Jurisdiction  of  all  suits 
against  consuls  and  vice  consuls,  except  for  certain  offenses  mentioned  in  the 
act" 

The  foregoing  provisions  of  the  Judiciary  Act  remained  in  force 
for  about  86  years,  having  passed  meanwhile,  unchanged,  into  section 
711  of  the  Revised  Statutes  of  the  United  States,  paragraph  8  of  which 
section  contained  the  clause  which  made  the  jurisdiction  of  District 
Courts  exclusive.  In  1875,  however,  by  chapter  80  of  the  statutes  of 
that  year,  paragraph  8,  above  mentioned,  was  stricken  out.  Under  the 
act  of  1875,  therefore,  exclusive  jurisdiction  of  cases  against  consuls 
was  not  in  terms  conferred  upon  District  Courts.  Bors  v.  Preston,. 
Ill  U.  S.  252,  261,  4  Sup.  Ct  407,  411,  28  L,  Ed.  419  (1883),  sum- 
marizes  the  effect  of  the  act  of  1875  as  follows : 

••But  by  the  act  of  February  18,  1875,  that  part  of  section  711  last  quoted 
was  repealed  (18  Stat.  318),  so  that,  by  the  existing  law,  there  is  no  statutory 
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provision  whldi,  in  terms,  makes  the  jurisdiction  of  the  courts  of  the  United 
States  exclusive  of  the  state  courts  in  suits  against  consuls  or  vice  consuls." 

About  36  years  after  the  amendment  of  1875  Congress  enacted  the 
present  Judicial  Code.  This  act  was  passed  March  3,  1911,  and,  while 
continuing  the  original  jurisdiction  of  District  Courts,  it  also  expressly 
restored  the  former  exclusive  jurisdiction  of  District  Courts  of  all 
civil  cases  against  consuls  (Judicial  Code,  §  1 ;  section  24,  subd.  18 ; 
section  256,  subd.  8  [U.  S.  Comp.  St.  1913,  §§  968,  991,  1233]). 
Such  restoration  carried  with  it,  upon  the  unimpeachable  authority  of 
Davis  V.  Packard,  supra,  the  constitutionality  of  the  Judicial  Code 
upon  the  question  under  consideration. 

In  the  highest  court  of  the  state  of  New  York  the  same  question 
has  been  considered  and  determined.  Valarino  v.  Thompson,  7  N. 
Y.  576.  In  the  Valarino  Case,  Ruggles,  C.  J.,  cites  the  Davis  Case, 
supra,  and  says: 

"The  defendant,  therefore,  Is  exempted  as  a  consul  from  liability  to  be  sued 
In  the  state  courts.  But  this  exemption  is  neither  his  personal  privilege  nor 
the  privilege  of  the  state  by  which  he  was  commissioned.  It  is  not  founded 
on  the  law  of  nations,  or  on  any  treaty  between  his  government  and  that  of 
this  country.  If  it  can  be  regarded  as  a  privilege  belonging  to  him  or  to  his 
office,  it  is  only  because  it  secures  to  him  the  protection  of  the  national  govern- 
ment, which  is  responsible  to  his  own  for  any  violation  of  his  rights  derived 
under  the  law  of  nations  or  from  treaty.  But  it  does  not  exempt  him  from 
liability  to  respond  to  his  creditors,  or  to  answer  for  his  misconduct  Nobody 
denies  the  liability  of  a  consul  to  be  sued  in  a  civil  action.  The  act  of  Con- 
gress concedes  it,  and  provides  for  it.  It  prescribes  the  tribunal  in  which  a 
consul  in  this  country  is  to  be  called  on  to  answer,  and  excludes  the  state 
courts  from  jurisdiction.  The  object  of  this  exclusion  was  to  keep  within 
the  control  of  the  federal  government,  and  subject  to  the  authority  of  its 
courts,  aU  cases  and  controversies  which  might  in  any  degree  aifect  our  for- 
eign relations.  The  United  States  govemnieut  has  an  interest  in  maintaining 
this  exclusive  Jurisdiction  for  the  purpose  of  preventing  it  from  being  In- 
volved in  controversies  with  foreign  powers  without  its  consent,  and  for  acts 
not  its  own.  But  this  is  matter  of  internal  regulation  between  the  general 
government  and  the  several  states,  over  which  foreign  governments  have  no 
control.  The  exemption  of  a  consul  from  liability  to  be  sued  in  a  state  court, 
if  it  can  be  called  a  privilege,  is  not  the  privilege  of  the  consul,  or  of  his 
sovereign,  but  of  the  United  States  government,  and  therefore  it  cannot  be 
renounced  by  the  consuL  In  Mannhardt  v.  Soderstrom,  1  Bin.  [Pa.]  138,  the 
defendant,  who  was  the  Swedish  consul,  pleaded  to  the  merits  of  the  case,  and 
afterwards  moved  to  quash  the  proceedings  on  the  ground  that  the  state  court 
had  no  Jurisdiction.  The  motion  was  granted.  Chief  Justice  Tilghman  re- 
marking that  'the  court  will  put  a  stop  to  the  proceedings  in  any  stage  on 
its  being  shown  that  they  have  no  Jurisdiction.' " 

The  plaintiff  has  not  cited,  nor  has  the  court  discovered,  any  federal 
decision  in  which  jurisdiction  of  a  civil  action  against  a  consul  has 
been  declined.  IPooley  v.  Luce  (C.  C.)  72  Fed.  561,  cited  by  the 
plaintiff,  presents  no  exception.  That  case  was  first  brought  in  a 
Circuit  Court  of  the  United  States  for  the  foreclosure  of  a  mortgage, 
one  defendant  being  a  foreign  consul.  Jurisdiction  was  properly  de- 
nied, jurisdiction  of  cases  against  consuls  never  having  been  conferred 
upon  Circuit  Courts  of  the  United  States.  The  same  case  was  then 
entered  in  the  District  Court  of  the  United  States  for  the  same  dis- 
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trict,  and  jurisdiction  was  retained.  Pooley  v.  Lucb  [D.  C]  76  Fed 
146. 

It  is  hardly  necessary  to  add  that  the  Constitution  of  the  United 
States  and  the  laws  of  the  United  States  which  are  made  in  pursuance 
thereof  are  "the  supreme  law  of  the  land,  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the  Constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding."     Const,  art.  6,  subd.  2. 

The  service  of  the  summons  will  be  vacated,  and  the  complaint  will 
be  dismissed,  without  costs. 


GUGGISBERG  y.  KRAUS. 

(Supreme  Court,  Appellate  Term,  Eirst  Department    March  30,  1916.) 

BCasteb  AiTD  Sebyant  ^s»6 — Employment  bt  Thibd  Pabtt — Suffigubnot  of 
Evidence. 

In  an  action  by  a  night  watchman  against  his  employer  for  compensa- 
tion, evidence  held  suflflclent  to  show  that  plaintiff's  services,  after  de- 
fendant removed  his  property  from  the  factory  premises,  were  rendered 
at  the  request  and  for  the  benefit  of  the  owner  thereof. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Gent.  Dig.  §  6; 
Dea  Dig.  «=»6.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict, 

Action  by  George  Guggisberg  against  David  Kraus.  From  a  judg- 
ment for  plaintiff,  defendant .  appeals.  Judgment  affirmed  condition- 
ally, upon  plaintiff's  stipulating  to  reduce  the  amount. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Charles  L.  Hoffman,  of  New  York  City  (Henry  A.  Friedman,  of 
New  York  City,  of  counsel),  for  appellant. 

Horkheimer  &  Cohen,  of  New  York  City  (Robert  F.  Drenge,  of  New 
York  City,  of  counsel),  for  respondent. 

WEEKS,  J.  The  plaintiff  was  night  watchman  in  a  factory  which" 
defendant  leased  at  Ridgewood  Park,  N.  J.  The  defendant  vacated 
the  premises  on  July  27,  1915,  and  removed  all  his  property.  There- 
after the  plaintiff  went  to  the  agent  of  the  owner,  who  asked  him  to 
stay  and  told  him  to  keep  on  working  there.  Defendant  was  later 
sued  by  the  owner  for  rent  due  under  the  lease  for  the  three  months 
commencing  July  1,  1915,  and  tliis  claim  was  not  settled  until  Sep- 
tember 17,  1915,  when  surrender  of  the  premises  was  accepted  by  the 
landlord  and  the  lease  canceled. 

Plaintiff  was  paid  his  weekly  wages  up  to  July  24,  1915,  and  was 
permitted  to  recover  for  the  period  up  to  September  22,  1915,  upon  the 
theory  that  there  had  been  no  formal  discharge,  and  also  to  recover 
for  extra  time  for  watching  the  premises  during  the  daytime  on  Sun- 
days and  on  certain  holidays.  While  the  evidence  to  support  the  re- 
covery upon  the  claim  for  extra  time  is  meager,  the  judgment  should 
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not  be  disturbed  in  that  respect ;  but  it  is  unreasonaMe  to  believe  that 
defendant  would  continue  plaintiff's  emplo3mient  as  a  night  watchman 
after  the  removal  of  his  property,  and  plaintiffs  interview  with  the 
agent  for  the  owner  clearly  shows  that  his  services  after  that  time  were 
at  the  request  and  for  the  beftefit  of  the  owner,  so  that  he  is  only  en- 
titled to  recover  his  wages  from  this  defendant  for  the  week  ending 
July  31st. 

The  judgment,  therefore,  should  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event,  unless  plaintiff  within 
five  days  stipulates  to  reduce  the  judgment  to  $37.71  and  proper  costs 
in  the  court  below,  in  which  event  the  judgment,  so  modified^  will  be 
affirmed,  without  costs.    All  concur. 


REILLY  V.  SULZBACH. 

(Supreme  Court,  Appellate  Divisioii,  Second  Department    March  31,  1916.) 

Contracts   ^=»322(1) — Allowance   fob   Failure  to   Perform — ^Burden   of 
Proof. 

In  case  of  Inadvertent  omissions,  variation,  or  defective  workmanship, 
not  vital  to  performance  of  a  contract,  the  contractor  suing  thereon  has 
the  burden  of  proving  the  amount  of  any  allowance  to  be  made  for  the 
deviations  from  strict  performance. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  1306,  1465, 
1754,  1772 ;   Dea  Dig.  <&»322(1).] 

Appeal  from  Queens  County  Court 

Action  by  Elmore  T.  Reilly  against  Jacob  Sulzbach.  From  a  judg- 
ment for  defendant,  and  an  intermediate  order,  plaintiff  appeals.  Judg- 
ment reversed,  and  new  trial  ordered,  and  intermediate  order  affirmed. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  MILLS,  RICH, 
and  PUTNAM,  JJ. 

Clarence  Edwards,  of  Elmhurst,  for  appellant 

William  E.  Stewart,  of  Long  Island  City,  for  respondent 

PER  CURIAM.  In  the  course  of  this  protracted  trial  we  think 
plaintiff's  counsel  fell  into  error  through  overconfidence,  so  that  even- 
tually recovery  was  staked  upon  the  results  of  the  measurement  of  the 
inside  of  the  boilers.  Upon  an  official  measurement  in  the  presence 
of  court,  counsel,  and  plaintiff  in  person,  the  inside  diameter  of  both 
boilers  averaged  2  inches  less  than  the  specified  66  inches,  with  a 
smaller  reduction  in  the  lengths.  There  was  evidence  likewise  of 
imperfections  in  the  erection  of  the  smokestack  subsequently  ordered. 

In  case  of  inadvertent  omissions,  variations,  or  defective  workman- 
ship, not  vital  to  performance,  plaintiff  has  the  burden  of  proving  the 
amount  of  any  allowance  to  be  made  therefor.  Spence  v.  Ham,  163 
N.  Y.  220,  227,  57  N.  E.  412,  51  L.  R.  A.  238.  For  a  more  correct 
determination  of  the  rights  of  the  parties,  we  think  there  should  be 
a  new  trial.  It  is  not  too  late  to  amend  the  complaint  in  respect  to 
the  allegation  of  due  performance  of  all  the  contract  conditions. 
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The  judgment  of  the  County  Court  of  Queens  County,  in  favor  of 
defendant,  is  accordingly  reversed,  and  a  new  trial  ordered,  without 
costs  of  this  appeal,  but  with  leave  to  apply  to  the  Special  Term,  if 
plaintiff  be  so  advised,  to  amend  his  complaint  upon  proper  terms. 
Intermediate  order  affirmed,  without  costs. 


RUDIN  V.  HADRIAN  REALTY  CO..  Inc. 
(Supreme  Court,  Appellate  Division,  Second  Department     March  31,  1916.) 

1.  Appeal  and  Erbob  <d=»700(2) — Dismissal  of  Appeal. 

An  appeal  from  an  order  resettled  by  another  order  will  be  dismissed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |§  4388, 
4384;   Dec.  Dig.  «=>790(2).] 

2.  Appeal  and  Ebrob  ^=s>957(1) — Discbbtion — ^Judgment  by  Default — Open- 

ing ON  Terms. 

Where  the  original  motion  papers  of  defendant  to  open  a  default 
against  it  were  not  in  compliance  with  rule  23  of  the  General  Rules  of 
Practice,  the  Appellate  Division,  reviewing  the  order  of  the  Special  Term 
opening  the  default  upon  terms,  including  the  requirement  that  the  judg- 
ment stand  as  security  In  addition  to  the  payment  of  costs,  wiU  not 
exercise  its  discretion  counter  to  that  of  the  Special  Term. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3823; 
Dec.  Dig.  <©=»957(1).] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Jacob  Rudin  against  the  Hadrian  Realty  Company,  Incor- 
porated. From  an  order  as  resettled,  and  from  another  order,  de- 
fendant appeals.  Appeals  from  two  orders  dismissed,  and  the  other 
order  modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  MILLS,  JJ. 

Meyer  D.  Siegel,  of  New  York  City,  for  appellant. 
Abraham  Ablowitz,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  [1,  2]  The  plaintiff  entered  judgment  upon  the  de- 
fault of  the  defendant  to  appear  at  the  Special  Term  for  trial,  and 
the  defendant  has  asked  and  has  obtained  the  favor  of  having  the  de- 
fault opened  upon  terms.  This  appeal  is  in  protest  against  such  terms, 
which  are  payment  of  the  plaintiffs  taxable  costs  and  disbursements, 
of  $10  costs,  and  that  the  judgment  stand  as  security. 

The  defendant  would  review  three  orders.  But  admittedly  the  last 
order  of  December  31,  1915,  is  in  resettlement  of  the  order  of  De- 
cember 9,  1915,  and  therefore  the  appeal  from  the  latter  order  should 
be  dismissed.  In  re  Knapp  &  French,  Inc.  (Sup.)  155  N.  Y.  Supp. 
166.  The  requirement  that  the  judgment  should  stand  as  security,  in 
addition  to  the  payment  of  costs,  is  not  infrequent.  We  are  not  in- 
clined to  any  exercise  of  discretion  counter  to  the  Special  Term,  es- 
pecially when  the  original  motion  papers  of  the  defendant  were  not  in 
compliance  with  rule  23  of  the  General  Rules  of  Practice. 
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If  the  defendant  is  anxious  to  dispose  of  the  litigation,  and  thus, 
if  possible,  avoid  the  judgment,  the  condition  of  the  equity  calendar 
of  Kings  County  is  such  that  he  may  have  his  hearing  almost  immedi- 
ately. The  said  order  of  December  31st  restored  the  case  to  the  cal- 
endar for  January  10,  1916,  and  in  ordinary  course,  but  for  this  appeal, 
the  trial  of  the  issue  would  have  been  possible  long  since.  We  find 
no  reason  for  interference  with  the  order  of  December  23d,  which 
relates  to  a  reargument  of  the  original  motion  and  to  the  taxation  of 
the  costs. 

The  appeals  from  the  orders  of  December  9th  and  23d  are  dismissed, 
without  costs,  and  the  order  of  December  31st  is  modified,  so  that  the 
case  is  restored  to  the  next  calendar  of  the  Special  Term,  and,  as  so 
modified,  it  is  affirmed,  with  $10  costs  and  disbursements. 

THOMAS,  STAPLETON,  and  MILLS,  JJ.,  concur.  CARR,  J., 
not  voting. 


EICHHOEN  v.  NEGRIN. 

(Municipal  Cotirt  of  City  of  New  York,  Borough  of  Manhattan,  Second 
District.     March,  1916.) 

Costs  ^=»9 — Special  Appeabance — "Motion" — Statute. 

Under  Municipal  Court  Code  (Laws  1915,  a  279)  §  78,  allowing  a  party 
to  appear  specially  by  filing  with  the  clerk,  on  or  before  the  last  day  for 
answering,  a  notice  of  special  appearance,  stating  the  particular  purpose 
for  which  he  appears,  whereupon  the  case  shall  be  set  down  for  a 
hearing,  and  Code  Civ.  Proc.  §  768,  defining  a  motion  as  an  application 
for  an  order,  a  special  notice  of  appearance,  interposed  for  the  purpose  of 
moving  to  set  aside  the  service  of  the  summons  and  complaint,  was  in 
effect  an  application  for  an  order  dismissing  the  answer,  and  hence  a 
"motion,"  so  that,  on  granting  it  and  dismissing  the  action,  the  court 
might  grant  motion  costs,  under  Municipal  Court  Code,  §  167,  subd.  1. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  C^t.  Dig.  §§  7-15;  Dec.  Dig. 
«=>9. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Motion.] 

Action  by  Herman  Eichhorn  against  Jake  Negrin.  Motion  to  set 
aside  service  of  summons  and  complaint  granted,  with  costs. 

Geza  Eichhorn,  of  New  York  City,  for  plaintiff. 
Nathan  H.  Stone,  of  New  York  City,  for  defendant, 

SNITKIN,  J.  In  this  action  a  special  notice  of  appearance  was 
interposed  for  the  purpose  of  moving  to  set  aside  the  service  of  the 
summons  and  complaint  herein.  This  matter  came  on  for  hearing  on 
the  22d  day  of  March,  1916,  and  the  traverse  to  the  service  made  here- 
in was  sustained  and  the  action  necessarily  dismissed-  The  attorney, 
appearing  specially  herein,  moves  for  an  allowance  of  costs,  which  is 
opposed  by  the  plaintiff  herein. 

Under  section  78  of  the  Municipal  Court  Code  (Laws  1915,  c  279) 
a  party  may  appear  specially  by  filing  with  the  clerk,  on  or  before  the 
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last  day  for  answering,  a  notice  of  special  appearance,  stating  the  par- 
ticular purpose  for  which  he  appears.  In  that  event  the  case  shall  be 
set  down  for  a  hearing.  Strictly  speaking,  as  the  word  "traverse"  does 
not  appear  in  the  Municipal  Court  Code  it  is  no  more  nor  less  than  a 
motion,  except  that  it  has  been  customary  in  this  court,  where  a  re- 
turn is  traversed,  to  set  the  same  over  for  a  hearing  and  have  the  wit- 
nesses orally  in  court,  rather  than  to  determine  the  facts  upon  affidavits. 
It  is  really  nothing  more  nor  less  than  an  application  for  an  order  dis- 
missing the  action,  on  the  ground  that  improper  service  was  made. 
Section  768  of  the  Code  of  Civil  Procedure  defines  a  motion  as  fol- 
lows: "An  application  for  an  order  is  a  motion."  Being  therefore  a 
motion,  I  am  inclined  to  the  view  that  the  court,  in  disposing  of  it,  may 
grant  motion  costs  under  section  167  of  the  Municipal  Court  Code, 
subdivision  1. 

The  motion  is  therefore  granted,  and  the  person  appearing  herein 
specially  is  allowed  the  sum  of  $10  costs. 


SHONGO  V.  SHONGO  et  al. 

(Erie  County  Court    March  11,  1915.) 

L  Indians  ^=>27(7) — Actions — ^Appellate  Jubisdiction— <:Jountt  Court. 

Laws  1914,  c.  508,  amending  Indian  Law  (Consol.  Laws,  c.  26)  §  50,  so 
as  to  permit  an  appeal  from  a  determination  of  the  Council  of  the 
Seneca  Nation  to  the  County  Court,  is  vaUd. 
[Ed.  Note. — For  other  cases,  see  Indians,  Dec.  Dig.  «=»27(7).] 

2.  Indians  ^=5>27(7) — Jubisdiction  of  Indian  Oountbt — Council  op  Seneca 

Nation. 

Under  Indian  Law,  §  50,  authorizing  an  appeal  from  the  Peacemakers' 
Court  of  the  Seneca  Nation  to  the  Council  of  the  Nation,  the  Council  had 
the  power  to  determine  whether  an  appeal  had  been  taken. 

[Ed.  Note. — For  other  cases,  see  Indians,  Dec.  Dig.  <8=>27(7).] 

3.  Indians  €=>27(7) — ^Actions — ^Appellate  Jubisdiction — County  Coubt. 

Under  Laws  1914,  c.  508,  authorizing  review  in  the  County  Court  of  a 
determination  of  the  Council  of  the  Seneca  Nation  on  the  evidence  taken 
in  the  Peacemakers*  Court,  the  County  Court  has  power  to  review  a  de- 
termination of  the  Council  that  an  appeal  was  not  properly  taken  from 
the  Peacemakers'  Court 

[Ed.  Note. — For  other  cases,  see  Indians,  Dec.  Dig.  «=»27(7).] 

4.  Indians  ^=»27(7) — ^Jubisdiction  of  Indian  Countby — Pbocedube. 

Under  Indian  Law,  §  50,  providing  that  an  appeal  may  be  taken  to  the 
Council  of  the  Seneca  Nation  from  the  Peacemakers*  Court,  by  serving  on 
the  adverse  party  and  on  the  Peacemakers'  Court  a  notice  of  such  ap- 
peal, a  notice  of  appeal  signed  by  two  of  the  defendants,  and  followed  by 
the  name  of  the  attorney  for  defendants  in  typewriting,  w^ith  the  words 
••Attorney  for  Defendants,"  is  sufficient  as  to  defendants  who  did  not  sign. 

[Ed.  Note. — For  other  cases,  see  Indians,  Dec.  Dig.  «=»27(7).] 

5.  Indians  ^=>27(7) — Jubisdiction  of  Indian  Countbt — ^Pbocedube. 

Indian  Law,  §§  47,  48,  53,  providing  that  each  entry  in  the  record  of 
Peacemakers  of  the  Seneca  Nation  shall  state  the  amount  of  costs  and 
to  whom  allowed,  that  the  fees  shall  be  fixed  by  the  Council  and  the 
Peacemakers  shall  award  costs  to  the  party  against  whom  the  determl- 
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nation  Is  made,  and  the  marshal  shall  be  entitled  to  the  same  fees  as  are 
allowed  by  law  to  constables  In  Justice  CJourts,  contemplate  that  the 
Council  of  the  Nation  shall  fix  certain  costs  and  fees  applicable  to  all 
cases,  and  that  the  Peacemakers  are  to  fix  the  costs  and  fees  in  each 
action  on  the  basis  of  the  schedule  fixed  by  the  Council. 
[Ed.  Note. — For  other  cases,  see  Indians,  Dec.  Dig.  ^=»27(7).] 

6.  Indians  ^=»27(7) — Jubisdiction  of  Indian  Country — Procedure. 

Rules  and  practice  of  the  Council  of  the  Seneca  Nation,  providing  that, 
to  perfect  appeals  from  the  Peacemakers*  Court,  all  costs  of  the  Peace- 
makers' Court  must  be  paid  according  to  a  certain  schedule,  have  no 
legal  binding  force  until  the  costs  have  been  properly  fixed  according  to 
the  provisions  of  the  Indian  Law. 

[Ed.  Note. — For  other  cases,  see  Indians,  Dec.  Dig,  <®ss>27(7).] 

7.  Indians  ^=»27(7) — ^Jurisdiction  of  Indian  Country — Procedure. 

An  allowance  of  costs  in  the  Peacemakers'  Court  of  the  Seneca  Nation 
of  $5  for  complaint,  $4.50  for  first  and  second  adjournments,  $5  for  one 
day's  trial,  and  $21.20  marshal  fees,  is  so  exorbitant  that  their  payment 
cannot  be  exacted  as  a  condition  of  appeal  to  the  Council  of  the  Nation. 

[Ed.  Note. — For  other  cases,  see  Indians,  Dea  Dig.  <S=»27(7).] 

Action  bv  Moses  Shongo  against  Howard  J.  Shongo  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Motion  to  dismiss 
appeal  denied,  and  motion  by  appellants  for  further  return  granted. 

Leroy  Andrus,  of  Buffalo,  for  appellants. 
Robert  E.  Congdon,  of  Gowanda,  for  respondent. 

LAING,  J.  This  is  a  motion  on  behalf  of  the  plaintiff  and  re- 
spondent to  dismiss  the  defendants'  appeal,  and  a  motion  on  behalf 
of  the  defendants  and  appellants  to  compel  the  making  and  filing  of  a 
return  on  the  appeal  herein. 

[1]  The  first  ground  upon  which  the  motion  to  dismiss  this  appeal 
is  made  is  that  the  Legislature  had  no  power  to  pass  chapter  508  of 
the  Laws  of  1914,  amending  section  50  of  the  Indian  Law,  so  as  to 
permit  an  appeal  from  the  determination  of  the  Council  of  the  Seneca 
Nation  to  the  County  Court.  The  appellant  challenges  the  right  of 
the  Legislature  to  give  to  this  court  authority  to  pass  upon  a  final 
determination  of  the  Council  of  the  Seneca  Nation. 

It  is  not  proposed  now  to  go  into  an  exhaustive  discussion  of  the 
question  raised  by  this  motion.  There  have  been  many  decisions  of 
the  courts  of  this  state  dealing  with  the  status  of  the  Indians  and  their 
relation  to  the  state  and  to  the  United  States.  Some  of  these  decision^ 
are  quite  recent,  and  several  of  them  contain  much  interesting  history 
and  discuss  questions  closely  related  to  the  question  involved  in  this 
motion. 

The  most  recent  decision  of  the  Court  of  Appeals  is  People  ex  rel. 
Cusick  V.  Daly,  212  N.  Y.  183,  105  N.  E.  1048,  Ann.  Cas.  1915D,  367. 
In  the  opinion  in  that  case  it  was  held  that  the  courts  of  this  state  had 
no  power  to  try  an  Indian  for  the  offense  of  assault  with  intent  to 
kill,  because  that  is  a  crime  specified  in  section  328  of  the  United 
States  Criminal  Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1151  [Comp. 
St.  1913,  §  10,502]),  and  the  United  States  by  that  section  having 
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exercised  jurisdiction  over  the  crime,  the  power  of  the  state  must 
yield  to  the  paramount  authority  of  the  federal  government. 

The  opinion  in  that  case  discusses  at  some  length  the  question  as 
to  whether  the  state  or  the  general  government  has  the  power  to  legis- 
late with  regard  to  the  New  York  Indians.  Werner,  J.,  writing  the 
opinion,  recognizes  the  fact,  as  pointed  out  in  several  other  deci- 
sions, that  the  status  of  the  New  York  Indians  toward  the  state  is 
not  the  same  as  the  status  of  that  of  other  Indian  tribes  or  nations 
toward  the  states  within  whose  boundaries  their  respective  reserva- 
tions are  located.  But  notwithstanding  this  fact  he  inclines  to  the 
view  that  the  New  York  Indians  are  the  wards  of  the  nation  rather 
than  the  wards  of  the  state,  and  with  some  hesitation  he  concludes 
that  in  the  case  under  consideration  the  state  courts  had  no  power  to 
try  the  defendant.    The  opinion  concludes  in  this  language : 

"Even  if  we  assume  that,  in  the  absence  of  federal  legislation,  the  state  has 
the  most  ample  power  to  legislate  for  the  Indians  within  its  borders,  there 
seems  no  escape  from  the  conclusion  that  when  CJongress  does  act  the  power 
of  the  state  must  yield  to  the  i>aramount  authority  of  the  federal  government." 
Ix)omis  V.  Lehigh  VaUey  R.  R.  Co.,  208  N.  Y.  312,  101  N.  B.  907.  "Congress 
has  exercised  its  power  in  respect  to  the  crimes  enumerated  in  section  328  of 
the  United  States  Criminal  Code,  and  the  crime  for  which  the  relator  has 
been  arrested  and  held  id  among  those  therein  set  forth.  For  these  reasons 
we  think  that  the  jurisdiction  of  our  state  courts  must  give  way  before  the 
higher  authority  which  this  statute  vests  In  the  federal  courts.*' 

It  will  thus  be  seen  that  the  case  of  People  ex  rel.  Cusick  v.  Daly 
leaves  open  the  question  now  under  consideration.  In  the  absence 
of  an  adjudication  by  the  Court  of  Appeals,  the  decisions  of  the  lower 
courts  must  furnish  the  authority  for  the  disposition  of  this  motion. 
It  is  my  opinion  that  the  cases  of  Jimeson  v.  Pierce,  78  App.  Div.  9, 
79  N.  Y.  Su^p.  3,  Peters  v.  Tallchief,  121  App.  Div.  309,  106  N.  Y. 
Supp.  64,  Matter  of  Printup,  121  App.  Div.  322,  106  N.  Y.  Supp.  74, 
Hatch  v.  Luckman,  155  App.  Div.  765,  118  N.  Y.  Supp.  689,  140  N. 
Y.  Supp.  1123,  Silverheels  v.  Maybee,  82  Misc.  Rep.  48,  143  N.  Y. 
Supp.  655,  George  v.  Pierce,  85  Misc.  Rep.  105,  148  N.  Y.  Supp.  230, 
and  People  ex  rel.  Jamerson  v.  John,  80  Misc.  Rep.  418,  141  N.  Y. 
Supp.  225,  together  with  Seneca  Nation  v.  Christie,  126  N.  Y.  122,  27 
N.  E.  275,  and  Johnson  v.  Long  Island  R.  R.  Co.,  162  N.  Y.  462,  56 
N.  E.  992,  are  authority  for  holding  that  the  Legislature  had  ample 
power  to  pass  chapter  508  of  the  Laws  of  1914. 

In  Jimeson  v.  Pierce,  cited  above,  Williams,  J.,  says : 
"For  many  years  the  Legislature  has  passed  laws  for  the  protection  of  the 
rights  and  property  of  these  Indians  and  the  enforcement  of  such  rights  under 
the  laws  so  passed.  We  see  no  reason  why  such  laws  should  not  be  regarded 
as  valid,  and  should  not  be  enforced.  While  it  has  been  frequently  held  that 
Indians  cannot  come  Into  our  courts  and  bring  actions,  in  the  absence  of 
acts  of  the  Legislature  enabling  them  to  do  so,  yet  it  has  always  been  held 
that  they  can  do  so  under  enabling  acts  when  they  have  been  passed." 

The  above  language  is  quoted  with  approval  by  Kruse,  J.,  in  the  case 
of  Peters  v.  Tallchief,  121  App.  Div.  309,  106  N.  Y.  Supp.  64,  in  a 
case  involving  the  jurisdiction  of  the  state  courts  to  entertain  a  sum- 
mary proceeding  under  section  5  of  the  Indian  Law. 
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In  the  Matter  of  Printup,  121  App.  Div.  322,  106  N.  Y.  Supp.  74, 
the  court  held  that  the  Surrogate's  Court  had  jurisdiction  to  grant  let- 
ters of  administration  on  the  estate  of  an  Indian  under  section  5  of 
the  Indian  Law,  if  a  case  came  under  the  provisions  of  that  section. 

In  the  case  of  Hatch  v.  Luckman,  it  was  held  that  the  Surrogate's 
Court  of  Erie  County  had  jurisdiction  to  issue  letters  of  administration 
upon  the  personal  estate  of  a  Tonawanda  Indian,  and  in  the  course  of 
the  opinion  Wheeler,  J.,  says : 

"The  law  of  this  state  is  supreme,  and  the  Tonawandas,  we  think,  can 
claim  no  sovereignty  of  their  own  superior  to  that  of  the  state.  The  state 
from  time  immemorial  has  assumed  to  control  and  direct  their  affairs,  and 
legislate  in  reference  to  them,  and  its  authority  so  to  do  has  never  been 
doubted  or  questioned.  Where  the  Indians  assert  any  peculiar  rights  or 
privileges,  they  must  find  authority  for  them  in  the  legislation  and  laws  of 
this  state,  and  not  by  reason  of  their  pecuUar  customs,  or  tribal  existence 
from  immemorial  times.  Such  sovereignty  as  they  formerly  possessed,  we 
think  it  may  be  safely  asserted,  has  at  this  time  been  merged  and  lost  in  the 
greater  sovereignty  of  the  state,  under  which  they  must  look  for  protection 
of  life  and  property." 

In  the  case  of  Silverheels  v.  Maybee,  82  Misc.  Rep.  48,  at  page  52, 
143  N.  Y.  Supp.  655,  at  page  657,  Laughlin,  J.,  says : 

"The  interesting  and  learned  arguments  presented  by  counsel  for  the  de- 
fendant in  support  of  his  contentions  that  the  provisions  of  the  Indian  Law 
in  question  are  unconstitutional  and  void,  that  the  court  is  without  Jurisdic- 
tion, and  that  the  Legislature  has  only  authorized  the  enforcement  in  the 
state  courts  of  orders,  directions,  and  judgments  for  the  recovery  of  money, 
would  merit  an  opinion,  if  there  were  no  precedents  controlling  upon  the 
trial  court ;  but  it  appears  that  aU  of  those  questions  have  been  authoritative- 
ly decided  adversely  to  the  defendants." 

In  the  case  of  George  v.  Pierce,  85  Misc.  Rep.  105,  1484^.  Y.  Supp. 
230,  it  was  held  that  under  section  5  of  the  Indian  Law  the  courts  of 
this  state  have  jurisdiction  to  try  and  determine  disputes  between 
Onondaga  Indians  as  to  the  possession  of  lands  lying  within  the 
boundaries  of  the  reservation. 

During  the  early  history  of  the  state  it  made  many  treaties  with 
the  different  Iroquois  Nations,  and  from  an  early  date  down  to  the 
present  time  it  has  passed  and  enforced  laws  for  the  regulation  of  the 
Indians  and  their  property.  As  time  has  gone  on  the  remnants  of  the 
Iroquois  Nations  have  come  more  and  more  under  the  control  of  the 
state,  and  their  lives  have  been  more  and  more  directed  and  regulated 
by  the  laws  and  courts  of  the  state.  We  now  have,  as  a  part  of  our 
Consolidated  Laws,  a  chapter  known  as  the  "Indian  Law,"  and  the 
trial  before  the  Peacemakers'  Court  and  the  appeal  therefrom  to  the 
Council  of  the  Nation  in  this  case  are  supposed  to  have  been  had  and 
taken  under  the  provisions  of  this  Indian  Law.  The  constitution 
of  the  Seneca  Nation  of  Indians  presented  on  this  motion  was  ratified 
by  an  act  of  the  Legislature  of  this  state.  The  general  government 
has  recognized  and  acquiesced  in  the  exercise-  of  the  authority  over 
the  Indians  by  the  state  of  New  York.  The  Indians  themselves  have 
recognized  the  authority  of  the  state  of  New  York  by  entering  into 
treaties  with  it,  and  by  appealing  to  the  Legislature  for  the  enactment 
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of  laws,  and  by  governing  themselves  and  their  affairs  in  accordance 
with  the  laws  enacted  by  the  state  of  New  York. 

This  chapter  508  of  the  Laws  of  1914  gives  authority  to  the  County 
Court  analogous  to  the  power  that  has  been  exercised  by  the  courts 
in  enforcing  the  judgments  of  the  Peacemakers'  Courts,  as  shown  by 
some  of  the  cases  above  cited.  Section  5  of  the  Indian  Law  transfers 
to  the  state  courts  all  matters  jurisdiction  of  which  is  not  conferred 
upon  the  Peacemakers'  Court,  and  the  validity  of  that  section  has 
been  upheld  in  the  cases  cited  in  this  memorandum. 

Chapter  508  of  the  Laws  of  1914  does  not  trench  upon  the  im- 
memorial customs  of  the  Indians  any  more  than  does  section  52  of 
the  Indian  Law,  providing  for  the  enforcement  of  the  judgments  of 
the  Peacemakers*  Court  in  the  state  courts.  I  am  of  the  opinion  that 
this  amendment  of  1914  does  not  trench  upon  the  immemorial  cus- 
toms of  the  Indians  any  more  than  do  section  46  and  section  50,  pro- 
viding for  the  Peacemakers'  Court  and  the  review  of  the  determina- 
tion of  the  Peacemakers'  Court  by  the  Council  of  the  Nation.  Of 
course,  under  those  customs,  the  Indians  may  have  had  a  Peacemakers' 
Court  and  a  Council,  which  took  up  under  some  circumstances  the 
matters  that  had  been  before  the  Peacemakers'  Court ;  but  these  pro- 
visions of  the  Indian  Law  must  be  a  radical  innovation  on  the  pro- 
cedure in  the  so-called  Peacemakers'  Court  and  Indian  Councils,  if 
there  were  such  Peacemakers'  Courts  before  the  regulation  of  the 
same  by  the  laws  of  the  state.  These  Peacemakers'  Courts,  and  the 
procedure  before  the  Council  on  appeals  under  the  Indian  law,  are 
regulated  in  conformity  to  a  large  extent  to  the  practice  in  out  state 
courts,  and  several  of  the  steps  taken  in  starting  tiie  action  before  the 
Peacemakers'  Court,  and  in  the  trial  and  of  die  appeal,  are  almost 
precisely  the  same  as  the  steps  provided  for  in  the  state  courts. 

If  the  provisions  of  the  Indian  Law  creating  the  Peacemakers* 
Courts  and  regulating  the  practice  in  the  same,  and  regulating  the 
practice  on  appeals  to  the  Council  and  the  practice  as  to  returns  to 
the  Council  and  the  hearing  before  the  Council,  are  a  radical  change 
from  the  conditions  existing  in  accordance  with  the  customs  of  the 
Indians,  then  those  provisions  of  the  Indian  Law  are  as  radical  and 
revolutionary  as  the  amendment  under  consideration,  which  grants 
authority  to  appeal  to  this  court  from  the  determination  of  the  Coun- 
cil. As  appears  by  the  authorities  cited  the  provisions  of  the  Indian 
Law  creating  and  regulating  the  practice  in  the  Peacemakers'  Court, 
and  the  appeals  therefrom,  and  the  hearing  before  the  Council,  have 
been  upheld  by  the  courts  of  this  state,  and  it  logically  follows  that 
the  amendment  of  1914  must  be  sustained  under  the  same  decisions. 
This  amendment  is  not  distinguishable  in  principle  from  acts  of  the 
Legislature  passed  from  time  to  time  for  many  years. 

In  what  has  been  said  it  has  been  assumed  that  the  Seneca  Nation 
of  Indians  may  have  had  a  court  corresponding  to  the  Peacemakers' 
Court  prior  to  the  enactment  of  the  statutes  of  this  state  creating  that 
court.  Such  information  as  I  have  upon  the  subject  leads  me  to  be- 
lieve that  the  Indians  of  this  state  never  had  any  such  court  until  it 
was  created  by  statute. 
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"They  {the  Indians]  never  had  any  Idea  of  property  in  land.  They  would, 
consequently,  never  have,  as  in  fact  they  never  had,  any  common  fixed  Inter- 
est, any  one  communion  of  rights  and  actions,  one  civil  union,  and  consequent- 
ly not  any  government.  They  know  no  such  thing  as  an  administrative  or  ex- 
ecutive power,  properly  so  called.  They  allow  the  authority  of  advice,  a  kind 
of  legislative  authority;  but  there  is  no  civil  coercion.  They  never  had  any 
one  collective  actuating  power  of  the  whole,  or  any  Legislature  or  magis- 
trates to  execute  such." 

The  above  is  from  a  communication  of  Secretary  Pownall  to  the 
Congress  of  Colonies  and  Indian  Council  held  at  Albany,  July,  1785, 
contained  in  Documents  Relating  to  the  Colonial  History  of  New 
York,  vol.  6,  p.  896.  Comments  from  which  the  same  inferences  are 
to  be  drawn,  as  must  be  drawn  from  the  above  quotation,  are  con- 
tained in  a  communication  of  Lieut.  Gov.  Clark,  dated.  New  York,  Jan- 
uary 16,  1743,  printed  in  volume  6  of  Documents  Relating  to  the  Co- 
lonial History  of  New  York,  page  241 ;  letter  of  Sir  William  John- 
son, dated  February  28,  1771,  printed  in  Documentary  History  of 
New  York,  vol.  4,  pages  432,  436,  and  437 ;  Beauchamp's  History  of 
New  York  Indians,  page  153;  and  in  comments  by  Reuben  Gold- 
thwaites  in  "The  Colonies,  1492-1750,''  page  14.  The  conditions  de- 
scribed by  these  writers  can  hardly  be  reconciled  with  the  claim  that 
the  Indians  prior  to  1813  had  any  court,  or  any  body  of  men  which 
discharged  any  of  the  functions  of  a  court. 

On  April  10,  1913,  the  Legislature  passed  an  act  relating  to  the  dif- 
ferent Tribes  and  Nations  of  Indians  within  this  state,  which  is  chap- 
ter 92  of  the  Revised  Laws  of  New  York,  and  this  act,  among  other 
things,  provides  for  the  election  by  the  St.  Regis  (Mohawk)  Indians 
of  "three  peacemakers."  This  statute  imposes  upon  these  peacemakers 
various  powers  and  duties.  Among  those  powers  and  duties  these 
peacemakers  were  to  act  as  a  court  in  disposing  of  certain  matters  re- 
lating to  the  persons  and  property  of  this  nation  of  Indians.  It  is  to 
to  be  noted  that  the  power  and  duty  to  hold  such  a  court  was  only  one 
of  the  powers  and  duties  imposed  upon  these  "peacemakers."  This 
statute,  providing  for  peacemakers  for  the  St.  Regis  Indians,  was  con- 
tinued in  the  Revised  Statutes  passed  in  1827  and  1828.  By  section 
1,  chapter  365»  of  the  Laws  of  1847,  it  was  provided  that: 

"The  male  Indians  residing  on  the  Cattaraugus  and  Allegany  reservations, 
of  the  age  of  twenty-one  years,  ♦  ♦  ♦  shall  assemble  at  one  of  their 
council  houses  on  the  first  Tuesday  in  January  in  each  year,  ♦  ♦  ♦  and 
♦  ♦  ♦  elect  the  following  officers:  A  clerk  and  a  treasurer  for  the  Nation, 
three  peacemakers,  and  one  marshal  for  the  Indians  residing  on  the  Catta- 
raugus reservation,  and  three  peacemakers  and  one  marshal  for  the  Indians 
residing  on  the  Allegany  reservation,  all  of  whom  shall  be  Indians  of  the  said 
Nation  and  qualified  to  vote." 

The  powers  delegated  to  these  peacemakers  were  substantially  the 
same  as  the  powers  now  delegated  by  statute  to  the  Peacemakers' 
Court.  It  is  my  opinion  that  this  statute  of  1847  created  the  first 
Peacemakers'  Court  of  the  Seneca  Nation  of  Indians,  and  that  the 
statute  of  1813  was  the  origin  of  Peacemakers'  Courts  among  the 
Indians  of  this  state.  There  are  many  provisions  in  the  statute  of 
1813  indicating  that  the  creation  of  the  offices  of  "peacemakers"  orig- 
inated with  white  men,  and  not  with  Indians,  and  that  the  idea  back 
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of  the  statute  was  that  the  St.  Regis  Indians  had  reached  a  condition 
where  it  was  possible  under  proper  guidance  to  accomplish  something 
in  a  civilizing  way  by  the  creation  of  those  officers.  There  is  nothing 
in  the  statute  to  indicate  that  these  officers  had  existed  under  the 
customs  of  the  Indians,  and  there  is  nothing  in  the  statute  to  indicate 
that  there  had  been  among  the  Indians  before  that  time  anything  in 
the  nature  of  a  court.  .In  the  case  of  People  ex  rel.  Jamerson  v. 
John,  80  Misc.  Rep.  418,  141  N.  Y.  Supp.  225,  Wheeler,  J.,  says: 

"The  Indian  Peacemakers*  Court  Is  estabUshed  and  exists  by  virtue  of  sec- 
tion 46  of  the  Indian  Law.  ♦  ♦  ♦  The  power  and  authority  of  the  Peace- 
makers' Court  is  derived  purely  and  solely  from  the  legislative  authority  con- 
ferred by  this  section,  and  it  can  exercise  no  jurisdiction  or  powers  save  such 
as  are  expressly  conferred  upon  it  by  statute.  ♦  ♦  ♦  The  Peacemakers* 
Court  is  a  statutory  local  court  created  by  legislative  act," 

I  do  not  regard  it  as  necessary  for  the  disposition  of  this  motion 
to  determine  whether  or  not  a  Peacemakers'  Court  of  some  character 
existed  among  the  Indians  prior  to  the  creation  of  the  Peacemakers' 
Court  by  statute ;  but  I  conclude,  from  the  authorities  above  cited  and 
from  the  statutes  referred  to,  that  there  was  among  the  Indians  of 
this  state  no  Peacemakers'  Court,  or  court  corresponding  to  the 
Peacemakers'  Court,  until  the  Peacemakers'  Court  was  created  by 
statute. 

Public  policy  requires  that  this  amendment  should  be  upheld.  The 
Indians  in  this  state  are  now  in  a  condition  so  that  as  rapidly  as  pos- 
sible they  should  be  made  a  part  of  the  citizenship  of  the  state.  Acts 
like  this  under  consideration  tend  in  that  direction.  The  general  gov- 
ernment is  not  likely  to  exercise  whatever  jurisdiction  it  has  over 
these  New  York  Indians  by  passing  laws  which  will  regulate  their 
everyday  affairs.  As  a  practical  proposition  the  state  can  more  in- 
telligently enact  and  more  effectively  enforce  such  laws  than  can  the 
general  government  This  state  has  always  maintained  that  it  had 
the  power  to  pass  such  legislation,  and  as  time  has  gone  on  has  exer- 
cised an  ever-increasing  supervision  over  the  Indians  of  the  state. 
Their  condition  to-day  calls  for  laws  dealing  more  fully  with  their 
everyday  life.  Such  laws  will  aid  in  their  progress  and  help  to  main- 
tain and  increase  the  friendly  relations  existing  between  them  and  the 
citizens  of  the  state. 

It  is  my  opinion  that  these  observations  have  a  proper  place  in  the 
discussion  of  the  question  now  under  consideration.  The  sovereignty 
of  the  United  States  over  the  Indians  has  been  sustained  by  the 
courts,  so  far  as  it  has  been  sustained,  not  because  of  grants  contained 
in  the  Constitution,  but  because  it  was  thought  that  the  necessities  of 
the  situation  and  public  policy  required  the  exercise  of  such  sovereign- 
ty. This  fact  appears  in  the  opinions  in  Cherokee  Nation  v.  State  of 
Georgia,  5  Pet.  1,  8  L.  Ed.  25,  Worcester  v.  State  of  Georgia,  6  Pet. 
515,  8  L.  Ed.  483,  and  United  States  v.  Kagaraa,  118  U.  S.  375,  6 
Sup.  Ct.  1 109,  30  L.  Ed.  228,  the  three  cases  most  cited  to  sustain  the 
proposition  that  the  United  States  has  exclusive  jurisdiction  over  the 
Indians.  In  view  of  the  fact  that  that  sovereignty  in  these  cases  has 
been  sustained  to  the  extent  it  has  been  sustained  on  the  grounds 
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above  stated,  it  is  proper,  in  the  consideration  of  the  question  as  to 
whether  or  not  the  state  of  New  York  has  the  power  to  pass  laws 
regulating  the  affairs  of  the  Indians  in  this  state,  that  the  necessities 
of  the  situation  and  the  public  policy  involved  in  such  legislation  should 
be  to  some  extent  at  least  taken  into  consideration. 

The  arguments  contained  in  the  case  of  Cherokee  Nation  v.  State 
of  Georgia  and  Worcester  v.  State  of  Georgia  were  very  appropriate 
to  the  conditions  existing  at  the  time  the  opinions  in  those  cases  were 
written;  but  conditions  have  changed,  and  those  arguments,  if  they 
ever  did  apply  to  the  conditions  in  this  state,  are  not  very  appropriate 
to  the  conditions  here  at  this  time.  The  changed  conditions  were 
recognized  by  Congress  when  in  1871  it  declared  that  in  the  future 
the  government  of  the  United  States  would  deal  with  the  Indians  by 
the  enactment  of  laws  and  not  by  the  negotiation  of  treaties.  The 
changed  conditions  have  been  recognized  in  this  state,  in  that  the 
state  has  not  in  recent  years  dealt  with  the  Indians  through  treaties, 
but  has  assumed  to  regulate  their  affairs  by  laws  enacted  by  the  Legis- 
lature. The  Indians  themselves  have  recognized  the  changed  condi- 
tions by  asking  for  the  enactment  of  laws  dealing  with  their  affairs, 
and  by  more  and  more  conforming  their  conduct  to  the  laws  enacted 
by  the  Legislature  of  this  state. 

The  changed  condition  of  the  Indians  is,  of  course,  manifest  to 
every  observer.  Many  of  them  have  become  property  owners;  many 
of  them  till  the  soil  successfully,  and  live  in  houses  such  as  the  white 
man  lives  in.  Many  of  the  children  go  to  school,  and  some  of  them 
are  apt  pupils.  It  can  truly  be  said  that  in  this  state  it  is  the  call  of  the 
white  man's  life  and  not  the  lure  of  the  wild  that  draws  the  young 
Indians  whose  ancestors  constituted  the  Iroquois  Confederacy.  It  is 
absurd  to  discuss  legislation  dealing  with  the  New  York  Indians  on 
the  basis  of  conditions  existing  over  100  years  ago.  Such  legislation, 
considered  in  the  light  of  conditions  existing  at  the  present  time, 
should  be  approved  if  the  necessities  of  the  present  situation  and  pub- 
lic policy  at  the  present  time  require  such  approval.  It  is  my  opinion 
that  the  necessities  of  the  situation  and  public  policy  do  require  that 
the  state  of  New  York  shall  continue  to  exercise  its  fostering  care 
over  the  Indians  in  this  state,  and  continue  to  pass  laws  regulating 
their  affairs,  and  continue  through  its  courts  to  extend  to  them  the 
right  to  protect  their  property  and  persons.  And  it  is  also  my  opinion 
that  the  recent  decisions  of  the  courts  of  this  state  cited  above  fully 
sanction  the  enactment  and  enforcement  of  such  laws  and  the  continu- 
ance of  such  policy  by  the  state. 

[2,  3]  2.  Section  50  of  the  Indian  Law  requires  that  an  appeal 
from  the  Peacemakers'  Court  to  the  Council  of  the  Nation  must  be 
made  within  20  days  after  the  decision  of  the  Peacemakers*  Court,  and 
it  is  claimed  on  behalf  of  the  respondent  that  the  appeal  in  this  case 
was  not  taken  within  that  time.  It  was  upon  this  ground  apparently 
that  the  appeal  was  dismissed  by  the  Council.  This  question  is,  of 
course,  presented  by  affidavits.  Section  50  of  the  Indian  Law  con- 
templates that  the  hearing  before  the  Council  shall  be  upon  the  record 
before  the  Peacemakers'  Court,  and  there  is  no  provision  for  a  hear- 
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ing  before  the  Conncil  upon  affidavits.  The  amendment  of  1914  au- 
thorizing an  appeal  to  this  court  does  not  expressly  provide  for  a 
review  of  anything  except  a  determination  of  the  Council  made  upon 
the  evidence  taken  in  the  Peacemakers'  Court. 

I  am  of  the  opinion,  however,  that  the  Council,  having  been  given 
the  power  to  hear  the  appeal  upon  the  merits,  of  necessity  had  the 
right  to  determine  whether  or  not  an  appeal  had  been  taken.  The 
Council  did  pass  upon  the  question  as  to  whether  or  not  an  appeal 
had  been  taken,  and  made  a  determination  upon  that  question,  and 
this  court  is  given  the  power  to  review  the  determination  of  the  Coun- 
cil. It  is  true,  of  course,  that  the  Council,  when  it  made  this  deter- 
mination, did  not  have  before  it  the  record  of  the  Peacemakers*  Court, 
as  contemplated  by  the  statute;  but  its  determination  was  of  such  a 
character  that  it  would  necessarily  have  been  the  same  had  the  record 
been  before  the  Council.  I  am  of  opinion,  therefore,  that  the  Council 
having  made  a  determination,  and  an  appeal  to  this  Court  having  been 
taken  from  that  determination,  this  court  has  the  right  to  entertain  the 
appeal,  and  to  consider  the  affidavits  presented  upon  the  appeal,  and 
that  upon  those  affidavits  this  court  may  determine  whether  or  not 
the  Council  should  have  dismissed  the  appeal. 

The  appellants  have  produced  affidavits  setting  out  in  much  detail 
the  circumstances  under  which  the  notices  of  appeal  from  the  Peace- 
makers' Court  were  served.  Among  these  affidavits  is  the  affidavit 
of  Mr.  Seymour,  the  attorney.  It  appears  from  his  affidavit  that  he 
prepared  the  notices  of  appeal,  delivered  them  for  service,  and  that 
they  were  returned  to  him  with  memoranda  stating  that  service  had 
been  made,  as  he  directed,  and  that  all  this  was  done  prior  to  the 
expiration  of  20  days  from  the  decision  of  the  Peacemakers'  Court. 
These  affidavits  satisfy  me  that  the  notices  of  appeal  were  served 
within  the  time  required  by  the  statute. 

[4]  3.  It  is  also  urged  by  the  respondent  that  the  notice  of  appeal 
to  the  Council  was  defective  as  to  defendants  Scott,  because  it  was  not 
signed  by  them.  The  notice  of  appeal  was  signed  by  the  defendants 
Shongo,  and  underneath  their  names  there  was  in  typewriting  these 
words,  "J-  M.  Seymour,  Attorney  for  Defendants."  Mr.  Seymour  is 
one  of  the  attorneys  for  the  defendants  on  appeal  to  this  court,  as 
appears  by  the  notice  of  appeal  to  this  court.  There  is  no  provision 
in  the  Indian  Law  as  to  how,  if  at  all,  a  notice  of  appeal  must  bei 
signed,  nor  as  to  what  it  shall  contain.  The  language  of  the  statute 
is  in  these  words : 

"An  appeal  may  be  taken  to  the  Council  of  such  Nation,  by  serving  upon  the 
adverse  party  and  upon  the  Peacemakers  before  whom  the  action  or  proceeding 
was  heard  a  notice  of  such  appeal." 

It  is  my  opinion  that  the  Legislature  by  this  language  either 
intended  that  the  notice  of  appeal  should  conform  to  the  requirements 
of  a  notice  of  appeal  from  a  Justice  of  the  Peace  Court,  or  that  any 
paper  from  which  the  desire  of  the  aggrieved  party  for  a  review  of  the 
determination  of  the  Peacemakers'  Court  could  be  ascertained,  would 
be  sufficient,  and  either  of  these  constructions  would  lead  to  the  con- 
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elusion  that  the  notice  of  appeal  to  the  Council,  signed  as  it  was,  was 
sufficient. 

The  suggestion  that  it  was  the  intention  of  the  Legislature  that  the 
notice  of  appeal  should  conform  to  the  requirements  of  a  notice  of 
appeal  from  a  Justice  of  the  Peace  Court  is  based  upon  the  fact  that, 
in  the  Indian  Law  governing  the  proceedings  in  the  Peacemakers' 
Court  and  before  the  Council,  there  are  several  steps  required  which 
are  the  same,  or  nearly  the  same,  as  the  steps  taken  in  proceedings  in 
a  Justice  of  the  Peace  Court.  By  these  provisions  of  the  Indian  Law, 
the  Legislature  has  delegated  to  the  Peacemakers'  Court  power  to  dis- 
pose of  matters  such  as  are  disposed  of  in  the  Justice  of  the  Peace 
Court.  Such  being  the  case,  I  think  there  is  authority  for  construing 
this  language  with  reference  to  an  appeal  to  the  Council  as  meaning 
that  the  requirements  of  the  notice  of  appeal  should  be  the  same  as 
the  notice  of  appeal  from  a  Justice  of  the  Peace  Court.  See  Black  on 
Interpretation  of  Laws  (2d  Ed.)  §  104,  p.  340. 

If  this  language  is  to  be  construed  as  suggested,  then  a  notice  of 
appeal  signed  by  the  attorney  in  an  appellate  court  would  be  sufficient. 
Code  of  Civil  Procedure,  §  3046. 

The  other  suggestion,  that  the  Legislature  intended  by  the  language 
used  in  providing  for  an  appeal  to  the  Council  that  any  paper  showing 
the  desire  of  the  aggrieved  party  for  a  review  of  the  determination  of 
the  Peacemakers'  Court  by  the  Council  should  be  held  sufficient,  is 
based  upon  the  facts  that  these  proceedings  before  the  Peacemakers' 
Court  and  the  Council  would  often  be  taken  by  people  without  educa- 
tion and  without  means  of  employing  attorneys ;  that  the  matters  in- 
volved would  often  be  of  small  importance;  and  that  the  only  way 
that  practical  justice  could  be  meted  out  in  such  courts  would  be  to 
strip  the  proceedings  of  all  technicalities.  This,  I  am  of  the  opinion, 
was  the  intention  of  the  Legislature  in  providing  for  the  appeal  from 
the  Peacemakers'  Court.  The  notice  of  appeal  does  show  the  desire 
of  the  defendants  to  have  a  review  in  the  Council  of  the  proceedings 
of  the  Peacemakers'  Court.  I  am  of  the  opinion,  therefore,  that- it 
is  sufficient,  and  that  it  brought  before  the  Council,  and  hence  brings 
before  this  court,  all  the  defendants. 

[5]  4.  The  respondent  further  contends  that  both  the  Peacemakers' 
Court  and  the  Council  fixed  the  amount  of  costs  to  be  paid  by  the  de- 
fendants, that  those  costs  were  never  paid,  and  that  the  payment  of 
those  costs  was  necessary  to  perfect  the  appeal  to  the  Council.  The 
items  of  costs  as  fixed  by  the  Peacemakers'  Court  were  as  follows : 

Complaint  $5  00 

First  adjournment 4  50 

Second  adjournment  (^2.25  eacli  side) 4  50 

Trial  (10th  day  of  July,  1913) 5  00 

Marshars   fees 21  20 

Total    $40  20 

The  provisions  of  the  Indian  Law  with  reference  to  the  costs  and 
fees,  are  as  follows; 
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"Sec.  47.  Record  of  Peacemakers,  ♦  ♦  ♦  Each  such  entry  [In  the  record 
book]  shall  state  ♦  ♦  ♦  the  amount  of  costs  and  to  whom  allow- 
ed.   ♦♦    * 

"Sec,  48.  Oo9t9  and  Fees.  The  fees  of  surrogates,  peacemakers  and  mar- 
shals shall  be  fixed  and  determined  by  the  Council.  In  every  controversy  be- 
fore the  peacemakers  they  shall  award  the  costs  to  be  paid  by  the  party  against 
whom  their  determination  shall  be  made;  the  costs  allowed  shall  be  ascer- 
tained and  specified  by  them  In  their  determination.    ♦    ♦    ♦ 

"Sec.  53.  The  Marshal  The  marshal  shall  ♦  ♦  ♦  be  entitled  to  re- 
ceive for  his  services  the  same  fees  as  are  allowed  by  law  to  constables  In 
courts  held  by  Justices  of  the  Peace." 

It  is  my  opinion  that  these  provisions  of  the  Indian  Law  contem- 
plate that  the  Council  of  the  Nation  shall  fix  certain  costs  and  fees 
applicable  to  all  cases,  and  that,  such  costs  and  fees  having  been 
fixed  by  the  Council,  the  peacemakers  in  each  case  tried  before  them 
are  to  fix  the  costs  and  fees  to  be  paid  by  the  parties  to  the  action,  or 
one  of  the  parties  to  the  action,  using  as  a  basis  for  doing  so  thel 
schedule  of  costs  and  fees  fixed  by  the  Council  of  the  Nation.  It  ap- 
pears from  the  papers  before  me  that  the  Council  never  fixed  any  such 
costs  or  fees..  In  the  absence  of  such  action  on  the  part  of  the  Council, 
I  am  of  the  opinion  that  the  peacemakers  did  not  have  the  power. to 
fix  the  costs  set  out  above. 

[8]  It  is  urged  on  behalf  of  the  respondent  that  the  rules  and  prac- 
tice of  the  Council  of  the  Seneca  Nation  provide  that,  to  perfect  ap- 
peals from  the  Peacemakers*  Court  to  the  Council,  all  costs  of  the 
Peacemakers'  Court  must  be  paid;  $2  be  paid  for  making  the  re- 
turn, and  $10  must  be  paid  to  the  treasurer  of  the  Nation.  If  such 
rules  and  practice  have  prevailed,  they  would  not  have  any  legal  bind- 
ing force  until  the  costs  had  been  properly  fixed;  and  if  I  am  right 
in  my  construction  of  the  provisions  of  the  Indian  Law  the  costs  in 
this  case  were  not  properly  fixed.  Although  the  affidavits  read  by  the 
respondent  stated  that  these  were  the  rules  and  practice  by  the  Council 
of  the  Seneca  Nation  of  Indians,  it  is  not  stated  in  the  affidavits  that 
any  such  rules  were  ever  formally  adopted  by  the  Council,  and  no 
such  rules  are  set  out  in  the  papers  before  me.  It  cannot  be  claimed 
that  any  such  rules  and  practice  rest  upon  the  immemorial  customs 
of  the  Indians,  because  no  one  will  claim  that  there  were  any  im- 
memorial customs  as  to  the  payment  of  costs  for  an  appeal,  or  the 
costs  for  the  return  or  the  costs  for  the  hearing  before  the  Council. 
In  order  that  any  such  rules  and  practice  should  have  any  binding 
force,  it  would  be  necessary  in  my  opinion  that  the  rules  be  adopted 
by  the  Council  in  some  way  authorized  by  the  laws  of  the  state.  The 
Seneca  Nation  of  Indians  has  a  constitution  ratified  by  the  Legisla- 
ture in  1900,  and  it  is  probably  true  that  the  Council  of  the  Seneca 
Nation  of  Indians  under  that  constitution  would  have  authority  to 
make  rules  governing  an  appeal  to  it,  not  in  conflict  with  other  stat- 
utes; but  there  are  no  affidavits  before  me  showing  that  any  such 
action  has  been  taken  by  tlie  Council  under  the  provisions  of  that 
constitution. 

It  is  claimed  on  behalf  of  the  respondent  that  these  costs  were  ap- 
proved by  the  Council,  but  such  approval,  according  to  the  affidavits 
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read  by  the  respondent,  did  not  occur  until  the  day  when  the  appeal 
was  dismissed.  From  Mr.  Seymour's  affidavit  it  appears  that  he  en- 
deavored to  have  the  Council  fix  some  reasonable  amount  as  the 
amount  of  the  cost  on  the  day  the  appeal  was  dismissed,  but  the  Coun- 
cil refused  to  take  any  action.  No  resolution  has  been  presented  to 
me  showing  that  the  Council  approved  of  these  costs  on  that  day  or 
on  any  other  day. 

[7]  It  is  my  opinion  that  these  costs  on  their  face  are  exorbitant 
and  illegal.  It  appears  that  the  item  of  $4.50  charged  for  the  second 
adjournment  was  not  all  to  be  paid  by  one  party,  but  that  $2.50  of 
that  amount  was  to  be  paid  by  ttie  respondent,  without  regard  to  the 
decision  in  the  case.  Therefore  the  total  amount  of  the  costs  would 
not  be  $40.20,  the  amount  claimed  from  the  appellants.  The  marshal 
was  entitled  by  law  to  the  same  fees  that  a  constable  receives,  and  that 
would  be  10  cents  a  mile  for  the  distance  actually  traveled;  and  in 
addition  to  the  mileage,  25  cents  for  service  of  the  summons,  and  25 
cents  each  for  serving  witnesses  not  exceeding  four.  Allowing  the 
marshal  25  cents  for  serving  a  summons  and  $1  for  serving  four  wit- 
nesses, we  would  still  have  left  out  of  $21.20,  $19.95,  which  would 
be  mileage  on  a  distance  of  199%  miles.  It  appears  from  the  bill  o-f 
costs  that  the  trial  only  occupied  one  day. 

It  is  simply  beyond  belief  that  the  marshal  could  have  traveled  far 
enough  in  subpoenaing  witnesses  and  in  serving  the  summons  to  earn 
this  $19.95.  I  think  that  item  on  its  face  is  exorbitant  and  illegal. 
The  other  items,  $5  for  complaint,  $4.50  for  an  adjournment,  and  $5 
for  a  trial,  are  much  larger  than  any  items  of  costs  allowed  in  a 
Court  of  a  Justice  .of  the  Peace,  and  I  think  they  should  be  regarded 
as  exorbitant,  inasmuch  as  it  is  not  clearly  shown  that  tliere  was  any 
authority  under  the  statute  for  fixing  any  such  items  of  cost.  For  the 
reasons  above  stated  I  am  of  the  opinion  that  the  contention  of  the 
respondent  that  the  appeal  was  not  perfected,  because  costs  were  not 
paid,  cannot  be  sustained. 

The  motion  to  dismiss  tlie  appeal  herein  should  be  denied. 

Motion  of  the  Appellant  for  Further  Return. 

I  am  of  opinion  that  the  appellant  is  entitled  to  an  order  requiring 
further  return  by  the  Council.  Before  such  order  can  become  effec- 
tive, it  may  be  necessary  to  take  some  proceedings  against  the  Peace- 
makers' Court;  but  the  appellant  is  entitled  to  a  further  return,  and 
therefore  the  order  asked  for  may  be  entered. 
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(93  Misc.  Bep.  431) 

HABRIMAN  NAT.  BANK  v.  PALMER. 
(City  CJouPt  of  New  iTork,  Trial  Term.    January,  1910.) 

1.  CoBPosATioNs  ^=>76 — Stock  Subscription — Validity. 

As  between  the  corporation  and  one  subscribing  for  corporate  stock 
subsequently  to  the  Incorporation,  the  subscriber's  failure  to  pay  In  cash 
10  per  cent  of  the  amount  of  his  subscription,  as  required  by  the  Stock 
Corporation  Law  (ConsoL  Laws,  c  59)  §  58,  rendered  the  contract  of  sub- 
scription Invalid. 

[Ed.  Note.— -For  other  cases,  see  Corporations,  Cent,  Dig.  |f  197-209, 
213-218;  Dec.  Dig.  «S=»7«.] 

2.  CoRPoaATiONS  «=»76 — Stock  Subscbiftion — ^Payment, 

The  requirement  of  Stock  Corporation  Law,  §  53,  that  10  per  cent,  of 
every  stock  subscription  shall  be  paid  in  money  at  the  time  of  sub- 
scribing. Is  not  complied  with  where  the  10  per  cent,  payment  is  made 
by  check  or  by  a  promissory  note. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  |i  197-209, 
213-218;  Dec.  Dig.  «S=»76.] 

8.  Corporations  ^=»76 — Stock  Subscription — ^Validity. 

Neither  a  promise  to  subscribe,  nor  a  conditional  subscriptioa  to  the 
stock  of  a  corporation,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  il  197-209. 
213-218;  Dec.  Dig.  <$=5>76.] 

4.  Corporations  <@»85 — Stock  SuBscBiprioN — ^ENroBcsMSNT  by  Assioneb. 

A  stock  subscription,  which  was  void  because  10  per  cent  of  the  amount 
thereof  was  not  paid  at  the  timel  of  subscribing,  as  required  by  Stock 
Corporation  Law,  §  53,  was  not  validated  by  an  assignment  thereof,  so 
as  to  make  it  enforceable  by  the  assignee,  though  the  contract  of  sub- 
scription stated  that  its  purpose  was  "to  facilitate  the  company  in  its 
efforts  to  obtain  a  loan,"  and  that  it  might  be  "hypothecated  and  pledged." 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  f  194;  Dec. 
Dig.  <d=»85.] 

Action  by  the  Harriman  National  Bank  against  Austin  N.  Palmer. 
Motion  for  judgment  on  the  pleadings.  Motion  granted,  with  leave 
to  file  amended  complaint. 

Wesselman  &  Kraus,  of  New  York  City,  for  plaintiff. 
Herbert  H.  Flagg,  of  New  York  City,  for  defendant 

ALLEN,  J.  On  February  19,  1915,  the  defendant,  with  others,  en- 
tered into  an  agreement  in  writing  with  Kriterion  Film  Corporation, 
whereby  he  and  they  severally  subscribed  for,  at  par,  an  original  issue 
of  approximately  ^5,000  of  its  capital  stock.  The  agreement  pro- 
vided that  the  subscribers  would  pay  for  the  stock  "on  or  after"  six 
months  from  its  date,  and  that  the  stock  should  be  allotted  to  them 
in  the  proportion  that  $25,000  should  bear  to  the  total  amount  sub- 
scribed. The  agreement  further  provided  that,  upon  request  of  the 
corporation,  each  subscriber  would,  at  the  time  of  .making  payment, 
pay  to  it  the  ^'difference  in  cash  between  the  amount  of  his  subscrip- 
tion and  the  amount  of  the  purchase  price  of  his  allotment"  as  a  loan, 
for  which  it  should  give  its  note  at  six  months.  The  defendant  sub- 
scribed $1,000;   and  the  aggregate  amount  subscribed  was  $50,000, 

^nsyFoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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or  about  twice  the  amount  of  stock  available  for  issue  and  distribu- 
tion. The  defendant  was  allotted  stock  to  the  extent  of  $500,  none  of 
which,  however,  was  ever  delivered  to  hitn.  The  agreement  further 
provided : 

"It  is  understood  and  agreed  by  and  between  the  company  and  the  suh- 
scrlbers  that  the  purpose  of  this  subscription  agreement  is  to  facilitate  the 
company  in  Its  efforts  to  obtain  a  loan  and  that  this  subscription  agreement 
may  be  hypothecated  and  pledged." 

No  part  of  the  amount  subscribed  was  paid  at  the  time  of  the 
execution  of  the  agreement;  nor  has  any  part  thereof  been  paid  sub- 
sequently by  the  defendant.  On  February  25,  1915,  the  corporation 
borrowed  from  the  plaintiff  the  sum  of  $50,000,  for  which  it  gave  its 
promissory  notes ;  and,  "in  consideration"  of  the  making  of  such  loan 
and  as  collateral  security  for  the  payment  of  the  same,  the  corporation 
assigned  to  the  plaintiff — 

**all  the  right  title  and  interest  of  the  said  Krlterion  Film  Ck)rporation  in 
and  to  said  subscription  agreement,  together  with  said  subscription  agreement, 
and  all  its  rights  thereunder." 

The  corporation  defaulted  in  the  payment  of  its  notes  to  the  plain- 
tiff. Thereupon  the  plaintiff  notified  the  defendant  that  it  stood  ready 
to  deliver  to  him  his  said  allotment  of  stock  and  the  corporation's  note 
for  $500  in  accordance  with  the  terms  of  the  subscription  agreement 
and  demanded  of  him  the  sum  of  $1,000  in  payment  of  his  said  sub- 
scription. He  refused  to  pay,  and  thereupon,  the  plaintiff  commenced 
this  action  to  recover  the  sum  of  $1,000. 

[1]  The  defendant  demurs  to  the  complaint  upon  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
moves  for  judgment  in  his  favor  upon  the  pleadings.  The  defendant 
urges,  in  support  of  his  demurrer,  that  the  complaint  is  fatally  defec- 
tive for  the  reason  that  the  plaintiff  fails  to  allege  therein  that,  at  the 
time  of  subscribing  to  the  stock,  the  defendant  paid  in  cash  10  per 
cent,  of  the  amount  of  his  subscription,  as  required  by  section  53  of 
the  Stock  Corporation  Law,  which  provides : 

*'At  the  time  of  subscribing,  every  subscriber,  whose  subscription  Is  payable 
in  money,  shall  pay  to  the  directors  ten  per  centum  upon  the  amount  sub- 
scribed by  him  in  cash,  and  no  such  subscription  shall  be  received  or  taken 
without  such  payment" 

This  statute  relates  only  to  subscriptions  made  subsequently  to  incor- 
poration (Lake  Ontario,  Auburn  &  N.  Y.  R.  Co.  v.  Mason,  16  N.  Y. 
457;  Phcenix  Warehousing  Co.  v.  Badger,  67  N.  Y.  294;  United 
Growers  Co.  v.  Eisner,  22  App.  Div.  1,  47  N.  Y.  Supp.  906),  which 
is  the  case  here ;  and,  as  between  the  corporation  and  the  subscriber,  a 
failure  to  comply  with  it  undoubtedly  renders  the  contract  of  subscrip- 
tion invalid.  New  York  &  Oswego  M.  R.  R.  Co.  v.  Van  Horn,  57  N. 
Y.  473 ;  Hapgoods  v.  Lusch,  123  App.  Div.  23,  107  N.  Y.  Supp.  331 ; 
Van  Schaick  v.  Mackin,  129  App.  Div.  335,  113  N.  Y.  Supp.  408, 
Compliance  with  this  statute  is  a  condition  precedent  to  the  validity 
of  the  subscription.  Buffalo  &  Jamestown  R.  R.  Co.  v.  Clark,  22  Hun, 
359,  affirmed  87  N.  Y.  632. 
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[2, 3]  The  object  of  subscribing  to  corporate  stock  and  the  purposes 
sought  to  be  accomplished  by  this  statute  are  to  provide  the  corpo- 
ration with  the  capital  necessary  to  carry  out  the  legitimate  purposes 
of  incorporation.  U.  S.  Vinegar  Co.  v.  Foehrenbach,  148  N.  Y.  58, 
42  N.  E.  403.  Consequently,  payment  of  the  required  10  per  cent. 
by  check  does  not  satisfy  the  requirement  of  the  statute  (Diu-ant  v. 
Abendroth,  69  N.  Y.  148,  25  Am.  Rep.  158) ;  nor  is  payment  by  prom- 
issory note  a  compliance  with  it.  Hapgoods  v.  Lusch,  123  App.  Div. 
23,  107  N.  Y.  Supp.  331.  The  policy  of  the  law  is  that  subscriptions 
to  corporate  stock  shall  be  bona  fide  and  that  the  interests  of  corpo- 
rations and  of  those  who,  in  good  faith,  contribute  to  their  capital  be 
conserved.  It  follows,  therefore,  that  neither  a  promise  to  subscribe. 
(General  Electric  Co.  v.  Wightman,  3  App.  EHv.  118,  39  N.  Y.  Supp. 
420),  nor  a  conditional  subscription  (Ft.  Edward  &  Ft.  Miller  P.  R. 
Co.  V.  Payne,  15  N.  Y.  583)  is  valid. 

[4]  While  conceding  that  this  claim,  if  asserted  by  the  Kriterion 
Film  Corporation,  could  not  be  enforced,  the  plaintiff  contends  that, 
since  the  contract  of  subscription  was  assigned  as  collateral  security^ 
for  a  loan  made  upon  the  faith  thereof,  the  failure  to  comply  with 
the  statutory  requirement  did  not  invalidate  it,  and  that,  notwithstand- 
ing such  failure,  it  may  be  enforced  by  the  plaintiff.  I  am  unable  to- 
see  the  force  of  this  contention.  If  the  contract  is  void  for  failure 
to  comply  with  the  statute,  I  do  not  understand  how  it  can  be  validated 
by  assignment.  The  plaintiff  was  not  a  party  to  the  contract;  and 
it  did  not  contain  any  provision  which,  expressly  or  by  implication 
conferred  any  right  upon  the  plaintiff.  Consequently  the  plaintiff 
does  not  enjoy  any  rights  respecting  the  contract  except  such,  if  any, 
as  it  acquired  by  virtue  of  the  assignment.  The  corporation  could 
not,  of  course,  give,  and  did  not  attempt  to  give,  any  greater  rights 
than  it  itself  had.  As  between  it  and  the  defendant  the  contract  never 
had  any  legal  existence;  and  to  hold  that  the  breath  of  life  was 
breathed  into  it  by  its  mere  transfer  to  the  plaintiff,  who  took  it  with 
full  knowledge  of  its  defect  clearly  appearing  upon  its  face,  would 
not  only  license  an  easy  subterfuge  for  evading  the  statute,  but  would 
constitute  judicial  legislation  under  the  guise  of  interpretation,  which 
is  thoroughly  repugnant  to  the  theory  and  principles  of  our  govern- 
mental system,  and  for  which  there  can  never  be  any  justification. 
This  statute  is  expressed  in  clear  and  unmistakable  terms.  It  is  man- 
datory in  form.  Its  purposes  are  salutary.  It  relates  to  an  important 
branch  of  the  public  policy  of  the  state.  I  think,  therefore,  that  it  is 
the  duty  of  the  courts  to  sustain  it,  rather  than  to  seek,  by  a  strained 
construction,  such  as  that  here  urged,  a  reason  for  destroying  it.  I 
believe  that  the  plaintiff's  contention  is  based  upon  a  misconception  of 
the  effect  of  the  decisions  upon  which  it  relies  in  making  it. 

In  Knickerbocker  Trust  Co.  v.  Hard,  67  App.  Div.  463,  73  N.  Y. 
Supp.  979,  it  was  alleged,  as  stated  by  the  court,  that  the  loan  had  been 
made  **at  the  request  of  the  individuals  who  are  defendants  in  this  ac- 
tion,'' that  the  agreement  pursuant  to  which  it  was  made  was  executed 
"between  the  telephone  company,  the  plaintiff  and  the  individual  de- 
fendants," who  subscribed  to  the  telephone  company  stock  and  of 
158N.Y.S.--8 
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whom  Hard  was  one,  and  that  payment  of  the  subscription  "was  to 
be  made  to  and  ^become  enforceable  by  the  plaintiflE/'  the  trust  com- 
pany, which  made  the  loan.  A  direct  contractual  relation  was  con- 
sequently established  between  the  subscribers  and  the  party  making 
the  loan.  The  court  sustained  the  claim  of  the  trust  company,  upon 
the  ground  that  the  subscribers  had  made  "independent  promises"  to 
it,  and  that  it  had  advanced  the  money  upon  their  request.  Another 
important  distinction  between  this  case  and  that  case  is  that  the  stock 
involved  in  that  case  was  "treasury  stock,"  i.  e.,  stock  which  had  been 
previously  issued,  and  therefore  presumptively  paid  for  (Matter  of 
Seneca  Oil  Co.,  153  App.  Div.  594,  138  N.  Y.  Supp.  78),  and  there- 
after returned  to  the  treasury  of  the  corporation  and  to  which,  in 
my  opinion,  the  statute  does  not  apply;  while,  as  appears  from  the 
record  before  me,  the  stock  for  which  the  defendant  subscribed  was 
an  original  issue. 

In  May  v.  Charlouis,  128  App.  Div.  127,  112  N.  Y.  Supp.  554,  af- 
firmed 195  N.  Y.  607,  89  N.  E.  1105,  in  which  I  have  had  recourse 
to  the  original  record  on  appeal,  it  was  alleged  that  the  loan  was  made 
"at  the  request  of"  the  defendants  and  in  reliance  "upon  the  security 
and  faith"  of  the  subscription  agreements ;  and,  as  stated  in  the  opin- 
ion of  the  Appellate  Division,  it  was  "in  view"  of  those  allegations 
that  the  interlocutory  judgment  overruling  the  demurrer  was  affirmed. 
The  subscription  agreements,  of  which  there  were  two,  one  executed 
before  incorporation  and  the  other  afterward,  confirming  the  former, 
did  not  contain  any  request  for  the  loan,  which,  as  stated  in  an  agree- 
ment therefor  between  the  trust  company,  which  made  it,  and  the  cor- 
poration, was  made  at  the  request  of  the  corporation ;  but  the  allega- 
tion that  it  was  made  at  the  request  of  the  subscribers,  aside  from  the 
allegation  that  it  was  made  in  reliance  upon  the  security  and  faith  of 
the  subscription  agreements,  was  sufficient  to  sustain  the  decision. 
It  further  appears  that  in  that  case  the  stock  had  been  delivered  to 
and  accepted  by  the  defendants.  The  subscription  agreement  thus 
ceased  to  be  executory,  and  that  was  the  ground  of  the  court's  deci- 
sion at  Special  Term. 

In  Union  Trust  Co.  v.  Van  Schaick,  156  App.  Div.  769,  141  N.  Y. 
Supp.  945,  according  to  the  opinion,  the  contract  recited  that  the  sub- 
scribers desired  to  deal  "through  and  by  a  syndicate  manager,"  there- 
by appointed,  "as  their  representative,  and  that : 

''The  syndicate  manager  might  negotiate  a  loan  of  $45,000,  payable  within 
two  years,  on  his  note,  secared  by  a  pledge  of  the  stock,  in  behalf  of  the  sub- 
scribers severally,  in  proportion  to  their  subscriptions  and  by  delivery  of  the 
agreement  as  evidencing  the  subscribers*  several  guaranties  of  repayment  of 
loans." 

Thus  the  loan  was  actually  obtained  and  guaranteed  by  the  sub- 
scribers. It  also  appeared  that  the  stock  was  "treasury  stock"  and 
was  "fully  paid,"  and  that  25  per  cent,  of  the  amount  subscribed, 
though  not  paid  at  the  time  of  subscribing,  was  subsequently  paid, 
which  constituted  a  ratification  of  the  subscription  and  a  substantial 
compliance  with  the  statute.  Buffalo  &  Jamestown  R,  R.  Co.  v.  Gif- 
ford,  87  N.  Y.  294. 
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Consequently  those  cases  present  situations  materially  different 
from  that  presented  in  this  case,  and  the  conclusions  there  reached 
are  not  therefore  controlling  upon  this  case.  Here  the  defendant  did 
not  require  a  loan  of  anybody,  and  did  not  agree  to  repay  it  to  any- 
body. The  clause  of  the  subscription  agreement  relating  to  the  sub- 
ject of  a  loan  recites  that  it  is  "between  the  company  and  the  sub- 
scribers," and  that  the  purpose  of  the  agreement  is  to  facilitate  "the 
company,"  not  the  subscribers,  in  an  effort  to  obtain  a  loan.  The 
provision  to  the  effect  that  the  agreement  might  be  pledged  does  not, 
in  my  opinion,  obligate  the  subscribers  to  pay  to  the  pledgee  thereof 
anytliing  which  they  are  not  thereby  obligated  to  pay  to  the  corpora- 
tion with  which,  and  with  which  only,  they  contracted. 

My  conclusion  is  that  the  contract  of  subscription  never  having 
had  any  binding  force,  as  between  the  corporation  and  the  defendant, 
because  of  the  failure  to  comply  with  the  statute  requiring  payment 
of  10  per  cent,  of  the  amount  of  the  subscription,  the  plaintiff  acquired 
nothing  merely  by  virtue  of  the  assignment  and  pledge  of  it  as  col- 
lateral security  for  the  payment  of  the  loan;  that  the  statement  in 
the  contract  of  subscription  that  its  purpose  was  "to  facilitate  the 
company  in  its  efforts  to  obtain  a  loan,"  and  that  it  might  be  "h)rpothe- 
cated  and  pledged,"  did  not  establish,  directly  or  indirectly,  a  con- 
tractual relation  between  the  plaintiff  and  the  defendant ;  and  that,  in 
the  absence  of  either  the  validity  of  the  contract,  as  between  the  cor- 
poration and  the  defendant,  or  of  such  a  relation  being  established 
between  the  plaintiff  and  the  defendant,  the  plaintiff  cannot  recover. 

The  motion  will  accordingly  be  granted,  with  $10  costs,  with  leave 
to  the  plaintiff,  upon  payment  of  such  costs,  to  serve  an  amended  com- 
plaint within  six  days  after  service  of  the  order  to  be  entered  hereon, 
in  default  whereof  the  defendant  may  have  final  judgment,  dismissing 
the  complaint,  with  costs. 

Ordered  accordingly. 


(93  Misc.  Rep.  438) 

KANTOR  BROS.  v.  WILB. 

(City  Conrt  of  New  York,  Special  Term.    January  11,  1916.) 

L  BzEcunoif  ^=»391 — SuppuEinENTABT  PBocEEDiNoa — Examination  of  Third 

PeBSON — ^MODirZCATION  OF  Obders. 

On  serriee  of  a  wcit  for  examination  of  a  third  person!  in  proceedings 
supplementary  to  execution,  and  of  the  order  to  pay  the  sum  due  to  the 
judgment  creditor  of  its  depositor,  an  officer  of  the  bank  so  examined 
may  obey  the  order,  or  make  application  for  modification  thereof;  and, 
if  it  is  then  modified,  it  is  inoperative,  and  need  not  be  obeyed. 

[Ed.  Note.~For  other  cases,  see  Execution,  Gent.  Dig.  If  1142,  1143, 
1145;    Dea  Dig.  <d=»391.] 

2.  Execution  «e»402 — Supplementabt  Proceedings — ^Exah ination  of  Thibd 
Pbbsonb— Obdsbs  to  Pat — Who  Subject. 

Under  Code  Civ.  Proc.  {  2447,  providing  that  an  order  may  issue  oom- 
pelling  transfer  of  money  or  personal  property  of  the  judgment  debtor 
to  the  creditor,  when  in  the  possession  of  the  debtor,  or  the  transfer  of 
articles  of  personal  property  in  the  possession  or  under  the  control  of 

^=9For  other  eases  see  same  topic  ft  KS7-NUMBHR  In  all  Key-Nambored  Digests  ft  Indexes 
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another,  to  deliver  the  property  to  the  sheriff,  while  the  order  authorized 
is  mandatory,  payment  of  money  can  be  required  only  from  the  Judgment 
debtor,  and  not  from  a  third  party,  ordered  to  appear  for  examination  in 
proceedings  supplementary  to  execution. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent.  Dig.  |§  1156-1159; 
Dec.  Dig.  <&=>402.] 

3.  Banks  and  Banking  ^=»299 — ^Relations  with  DEPOsrroBS. 

The  relationship  between  a  savings  bank  and  Its  depositor  is  that  of 
debtor  and  creditor,  the  depositor  having  no  claim  to  any  specific  moneys. 

[Kd.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  f§  1157, 
1158;    Dec.  Dig.  e=>29d.] 

4.  Execution  ^=»417 — Supplementary  Proceedings — Order  to  Pat — Refus- 

al TO  Obey — Effect. 

One  who  is  required,  in  proceedings  supplementary  to  execution,  to  a|>- 
pear  for  (examination,  is  not  liable  for  contempt  of  court  in  refusing  to 
obey  an  order  to  pay  moneys  in  his  possession  as  a  debtor  of  the  judgment 
debtor  where  he  applied  for  modification  of  the  order,  and} secured  it, 
requiring  payment  to  the  sheriff,  instead  of  the  creditor. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  §{  1197-1200; 
Dec.  Dig.  <$=s>417.] 

Action  by  Kantor  Bros,  against  Edgar  Wile,  in  which  judgment  was 
for  plaintiff.  Execution  issued,  and  plaintiff  procured  an  order  di- 
recting the  Bank  for  Savings  to  appear  and  make  discovery  concern- 
ing property  of  the  judgment  debtor.  Heard  on  plaintiff's  motion  to 
punish  an  officer  of  said  bank  for  contempt  in  disobeying  an  order  to 
pay  to  the  sheriff  the  amount  of  a  deposit  alleged  to  belong  to  the 
debtor.    Motion  denied. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City,  for  the  mo- 
tion.   Charles  A.  Oberwager,  of  New  York  City,  opposed. 

FINELITE,  J.  This  motion  is  made  to  punish  one  of  the  officers 
of  the  Bank  for  Savings,  a  third  party  herein,  for  alleged  contempt  of 
court  for  his  disobedience  of  one  of  the  mandates  of  this  court,  as  a 
result  of  which  the  judgment  creditor  contends  his  rights  and  remedies 
have  been  impeded,  impaired  and  prejudiced.  From  the  facts  dis- 
closed by  the  papers  it  appears  that  the  plaintiff  obtained  a  judgment 
against  the  defendant  in  the  Municipal  Court  of  the  Qty  of  New 
York,  First  District,  for  the  sum  of  $1,027.91 ;  that  the  judgment  roll 
was  duly  filed  in  said  court,  a  transcript  of  said  judgment  was  duly 
docketed  in  the  office  of  the  clerk  of  New  York  county  on  December 
29,  1915,  and  execution  issued  to  the  sheriff  of  New  York  county  on 
the  same  day ;  thereafter  said  judgment  creditor  procured  an  order  of 
this  court  directing  the  Bank  for  Savings  to  appear  before  one  of  the 
justices  of  this  court  to  make  discovery  on  oath  concerning  any  prop- 
erty of  said  judgment  debtor;  that  on  December  31,  1915,  the  said 
Bank  for  Savings  appeared  by  Walter  E.  Hallett,  its  chief  bookkeeper, 
who  submitted  to  examination;  that  in  said  examination  discovery 
was  made  that  the  said  judgment  debtor  had  deposited  with  the  Bank 
for  vSavings  in  or  about  the  month  of  January,  1915,  in  his  own  name, 
the  sum  of  $800,  which,  together  with  interest,  now  amounts  to  $814. 
It  was  further  disclosed  that  no  order  of  any  judge  or  court  had  been 
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made  afFecting  said  moneys,  or  served  upon  the  Bank  for  Savii^s,  ex- 
cept the  order  of  this  court  directing  the  said  bank  to  appear  as  a  third 
party  on  December  31,  191S,  in  order  to  make  discovery  on  oath  con- 
cerning said  property  of  the  judgment  debtor.  Subsequently  an  order 
was  issued  directing  the  Bank  for  Savings  to  pay  to  the  sheriff  of  the 
county  of  New  York  said  sum  of  $814,  the  alleged  property  of  the 
judgment  debtor  on  deposit  with  said  bank,  the  said  moneys  to  be 
applied  towards  the  payment  of  the  judgment  heretofore  mentioned. 
This  order  was  duly  served  upon  one  of  the  officers  of  said  bank,  and, 
as  alleged  in  one  of  the  affidavits  upon  which  this  motion  is  based, 
said  officer  declared  that  he  would  refuse  to  obey  any  such  order,  and 
would  not  pay  said  sum  of  $814  to  the  sheriff  of  the  county  of  New 
York.  This  latter  statement  is  positively  denied  in  an  affidavit  made 
by  the  officer  of  the  bank. 

[1]  It  is  contended  on  the  part  of  the  judgment  creditor  that  be- 
cause of  the  failure  of  the  officer  of  the  bank  to  obey  the  order  of  the 
court  his  rights  have  been  impeded,  impaired,  and  prejudiced,  and 
that  the  action  of  the  officer  of  the  bank  was  in  total  disregard  of  and 
in  violation  of  the  order  of  this  court.  The  officer  of  the  Bank  for 
Savings  had  two  remedies  open  to  him,  either  to  obey  the  order  of 
the  court  or  to  make  application  to  have  the  same  modified.  He  did 
apply  to  the  judge  who  made  the  order  of  December  31,  1915,  which 
directed  the  bank  to  pay  to  the  sheriff  the  sum  of  $814  on  deposit  in 
the  name  of  the  judgment  debtor,  and  obtained  a  modification  of  said 
order  on  January  6,  1916,  in  substance,  permitting  said  bank  to  pay 
the  $814  on  deposit  in  the  name  of  the  debtor  to  the  sheriff.  This 
order  modified  the  original  one  as  of  the  date  of  that  order  and  there- 
by the  original  order  became  inoperative. 

[2]  Section  2447  of  the  Code,  with  reference  to  the  delivery  of 
money  or  property  to  the  sheriff  or  receiver,  reads : 

"Where  it  appears,  from  the  examination  or  testimony  taken  in  a  special 
proceeding  authorized  by  this  article,  that  the  judgment  debtor  has,  in  his 
possession  or  under  his  control,  money  or  other  personal  property,  belonging 
to  him,  or  that  one  or  more  articles  of  personal  property,  capable  of  delivery, 
his  right  to  the  possession  whereof  is  not  substantially  disputed,  or  in  the 
possession  or  under  the  control  of  another  person,  the  Judge,  by  whom  the  .or- 
der or  warrant  was  granted,  or  to  whom  it  is  returnable,  may,  in  his  discre- 
tion, and  upon  such  a  notice,  given  to  such  persons,  as  he  deems  just,  or  with- 
out notice,  make  an  order,  directing  the  judgment  debtor,  or  other  person,  im- 
mediately to  pay  the  money,  or  deliver  the  articles  of  personal  property,  to  a 
sheriff,  designated  in  the  order,  unless  a  receiver  has  been  appointed,  or  a 
receivership  has  been  extended  to  the  special  proceeding,  and  in  that  case  to 
the  receiver." 

The  order  authorized  by  section  2447  is  mandatory,  but  where  the 
payment  of  money  is  directed  it  can  only  be  required  from  a  judgtaent 
debtor,  and  not  a  third  party,  who  can  only  be  required  to  deliver  '  'one 
or  more  articles  of  personal  property  capable  of  delivery,"  the  right  to 
which  is  not  substantially  disputed.  This  has  become  mandatory,  and 
McAdam,  J.,  in  construing  this  section  in  the  case  of  Knights  of 
Pythias  v.  Manhattan  Savings  Institution,  12  Misc.  Rep.  626,  at  page 
628,  34  N.  Y.  Supp.  253,  at  page  254,  says: 
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"Section  2447,  which  authorizes  a  direction  to  pay,  aiH>iies  only  to  moneys 
In  the  bands  of  the  judgment  debtor.  The  provision  therein  directing  delivery 
over  by  a  third  person  applies  to  articles  of  personal  property  other  than  mon- 
ey, callable  of  delivery,  and  to  which  the  title  of  the  debtor  is  nndisputed.  If 
the  defendant  had  called  the  attention  of  the  Judge  who  made  the  order  to 
the  fact  that  the  plaintiff  had  possession  of  the  bankbook  and  claimed  the 
deposit,  he  would  no  doubt  have  modified  it  by  making  the  order  permissive 
Instead  of  mandatory." 

In  Bradner's  Practice  in  Supplementary  Proceedings  (2d  Ed.)  p.  167, 

■  it  says : 

"The  statute  does  not  authorize  a  Judge  to  direct  a  third  party  to  pay  any 
money  to  a  sheriff  or  receiver.  It  authorizes  him  only  to  direct  a  third  party 
to  deliver  articles  of  personal  property." 

Nichols'  New  York  Practice,  vol.  3,  §  2393,  p.  332S,  says: 

"Sections  2446  and  2447  of  the  Code  provide  a  method  for  the  payment  of 
money  or  the  delivery  of  property  to  the  sheriff  or  the  receiver  for  the  benefit 
of  the  person  instituting  the  supplementary  proceedings.  The  principal  differ- 
ence between  the  two  provisions  Is  that  section  2446,  which  permits  a  person 
indebted  to  the  Judgment  debtor  to  pay  the  debt  to  a  sheriff  so  as  to  discharge 
the  indebtedness,  is  merely  permissive  and  applies  only  to  an  indebtedness, 
while,  on  the  other  hand,  the  succeeding  section,  i.  e.,  2447,  applies  only  to 
money  or  other  personal  property  in  the  hands  of  the  Judgment  debtor  and 
'articles  of  personal  property  which  are  capable  of  delivery'  in  the  podssession 
or  under  the  control  of  another  person." 

In  the  case  of  West  Side  Bank  v.  Pugsley,  47  N.  Y.  368,  under  the 
provisions  of  the  Code  of  Procedure,  which  were  almost  similar  to 
sections  2446  and  2447  of  the  Code  of  Civil  Procedure,  the  court  held 
that  the  officers  of  a  bank  who  refused  to  comply  with  an  order  identi- 
cal to  the  order  in  the  case  now  before  the  court  could  not  be  punished 
for  contempt  in  disobeying  the  order.  When  the  circumstances  were 
presented  to  the  judge  who  signed  the  order,  namely,  that  it  should 
have  been  permissive,  instead  of  mandatory,  he  at  once  modified  it  by 
striking  out  the  mandatory  provisions  and  substituting  permissive 
provisions  in  place  thereof,  making  the  order  nunc  pro  tunc  as  of  the 
date  of  the  original  order. 

[3]  The  relationship  existing  between  the  Bank  for  Savings  and 
the  judgment  debtor  was  that  of  debtor  and  creditor.  It  is  elementary 
that  the  depositor  in  a  savings  bank  has  no  claim  to  any  specific  mon- 
eys. Upon  opening  his  account  he  becomes  merely  a  creditor  of  the 
bank.  It  was  said  in  People  v.  Mechanics'  &  Traders'  Savings  Instifu- 
tion,  92  N.  Y.  7,  Andrews,  J.,  writing  the  opinion,  at  page  9 : 

"The  primary  relation  of  a  depositor  in  a  savings  bank,  to  the  corporation 
is  that  of  creditor  and  not  that  of  a  beneficiary  of  a  trust.  The  deposit,  when 
made,  becomes  the  property  of  the  corporation.  The  depositor  is  a  creditor  for 
the  amount  of  the  deposit,  which  the  corporation  becomes  liable  to  pay,  accord- 
ing to  the  terms  of  the  contract  under  which  it  is  made." 

In  Fowler  v.  Bowery  Savings  Bank,  113  N.  Y.  450,  at  page  453,  21 
N.  E.  172,  at  page  173  (4  L.  R.  A.  145,  10  Am.  St.  Rep.  479),  Earl,  J., 
says: 

**The  relation  between  a  savings  bank  and  a  depositor  therein  is  that  of  debt- 
or and  creditor,  and  the  defendant,  therefore,  became  a  debtor  for  the  sum 
deposited  with  it,  by  John  White." 
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[4]  Upon  a  consideration  of  these  authorities  and  from  the  facts 
disclosed  in  the  answering  affidavits  the  court  fails  to  see  wherein  the 
officer  of  the  Bank  for  Savings  in  any  manner  committed  a  contempt 
of  an  order  of  this  court,  or  where  the  rights  of  the  judgment  creditor 
have  in  any  way  been  impeded,  impaired  or  prejudiced.  I  have  not 
found  it  necessary  to  go  into  the  merits  of  the  entire  proceedings, 
but  merely  to  pass  upon  the  question  of  the  alleged  contempt  of  a  man- 
date of  this  court. 

The  motion  of  the  judgment  creditor  to  punish  the  officer  of  the 
bank  is  denied,  with  leave  to  the  judgment  creditor  to  apply  for  the 
appointment  of  a  receiver  of  the  funds  in  the  control  of  the  bank, 
which  receiver  may,  in  an  action  brought  against  the  bank,  have  the 
rights  of  the  parties  adjudicated  and  determined. 

Order   signed 


In  re  DUNN. 

(Surrogate's  Court,  Kings  County.    March  31.  1916.) 

Wills  ^=>837 — Pbobatb — Verdict  bt  Jury — Setting  Aside  by  Surrogate — 
Statutes. 

Under  Code  CSv.  Proc  »  968,  970,  999,  1002,  1003,  2538,  and  2770, 
touching  trial  by  jury  and  new  trials,  made  applicable  to  the  Surrogate's 
Court  by  section  2539,  and  under  section  2614,  proylding  that  probate  of  a 
will  shaU  not  be  allowed  unless  the  surrogate  is  satisfied  as  to  due  exe- 
cution, eta,  ini  proceedings  for  the  probate  of  a  will,  where,  upon  sub- 
mission to  a  Jury  of  the  question,  there  was  verdict  that  testatrix  had 
testamentary  capacity,  the  surrogate,  while  he  could  set  aside  such  verdict 
upon  the  recognized  legal  grounds,  could  not  do  so  except  by  also  orderlag 
a  new  trial  by  jury,  accordlag  to  the  ancient  right  of  jury  trial  that  as  to 
any  of  such  questions  a  verdict  is  conclusive,  that  there  shall  be  a  motion 
for  new  trial  of  the  kind  which  pertains  to  cases  where  a  party  is  en- 
titled by  the  Constitution  or  express  provision  of  law  to  a  trial  by  jury, 
and  that  no  motion  against  the  verdict  shall  prevail  unless  involving  the 
granting  of  a  new  trial  by  jury,  since  ''satisfied,"  In  section  2614,  means 
judicially  satisfied,  not  personally  satisfied. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  !§  793-796;  Dec 
Dig.  «=>337. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Satisfaction  of  the  Court.] 

In  the  matter  of  the  petition  of  Nellie  W.  Dunn  to  prove  the  last 
will  and  testament  of  Martha  Barlow,  deceased.  On  motion  to  set 
aside  verdict  and  for  a  new  trial.  Motion,  so  far  as  it  seeks  an  inde- 
pendent decision  of  the  question  of  testamentary  capacity,  denied,  and 
motion  for  new  trial  denied. 

Harold  E.  Lippincott,  of  New  York  City,  for  the  motion. 
Frank  Harvey  Field,  of  New  York  City,  opposed. 

KETCHAM,  S.  In  a  proceeding  for  the  probate  of  a  will,  there 
has  been  a  trial  by  jury,  upon  demand  therefor,  in  which  were  pre- 
sented the  questions  of  execution,  testamentary  capacity,  and  undue 
influence. 

^=9For  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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By  direction  of  the  court,  the  jury  found  that  the  will  was  duly  ex- 
ecuted and  that  it  was  not  procured  by  fraud  or  undue  influence. 
Upon  submission  to  the  jury  of  the  remaining  question,  a  verdict  was 
rendered  that  the  testatrix  was  possessed  of  testamentary  capacity.  At 
the  close  of  the  trial,  the  only  application  of  the  contestant  was  that 
the  verdict  be  set  aside  and  that  a  new  trial  be  granted.  The  motion 
was  adjourned  for  a  deliberate  hearing,  at  which  no  exceptions  taken 
at  the  trial  were  presented,  and  the  sole  question,  as  defined  when  the 
motion  was  made,  was  whether  or  not  the  verdict  as  to  testamentary 
capacity  should  be  set  aside  and  a  new  trial  by  another  jury  be 
awarded.  There  was  then  added,  in  behalf  of  the  contestants,  the  as- 
sertion that  the  verdict  was  not  conclusive,  and  that  in  its  despite  the 
coun  remained  under  the  duty  before  admitting  the  will  to  probate  to 
inquire  into  all  the  facts  and  circumstances,  and  to  be  satisfied,  other- 
wise than  by  the  conclusions  of  the  jury,  that  the  will  was  genuine  and 
valid  in  its  execution,  and  that  the  testatrix  was  in  all  respects  com- 
petent to  make  a  will  and  was  not  under  restraint. 

With  this  suggestion  ingrafted  upon  it,  the  original  motion  divides 
into  inconsistent  branches.  The  moving  party's  demand  for  a  new 
trial  has  no  reason  for  its  being,  except  in  the  theory  that  the  finding 
of  some  jury,  now  or  hereafter,  is  the  sole  adjudication  upon  which 
probate  must  be  granted  or  denied.  It  excludes  all  right  of  the  sur- 
rogate to  impose  his  own  determination  upon  the  issues.  On  the  other 
hand,  the  prayer  that  the  court  shall  itself  consider  the  questions  upon 
which  probate  depends,  and  thereupon  enter  its  decree,  does  not  seek 
such  new  trial,  but,  on  the  contrary,  would  not  only  avoid  the  present 
verdict,  but  would  make  another  impossible.  Hence  both  of  the  rem- 
edies sought  by  the  contestants  cannot  be  had.  If  the  surrogate  shall 
impose  his  own  judgment  upon  the  issues,  in  disregard  of  the  verdict, 
the  motion  for  a  new  trial  must  abate. 

If  the  law  in  its  express  and  manifold  provisions  for  a  new  trial 
(C.  C.  P.  §§  2539  and  2770,  and  sections  970,  999,  1002,  1003,  made 
applicable  to  this  court)  intends  that  the  present  verdict,  if  approved, 
or  another  verdict,  if  required,  shall  be  the  basis  of  the  decree,  then  it 
becomes  impossible  for  the  surrogate  to  exercise  any  right  or  duty  of 
independent  inquiry.  Which,  then,  of  these  two  forms  of  relief,  is 
the  only  one  which  the  aggrieved  party  can  ask,  since  he  cannot  avail 
himself  of  both? 

The  question  is  of  the  utmost  gravity ;  for,  if  this  court  should  now 
substitute  its  own  judgment  for  the  finding  of  the  jury,  there  would 
remain  no  room  to  apply  the  provisions  of  the  Code  cited  supra  which 
seem  to  ordain  and  regulate  the  motion  for  new  trial. 

In  support  of  the  claim  that  the  surrogate  may  now  make  his  de- 
cree in  disregard  of  the  verdict,  there  are  cited  the  opinions  of  Mr. 
Surrogate  Fowler.  In  re  Plate's  Will,  156  N.  Y.  Supp.  999;  Matter 
of  Eno,  157  N.  Y.  Supp.  553;  Matter  of  Dorsey,  157  N.  Y.  Supp. 
662.  If  the  views  of  the  learned  judge  were  in  any  wise  related  to 
the  disposition  of  the  matters  in  which  they  were  pronounced,  this 
court  would  generally  be  inclined  to  bow  to  them,  not  only  as  the  fruit- 
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age  of  an  incomparable  erudition,  but  as  the  adjudication  of  a  court 
dignified  in  its  station  and  its  person. 

None  of  the  expressions  presentljr  to  be  quoted  was,  however,  other 
than  an  incident  in  an  abstract  review  of  the  general  subject  of  trials 
by  jury  in  probate  cases,  and  the  disposition  of  the  motion  which,  in 
each  instance,  was  then  before  the  court,  could  not  have  been  affected 
by  the  truth  or  the  untruth  of  the  observations  upon  which  the  con- 
testants rely.  Hence  the  language  of  the  learned  judge,  while  of  pro- 
found interest  to  those  who  have  learned  to  measure  the  accuracy  and 
sobriety  of  his  judgments,  still  lacks  all  authority  save  that  which  is 
gratefully  accorded  to  the  personal  reflections  of  a  writer  of  distinct 
eminence. 

Says  Mr.  Surrogate  Fowler: 

"The  surrogate  Is  still  the  only  officer  authorized  to  probate  wills  in  this 
state.  The  Code  yet  provides  that  In  any  and  every  probate  proceeding  it  is 
the  surrogate,  and  not  the  Jury,  who  mast  be  satisfied  of  the  'genuineness  of 
the  wUl  and  the  vaUdity  of  its  execution.'  Section  2614,  O.  O.  P.  When  the 
surrogate  is  not  satisfied  with  the  verdict  of  a  Jury  rendered  in  this  court  upon 
issues  submitted  to  them  in  a  probate  proceeding,  it  would  be  against  all 
conscience  and  precedent  for  the  surrogate  to  abdicate  his  most  responsible 
functions  and  refuse  to  fulfill  his  sworn  obligations  out  of  deference  to  a 
bad  verdict  of  a  common  Jury.  In  common-law  actions  or  in  prosecutions  for 
alleged  crimes,  according  to  the  course  of  our  common  law,  I  have  a  profound 
respect  for  trial  by  Jury.  But  a  will  contest  in  this  court  is  not  a  common-law 
action.  At  common  law  no  right  of  trial  by  Jury  existed  on  claims  against 
the  validity  of  testamentary  dispositions  or  in  any  probate  proceeding  on 
testaments.  A  devise,  on  the  other  hand,  was  only  submitted  to  a  Jury  in 
ejectments  or  in  some  bills  of  right,  or  on  a  devisavit  vel  non  issued  out  of 
chancery,  and  then  only  because  at  common  law  a  devise  was  regard.ed  as 
a  deed  of  conveyance.  The  new  Surrogates'  Code  of  1914  wisely  falls  to 
provide  that  the  verdicts  of  Juries  in  contested  probates  shall  be  binding  on 
the  surrogate  unless  such  verdicts  are  found  in  the  Supreme  Court  This 
excellence  of  the  new  Surrogates'  Code,  I  hope,  was  not  an  accident."  Re 
Plate's  will,  supra. 

The  learned  surrogate  again  writes  as  follows: 

**By  the  express  terms  of  section  2614  of  the  present  Code  ef  Civil  Procedure, 
the  surrogate  remains,  even  under  the  new  procedure,  the  exclusive  Judge  of 
probate.  He  alone  can  make  a  decree  of  probate.  That  mandatory  section, 
to  which  I  refer,  directs  that,  'before  admitting  a  will  to  probate,  the  surro- 
gate must  inquire  particularly  into  the  facts  and  circumstances,  and  must 
be  satisfied  of  the  genuineness  of  the  will,  and  the  validity  of  its  execution.' 
The  section  now  regulating  the  trial  by  Jury  in  contested  probate  proceedings 
(section  2538,  C.  C.  P.)  provides  that  in  probate  proceedings  the  surrogate 
must  make  an  order  directing  the  trial  by  Jury  of  any  controverted  question 
of  fact,  if  any  party  appearing  seasonably  demands  such  trial.  This  last- 
mentioned  section  must  be  so  construed  as  to  harmonize  with  section  2614, 
C.  C.  P.  The  Jury  are  not  by  the  new  act  made  Judges  of  probate,  but  triers 
of  certain  controverted  facts  to  be  submitted  to  them  by  the  trial  surrogate 
in  probate  proceedings.  Unless  the  Judge  of  probate  is  satisfied  with  the 
answers  of  the  Jury  to  the  speelal  questions  thus  submitted  to  them,  it  is 
obvious  that  the  surrogate  cannot  admit  the  wiU  to  probate  if  he  conscientious- 
ly discharges  the  mandate  committed  to  him  alone  by  section  2614,  C.  C.  P. 
It  would  be  wrcmg  for  the  surrogate  to  ignore  his  official  and  personal  obli- 
gations, because  of  the  findings  of  a  Jury,  if  they  were  not  satisfactory  to 
the  surrogate.  There  is  no  provision  of  law  which  makes  the  answers  or 
findings  of  the  Jury  to  the  questions  submitted  to  them  by  the  surrogate 
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conclusive  per  se  on  the  conscience  of  the  snrrogate,  unless  the  trial  of  sach  Is- 
sues is  had  in  the  Supreme  Court    Section  2538,  C.  O.  P. 

"In  view  of  the  sections  of  the  Code  (26.14,  2538)  just  mentioned,  it  is  obvi- 
ous, I  think,  that  the  old  practice  on  a  devlsavlt  vel  non  once  Issued  out  of 
chancery  affords  an  outline  for  the  logical  practice  to  be  pursued  when  the 
trial  is  had  with  the  aid  of  a  jury  in  the  Surrogate's  Courts  under  the  new 
act.  If  the  chancellor  was  not  satisfied  with  the  verdict  on  the  issues  sub- 
mitted to  the  Jury,  he  directed  a  new  trial  or  trials,  sometimes  as  many  as 
thVee."    Matter  of  Eno,  supra. 

In  the  remaining  case  cited  supra,  the  same  view  is  presented  with- 
out argument 

The  section  of  the  Code  from  which  alone  Mr.  Surrogate  Fowler 
derives  his  conviction  that  the  surrogate  may  override  a  verdict,  with- 
out further  trial,  is  as  follows : 

"Before  admitting  a  will  to  probate,  the  surrogate  must  inquire  particularly 
into  all  the  facts  and  circumstances,  and  must  be  satisfied  with  the  genuine- 
ness of  the  will,  and  the  validity  of  its  execution.  If  it  appears  to  the  surro- 
gate that  the  will  was  duly  executed ;  and  that  the  testator,  at  the  time  of 
executing  it,  was  in  all  respects  competent  to  make  a  will  and  not  under  re- 
straint; it  must  be  admitted  to  probate  as  a  will  valid  to  pass  real  property, 
or  personal  property,  or  both  as  the  surrogate  determines,  and  the  petition 
and  citation  require,  and  must  be  recorded  accordingly.  The  decree  admitting 
it  to  probate  must  state  whether  the  probate  was  or  was  not  contested." 
0.  O.  P.  S  2614. 

Provisions  according  trial  by  jury  before  the  surrogate,  pursuant  to 
a  demand  therefor,  are  as  follows : 
Section  2538  provides : 

"In  any  proceeding  ♦  ♦  ♦  f or  the  probate  of  a  will  in  which  any  con- 
troverted question  of  fact  arises,  the  surrogate  must  make  an  order  directing 
the  trial  by  jury  of  such  controverted  question  of  fact,  if  any  party  appearing 
in  such  proceeding  seasonably  demands  the  same.  The  surrogate  in  such 
order  must  direct  that  such  trial  be  had  either  before  himself  and  a  Jury,  or 
at  a  trial  term  of  the  supreme  court  to  be  held  within  the  county,  or  in  the 
county  court  of  the  county." 

The  section  then  proceeds,  with  respect  to  trial  in  a  court  other  than 
the  Surrogate's  Court,  as  follows : 

''The  verdict,  if  not  set  aside  by  the  judge  before  whom  the  question  Is 
tried,  shall  be  certified  to  the  Surrogate's  Court  by  the  clerk  of  the  court  in 
which  the  trial  took  place,  and  shall  be  conclusive  except  upon  appeal.** 

Section  2539  provides,  with  respect  to  the  trial  before  the  surrogate 
and  a  jury,  that: 

"The  trial  shall  proceed  in  the  same  manner  as  if  such  trial  were  had  in 
the  Supreme  Court  at  a  trial  term  thereof  held  in  and  for  the  county  of  such 
surrogate." 

And  the  section  closes  as  follows: 

"The  provisions  of  this  act  relating  to  trial  by  the  court  and  a  Jury,  or  to  a 
motion  for  new  trial,  shall  apply  to  Surrogates'  Courts  and  to  the  proceedings 
therein  so  far  as  they  can  be  aiH^lied  to  the  substance  and  subject-matter  of 
such  proceedings  without  regard  to  form,  but  the  surrogate  shall  have  no 
power  to  set  aside  a  verdict  or  to  grant  a  motion  for  a  new  trial  in  any  pro- 
ceeding in  which  the  trial  took  place  in  a  court  i  other  than  the  Surrogate's 
Court" 
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Section  2770  provides: 

"Except  where  a  contrary  Intent  la  expressed  In,  or  plainly  Implied  from 
the  context  of,  a  proviaion  of  this  chapter,  all  other  portions  of  this  act, 
and  the  general  rules  of  practice  apply  to  Surrogates'  Courts  and  to  the 
proceedings  therein,  so  far  as  they  can  be  applied  to  the  substance  and 
subject-matter  of  a  proceeding  without  regard  to  its  form." 

The  thought  which  must  dominate  this  discussion  is  that  the  legis- 
lation by  which  the  duty  of  presiding  over  jury  trials  in  probate  cases 
was  vested  in  this  court  cannot  prevail  unless  it  is  found  to  have  pro- 
vided a  complete  assurance  to  litigants  in  such  cases  of  an  adequate 
and  serviceable  chance  to  possess  and  enjoy  all  that  is  traditionally  in- 
herent in  the  right  of  trial  by  jury. 

Whether  in  a  probate  case  in  which  questions  arise  of  which  a  party 
concerned  has  the  constitutional  right  to  that  mode  of  trial,  or  in  a  like 
case  in  which  such  right  is  vouchsafed  by  "express  provision  of  law/' 
the  thing  which  the  law  has  proposed  to  give  is  a  real  trial  by  jury, 
with  all  the  safeguards  which  alone  make  that  mode  of  trial  precious. 

The  grant  of  this  right  is  accompanied  by  the  provision  that: 

"Every  decree  of  a  Surrogate's  Court  is  conclusive  as  to  all  matters  em- 
4>raced  therein  against  every  person  of  whom  jurisdiction  was  obtained."  C. 
0.  P.  I  2550. 

Since  a  decree  in  probate  is  thus  intended  to  exclude  all  further 
litigation  in  another  court  of  the  questions  laid  by  such  decree,  it  re- 
sults that  unless  the  procedure  in  this  court  which  the  new  act  brings 
into  being  affords  a  fully  matched  equivalent  for  the  right,  which  has 
been  long  enjoyed  and  which  the  new  act  abates,  the  scheme  of  legisla- 
tion must  be  offensive  to  human  rights  and  must  come  to  ruin.  No 
construction  of  these  statutes  is  tolerable  which  shall  impress  upon 
them  such  effect. 

The  question  must  be  regarded  in  its  proper  limitations.  It  has  to 
do  only  with  a  probate  case  in  which  Uie  trial  is  had  in  this  court 
upon  demand.  It  must  be  confined  to  a  case  in  which  there  is  a  con- 
flict of  evidence  obviously  requiring  submission  of  the  fact  to  a  jury. 

It  must  be  assumed  that  the  argument  in  behalf  of  the  right  of  a 
surrogate  to  ignore  the  verdict  and  to  make  a  decree  in  contravention 
thereof  means  that  such  right  exists  whenever  the  court  is  con- 
fronted by  what  Mr.  Surrogate  Fowler  calls  "a  bad  verdict,"  that  this 
function  of  the  court  is  something  apart  from  the  duty  of  a  trial  judge 
to  set  aside  a  verdict  and  grant  a  new  trial,  upon  grounds  which  are 
known  and  restricted,  and  that  it  involves  a  power  not  only  of  re- 
versing the  pending  verdict,  but  of  forbidding  any  further  verdict. 

When  in  the  present  writing  a  verdict  is  referred  to  as  '^conclusive," 
it  is  meant  only  that  it  is  conclusive  unless  set  aside  on  motion  or  re- 
versed on  appeal. 

The  legislative  scheme,  if  for  a  moment  considered  apart  from  sec- 
tion 2614,  discloses  a  purpose  to  recognize  the  existing  right  of  trial 
by  jury,  and  to  preserve  it  by  an  efficient  substitute.  Where  land  is 
affected  by  the  will,  the  right  which  the  new  act  must  maintain  in  a 
new  g^ise  is  constitutional.    In  other  cases  the  right  which  must  be 
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recognized  and  confirmed  is  that  which  has  long  been  accorded  by 
"express  provision  of  law,"  as  in  former  sections  2588  and  2653a. 

The  only  procedure  under  which  either  of  these  rights  was  assured, 
the  form  in  which  they  were  enjoyed  to  the  utmost,  is  now  taken  away. 
The  enactment  which  thus  extinguishes  the  only  means  by  which  these 
rights  were  once  asserted  cannot  prevail  twiless  it  affords  every  en- 
joyment which  was  available  under  the  condition  which  it  has  abol- 
ished. 

There  is  no  such  thing  as  a  right  of  trial  by  jury  unless 
there  is  embodied  in  it  the  right  to  another  trial  by  another 
jury  in  the  event  that  any  verdict  shall  be  set  aside.  In  all  that  is  se- 
cured by  either  constitutional  or  statutory  grant,  the  only  thing  worth 
having  is  the  right  that  the  case  shall  not  be  determined  otherwise  than 
by  a  jury.  What  is  the  use  of  the  right,  unless  when  one  verdict  shall 
fail  there  must  be  another  ? 

Under  stress  of  these  considerations,  every  art  of  construction  must 
be  zealously  employed  to  give  to  this  new  act  efficiency  and  not  de- 
feat, order  and  not  disaster.    Courts  must  be  loyal  and  astute  in  the 
endeavor  to  reach  a  reading  which  will  avoid  collision  with  the  Con-  ^ 
stitution,  and  must  be  equally  anxious  to  escape  a  finding  that  the* 
substitute  for  a  statutory  right  is  a  sham  and  a  mockery. 

The  pre-existing  right  would  not  be  fulfilled  in  the  new  law  if,  after 
a  verdict,  whether  the  first  or  the  fifth,  the  court  could  discard  the 
jury's  finding  and,  without  submission  to  another  jury,  assume  to  it- 
self the  last  disposition  of  the  issue. 

The  statutes  above  quoted,  which  assume  to  continue  in  another 
form  the  ancient  method  of  trial,  still  regarded  apart  from  section 
2614,  clearly  profess  to  preserve  the  motion  to  set  aside  the  verdict 
and  are  equally  solicitous,  in  case  of  its  vacation,  to  make  certain  that 
the  issues  shall  remain  subject  to  disposition  by  a  new  jury.  Provi- 
sions of  all  the  Code  relating  to  trial  by  the  court  and  a  jury,  or  to 
a  motion  for  a  new  trial,  are  made  applicable  to  Surrogates'  Courts, 
so  far  as  they  can  be  applied  to  the  substance  and  subject-matter  of 
such  proceedings  without  regard  to  form.    Section  2539. 

The  "act,"  the  provisions  of  which  are  thus  by  absorption  made  a 
part  of  section  2539,  is,  of  course,  all  the  act  known  as  the  Code  of 
Civil  Procedure  (section  3344),  as  amended.  This  appears  beyond 
dispute  in  the  title  of  the  new  act,  viz.,  "An  act  to  amend  the  Code 
of  Civil  Procedure."  It  also  appears  throughout  the  new  chapter  18 
by  numerous  references  to  "this  act,"  which  can  have  no  meaning  un- 
less applicable  to  the  whole  act  affected  by  the  amendment. 

Among  the  provisions  thus  wrought  into  chapter  18  are  sections 
968,  970,  999,  and  1002. 

Section  968  assures  a  jury  trial  in  cases  substantially  of  the  kind  in 
which  there  was  a  preconstitutional  right  to  this  method  of  trial. 

Section  970  then  treats  of  certain  other  "issues  of  fact"  which  shall 
be  tried  by  jury.  These  issues  are  those  which  arise  in  an  action  not 
specified  in  section  968,  and  are  described  as  issues  as  to  which  a 
party  is  entitled  "by  the  Constitution  or  by  express  provision  of  law 
to  a  trial  by  a  jury."     Section  970  ordains  and  defines  their  method 
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of  trial,  and  provides  that  the  finding  of  the  jury  thereon  "is  conclusive 
in  the  action  unless  the  verdict  is  set  aside,  or  a  new  trial  is  granted." 

Section  971  is  concerned  with  cases  in  which  a  party  is  not  entitled 
to  jury  trial  as  a  matter  of  right.  As  to  these  there  is  ho  provision 
that  the  verdict  shall  be  conclusive.  The  section  obviously  treats  only 
of  the  cases  in  which  the  jury  verdict  is  taken  for  the  information  of 
the  judicial  conscience.  In  these,  of  course,  the  court  may  treat  the 
verdict  as  evidentiary,  and  may  disregard  it. 

Such  cases  are  in  their  essence  triable  by  the  court,  and  the  trial 
by  the  court  is  still  in  progress,  while,  as  a  mere  feature  of  such  trial, 
the  inquiry  of  the  jury  is  proceeding.  The  court  can  ignore  the  ver- 
dict in  whole  or  in  part,  can  take  the  verdict  of  another  jury,  and 
reject  it,  and  can  take  evidence  to  eke  out  or  impair  the  finding  of  any 
of  the  successive  juries.  The  procedure  in  these  cases  comes  down 
from  past  generations,  without  touch  of  innovation.  It  never  has  had 
anything  to  do  with  the  traditional  right  of  jury  trial.  Jury  trials 
by  right  and  jury  trials  within  the  discretion  of  the  court  always  pre- 
sented sharp  and  recognized  distinctions,  and  it  has  never  been  heard 
that  the  absolute  right  could  be  satisfied  by  the  award  of  the  wholly 
discretionary  and  tentative  trial. 

Much  learning  on  the  subject  is  found  in  Carroll  v.  Bullock,  207 
N.  Y.  567,  101  N.  E.  438,  and  its  tributary  authorities. 

The  historical  background  of  section  971,  and  its  limitation  to  cases 
in  which  there  is  no  right  to  jury  trial,  make  it  plain  that  when  sec- 
tions 2538  and  2539  supervened  upon  both  sections  970  and  971,  and 
expressly  dealt  only  with  cases  in  which  the  right  of  jury  trial  either 
existed  or  was  by  their  own  terms  imposed,  the  legislative  thought  was 
that  as  to  the  effect  of  the  verdict  the  new  procedure  was  to  be  sub- 
ject only  to  the  section  970,  which  made  verdicts  conclusive. 

Then  come  sections  999  and  1002,  containing  provisions  for  new 
trial.  These  are  doubtless  available  in  cases  tried  before  a  jury  with- 
out right,  but  to  a  partial  extent  only,  since  in  these  cases  it  is  within 
the  discretion  of  the  court  to  disregard  the  verdict.  As  to  the  cases 
in  which  the  right  to  the  jury  trial  exists,  the  two  sections  last  cited 
affirm  that  an  element  of  that  right  is  the  further  right  that  the 
last  determination  in  the  cause  shall  be  by  a  jury.  In  section  999  this 
appears  in  the  significant  provision  that  the  motion  thereby  authorized 
is  not  alone  to  set  aside  the  verdict,  but  also  to  g^ant  a  new  trial.  In 
section  1002  the  same  purpose  is  revealed,  since  the  only  motion  con- 
templated is  for  a  new  trial. 

We  need  not  stay  to  demonstrate  that  the  "issues  of  fact,"  referred 
to  in  section  970,  are  so  manifestly  allied  to  the  "controverted  ques- 
tions of  fact"  of  section  2538,  that  the  provisions  of  the  older  section 
directing  the  procedure  for  the  trial  of  issues  must  be  applied  to  the 
trial  in  the  Surrogate's  Court  of  the  "controverted  questions  of  fact" 
of  section  2538,  and  that  the  provisions  of  the  older  section  directing 
the  procedure  for  the  trial  of  "issues"  must  be  applied  to  the  trial  in 
the  Surrogate's  Court  of  the  "controverted  questions,"  nor  will  it  be 
doubted  that  the  provisions  of  section  970  as  to  issues  in  the  trial  of 
"actions"  in  like  manner  apply  to  "proceedings"  in  this  court 
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The  legislative  device,  by  which  in  one  part  of  a  statute  other  parts 
are  embodied  and  made  applicable  so  far  as  substantially  possible,  is 
old  and  has  been  applied  with  intelligence  and  safety  for  generations. 
The  phrases  last  quoted  from  sections  2539  and  2770,  by  which  other 
portions  of  the  act,  so  far  as  possible,  are  made  applicable  to  proceed- 
ings in  Surrogates'  Courts,  were  not  invented  in  1914.  Before  that 
they  were  found  in  former  section  2538.  That  section  was  constantly 
availed  of  with  a  freedom  which  well  accorded  with  its  sensible  and 
business  Hke  spirit,  and  its  numerous  applications  in  the  cases  will 
relieve  any  qualms  which  the  sciolist  might  otherwise  suffer  as  to  the 
legislative  intent  of  the  sections  cited.  They  must  mean  only  that  all 
rules  in  the  Code  touching  actions  will  govern  proceedings  in  this 
court,  and  that  all  rules  therein  made  to  control  the  trial  of  issues  of 
fact  will,  so  far  as  applicable,  govern  the  trial  of  controverted  ques- 
tions of  fact  in  this  court. 

We  have,  then,  a  consistent  system  defined  in  sections  968,  970,  999, 
1002,  and  2539  of  the  Code.  It  intends  that  all  the  questions  of  fact 
in  probate  cases  as  to  which  a  party  is  entitled  to  jury  trial  by  Con- 
stitution or  by  express  provision  of  law  are  the  subject  of  such  trial; 
that  such  trial  is  to  be  surrounded  by  all  the  incidents  necessary  to 
make  such  method  of  trial  'an  effectual  reproduction  of  the  ancient 
right  of  trial;  that  one  of  these  express  provisions  of  law  is  con- 
tained in  section  2538 ;  that  as  to  any  of  these  questions,  when  tried, 
the  verdict  is  conclusive ;  that  there  shall  be  a  motion  for  a  new  trial 
of  the  kind  which  pertains  to  cases  in  which  a  party  is  entitled  by  the 
Constitution  or  by  express  provision  of  law  to  a  trial  by  jury;  and 
that  no  motion  against  the  verdict  shall  prevail  unless  it  involve  the 
granting  of  a  new  trial  by  jury.  No  ingenuity  can  escape  the  manifest 
expression  and  intent  that  whatever  shall  be  the  nature  and  effect  of 
a  verdict  in  any  case,  wherever  tried,  shall  be  the  nature  and  effect 
of  a  verdict  reached  before  the  surrogate. 

If  the  foregoing  deductions  were  open  to  doubt,  there  would  re- 
main a  most  convincing  demonstration  of  the  intent  of  sections  2538 
and  2539.  It  is  provided  in  section  2538  that,  if  the  trial  shall  take 
place  in  a  court  other  than  that  of  the  surrogate,  the  verdict  shall  be 
conclusive.  In  the  succeeding  section,  this  provision  is  made  ap- 
plicable to  the  Surrogate's  Court  and  to  the  probate  proceeding  for 
every  purpose.  Here  it  is  written  that  all  the  provisions  anywhere 
found  in  the  Code  of  Civil  Procedure  by  which  the  Supreme  Court 
may  be  aided  or  controlled  are  equally  applicable  for  the  guidance  or 
constraint  of  the  surrogate  in  a  like  case.  No  other  result  can  be  de- 
rived from  the  direction  in  section  2539  that  "the  provisions  of  this 
act  relating  to  a  motion  for  a  new  trial"  shall  apply  to  the  Surrogates' 
Courts  and  to  the  proceedings  therein. 

The  text  of  the  statute  is  sure  and  imperative,  and  its  spirit,  if  re- 
garded, would  confirm  it.  If  the  language  were  doubtful,  could  it 
be  suggested  that  the  Legislature,  intended  an  inconsistent  mode  of 
procedure  in  these  several  courts  ?  Even  to  clear  an  ambiguity,  could  a 
construction  be  adopted  which  would  extort  from  the  statute  an  intent 
that  when  a  county  judge  is  also  surrogate,  and  has  presided  over  a 
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jury  trial  of  a  will  case  in  the  former  relation,  he  must  entertain  a 
motion  for  a  new  trial,  and,  upon  granting  it,  must  direct  the  new 
trial;  but  that,  if  the  same  officer  had  tried  the  same  case  in  the 
Surrogate's  Court,  he  might  have  ignored  the  verdict  and  refused  to 
allow  another? 

It  may  therefore  be  said  with  confidence  that  the  only  kind  of  jury 
trial  in  this  court  which  is  contemplated  in  the  language  of  sections 
2538  and  2539  is  the  one  in  which  the  verdict  is  conclusive,  and  that 
upon  its  vacation  there  can  be  no  disposition  of  the  issues  except  at  a 
new  trial  by  jury. 

The  furtiier  endeavor  will  be  to  show  that  this  conclusion  is  not 
impaired  by  a  just  construction  of  section  2614,  and  that  any  duty  of 
personal  consideration  of  the  questions  pertaining  to  probate,  which 
is  prescribed  by  that  section,  is  obviated  in  any  instance  in  which  the 
statute  ordains  another  method  of  investigation. 

Against  this,  Mr.  Surrogate  Fowler  says : 

"When  the  surrogate  is  not  satisfied  with  the  verdict  of  a  jury  rendered 
in  this  court  upon  issues  submitted  to  them  in  a  probate  proceeding,  it  would 
be  against  all  conscience  and  precedent  for  the  surrogate  to  abdicate  his  most 
responsible  functions  and  refuse  to  fulfiU  his  sworn  obligations  out  of  defer- 
ence to  a  bad  verdict  of  a  common  Jury."    Matter  of  Plate's  Will,  supra. 

This  has  a  solemn  purport,  if  justified;  but,  of  course,  it  has  no 
purport  if  the  only  construction  of  which  section  2614  is  capable  is 
found  to  be  that  the  surrogate  is  required  to  exercise  the  duty  of  being 
satisfied  by  the  searching  of  his  unaided  conscience  only  when  the 
statute  has  not  supplied  another  method  of  reaching  the  same  result. 

Under  the  new  system,  a  verdict  in  the  Supreme  Court  or  the  Coun- 
ty Court  is  conclusive.  Not  only  is  this  expressly  declared  in  the 
statute,  but  it  is  asserted  by  Mr.  Surrogate  Fowler.  There  is,  then,  one 
event  in  which  the  section  means  that  the  surrogate  will  become  satisfied 
by  the  lawful  duress  of  a  verdict  and  in  no  other  fashion.  This  alone 
imposes  upon  the  words  which  require  him  to  be  satisfied  a  sig- 
nificance which,  if  once  applied,  may  well  be  general  and  permanent. 
No  longer  can  these  words  be  said  to  inevitably  require  independent 
and  obstructive  processes  of  mind.  Their  effect  is  now  seen  to  be  the 
same  as  if  in  their  place  it  was  said : 

"The  surrogate  must  be  satisfied  by  the  use  of  his  mind  of  the  tacts  esseor* 
tial  to  probate,  unless  such  facts  shall  be  determined  by  a  verdict,  and  in 
that  case  he  must  stUl  be  satisfied,  but  only  by  the  force  major  of  the  verdict" 

Sections  2622  and  2623  of  the  former  Code  contained  aU  that  is 
now  found  in  section  2614.  Under  these,  there  were  many  instances 
in  which  the  surrogate  was  under  a  judicial  need  and  duty  to  yield 
obedience  to  the  yoke  of  a  determination  not  his  own  and  to  find  him- 
self satisfied,  only  by  rejecting  his  own  conviction  and  adopting  the 
decision  of  others. 

How,  except  by  compulsion  and  surrender,  did  the  surrogate  for- 
merly become  satisfied  when,  upon  an  absolute  reversal  of  his  decree, 
the  cause  was  remitted  to  him  with  the  direction  that  the  same  be  dis- 
posed of  according  to  the  satisfaction  of  the  appellate  court?    This 
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has  occurred  whenever,  upon  conceded  facts,  the  conclusion  of  the 
court  below  has  been  overruled  on  appeal. 

A  convenient  instance  is  supplied  by  the  cases  in  which  the  surro- 
gate, upon  the  face  of  a  will,  has  found  that  it  was  not  executed  "at 
the  end  thereof,"  and  the  appellate  court  had  otherwise  decided.  In 
such  cases,  what  sworn  obligation  is  left  except  that  of  submission? 

Before  the  Revision,  if  the  decree  of  the  surrogate,  made  after  he 
had  become  satisfied,  was  reversed,  a  new  trial  by  jury  was  ordered. 
If,  upon  such  trial,  the  verdict  was  opposed  to  the  surrogate's  finding, 
was  there  any  individual  satisfaction  or  process  of  mind  whatever 
on  the  part  of  the  surrogate,  when  he  came  to  make  the  decree,  which 
the  verdict  obliged  him  to  make? 

If,  under  the  law  as  it  was  before  1914,  the  surrogate  of  New  York 
county  should  have  directed  a  trial  by  jury  in  the  Supreme  Court  of 
a  case  of  probate,  would  he  not  have  abdicated  his  most  responsible 
function  and  forgotten  his  sworn  obligation,  if  any  such  existed? 
Such  direction  would  then  have  been  a  voluntary  desertion  of  any 
supposed  duty  to  become  satisfied  by  personal  volition,  for  it  was 
provided  that  a  verdict  in  such  trial  was  conclusive.  Moreover,  if  a 
trial  were  had  under  such  direction,  the  conclusive  verdict  would  sup- 
ply another  instance  in  which  the  sworn  obligation  would  vanish,  and 
the  only  function  remaining  would  be  that  of  becoming  satisfied  by 
the  acceptance  of  the  will  of  others. 

In  these  illustrations,  arising  before  1914,  the  reason  that  the  sur- 
rogate was  not  permitted  to  exercise  his  own  judgment,  when  the 
decision  of  another  court  contrary  to  his  own  was  certified  to  him,  can 
only  be  that  the  section  commanding  him  to  inquire  particularly  and 
to  be  satisfied  was  found  in  pari  materia  with  other  sections  which 
imposed  upon  him  duties  totally  inconsistent  with  any  interpretation 
which  would  require  that  in  every  decree  in  probate  he  should  record 
his  personal  satisfaction. 

In  each  of  these  instances,  the  word  "satisfied"  received  a  construc- 
tion by  which  it  was  made  to  mean  "convinced  by  his  own  will,  if  he  is 
left  without  help,  and  convinced  by  another  court  if,  by  statute,  such 
court  is  required  to  instruct  him." 

In  the  case  stated  supra,  in  which  the  supposed  question  was  as 
to  whether,  upon  conceded  facts,  the  will  was  duly  executed,  the  sur- 
rogate was,  as  he  still  is,  under  the  dominion  of  former  section  2585, 
reproduced  in  present  section  2764,  which  required  that : 

"The  court  below  shall  enter  the  Judgment  or  order  necessary  to  carry  the 
determination  of  the  Appellate  Division  into  effect" 

The  surrogate  was  again  subject,  in  the  same  supposed  case,  to 
the  provision  that  upon  remittitur  from  the  Court  of  Appeals  he  was 
under  the  duty  of  recording  the  judgment  of  the  appellate  court  (Code, 
§  194),  and  that  such  duty  excluded  every  other. 

In  the  second  illustration,  in  which  it  was  supposed  that  the  surro- 
gate was  confronted  by  a  verdict  which  set  aside  his  own  finding,  the 
proceeding  was  subject  to  former  section  2588,  and  it  was  uniformly 
held,  and  was  recognized  by  constant  practice,  that,  without  express 
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regulation  of  the  Code,  the  procedure  was  controlled  by  section  2585, 
so  that  upon  certificate  of  the  result  the  strrogate  was  bound  to  enter 
a  decree  accordingly.  Matter  of  Campbell,  48  Hun,  417,  1  N.  Y, 
Supp.  231 ;  Matter  of  Laudy,  35  App.  Div.  543,  55  N.  Y.  Supp.  98. 

The  third  supposition  deals  with  tiie  case  in  which  the  surrogate 
of  New  York  county  might  have  directed  a  trial  by  jury  in  the  Su- 
preme Court.  Again,  there  is  found  a  condition  in  which  the  only 
way  by  which  the  surrogate  was  suffered  to  exercise  the  duty  of  being 
satisfied  was  by  abdicating  any  use  of  his  mind. 

There  had  thus  grown  up  before  1914  a  statutory  and  judicial  defi- 
nition of  the  word  "satisfied,"  when  found  in  the  language  from  which 
section  2614  was  taken.  Whatever  the  word  meant  in  other  surrotmd- 
ings,  in  this  language  it  came  to  mean  that  the  surrogate  was  to  be 
satisfied  in  the  manner  in  which  the  law  required  him  to  be  satisfied 
whenever  the  law  went  to  the  trouble  of  telling  him  to  be  satisfied. 

It  was  this  construction  which  was  absorbed  in  the  act  of  revision. 
The  word,  as  well  as  the  phrase  which  contained  it,  came  into  the  new 
statute  charged  with  the  force  which  it  had  gathered. 

It  would  not,  ordinarily,  be  of  real  importance  to  question  whether 
in  this  process  the  language  of  former  sections  2622  and  2623  was 
regarded  as  itself  expressive  of  the  sense  thus  derived  from  it,  or  was 
bent  from  its  natural  meaning  by  the  powers  of  construction.  But 
the  inquiry  should  be  pressed  from  a  just  regard  for  the  weight  of  the 
views  against  which  this  opinion  is  set 

A  statutory  direction  that  a  judicial  officer  shall  be  "satisfied"  as 
to  a  matter  of  fact  can  only  intend  that  he  shall  reach  conviction  by 
the  employment  of  normal  methods  of  investigation.  It  contemplates 
nothing  but  judicial  behavior.  It  is  not  an  invitation  to  the  caprice 
or  vanity  of  a  man.  It  is  the  command  of  the  law,  addressed  to  the 
loyalty  and  humility  of  its  minister.  It  cannot  mean  that,  when  the 
law  has  become  satisfied,  the  voice  of  the  law  may  refuse  its  service. 
The  surrogate  need  only  be  "judicially  satisfied"  Cooper  v.  Bene- 
dict, 3  Dem.  Sur.  136;  Matter  of  Eckler,  47  Misc.  Rep.  320,  95  N. 
Y.  Supp.  986.  In  all  the  matters  which  make  for  probate  appear,  "he 
had  no  discretion,  but  was  required  to  admit  the  will  to  probate." 
Matter  of  Davis,  182  N.  Y.  468,  475,  75  N.  E.  530,  532. 

Instances  are  many  in  which  the  satisfaction  of  a  judge  as  to  a 
fact  must  precede  his  act  It  is  not  rash  to  say  that  in  every  such  case 
the  judge  must  do  the  act  and  record  his  satisfaction  of  the  fact  when- 
ever his  original  conviction  is  overruled.  For  these  instances  in  the 
Code  of  Civil  Procedure,  see  sections  636,  2054,  2310,  2323a,  2347, 
2441,  2446,  2449,  2471a,  2905,  2965,  2971,  3163. 

Moreover,  in  section  2614  and  its  predecessors,  the  duty  of  the  sur- 
rogate to  be  satisfied  has  not  been  left  without  impressive  exposition 
in  the  context  In  all  these  sections  the  manner  in  which  the  task  of 
being  satisfied  must  be  discharged  is  prescribed  with  a  precision  and 
fullness  which  leave  nothing  except  the  ordinary  responsibility  at- 
tendant upon  a  judicial  act 
158N.Y.S.— 0 
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"If  it  appears  to  the  surrogate  that  the  will  was  duly  executed," 
etc.,  it  must  be  admitted  to  probate.  C.  C.  P.  §  2614,  fonner  section 
2623. 

Can  it  be  questioned  that  the  act  of  satisfaction  and  the  appearance 
of  the  fact  are  the  same  act?  That  they  are  is  affirmed  in  Matter  of 
Davis,  supra.    Can  the  court  see  the  fact  and  remain  unsatisfied? 

Numerous  authorities  acquiesce  in  this  construction  of  the  sections 
prescribing  that  the  surrogate  must  be  "satisfied."  They  contain  no 
argument  on  the  point  and  seem  to  have  proceeded  without  recognition 
of  any  doubt. 

The  language  by  which  this  duty  is  prescribed  has  been  specifically 
construed.  In  Matter  of  Bartholick,  141  N.  Y.  166,  36  N.  E.  1,  the 
will  was  admitted  to  probate  by  the  surrogate  as  a  will  of  both  real 
and  personal  estate.  An  appeal  was  taken  by  one  who  described  her- 
self only  as  an  heir  at  law.  No  next  of  kin  appealed.  The  decree  was 
reversed,  and  a  new  trial  was  granted.  Upon  the  trial,  the  verdict 
was  against  the  validity  of  the  instrument.  When  this  result  was 
certified  to  the  surrogate,  he  was  asked  to  maintain  his  decree  so  far 
as  it  admitted  a  will  of  personal  estate,  upon  the  ground  that  the  finding 
in  that  regard  was  untouched  by  the  verdict.  This  he  refused  to  do, 
and  made  a  decree  denying  probate  generally  and  setting  aside  the  for- 
mer record  in  probate.  That  in  this  act  he  exercised  no  responsibility, 
but  proceeded  only  under  the  constraint  of  the  verdict,  appears  from 
his  statement  that  he  entered  the  decree  in  the  form  mentioned  because 
the  Supreme  Court  had  reversed  the  former  decree  entered  by  him 
without  limiting  the  reversal  to  the  will  as  a  will  of  real  estate,  and 
that  he  therefore  considered  himself  precluded  from  limiting  the  de- 
cree to  the  real  estate  as  requested.    Judge  Peckham  says : 

"The  finding  of  the*  lury,  standing  as  it  did  in  faU  force,  was  the  exact 
equivalent  to  a  finding  by  the  surrogate  to  the  same  effect  Upon  such  a 
finding  based  upon  evidence  legaUy  taken,  has  the  surrogate  any  legal  right 
to  admit  a  wlU  to  probate  for  any  purpose?*' 

And  the  opinion  proceeds  to  deny  that  any  such  right  exists  in  the 
statute  which  directs  that  the  surrogate  must  be  "satisfied." 

The  surrogate's  decision  was  also  sustained  upon  grounds  not  mate- 
rial to  the  present  controversy,  but  with  them»  was  not  only  the  ex- 
pression quoted  supra,  but  the  clear  holding  that  the  surrogate  had  no 
right  to  set  up  his  own  convictions  against  a  finding  of  a  jury,  even 
though  its  adjudication  as  such  did  not  embrace  the  issue  as  to  per- 
sonal estate.  It  is  impossible  not  to  see  that  the  court  held  that  it 
would  have  been  wrong,  if  the  surrogate  had  insisted  upon  being 
satisfied  with  his  earlier  judgment  when  the  jury,  however  irregular- 
ly, had  overruled  him. 

The  surrogate  is  fully  persuaded  that  the  ;/erdict  of  a  jury  in  a 
probate  case  tried  in  this  court,  upon  the  demand  of  a  party,  is  con- 
clusive; that  while  the  court  is  under  the  serious  responsibility  of 
setting  aside  such  verdict,  if  upon  grounds  well  recognized  it  should 
not  endure,  there  can  be  no  interference  with  a  verdict  unless  it  be 
accompanied  by  an  order  for  a  new  trial  by  jury;  and  that,  above 
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all,  if  the  verdict  shall  not  be  set  aside  there  is  no  power  in  the  court 
to  proceed  to  decree  in  defiance  of  the  finding  of  the  jury. 

The  motion,  so  far  as  it  seeks  an  independent  decision  by  the  court 
of  the  question  of  testamentary  capacity,  is  denied. 

The  motion  for  a  new  trial  must  be  denied. 

The  case  was  tried  with  commendable  fairness  and  moderation.  It 
was  argued  without  appeal  to  passion,  prejudice,  or  other  illicit  emo- 
tion. It  was  submitted  to  the  jurors  with  due  admonition.  There  was 
before  them  evidence  amply  suificient,  if  accepted,  to  justify  their 
finding,  and  there  is  no  sigp  that  their  verdict  was  affected  by  other 
than  fair  and  rational  considerations. 


m  Misc.  Rep.  894) 

In  re  CURTIN  et  al. 

(Surrogate's  Ck>urt,  Bronx  County.    January,  1916.) 

1.  GUABDIAN  AND  WaBD  ^=s»13(4) — ^PROCEEDINGS  FOB  APPOINTMENT — EVIDENCE. 

In  a  proceeding  for  appointment  of  a  guardian  of  an  infant,  evidence 
held  insufficient  to  show  that  the  petitioner  was  related  to  the  infant. 

(Ed.  Note.— For  other  caseB,  see  Guardian  and  Ward,  Cent  Dig.  §  45 ; 
Dec.  Dig.  <8=5>13(4).] 

2.  GUABDIAN    AND   WaBD    ^S»13(4) — ^ApPOINTMSNT   OF   GXTABDIAN — ^BUBDEN    OF 

Pboof. 

In  a  proceeding  for  appointment  of  a  guardian  of  an  Infant,  the  bur- 
den is  upon  petitioner  to  prove  her  status  as  a  relative  of  the  deceased 
father  of  the  infant. 

[Ed.  Note. — ^For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  |  45; 
Dec.  Dig.  <8=5>13(4).] 

3.  GUABDIAN  AND   WaBD  ^5»10 — ^APPOINTMENT  OF  GUABDIAN — RELATIONSHIP. 

Other  things  being  equal,  relatives  are  to  be  preferred  to  strangers  in 
applications  for  appointment  of  a  guardian  of  an  infant 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  {§  Sa- 
33 ;   Dec.  Dig.  «=»10.] 

4.  GUABDIAN  AND  WABD  ^=»13(4) — ^APPOINTMENT  OF  GUABDIAN — EVIDENCE. 

In  a  proeeeding  for  appointment  of  a  guardian,  evidence  held  insuffi- 
cient to  show  that  the  appointment  of  the  petitioner  would  be  in  accord- 
ance  with  the  wishes  of  the  deceased  fkther  of  the  infant 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  §  45; 
Dec.  Dig.  €=>13(4).] 

5.  GUABDIAN    AND    WaBD    ^=»10— APPOINTMENT    OF    GUABDIAN — ^INTEBESTS    OF 

Infant. 

Relationship  and  even  the  expressed  desires  of  the  parents  give  way  to 
the  rule  that  the  welfare  of  the  child  must  be  the  guide  in  matters  affect^ 
ing  the  chUd's  guardianship. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  |§  23- 
33 ;   Dec.  Dig.  «=»10.] 

6.  GUABDIAN     AND     WaBD     ^=:>10 — ^APPOINTMENT     OF     GUABDIAN — PoWEB     OF 

COUBT. 

Under  the  express  provisions  of  Code  Civ.  Proc.  |  2649,  the  court  is  not 
limited  to  naming  the  person  as  guardian  for  whose  appointment  the 
petition  praya 

[Ed.  Note. — For  other  cases»  see  Guardian  and  Ward,  Cent  Dig.  |§  23- 
33;   Dec  Dig.  «=>10.] 

^=s>For  other  cases  se«  same  topic  A  KBY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Proceedings  for  the  appointment  of  a  guardian  of  Michael  Curtin, 
Jr.,  and  another.    Guardians  appointed. 

M.  S.  Schector,  of  New  York  City,  for  petitioner. 
James  S.  McDonogh,  of  New  York  City,  for  respondent 

SCHULZ,  S.  Two  proceedings  have  been  brought  by  the  petitioner, 
one  involving  the  guardianship  of  Michael  Curtin,  Jr.,  and  the  other 
that  of  Catherine  Curtin.  The  infants  are  the  son  and  the  daughter, 
respectively,  of  Michael  B.  Curtin,  deceased,  and  the  facts  in  each 
proceeding  are  the  same;  hence,  I  am  disposing  of  them  together. 
Their  mother  died  about  seven  years  ago,  at  which  time  their  father 
with  the  infants  went  to  board  with  the  petitioner  afid  her  husband, 
who  had  been  neighbors  of  the  decedent  and  his  wife.  About  three 
years  ago  the  husband  of  the  petitioner  died,  but  the  infants  with 
their  father  continued  to  reside  with  the  petitioner  up  to  the  time  of 
the  death  of  the  father.  During  this  time,  and  in  the  month  of  August, 
1915,  the  petitioner  remarried.  It  has  not  been  contended  that  the 
petitioner  was  other  than  kind  in  her  treatment  and  care  of  the  infants 
while  they  boarded  with  her,  and  she  concedes  that  the  deceased  father 
paid  the  sum  of  $40  per  month  for  board  and  lodging  in  her  home. 
Prior  to  the  commencement  of  these  proceedings  a  paternal  aunt  of 
the  infants  in  question  and  of  David  Curtin,  another  infant  child  of 
the  decedent,  filed  petitions  praying  for  the  appointment  of  David 
Curtin,  a  paternal  uncle  of  the  infants,  as  the  guardian  of  the  persons 
and  estates  of  the  three  children,  two  of  whom  only  are  involved  in 
the  matters  now  under  consideration.  All  of  the  other  relatives  of  the 
infants  within  the  state  consented  to  such  last-mentioned  appointment. 
This  paternal  uncle  is  now  the  respondent  in  the  two  proceedings  under 
consideration. 

[  1  ]  Being  unable  to  decide  the  matters  upon  the  papers,  the  court 
directed  a  hearing,  which  has  been  concluded.  Upon  that  hearing,  the 
petitioner  testified  that  she  believed  she  was  a  third  cousin  of  the 
father  of  the  infants,  but  was  unable  to  state  how  the  relationship 
arose.  The  uncles  and  aunts  of  the  infants  testified  that  there  was 
no  such  relationship.  One  other  witness  produced  by  the  petitioner 
says  that  the  decedent  introduced  the  petitioner  as  his  cousin.  Other 
than  this  evidence,  there  is  nothing  to  show  any  relationship  between 
the  petitioner  and  the  infants. 

[2]  The  burden  of  proving  her  status  in  the  proceeding  as  a  rela- 
tive of  the  decedent  was,  in  my  opinion,  upon  the  petitioner.  Matter 
of  Hamilton,  76  Hun,  200,  27  N.  Y.  Supp.  813.  This  burden  she  has 
not  sustained,  and  I  am  unable  to  find  upon  the  evidence  that  any  re- 
lationship existed  between  the  petitioner  and  the  infants.  If  my  con- 
clusions, therefore,  are  correct  to  this  extent,  the  controversy  is  be- 
tween the  relatives  of  the  infants,  on  the  one  hand,  and  one  not  related 
to  them,  on  the  other. 

[3]  The  law  is  well  settled  that  all  things  being  equal,  relatives  are 
to  be  preferred  to  strangers  in  applications  of  this  character.  Led- 
with  V.  Ledwith,  1  Dem,  Sur.  154;  Smith  v.  Smith,  2  Dem.  Sur.  43: 
Morehouse  v.  Cooke,  1  Hopk.  Ch.  226;   Matter  of  Lamb  (Sur.)  139 
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N.  Y.  Supp.  685.  I  conclude,  therefore,  that  the  petitioner  should  not 
be  preferred  upon  the  ground  of  relationship. 

[4]  The  petitioner  also  claims  the  right  to  be  appointed  upon  the 
ground  that  such  appointment  would  be  in  accordance  with  the  wishes 
of  the  deceased  father  of  the  infants.  There  is  testimony  by  the  peti- 
tioner to  the  effect  that  the  mother,  and  later  the  father  of  the  infants, 
expressed  their  desire  that  the  petitioner  should  look  after  their  chil- 
dren. xA.s  against  her  contention  there  is  testimony  of  two  aunts  and 
an  uncle  of  the  infants  to  the  effect  that  the  deceased  father  desired 
the  uncle  of  the  infants  to  take  care  of  his  children  in  case  of  his 
death,  and  that  he  anticipated  taking  th^  two  infants  to  one  of  their 
aunts  who  resides  in  the  city  of  Syracuse. 

In  weighing  the  testimony  of  the  petitioner  and  the  relatives,  I  must, 
of  course,  consider  their  respective  interests  in  the  matter,  and  see  if 
there  is  any  corroboration.  The  evidence  as  to  the  wishes  of  the  par- 
ents, as  contended  for  by  the  petitioner,  rests  solely  upon  her  own  testi- 
mony; but  the  testimony  of  the  relatives,  indicating  a  contrary  de- 
sire, finds  support  and  corroboration  from  the  following:  There  ap- 
pears in  evidence  a  letter  written  by  the  deceased  father  to  his  sister 
which,  in  my  opinion,  negatives  the  contention  of  the  petitioner.  In  that 
letter  dated  August  18,  1915,  he  states  that  he  would  like  to  send  the 
children  home  when  they  are  big  enough  to  go  to  school,  so  that  his 
mother  would  take  care  of  them.  There  is  also  the  testimony  of  the 
attorney  of  record  for  the  respondent,  to  the  effect  that  the  father 
of  the  infants  sent  for  him  a  few  days  before  his  death  and  told  him 
that  he  wanted  David  (his  brother)  to  look  after  his  children,  and  that 
he  was  going  to  send  the  children  up  to  Syracuse  to  his  sister  Nora. 
Another  witness,  who  was  a  comrade  of  the  deceased  father  in  the 
fire  department,  testified  that  the  decedent  tcrfd  him  that  he  would  like 
to  take  the  children  to  his  sister  Nora  in  Syracuse;  that  she  had  a 
house  there,  and  that  it  would  be  a  very  nice  place  for  the  children, 
and  that  he  was  dissatisfied  with  the  place  where  he  was  stopping  at 
that  time,  which  was  at  the  home  of  the  petitioner.  He  was  about  to 
take  a  civil  service  examination,  and  the  witness,  his  friend,  advised 
him  not  to  send  the  children  to  his  sister  until  after  he  had  completed 
his  examination,  as  the  separation  from  the  children  might  affect 
him  and  in  that  way  upset  him.  He  died,  however,  before  the  day  of 
the  examination  arrived.  The  letter  above  referred  to  and  the  testi- 
mony of  these  two  witnesses,  both  reputable  men,  one  an  attorney  of 
fliis  court  and  both,  so  far  as  I  can  ascertain,  entirely  disinterested, 
except  that  one  is  the  attorney  for  the  respondent,  appear  to  me  to 
strongly  corroborate  the  testimony  of  the  respondent  and  to  negative 
that  of  the  petitioner.  It  has  been  held  that  weight  should  be  given 
to  the  wishes  of  deceased  parents  in  deciding  questions  of  guardianship 
(Underbill  v.  Dennis,  9  Paige,  202;  Smith  v.  Smith,  2  Dem.  Sur.  43; 
Matter  of  Pierce,  12  How.  Prac.  532),  and,  as  the  evidence  of  such 
express  wishes  appears  to  me  to  clearly  preponderate  in  favor  of  the 
contention  of  the  respondent,  I  reach  the  conclusion  that  upon  this 
ground  also  the  petitioner  should  not  receive  a  preference. 

[1]  There  is,  however,  one  underlying  principle  which  must  be 
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considered  before  finally  reaching  a  conclusion  in  matters  of  this  char- 
acter. Relationship,  and  even  the  expressed  desires  of  the  parents, 
must  give  way  to  the  rule  that  the  welfare  of  the  child  in  the  last 
analysis  must  be  the  guide  in  matters  affecting  the  latter's  guardian- 
ship. People  ex  rel.  Pruyne  v.  Walts,  122  N.  Y.  238,  25  N.  E.  266; 
Ullman  v.  Ullman,  151  App.  Div.  419,  135  N.  Y.  Supp.  1080;  Matter 
of  Cross,  92  Misc.  Rep.  89,  155  N.  Y.  Supp.  1020,  and  cases  cited. 

The  petitioner  is  married,  has  two  minor  children  of  her  own,  and 
lives  with  her  husband  in  an  apartment  of  five  rooms  in  the  city  of 
New  York.  David  Curtin,  the  uncle  of  the  infants,  also  has  a  family 
consisting  of  his  wife  and  children,  and  resides  in  tlie  city  of  New 
York.  Margaret  Gurtin,  an  aunt  of  the  infants,  is  a  trained  nurse  by 
profession  and  is  unmarried,  and  Nora  C.  Kennedy,  the  remaining 
paternal  aunt,  being  the  one  who  resides  in  Syracuse,  is  married  and 
childless.  Considering  the  matter,  therefore,  from  the  standpoint  of 
the  welfare  of  the  infants,  I  reach  the  conclusion  that  the  petition 
should  not  be  granted  upon  this  ground.  It  necessarily  follows  that 
the  applications  of  the  petitioner  must  be  denied. 

[I]  With  regard  to  the  petition  filed  by  Nora  C.  Kennedy  for  the 
appointment  of  David  Curtin  as  guardian  of  said  infants,  I  believe 
that  the  court  is  not  limited  to  naming  the  person  for  whose  appoint- 
ment the  petition  prays.  Code  Civ.  Pro.  J  2649 :  Ledwith  v.  Led- 
with,  1  Dem.  Sur.  154;  Matter  of  Wyckoff,  67  Misc.  Rep.  1,  124  N. 
Y.  Supp.  625 ;  Estate  of  Van  Dewater,  27  Wkly.  Dig.  314. 

The  children,  in  addition  to  their  personal  property  located  in  the 
city  of  New  York,  it  appears,  will  become  entitled  to  share  in  a  pen- 
sion which  will  be  paid  to  them  in  this  city.  For  that  reason  I  think 
it  advisable  that  David  Curtin,  the  uncle,  should  be  named  as  the 
guardian  of  their  estates,  and  he  will  be  appointed  accordingly.  From 
the  testimony  before  me,  I  think  that  the  best  interests  of  the  infants 
require  that  they  should  be  in  the  custody  and  care  of  their  paternal 
aunt,  Nora  C.  Kennedy,  who  resides  in  Syracuse,  which  from  all  the 
evidence  before  me  I  conclude  was  the  wish  of  their  deceased  father, 
and  she  will  accordingly  be  appointed  guardian  of  their  persons 

Decreed  accordingly. 


(93  Misc.  Rep.  408) 

In  re  KAUFMAN. 

(Surrogate's  Court,  New  York  County.     January  10,  1916. 

QUABDIAN  AND   WaBD  ^=»16 — BoND   OP  GUARDIAN — ^NECESSrPT. 

Notwithstanding  Code  Civ.  Proc.  §  2650,  authorizing  the  surrogate  in 
his  discretion  to  dispense  with  a  bond  by  the  guardian  of  an  infant 
where  the  property  does  not  exceed  $2,000  in  value,  no  guardian  should 
be  designated  v^ithout  full  and  ample  security. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  §§  56— 
64;  Dec.  Dig.  «=»15.] 

Application  in  the  matter  of  Arthur  E.  Kaufman  for  order  dispens- 
ing with  security  by  guardian.    Application  denied. 

^=»For  other  casea  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DlRests  ft  Indexes 
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Olcott,  Gruber,  Bonynge  &  McManus,  of  New  York  City,  for  peti- 
tioner. 

FOWLER,  S.  This  is  an  application  under  section  2650,  C.  C. 
P.,  of  the  new  Surrogates'  Law  of  1914,  for  an  order  dispensing 
with  security  by  the  guardian  of  an  infant.  When  this  section  of  the 
new  Surrogates'  Law  was  first  enacted  I  expressed  my  grave  con- 
cern and  fear  that,  if  generally  construed  and  applied,  that  section 
would  operate  harshly  and  to  the  discomfiture  of  infants  coming  before 
this  court.  Estate  of  Seiffert,  Surr.  Decis.  1914,  p.  1135;  Matter  of 
Hirshfield,  88  Misc.  Rep.  399,  151  N.  Y.  Supp.  846.  The  Supreme 
Court  had  arrived  at  a  similar  conclusion  in  so  far  as  infants  before 
that  court  were  concerned.  Haug  v.  Hewitt,  87  Misc.  Rep.  67,  150 
N.  Y.  Supp.  236;  Benson  v.  Siemons,  92  Misc.  Rep.  509,  156  N.  Y. 
Supp.  1.  I  arri  aware  from  the  reports  that  such  decisions  were  not 
approved  by  some  of  my  learned  confreres.  They  argued  that  the  ease 
and  benefit  of  poor  people  who  could  not  aflFord  bonds  should  be  first 
considered,  and  the  usual  criticism  of  reactionary  construction  of  this 
beneficent  law  was  not  lacking.  In  imitation  of  the  practice  of  some 
other  counties,  it  appears  that  printed  bocJcs  were  prepared  in  this 
county  to  facilitate  such  applications  and  subsequent  proceedings  by 
such  guardians  for  maintenance  allowances  to  be  made  out  of  the 
estates  of  such  infants.  Of  the  preparation  of  these  books  I  was  not 
made  aware.  But  I  am  responsible  in  some  measure  for  their  con- 
tinuance, because  I  consented  to  give  them  a  trial. 

I  was  never  impressed  by  the  arguments  in  favor  of  that  construction 
of  the  new  law  which  might  enable  the  guardians  of  poor  children 
to  make  way  with  their  little  estates ;  nor  was  I  impressed  by  the  wis- 
dom of  short  cuts  to  allowances  for  maintenance.  The  protection 
suggested  by  the'  act  as  a  substitute  for  security  seemed  to  me  hollow 
and  grossly  defective,  as  has  proved  to  be  the  case.  After  a  year 
has  elapsed  since  the  new  law  went  into  operation,  time,  that  great 
solvent  of  all  evils,  has  justified  all  my  apprehensions  and  vindicated 
every  word  of  my  most  frank  criticism.  I  am  now  advised  b}'  the 
guardian  clerk  of  this  court  that  in  some  instances  these  guardians, 
giving  no  security  under  the  law,  have  boldly  walked  oflf  with  the  in- 
fants' estates,  or  where  sums  have  been  allowed  such  guardians  for 
the  infants'  maintenance,  these  suretyless  guardians  have  converted  the 
allowance  to  their  own  use  and  failed  to  apply  the  same,  or  even  a 
part  thereof,  to  the  use  of  these  poor  infants.  Forty-six  per  cent,  of 
the  guardians  named  without  bonds  under  the  new  law  are  in  default. 
If  we  were  to  call  them  to  account,  having  given  no  security,  they 
would  not  respond  to  the  decree,  and  to  commit  them  to  the  common 
jail  for  disobedience  would  be  a  great  public  charge.  These  helpless 
children  thus  defrauded  are  now  beginning  to  complain  aloud  to  this 
court;  but  their  cries,  to  my  sorrow  and  regret,  must  this  time  fall 
on  a  deaf  ear,  as  where  no  bonds  have  been  required  of  the  guardians, 
they  are,  in  every  instance,  personally  irresponsible.  It  must  be  ap- 
parent that  such  a  state  of  things  cannot  be  allowed  to  continue  in  an 
orphans'  court.    I  shall  hereafter,  under  no  circumstances,  no  matter  . 
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how  much  importuned,  or  amioyed,  or  reprehended,  designate  any 
guardian  for  any  infant  without  full  and  ample  security;  nor  will  I 
hereafter  entertain  any  short  application  for  maintenance,  written  in 
any  office  book  of  forms,  or  formulated  in  any  other  manner  than  that 
anciently  employed  in  this  court  before  the  new  law  went  into  effect 
Of  this  I  am  finally  and  firmly  resolved. 
Application  denied* 


(93  Misc.  Bep.  384) 

In  re  McTEVBY'S  ESTATE. 
(Surrogate's  Ck>urt,  Saratoga  County.     January,  1916.) 

1.  Costs  «=»277(1) — Rekedies  fob  Collection — Stat  of  Pboceedinos. 

Where  a  motion  to  yacate  an  execution  and  restrain  an  execution  sale 
was  denied  in  the  Supreme  0>urt,  with  costs,  for  lack  of  jurisdiction,  the 
fact  that  the  10  days  allowed  for  payment  of  the  costs  bas  not  expired 
does  not  affect  the  right  of  the  adverse  parties  to  a  stay  of  a  new  mo- 
tion in  Surrogate's  <3ourt  for  the  same  relief  until  payment  of  the  costs 
of  the  former  motion. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent.  Dig.  IS  10^,  1058;  Dec. 
Dig.  «=>277(1).] 

2w  Costs  ^=»277(6) — Reioedies  fob  Collection — Stat  of  Proceedings. 

Code  Civ.  Proc.  §  779,  providing  for  stay  of  proceedings  till  payment 
of  costs  of  a  motion,  applies  to  a  renewal  of  a  motion  in  the  Surrogate's 
Court  for  the  same  relief  which  has  been  denied,  with  costs,  in  the  Su- 
preme Court. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  ||  1055,  1956;  Dec 
Dig.  «=»277(6).] 

8.  Execution  ^s3»163 — ^Vacation — Motion. 

A  preliminary  objection  to  a  motion  to  vacate  an  execution  and  re- 
strain a  sale  thereunder,  on  the  ground  that  the  order  to  show  cause,  by 
which  the  application  was  instituted,  was  granted  by  the  county  Judge  of 
another  county,  is  obviated  by  the  making  of  an  order  by  the  Surrogate 
at  the  retum  of  the  show-cause  order  returnable  forthwith  on  the  mo- 
tion papers. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig*  U  473-483 ;  Dec 
Dig.  <S=»163.] 

4.  Execution  ^s»161 — ^Vacation — Gbounds. 

Where  a  Judgment  admitting  a  will  to  probate  allowed  costs  to  the  pro- 
ponent of  another  will,  an  execution  for  such  costs  against  the  Interest  of 
an  administratrix  appointed  after  the  probate,  personally,  in  lands  form- 
erly belonging  to  the  decedent,  should  be  vacated. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  §S  467-471; 
Dec.  Dig.  «=>161.] 

5.  Execution  <;ss»i68 — ^Vacation — Condition  in  Oboeb. 

Where  a  motion  to  vacate  an  execution  and  restrain  an  execution  sale 
has  been  denied  in  the  Supreme  Court,  wltb  costs,  for  want  of  Jurisdic- 
tion, and  on  renewal  of  the  motion  In  Surrogate's  Court  It  is  determin^Ml 
that  the  movant  is  entitled  to  the  relief  asked,  but  the  adverse  party  asks 
for  stay  of  proceedings  till  costs  on  the  former  motion  have  been  paid,  the 
renewed  motion  will  be  granted  on  condition  that  the  costs  of  the  former 
motion  be  paid  within  three  days  after  service  of  the  order;  otherwise, 
the  application,  will  be  dismissed,  with  costs,  with  leave  to  renew  the 
motion  on  payment  of  costs  of  all  proceedings. 

[Ed.  Note.— For  other  cases,  see  Execution,  (Dent  Dig.  |§  473-483 ;  Dec. 
Dig.  <6:s>163.] 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Index** 
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Proceeding  on  the  probate  of  the  will  of  Margaret  McTevey.  De- 
cree entered. 

Owen  D.  Connolly,  of  Troy,  for  Minnie  O'Donnell. 
Robert  W.  Fisher,  of  Mechanicville,  for  Daniel  Learning. 

OSTRANDER,  S.  The  deceased  died  at  Mechanicville,  November 
13,  1914.  She  left  a  last  will  and  testament,  dated  June  9,  1914,  which 
was  admitted  to  probate  March  19,  1915.  On  the  proceeding  for  pro- 
bate another  alleged  will  of  the  deceased  was  produced  by  Daniel 
Learning,  who  appeared  in  person  and  by  his  attorney,  Robert  W. 
Fisher,  in  favor  of  said  last  mentioned  will.  In  the  decree  for  pro- 
bate of  the  will  of  June  9,  1914,  an  allowance  of  costs  was  made  to 
said  Learning.  In  the  will  of  June  9,  1914,  Oscar  Warner  was  named 
as  executor.  Subsequently  to  the  probate  he  renounced  such  appoint- 
ment and  on  March  27,  1915,  letters  of  administration  with  the  will 
annexed  were  issued  to  Minnie  O'Donnell,  who  was  named  as  sole 
legatee  and  devisee  under  the  will.  About  November  5,  1915,  a  tran- 
script of  the  decree  admitting  said  will  to  probate  was  filed  in  the 
office  of  the  clerk  of  Saratoga  county  and  docket  thereof  entered  in  the 
judgment  book  in  said  county  clerk's  office  against  "Judgment  debtor. 
Estate  of  Margaret  McTevey." 

About  November  5,  1915,  an  execution  was  issued  out  of  the 
Surrogate's  Court  for  collection  of  said  $58  costs.  The  form  of  the 
execution  does  not  appear  in  this  proceeding,  but  the  sheriff  has  levied 
upon  all  the  right,  title,  and  interest  that  Minnie  O'Donnell  had  on 
the  5th  day  of  November,  1915,  in  certain  lands,  being  lands  formerly 
belonging  to  Margaret  McTevey,  and  advertised  it  for  sale  by  virtue 
of  such  execution,  issued  under  the  decree  and  docket  thereof  above 
mentioned. 

This  motion  is  made  by  Minnie  O'Donnell  to  vacate  said  execution 
and  for  an  order  restraining  Fisher,  Learning,  and  the  sheriff  from 
proceeding  with  the  sale  of  said  premises  on  the  ground  that  the  said 
execution  and  the  notice  of  sale  are  irregular  and  void  and  that  no 
judgment  was  ever  rendered  or  entered  against  Minnie  O'Donnell. 
It  appears  that  a  motion  for  similar  relief  was  made  in  the  Supreme 
Court  prior  to  this  application,  and  was  denied,  with  $10  costs,  upon 
the  ground  of  lack  of  jurisdiction  in  the  Supreme  Court  to  act  in  the 
premises. 

[1]  A  preliminary  objection  is  made  by  Mr.  Fisher  that  this  ap- 
plication cannot  be  heard,  for  the  reason  that  Minnie  O'Donnell  has 
not  paid  the  costs  of  the  motion  in  the  Supreme  Court  and  is  there- 
fore stayed  from  taking  any  proceeding  until  the  payment  of  such 
costs  under  the  provisions  of  section  779  of  the  Code.  This  motion 
was  made  and  this  hearing  is  had  before  expiration  of  ten  days  from 
the  entry  of  the  order  awarding  motion  costs  in  the  Supreme 
Court,  and  it  is  urged  that  until  the  expiration  of  such  10  days  Minnie 
O'Donnell  is  not  in  default  and  cannot  be  stayed.  This  contention  is 
ill  founded.    Hazard  v.  Wilson,  3  Abb.  N.  C.  50,  52. 

[2]  It  was  also  urged  that  section  779  does  not  apply,  because  the 
order  awarding  costs  was  made  by  the  Supreme  Court,  and  therefore 
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does  not  affect  this  proceeding  in  Surrogate's  Court  But  in  Hempsted 
V.  White  Sewing  Machine  Co.,  134  App.  Div.  575,  119  N.  Y.  Supp. 
620,  where  an  action  had  been  dismissed  by  the  Municipal  Court  for 
lack  of  jurisdiction,  proceedings  in  an  action  brought  for  the  same 
cause  in  the  Supreme  Court  were  held  to  be  stayed  until  payment  of 
costs  of  the  former  action.  By  analogy  the  same  rule  must  be  applied 
in  this  case.  But  the  rights  of  the  parties  may  be  protected  under 
the  rule  applied  in  Wessels  v.  Boettcher,  142  N.  Y.  212,  36  N.  E.  883, 
where  it  was  held  that  the  only  effect  of  violation  of  the  stay  was 
to  render  the  new  proceeding  irregular  and  to  subject  the  moving 
party  to  such  disposition  as  to  the  court  should  seem  proper.  In  that 
case  a  motion  to  set  aside  an  attachment  procuired  in  violation  of  the 
stay  was  denied  in  case  the  plaintiff  paid  costs  of  the  former  action 
within  a  time  fixed  by  the  order  denying  the  motion  to  vacate. 

[3]  A  further  preliminary  objection  was  taken  to  the  hearing  of 
this  motion  upon  the  ground  that  the  order  to  show  cause  by  which 
this  application  was  instituted  was  granted  by  the  county  judge  of 
Rensselaer  county.  This  objection  was  obviated  by  the  making  of 
an  order  by  the  surrogate  at  the  return  of  the  show-cause  order  re- 
turnable forthwith  upon  the  motion  papers. 

[4]  We  come  then  to  the  merits  of  the  motion.  It  will  be  noted 
that  the  decree  by  which  allowance  was  made  to  Daniel  Learning  was 
not  made  against  Minnie  O'Donnell  personally.  It  was  decreed  to  be 
payable  from  the  estate  of  Margaret  McTevey.  Minnie  O'Donnell 
was  not  at  the  time  of  such  decree  a  representative  or  prospective  rep- 
resentative of  the  estate.  No  docket  has  been  made  or  could  properly 
be  made  against  her  individually  in  the  county  clerk's  office  upon  the 
decree  of  probate,  nor  could  any  execution  be  issued  against  her  per- 
sonally, based  upon  such  decree. 

[5]  The  application  should  be  granted  with  $10  costs  to  the  moving 
party,  in  case  the  moving  party  pays  the  costs  of  the  former  motion 
in  the  Supreme  Court  within  three  days  after  service  of  this  order; 
otherwise,  the  application  should  be  dismissed,  with  $10  costs  of  this 
motion,  with  leave  to  renew  the  motion  on  payment  of  costs  of  all 
proceedings. 

Decreed  accordingly. 


(93  Misc.  Rep.  410) 

In  re  BOERICKE'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    January  19,  1916.) 

1.  Executors  and  Administbators  <®=»155 — Pledged  Pbopebty — Return  bt 
Administrator. 

Petitioner  being  unable  to  identify  the  particular  certiflcate  of  stock 
which  B.,  a  broker,  bought  for  him,  retaining  the  same  as  security  for  the 
balance  of  the  purchase  price,  B.'s  administratrix  cannot  be  directed  to 
deliver  to  him,  on  tender  of  the  balance  of  price,  any  of  the  certificates 
of  such  stock  in  her  possession,  all  of  which  are  claimed  by  other  cus- 
tomers of  deceased. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  CJent 
Dig.  §f  632,  633;   Dea  Dig.  <8=>155.] 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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2.  BXECUTOBS     AND     ADMINISTBATOBfi     ^=K>155 — TlTLJB     TO      PbOPEBTT— STOCK 

Pledged. 

The  title  of  shares  of  stock  which  B.,  a  broker,  bought  for  petitioner, 
retaising  possession  as  security  for  the  balance  of  the  purchase,  remained 
in  B.  at  the  time  of  his  death,  with  the  relation  between  them  of  pledgee 
and  pledgor ;  such  balance  not  having  been  paid. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  fi  632,  633;   Dec.  Dig.  €=s>155.] 

3.  SxECUTOBS  AND  Adhinistkatobs  ^=^421 — Claim  fob  Pledged  Pbopebtt — 

Hemedt. 

Administratrix  failing  to  perform  the  contract  of  B.,  a  deceased  broker, 
to  purchase  for  and  deliver  to  petitioner  shares  of  stock,  petitioner  has  a 
cause  of  action  against  her,  or  a  claim  against  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  fi  1663,  1677;   Dec.  Dig.  <©=5>421.] 

4.  ExscuTOBs   and   Administbatobs   ^=»155 — ^Pledged    Stock — Remedy    ov 

Pledoob. 

While  a  stockbroker  can  discharge  his  obligation  by  returning  to  a 
customer  the  number  of  shares,  though  not  the  identical  certificates, 
pledged  with  him  by  a  customer  for  balance  of  purchase  price,  yet,  the 
customer  b^ng  unable  to  identify  those  pledged  and  all  on  hancB  being 
claimed  by  other  customers,  the  broker's  administratrix  cannot  be  di- 
rected to  purchase  and  deliver  shares  to  the  customer,  as  this  might  give 
him  a  preference  over  other  creditors  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  {{  632,  638;   Dec  Dig.  «»156.] 

In  the  matter  of  the  estate  of  Harold  E.  Boericke,  deceased.  Heard 
on  application  to  compel  delivery  of  stock  by  administratrix.    Denied. 

Milton  Dammann,  of  New  York  City  (David  Michelsohn,  of  New 
York  City,  of  counsel),  for  petitioner. 
Max  L.  Amstein,  of  New  York  City,  for  administratrix. 

FOWLER,  S.  This  is  an  application  to  compel  the  administratrix 
of  decedent's  estate  to  deliver  to  the  petitioner  certain  shares  of  stock. 
The  petitioner  alleges  that  the  decedent  prior  to  his  death  was  engaged 
in  business  as  a  stockbroker,  and  that  he  purchased  for  the  petitioner 
100  shares  of  Standard  Motor  Company  stock,  100  shares  of  Kennecott 
Copper  Company  stock,  and  200  shares  of  the  capital  stock  of  the 
International  Mercantile  Marine  Company.  The  petitioner  further 
alleges  that  he  paid  the  decedent  $2,400  on  account  of  the  purchase 
price  of  this  stock;  that  the  decedent  held  the  shares  of  stock  as 
security  for  the  payment  of  the  balance  of  the  purchase  price;  that 
the  petitioner  tendered  to  the  administratrix  of  decedent's  estate  such 
balance,  and  demanded  delivery  of  the  stocks;  and  that  the  adminis- 
tratrix has  failed  to  make  such  delivery.  The  administratrix  in  her 
answer  denies  that  the  decedent  purchased  for  the  petitioner  any  stock 
of  the  International  Mercantile  Marine  Company,  but  she  admits  that 
the  decedent  purchased  the  other  shares  of  stock  mentioned  in  the 
petition,  and  that  such  shares  of  stock  were  purchased  on  margin.  She 
further  alleges  that  she  has  not  in  her  possession,  and  did  not  have 
at  the  time  of  the  commencement  of  this  proceeding,  any  of  the  shares 
of  stock  mentioned  in  the  petition  as  belonging  to  the  petitioner. 
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[1-4]  When  the  decedent  purchased  for  the  account  of  the  peti- 
tioner the  stocks  mentioned  in  the  petition,  he  did  not  deliver  them  to 
the  petitioner,  but  held  them  as  security  for  the  payment  of  the  bal- 
ance of  the  purchase  price.  The  petitioner,  therefore,  cannot  identify 
the  particular  certificate  or  certificates  of  shares  of  stock  which  were 
received  by  the  decedent  when  he  made  the  purchase  for  the  account 
of  the  petitioner.  While  the  administratrix  in  her  answer  denies  that 
she  has  in  her  possession  the  stocks  mentioned  in  the  petition,  it  ap- 
peared upon  the  hearing  before  me  that  she  has  a  number  of  certifi- 
cates of  stock  in  the  companies  mentioned  in  the  petition,  but  that  these 
shares  of  stock  are  claimed  by  other  customers  of  the  decedent.  In 
the  absence  of  such  allegations  in  the  petiticm  as  would  enable  the 
court  to  identify  the  particular  certificates  of  stock  claimed  by  the  peti- 
tioner, it  cannot  direct  the  administratrix  to  deliver  any  of  the  cer- 
tificates in  her  possession. 

The  shares  of  stock  purchased  by  the  decedent  for  the  account  of  the 
petitioner  were  held  by  him  as  security'  for  the  payment  of  the  balance 
of  the  purchase  price,  and  the  title  to  such  shares  remained  in  the  dece- 
dent, the  relation  between  the  decedent  and  the  petitioner  being  that  of 
pledgee  and  pledgor.  Content  v.  Banner,  184  N.  Y.  121,  76  N.  E.  913, 6 
Ann.  Cas.  106.  At  the  time  of  decedent's  death  the  balance  of  the  pur- 
chase price  had  not  been  paid  by  the  petitioner;  therefore  the  title  to  the 
shares  of  stock  was  in  the  decedent  at  the  time  of  his  death.  If  the 
administratrix  fails  to  perform  the  contract  which  the  decedent  en- 
tered into  with  petitioner  for  the  purchase  and  delivery  of  the  shares 
of  stock  mentioned  in  the  petition,  the  petitioner  has  a  cause  of  action 
against  the  administratrix  or  a  claim  against  the  estate  which  may  be 
enforced  in  the  appropriate  tribunal,  or  which  may  be  determined  upon 
the  judicial  settlement  of  the  account  of  the  administratrix.  While  it 
is  true  that  stockbrokers  may  discharge  their  obligation  by  returning 
the  number  of  shares,  though  not  the  identical  certificates  pledged 
with  them  (Cariisle  v.  Norris,  215  N.  Y.  400,  109  N.  E.  564),  the  court 
cannot  direct  the  administratrix  to  purchase  and  deliver  to  the  petition- 
er the  securities  claimed  by  him,  as  such  direction  might,  in  effect,  give 
the  petitioner  a  preference  over  the  other  creditors  of  decedent's  estate. 

Application  denied. 


In  re  SUABEZ'S  ESTATE. 
(Surrogate's  Ck>urt,  New  York  County.     March  29,  1916.) 

1.  Trusts  ^=»316(1) — Compensation — Collection  of  Rents. 

Where  testator  expressly  provided  that  a  trust  should  terminate  upon 
the  deaUi  of  the  life  tenant,  the  trustees  had  no  authority  to  collect  rents 
after  his  death,  and  therefore  were  not  entitled  to  commissions  upon  any 
rents  collected  or  received  by  them  after  the  termination  of  the  trust. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  §$  445-454;  Dec. 
Dig.  <g=»316(l).] 

2.  Trusts  ^=»316(1) — Commissions — Power  or  Sale. 

Testamentary  trustees  were  not  entitled  to  commissions  upon  the  value 
of  the  realty  held  In  trust  during  the  life  of  testator's  wife,  notwlthstand- 
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lug  the  power  of  sale  glv^i  to  them,  where  sach  power  was  not  exercised, 
and  the  testator's  issue  became  entitled  to  possession  immediately  upon 
the  death  of  the  life  tenant. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent.  Dig.  il  445-454;    Dec. 
Dig.  «=5>316(1).] 

Proceeding  for  accounting  by  the  trustees  of  the  estate  of  Benigno 
S.  Suarez.    Corrected  decree  to  be  submitted. 
Weekes  Bros.,  for  trustees. 

FOWLER,  S.  [1,2]  Upon  this  accounting  the  trustees  ask  that 
they  be  allowed  commissions  upon  rents  collected  by  them  after  the 
death  of  the  life  tenant.  As  the  testator  expressly  provided  that  the 
trust  should  terminate  upon  the  death  of  the  life  tenant,  the  trustees 
had  no  authority  to  collect  rents  after  that  date,  and  therefore  they 
are  not  entitled  to  commissions  upon  any  rents  received  or  collected  by 
them  after  the  termination  of  the  trust.  Neither  are  they  entitled  to 
commissions  upon  the  value  of  the  real  estate  held  in  trust  during  the 
life  of  testator's  wife,  notwithstanding  the  power  of  sale  given  to 
them,  as  such  power  was  not  exercised,  and  the  testator's  issue  be- 
came entitled  to  possession  of  the  real  estate  immediately  upon  the 
death  of  the  life  tenant. 

Costs  taxed.    Submit  corrected  decree. 


In  re  BAND'S  ESTATES. 
(Surrogate's  Court,  New  York  County.    March  29,  1916.) 

Wuxs  ^s»634(7) — ^Estates  Created— Vested  Rjemaindeb. 

Where  testator's  wtil  provided  that  he  devised  the  residue  of  his  estate 
to  his  executors  as  trustees,  to  divide  In  24  equal  parts,  and  to  rec^ve 
the  rents  of  6  of  snch  parts,  and  pay  over  the  same  to  his  sister  for  life, 
directing  that,  at  her  death,  such  six  twenty-fourths  be  divided  in  equal 
shares,  one  to  become  the  property  of  the  testator's  brother's  chUdren,  the 
other  share  to  become  the  property  of  another  brother,  such  other  brother 
took  a  vested  remainder  in  three  twenty-fourths  of  testator's  residuary 
estate,  so  that,  though  he  predeceased  his  sister,  his  heirs  were  entitled  to 
his  share,  since  the  law  favors  the  vesting  of  estates,  not  favoring  a 
construction  that  wiU  result  in  Intestacy,  whUe  a  direction  for  division  of 
an  estate  after  termination  of  a  Uf e  estate  does  not  prevent  vesting,  but 
merely  shows  an  Intention  to  defer  the  enjoyment  of  the  estate  until  the 
happening  of  the  event  upon  which  the  life  estate  is  Umited. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i  1495;  Dec.  Dig. 
«=5>634(7).] 

In  the  matter  of  the  estate  of  Addison  C.  Rand.  Petition  of  the 
Farmers'  Loan  &  Trust  Company,  successor  trustee,  for  a  construction 
of  a  paragraph  of  testator's  will. 

MacFarkme  &  Monroe,  of  New  York  City,  for  Florence  Rand  Lang.* 
Geller  Rolston  &  Horan,  of  New  York  City,  for  Farmers'  Loan  & 
Trust  Co. 
Girard  B.  Van  Wart,  of  Brooklyn,  for  Harry  R.  Rand. 
Charles  M.  Bleecker,  of  New  York  City,  special  guardian. 
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FOWLER,  S.  The  Farmers'  Loan  &  Trust  Company,  as  suc- 
cessor trustee,  has  filed  its  account  and  asks  for  a  construction  of  the 
following  paragraph  of  testator's  will : 

"All  the  rest,  residue  and  remainder  of  my  estate  I  give,  devise  aud  be- 
queath to  my  executors  as  trustees  to  divide  in  twenty-four  equal  parts  and  to 
receive  the  rents.  Income  and  profits  of  six  of  said  equal  parts  and  to  pay 
over  the  same  to  my  sister  Nellie,  wife  of  Joel  Goldthwaite,  for  and  during  the 
period  of  her  natural  life.  At  her  death  I  direct  that  such  six  twenty-fourths 
be  divided  into  equal  shares  or  parts,  one  part  to  be  and  become  the  prop- 
erty of  the  children  of  my  brother  Albert  T.  Rand,  the  other  share  or  part 
to  be  and  to  become  the  property  of  my  brother  Jasper  E,  Rand." 

The  disputed  question  of  construction  relates  to  the  share  given  to 
Jasper  R.  Rand.  Nellie  Goldthwaite,  the  life  tenant,  died  in  October, 
1907.  Jasper  R.  Rand  died  in  July,  1900.  Some  of  the  heirs  at  law 
and  next  of  kin  of  the  testator  contend  that  one-half  of  the  remainder 
after  the  life  estate  of  Nellie  Goldthwaite,  which  is  given  by  the  testa- 
tor to  Jasper  R.  Rand,  was  contingent,  and  that  as  Jasper  R.  Rand 
died  prior  to  the  termination  of  the  life  estate,  and  there  is  no  provi- 
sion in  the  will  for  the  disposition  of  the  remainder  in  that  contingen- 
cy, it  passed  to  the  testator's  next  of  kin  under  the  intestate  laws. 

It  does  not  seem  to  me  that  this  contention  is  supported  either  by 
the  language  of  the  will,  or  the  authorities  construing  wills  which  con- 
tained practically  similar  clauses.  The  law  favors  the  vesting  of  es- 
tates; it  does  not  favor  a  construction  that  will  result  in  intestacy. 
Those  who  contend  for  a  construction  that  would  make  the  remainder 
to  Jasper  contingent  rely  upon  the  words  of  the  will  which  provide  for 
a  division  of  the  estate  after  the  termination  of  the  life  estate.  But 
it  has  been  held  that  such  a  direction  will  not  in  itself  prevent  the 
vesting  of  the  estate,  and  that  it  merely  shows  an  intent  to  defer  the 
enjoyment  of  the  estate  until  the  happening  of  the  event  upon  which 
the  life  estate  is  limited.  Ackerman  v.  Gorton,  67  N.  Y.  63;  Hersee 
V.  Simpson,  154  N.  Y.  496,  48  N.  E.  890;  Connelly  v.  O'Brien,  166  N. 
Y.  406,  60  N.  E.  20. 

I  therefore  hold  that  Jasper  R.  Rand  took  a  vested  remainder  in 
three  twenty-fourths  of  testator's  residuary  estate.  Costs  taxed. 
Complete  decree  by  inserting  appropriate  amounts. 


In  re  BELL'S  ESTATE. 
(Surrogate's  CJourt,  New  York  County.     March  29,  1916.) 

1.  Taxation  ^=5>895(5) — TRANsrEB  Taxes — ^Appraisement. 

Upon  a  hearing  before  a  transfer  tax  appraiser  to  ascertain  the  value  of 
a  decedent's  estate,  an  affidavit  submitted  by  the  state  comptroller,  show- 
ing the  value  of  mortgaged  premises,  while  an  element  to  be  taken  into 
consideration,  is  not  sufficient  in  itself  to  prove  the  value  of  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  ^=»S95(5).] 

2.  Taxation  «=»895(3)— Transfer  Taxes — Evidence. 

Upon  a  hearing  before  a  transfer  tax  appraiser  to  ascertain  the  value  of 
a  decedent's  estate,  a  witness  should  be  allowed  to  answer  any  question, 
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even  if  objected  to,  tending  to  elicit  information  that  may  assii^  the  ap- 
praiser in  determining  the  value  of  the  property,  as  the  materiality  of 
the  answer  may  be  considered  by  the  surrogate  upon  an  appeal. 

[Bd.  Note. — Vor  other  cases,  see  Taxation,  Cent.  Dig.  §  1717;  Dec  Dig. 
«s»895(3).] 

3.  Taxation  ^=»900(4) — Teansfeb  Taxes — ^Review  op  Assessment. 

Where  a  transfer  tax  appraiser  refuses  to  allow  material  questions  pro- 
pounded by  the  executor,  the  report  will  be  remanded  for  the  purpose  of 
taking  further  testimony. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dec  Dig.  <d=s>900(4).] 

4.  Taxation  «=s>895<7) — Tbansfeb  Tax— Valuation  of  Estatb— "Expenses 

OF  Aduinistbatiqn." 

Under  Code  Civ.  Proc.  §  2753,  providing  that  upon  an  accounting  of  an 
administrator  the  surrogate  shall  allow  him  reasonable  compensation  for 
legal  services,  in  addition  to  an  allowance  for  his  services  in  his  official 
capacity,  the  fact  that  one  of  the  executors  has  represented  the  estate  in 
his  professional  capacity  as  an  attorney  does  not  warrant  the  transfer 
tax  appraiser  in  refusing  to  allow  compensation  for  services  in  his  official 
capacity  as  expenses  of  administration. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  §  1719 ;  Dec.  Dig. 
«=»895(7). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Expenses.] 

5.  ExECUTOBS  AND  Administbatobs  ^=5>482 — ^Expenses  of  Aduinistbation — 

POWEB   of   SUBBOGATE. 

Glie  power  of  a  surrogate  to  grant  an  allowance  for  expenses  of  ad- 
ministration is  governed  by  the  law  in  force  when  the  application  for  an 
allowance  is  made. 

[Ed.  Note. — ^For  other  cases;  see  Executors  and  Administrators,  Cent 
Dig.  i  2066;  Dec.  Dig.  «9=>482.] 

6.  Taxation  ^=»895(7) — ^Tbansfeb  Tax— Expenses  of  Adhinistbation. 

The  expense  of  foreclosing  a  mortgage  is  an  expense  of  administration, 
and  should  be  deducted  from  the  assets  of  the  estate  in  determining  the 
transfer  tax. 

[Ed.  Note.— For  other  oases,  see  Taxation,  Cent  Dig.  i  1719;  Dec. 
.    Dig.  <©=s>896(7).l 

In  the  matter  of  the  estate  of  Julia  A.  Bell.  From  an  order  entered 
upon  the  report  of  a  transfer  tax  appraiser,  the  executors  appeal. 
Order  reversed,  and  report  remanded  for  correction  and  further  tes- 
timony. 

J.  C.  O'Conor,  of  New  York  City,  for  executors. 
Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  The  executors  contend  that  the  appraiser  erred  in 
placing  a  valuation  of  $16,500  on  a  certain  bond  and  mortgage  owned 
by  the  decedent  at  the  time  of  her  death.  The  testimony  taken  before 
the  appraiser  shows  that  the  executors  foreclosed  the  mortgage,  sold 
the  mortgaged  premises  at  public  auction  and  bid  it  in  for  the  benefit 
of  the  estate  at  the  sum  of  $5,000.  The  appraiser's  report,  however, 
contains  no  competent  evidence  of  the  value  of  the  mortgage  at  the 
date  of  decedent's  death. 
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[1]  The  state  comptroller  submitted  an  affidavit  showing  the  val- 
ue of  the  mortgaged  premises;  but,  while  this  is  an  element  to  be 
taken  into  consideration  in  ascertaining  the  value  of  the  mortgage,  it  is 
not  in  itself  sufficient  proof  of  the  value  of  the  mortgage.  That  value 
may  be  affected  by  the  financial  responsibility  of  the  mortgagor,  the 
length  of  time  the  mortgage  has  to  rim,  the  character  of  the  mortgaged 
premises,  and  their  location.  While  many  of  the  questions  propounded 
by  the  executors  were  incompetent,  some  of  those  which  the  appraiser 
disallowed  were  clearly  competent  and  should  have  been  allowed. 

[2]  Upon  a  hearing  held  before  a  transfer  tax  appraiser  for  the 
purpose  of  ascertaining  the  value  of  a  decedent's  estate,  he  should 
allow  any  question  which  tends  to  elicit  information  that  may  assist 
him  in  determining  the  value  of  the  property.  A  witness  should  be 
allowed  to  answer,  even  if  the  question  is  objected  to,  as  the  ma- 
teriality of  the  answer  may  be  considered  by  the^  surrogate  upon  an 
appeal  taken  from  the  order  entered  upon  the  appraiser's  report. 

[3]  As  the  appraiser  in  this  matter  refused  to  allow  material  ques- 
tions propounded  by  the  executors,  the  report  will  be  remitted  to  him 
for  the  purpose  of  taking  further  testimony  as  to  the  value  of  the 
bond  and  mortgage. 

[4]  The  appraiser  erred  in  refusing  to  allow  a  reasonable  sum  as 
expenses  of  administration.  The  fact  that  one  of  the  executors,  who 
is  an  attorney  and  counselor  at  law,  has  represented  the  estate  in  his 
professional  capacity  does  not  warrant  the  appraiser  in  refusing  to 
allow  expenses  of  administration,  as  the  surrogate  may  upon  an  ac- 
counting allow  such  an  executor  a  reasonable  sum  as  compensation 
for  professional  services  rendered  by  him.    See  section  2753,  C.  C.  P. 

[5]  The  power  of  the  surrogate  to  grant  such  an  allowance  is  gov- 
erned by  the  law  in  force  when  the  application  for  an  allowance  is 
made.  Taking  into  consideration  the  services  rendered  by  the  at- 
torney in  this  proceeding,  and  the  value  of  the  estate,  I  am  inclined 
to  think  that  $350  would  be  a  reasonable  deduction  for  such  services. 

[6]  The  expense  of  foreclosing  the  mortgage  is  also  an  expense  of 
administration  and  should  be  deducted  from  the  assets  of  the  estate. 

The  Qrder  fixing  tax  will  be  reversed  and  the  appraiser's  report  re- 
mitted to  him  for  correction  and  for  further  testimony  as  indicated. 
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DAVIS  r.  KELLY. 

(Supreme  Court,  Appellate  Division,  Urst  Department    April  7,  1916.) 

L  Libel  and  Si^ndeb  ^s»69(1) — ^Actions— ^fecial  Daicaobs — ^Nbcessity. 
In  an  action  for  libel,  where  special  damages  are  not  alleged,  no  dam- 
ages  are  recoverable,  unless  the  published  words  are  libelous  per  se. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {  213; 
Dec.  I>\g.  «=»89<1).] 

2.  Libel  and  Slander  ^=s»89(1) — ^Wobds  Libelous  Per  Se — Complaint. 

In  an  action  for  libel,  where  no  special  damages  are  claimed,  the  pub- 
lication of  words  libelous  per  se  must  be  alleged. 

[Ed.  Note. — ^For  other  cases»  see  Libel  and  Slander,  Cent  Dig.  |  213 ; 
Dec  Pig.  «ss>8&(l).] 

8.  Libel  and  Slandeb  ^s»123(2) — ^Actions — Tbial — Question  fob  Jubt — 
Meaning  of  Lanouaqe. 

In  an  action  for  libel,  whether  defendant  used  the  words  published,  and 
whether  they  would  be  understood  by  readers  of  average  intelligence  in 
the  libelous  sense  charged,  is  for  the  jury  to  determine. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  i  357 ; 
Dec.  Dig.  <S=»123(2).]  . 

4.  Libel  and  Slandeb  ^=s»7(13) — Wobds  Imputing  Cbime — Labcent. 

In  an  action  for  libel,  plaintiff  pleaded  the  publication  of  a  newspaper 
interview,  in  which  defendant  said  that  plaintiff  under  an  assumed  name 
liad  trailed  her  and  her  daughter  to  a  summer  resort,  and  "when  he  had 
left  a  diamond  pin  she  had  was  gone,"  alleging  by  way  of  innuendo  that 
the  words  used  meant  that  plaintiff  had  committed  larceny,  etc.  Held, 
that  the  article,  if  not  libelous  without  the  innuendo,  is  susceptible  of  the 
meaning  ascribed  in  the  innuendo,  and  hence  libelous  per  se. 

[Ed.  Note.— Fbr  other  cases,  see  libel  and  Slander,  Cent  Dig.  f|  41, 
45-62;   Dec  Dig.  «=»7(13).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Albert  J.  Davis  against  Helen  M.  Kelly.  From  an  inter- 
locutory judgment  sustaining  a  demurrer,  plaintiff  appeals.  Reversed,, 
with  leave  to  answer. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
PAGE,  and  DAVIS,  JJ. 

Otho  S.  Bowling,  of  New  York  City,  for  appellant. 

David  C.  Hirsch,  of  New  York  City  Qohn  F.  Mclntyre,  of  New 
York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  The  plaintiff  in  the  first  count  of  his  complaint 
alleges  a  cause  of  action  for  slander,  and  in  the  second  one  for  libel, 
for  publishmg  in  the  New  York  Tribune  the  utterances  complained 
of  as  slanderous,  but  with  appropriate  innuendoes  charging  that  the 
words  were  used  in  a  sense  specified,  which  would  make  them  libelous 
per  se.  In  Maerlender  v.  Porter,  114  App.  Div.  180,  99  N.  Y.  Supp. 
d33,  and  Hemmens  v.  Nelson,  138  N.  Y.  517,  34  N.  E.  342,  20  L.  R. 
A.  440,  upon  which  respondent  largely  relies,  there  was  no  innuendo 
in  the  complaints  ascribing  a  slanderous  meaning  to  the  words.  The 
article,  with  the  innuendoes  in  brackets,  is  as  follows: 

**This  summer  [meaning  and  intending  the  sunnier  of  1916]  he  [meaning  and 
intending  plaintiff]  pursued  us  [meaning  and  intending  defendant  and  one 
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Eugenia  Kelly,  her  daughter]  to  Mackinac  Island,  where  we  were  happy.  We 
had  forgotten  all  about  the  unpleasant  things  that  had  hapi)ened,  and  we 
were  Just  good  chums,  when  suddenly  I  noticed  a  change.  A  few  days  later 
I  learned  the  answer.  Davis  [meaning  and  intending  plaintiff],  under  the 
name  of  Powell,  was  on  the  island  [meaning  and  intending  said  Mackinac  Is- 
land] with  another  man  and  two  women.  He  had  trailed  Eugenia  out  there 
[meaning  and  intending  that  plaintiff,  covertly  and  furtively,  in  bad  conscience, 
and  with  evil  Intent,  had  followed  defendant's  said  daughter  to  said  Mackinac 
Island].  When  he  [meaning  and  Intending  plaintiff]  had  left,  a  diamond  pin 
she  [meaning  and  Intending  defendant's  said  daughter]  had  teas  gone  [mean- 
ing and  intending  thereby  that  the  disappearance  of  defendant's  daughter's  said 
pin  was  connected  with  and  resulted  from  plaintiff's  presence  on  said  island ; 
that  plaintiff  had  taken  said  pin ;  that  plaintiff  had  taken  said  pin  under  cir- 
cumstances Indicating,  on  his  part,  dishonesty  and  moral  turpitude;  that 
plaintiff  had  stolen  said  pin ;  and  that  plaintiff  had  committed  the  crime  of 
larceny]." 

[1-3]  Special  damages  are  not  alleged,  and  therefore  no  damages 
are  recoverable,  unless  the  article  is  libelous  per  se.  Willis  v.  Elipse 
Mfg.  Co.,  81  App.  Div.  591,  81  N.  Y.  Supp.  359.  In  such  case  the 
test  of  the  sufficiency  of  the  complaint  is  whether  the  article  is  libelous 
per  se  without  any  innuendo,  or  is  susceptible  of  a  meaning  ascribed 
by  innuendo  which  would  render  it  libelous  per  se,  and  in  the  latter 
case  it  would  be  for  the  jury  to  determine  whether  the  words  were 
used  and  would  be  understood  by  readers  of  average  intelligence  in 
the  libelous  sense.  Morrison  v.  Smith,  177  N.  Y.  366,  69  N.  E.  725 ; 
Demos  v.  N.  Y.  Evening  Journal,  210  N.  Y.  13,  103  N.  E.  771 ;  Tur- 
ton  V.  N.  Y.  Recorder  Co.,  144  N.  Y.  144,  38  N.  E.  1009;  Hemmens 
v.  Nelson,,  supra ;  Van  Heusen  v.  Argenteau,  194  N.  Y.  309,  87  N. 
E.  437. 

[4]  Applying  these  rules,  it  is  manifest  that  the  article,  if  not  libel- 
ous without  the  innuendo,  is  susceptible  of  the  meaning  ascribed  in 
the  innuendo,  for  it  may  have  been  understood  by  readers  of  ordinary 
intelligence  as  charging  that  plaintiff  stole  the  pin. 

It  follows  that  the  interlocutory  judgment  must  be  reversed,  with 
costs,  and  the  demurrer  overruled,  with  costs,  but  with  leave  to  de- 
fendant to  answer  on  payment  of  the  costs  of  the  appeal  and  of 
the  demurrer.    All  concur. 


ST.  LAWRENCE  COUNTY  v.  GOLDBERG  et  al. 

(Supreme  Court,  Special  Term,  St.  Lawrence  County.    April  7,  1916.) 

1.  Bah,  €=3>47 — Jubisdiction  to  Adhit  to  Bail — ^Justice  of  the  Peacb. 

A  Justice  of  the  peace,  with  jurisdiction  to  inquire  into  and  determine 
whether  there  was  cause  to  believe  that  accused  had  committed  a  criminal 
offense  within  the  county,  and  with  power  to  hold  the  accused  to  answer 
the  charge  if  he  found  an  offense  committed  and  reasonable  cause  to 
believe  the  accused  guilty  thereof,  was  necessarily  empowered  to  hold 
the  accused  to  bail,  even  though  his  determination  was  erroneous  and  the 
facts  found  by  him  constituted  no  offense. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent  Dig.  U  165-183,  257;  Dec. 
Dig.  <©=»47.] 
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2.  Bail  «=»84 — Collatebal  Attack. 

Such  determination  of  the  justice  could  not  be  questioned  In  an  action 
on  the  bail  undertaking  given  to  secure  the  release  of  the  accused. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent  Dig.  §§  379-381;  Dec. 
Dig.  (8=s>84.] 

3.  Bail  ^s»75 — Undebtakinq  of  Sureties — Liability. 

The  sureties  oa  a  bond  of  a  principal,  bound  to  appear,  not  only  to  an- 
swer a  particular  criminal  charge,  but  to  render  himself  amenable  to 
the  orders  and  process  of  the  court,  on  his  failure  to  appear,  were  liable 
on  their  undertaking,  as  until  he  appeared  and  was  discharged  or  served 
under  the  judgment  of  the  court  they  were  not  released. 

[Ed.  Note.— For  other  cases,  see  BaU,  Cent.  Dig.  §§  3(»-312,  315-321 ; 
Dec.  Dig.  <S=»75.] 

Action  by  St.  Lawrence  County  against  William  Goldberg  and  an- 
other.   Demurrer  to  complaint  overruled. 

Geo.  H.  Bowers,  of  Canton,  for  plaintiff. 
Louis  J.  Rezzemini,  of  Albany,  for  defendants. 

BORST,  J.  Defendants  demur  to  the  complaint  on  the  ground  that 
it  does  not  state  a  cause  of  action.  It  is  alleged  in  the  complaint: 
That  one  Giles  A.  Chase  was  a  justice  of  the  peace  of  the  town  of 
Massena,  St.  Lawrence  County.  "That  on  or  about  the  1st  day  of 
January,  1916,  an  information  was  laid  before  the  said  Giles  A.  Chase 
as  such  justice  of  the  peace  of  the  town  of  Massena,  charging  one 
Abe  Wilcovitz  with  a  violation  of  section  1370  of  the  Penal  Law  of 
the  state  of  New  York,  and  a  warrant  was  thereupon,  and  on  or  about 
said  1st  day  of  January,  1916,  issued  by  said  Chase  as  such  justice 
as  aforesaid,  for  the  arrest  of  said  Abe  Wilcovitz,  charging  him  with 
a  violation  of  section  1370  of  the  Penal  Law  of  the  state  of  New 
York,  the  offense  so  charged  being  one  that  the  said  Chase  as  such 
magistrate  had  jurisdiction  to  hear,  try,  and  determine."  That  Wil- 
covitz was  arrested  and  thereafter  arraigned  before  the  justice,  and 
to  procure  his  release  from  custody  on  the  charge  made  against  him 
the  defendants  "signed  and  executed  an  undertaking  whereby  they 
jointly  and  severally  undertook  that  the  said  Abe  Wilcovitz  should 
appear  and  answer  the  said  charge  of  violating  section  1370  of  tfie 
Penal  Law  of  the  state  of  New  York,  in  whatever  court  the  same 
might  be  prosecuted,  and  should  at  all  times  render  himself  amenable 
to  the  orders  and  process  of  the  court,  and  if  convicted  should  appear 
for  judgment  and  render  himself  in  execution  thereof,  and  that  if  he 
failed  to  perform  either  of  said  conditions,  that  they,  the  said  de- 
fendants, would  pay  the  sum  of  $200."  That  Wilcovitz  was  released 
from  custody  on  said  bail,  but  did  not  thereafter  appear  for  trial  as 
provided  in  the  undertaking,  and  the  same  was  forfeited. 

[1,2]  The  justice  had  jurisdiction  to  inquire  and  decide  whether 
there  was  cause  to  believe  that  the  accused  had  committed  a  criminal 
offense  within  the  county  of  St.  Lawrence.  Necessarily  the  power  so 
vested  in  the  justice  likewise  vested  in  him  the  power  to  hold  the 
accused  to  answer  the  charge,  if  he  found  an  offense  had  been  com- 
mitted and  there  was  reasonable  cause  to  believe  the  accused  guilty  of 
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such  offense.  The  power  of  the  justice  to  hold  the  accused  to  bail  in 
such  case  followed,  even  if  his  determination  was  erroneous*  and 
the  facts  found  by  him  constituted  no  offense.  The  determination  of 
the  justice  cannot  be  questioned  in  an  action  on  the  undertaking  giv- 
en to  secure  the  release  of  the  accused.  This  would  allow  the  de- 
cision of  a  court,  which  had  jurisdiction  to  inquire  and  determine,  to 
be  assailed  by  collateral  attack. 

[3]  Further,  the  principal  was  held  to  appear,  not  only  to  answer 
the  particular  charge  made,  but  also  any  other  charge  of  crime,  for 
the  terms  of  the  bond  as  stated  in  the  complaint  are  that  he  "should 
at  all  times  render  himself  amenable  to  the  orders  and  process  of  the 
court,"  and  until  he  appeared  and  was  discharged,  or  served  under 
the  judgment  of  the  court,  his  sureties  would  not  be  released.  The 
accused  failed  to  appear,  and  his  sureties  are  liable  on  their  under- 
taking that  he  would  appear.  The  following  authorities  support  the 
conclusion  reached:  People  v.  GilUnan,  125  N.  Y.  372,  26  N.  E.  469; 
People  V.  Russell,  35  Misc.  Rep.  767,  72  N.  Y.  Supp.  1 ;  Pemetti  v. 
People,  99  App.  Div.  393,  91  N.  Y.  Supp.  210;  Champlain  v.  People, 
2  N.  Y.  82;  Hardy  v.  U.  S.,  71  Fed.  158,  18  C.  C.  A.  22;  U.  S.  v. 
Graner  (C.  C.)  155  Fed.  679;   5  Cyc.  98. 

The  undertaking  having  been  taken  in  a  Court  of  Special  Ses- 
sions, the  action  is  properly  brought  in  the  name  of  the  county.  Sec- 
tion 739,  Code  of  Criminal  Procedure. 

The  demurrer  is  overruled,  with  costs  of  motion  to  the  plaintiff. 
A  draft  order  may  be  submitted  accordingly. 


AUSTIN  ▼.  BUFFALO  ELECTRIC  VEHICLE  CO. 
(Supreme  Court,  Appellate  Diylslon,  First  Department    April  7,  1916.) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Annie  M.  Austin  against  the  Buffalo  Electric  Vehicle 
Company.  From  a  judgment  for  the  plaintiff,  and  an  order  denying 
a  motion  for  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
PAGE,  and  DAVIS,  JJ. 

Harold  G.  Aron,  of  New  York  City,  for  appellant 
Adrian  R.  Moynahan,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  It  does  not  appear  from  the  evidence  that  the 
automobile  which  caused  the  injury  was  in  the  possession  or  under 
the  control  of  the  defendant.  It  also  would  appear  from  the  evi- 
dence on  this  trial  that  the  proximate  cause  of  the  injury  was  the 
negligent  act  of  a  third  person,  for  whose  act  the  defendant  was  not 
responsible. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event 
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SCOTT,  J.  (dissenting).  I  cannot  concur  in  the  reversal  of  this 
judgment.  In  my  opinion  it  was  culpably  negligent  for  the  person, 
whoever  it  may  have  been,  to  leave. the  car  open  and  accessible  to  any 
person  and  so  charged  with  electrical  power  that  the  mere  pressing 
of  a  button  or  shifting  of  a  lever  coul4  start  it  up. 

The  car  was  an  electric  automobile,  and  it  was  exhibited  at  an 
electrical  show  in  the  city  of  New  York.  Such  exhibitions  are  ar- 
ranged primarily  for  advertising  purposes  with  a  view  to  making 
sales.  As  a  rule  they  are  numerously  attended,  and  the  persons  who 
attend  them  are  usually  curious,  especially  as  to  the  mechanical  oper- 
ation of  the  exhibits.  Under  these  conditions,  if  the  car  was  left 
open,  the  very  thing  happened  which  was  to  have  been  expected: 
That  some  one  would  enter  the  car  and  push  buttons  and  shift  levers, 
just  to  see  what  would  happen.  What  did  happen  in  this  case  was 
precisely  what  might  have  been  and  should  have  been  anticipated, 
if  the  car  was  left  in  such  a  condition  that  it  could  be  started.  It  did 
start,  and  injured  plaintiff,  and,  in  my  opinion,  her  injuries  are  di- 
rectly traceable  to  the  negligence  I  have  referred  to.  It  surely  would 
have  been  easy  to  lock  the  car  so  that  no  stranger  could  enter  it, 
or  to  take  out  the  storage  batteries,  or  in  some  way  to  assure  that 
the  car  could  not  be  inadvertently  started. 

I  also  think  that  the  plaintiff  made  out  a  prima  facie  case  of  re- 
sponsibility against  defendant.  It  was  a  car  of  defendant's  make,  sent 
to  the  show  for  exhibition  and  presumably  for  sale.  It  had  been 
brought  to  the  show  and  left  there  by  one  of  defendant's  employes, 
and  over  the  space  where  the  car  stood  was  a  large  electrical  sign 
bearing  defendant's  name.  Indeed,  it  is  to  be  presumed  that  the 
negligence  in  leaving  the  car  in  such  a  condition  that  it  could  be  in- 
advertently started  was  that  of  defendant's  employe  who  brought  the 
car  to  the  show  and  left  it  there.  All  these  circumstances  made  out, 
on  well-established  principles  a  prima  facie  case  of  liability  against 
defendant.  Curley  v.  Electric  Vehicle  Co.,  68  App.  Div.  18,  74  N. 
Y.  Supp.  35;  Seaman  v.  Koehler,  122  N.  Y.  646,  25  N.  E.  353. 

If,  in  fact,  the  defendant  was  not  responsible,  but  some  one  else 
was,  that  fact  was  known  to  defendant,  and  it  should  have  so  shown. 
The  defendant  knowing  the  truth  and  omitting  to  speak,  every  in- 
ference warranted  by  the  evidence  should  be  indulged  against  it. 
Wylde  V.  Northern  R.  R.  Co.  of  N.  J.,  53  N.  Y.  156;  Seaman  v. 
Koehler,  supra.  The  case  discloses  no  errors  prejudicial  to  defend- 
ant which  warrant  reversal,  and  the  damages  are  not  excessive.  Even 
if  the  person  who  started  the  car  was  negligent  in  doing  so,  which 
under  the  circumstances  is  by  no  means  clear,  still  his  negligence  will 
not  exonerate  the  defendant.  Even  under  these  circumstances  it 
would  be  a  case  of  concurrent  neglig^ence,  and  it  is  no  justification  or 
defense  for  this  defendant  that  another  party,  a  stranger,  was  also  in 
the  wrong.  Sheridan  v.  Brooklyn  &  Newtown  R.  R.  Co.,  36  N.  Y. 
3SM1,  93  Am.   Dec.  490. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 


Digitized  by 


Google 


150  158  NEW  YORK  ST7PPLBMENT  (Sup.  Ct 


WILES  V.  COHEN. 

(Supreme  Court,  Special  Term,  Erie  County.    April  6,  1916.) 

Frauds,   Statutb  of  «=»123(2) — Opebation — ^Tenancy  Undeb  Void  Aobee* 

MENT. 

Where  a  tenant  took  possession  of  the  premises  under  an  agreement  that 
he  was  to  have  a  lease  for  one  year,  with  the  option  of  renewal  for  two 
years  more,  but  the  written  lease  was  never  executed,  it  was  the  inten- 
tion of  the  parties  that  the  tenancy  should  be  a  yearly  one,  and  the  tenant 
cannot  terminate  it  before  the  end  of  the  year,  though  the  agreement 
could  not  operate  as  an  oral  lease,  under  Real  Property  Law  (ConsoL 
Laws,  c.  50)  §  242,  because  it  contemplated  an  extension  beyond  the  terna 
of  one  year. 

[Ed.  Note.—For  other  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  |  273 ; 
Dec.  Dig.  <g=>123(2).] 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Walter  S.  Wiles  against  Samuel  Cohen.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Frederick  C.  Howard,  of  Buffalo  (Marc  W.  Comstock,  of  Buffalo, 
of  counsel),  for  appellant. 

Reuben  A.  Schmidt,  of  Buffalo,  for  respondent. 

BISSELL,  J.  The  facts,  in  so  far  as  they  are  pertinent  to  this  de- 
cision, are,  briefly  stated,  as  follows:  The  defendant  agreed  to  lease 
certain  premises  from  the  plaintiff  for  a  period  of  pne  year,  with  the 
privilege  of  renewal  for  two  more.  The  defendant  thereafter  moved 
into  the  premises  and  opened  a  grocery  store.  At  some  time  during 
the  period  of  his  occupancy,  the  plaintiff  drew  up  and  executed  a 
lease  embodying  the  terms  of  the  agreement,  and  presented  it  to  the 
defendant  for  his  signature.  The  defendant  appears  never  to  have 
signed  or  returned  the  lease,  and  the  plaintiff  testifies  that  the  matter 
passed  out  of  his  mind  with  the  lease  still  in  defendant's  possession. 

The  business  of  the  defendant  proved  unprofitable,  and  after  an  oc- 
cupancy of  several  months  he  gave  a  month's  notice  to  the  plaintiflF 
and  vacated  the  premises.  The  key  was  deUvered  to  the  plaintiff, 
who  accepted  it,  notifying  the  defendant,  however,  as  he  says,  that  he 
would  hold  him  for  the  rent  of  the  building  until  a  new  tenant  was 
found.  The  building  remained  untenanted  for  one  month,  and  this 
action  was  brought  to  recover  rent  for  that  period. 

It  is  sufficiently  clear  that  no  valid  written  lease  ever  came  into 
existence  between  the  parties.  The  defendant  claims  with  some  force 
that  the  agreement  could  not  operate  as  an  oral  lease  for  one  year 
between  the  parties,  since  that  agreement  contemplated  a  possible  ex- 
tension of  the  tenancy  to  a  period  of  three  years.  Such  an  agree- 
ment, it  is  argued,  is  rendered  void  by  section  242  of  the  Real  Prop- 
erty Law  as  an  attempt  to  create,  in  the  absence  of  a  written  instru- 
ment, an  estate  or  interest  in  land  for  a  greater  period  than  one  year. 

Assuming  that  this  is  correct,  nevertheless  a  tenancy  of  some  sort 
arose  between  the  parties  when  the  defendant  took  possession  of  the 
premises.  I  know  of  no  more  reasonable  method  of  determining  the 
character  of  that  tenancy  than  through  the  intention  of  the  parties, 
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which  may  be  gathered  from  the  original  and  undisputed  agreement 
between  them.  It  is  not  denied  that  the  defendant  insisted  upon  tak- 
ing the  premises  for  a  period  of  a  year,  with  the  privilege  of  a  two 
years'  renewal,  and  that  these  terms  were  embodied  in  the  written 
lease  later  delivered  to  him.  In  Laughran  v.  Smith,  75  N.  Y.  205, 
209,  a  case  very  similar  to  the  one  at  bar,  Judge  Andrews  says : 

"Although  a  parol  lease  for  more  than  a  year  Is  void,  yet  it  has  long  been 
settled  that,  when  the  tenant  enters  and  occaipiea,  the  agreement  regulates  the 
terms  on  which  the  tenancy  subsists  in  all  respects,  except  as  to  the  duration 
of  the  term.  That  a  yearly  tenancy  was  contemplated  by  the  parties  in  the 
case  is  the  only  inference  justified  by  the  facts.  The  parties  had  in  view,  as 
appears  from  the  void  agreement,  a  tenancy  for  years.  •  •  •  The  fact  that 
they  paid  It  [the  rent!  monthly  cannot,  In  view  of  the  other  controUing  cir- 
cumstances, be  regarded  as  establishing  the  holding  as  from  month  to  month. 
This  may  have  been  done  for  convenience,  or  other  reason  consistent  with  a 
yearly  holding,  which  was  the  nature  of  the  tenancy,  as  the  other  circum- 
stances establish." 

Taking  the  intention  of  the  parties  as  a  criterion,  I  think  it  cannot 
be  said  that  the  tenancy  of  the  defendant  was  other  than  a  yearly 
tenancy.  This  being  so,  it  follows  that  the  defendant  was  unjustified 
in  terminating  his  lease  before  the  expiration  of  a  year. 

The  defendant  cites  Hess  v.  Martin,  36  Misc.  Rep.  541,  73  N.  Y. 
Supp-  946,  in  support  of  the  proposition  that  merely  a  tenancy  at  will 
arises  when  premises  are  occupied  under  an  invalid  lease.  The  au- 
thority relied  upon  by  that  case  appears  never  to  have  been  followed 
elsewhere  in  this  state,  and  is  not,  I  believe,  consistent  with  the  case 
of  Laughran  v.  Smith,  above  quoted. 

It  follows  that  the  judgment  of  the  City  Court  should  be  in  all  re- 
spects affirmed,  with  costs  to  the  plaintiff,  and  against  the  defendant. 


HOLLAND  et  al.  r.  WESTERN  UNION  TELEGRAPH  CO.  et  aL 

(Supreme  Court,  Special  Term,  Brie  County.     April  3,  1916.) 

Depositions  ^=>7— Right  to  TAKB^— Commissions  to  Take  Testimont— Re- 
fusal. 

In  an  action  begun  by  the  issuing  of  an  injunction  order,  where  the 
order,  denying  a  motion  to  vacate  the  Injunction  was  affirmed  by  the 
Appellate  Division,  and  defendants  thereafter  filed  an  amended  answer,  a 
motion  for  an  open  commission  to  talce  testimony  of  witnesses  in  a  foreign 
state  to  support  the  defense  will  be  denied;  plaintiffs  having  appealed 
from  the  order  granting  defendants'  motion  to  amend  their  answer  and 
the  taking  of  depositions  to  establish  the  defense. 

[Ed.  Note.— For  other  cases,  see  Depositions,  Cent.  Dig.  §f  13-22 ;  Dec. 
Dig.  <g=»7.] 

Action  by  James  Holland  and  another  against  the  Western  Union 
Telegraph  Company  and  another.  On  motion  by  defendants  for  an 
open  commission  to  take  testimony  of  witnesses  in  Pittsburgh,  Pa. 
Motion  denied. 

Hoyt  &  Spratt,  of  Buffalo,  for  the  motion. 
Simon  Fleischmann,  of  Buffalo,  opposed. 
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BISSELL,  J.  It  appears  from  the  papers  read  on  this  motion 
that  the  action  was  conunenced  by  the  issuing  of  an  injunction  order 
and  the  service  of  a  summons  and  complaint  upon  the  defendants 
on  the  23d  day  of  November,  1914,  and  that  issue  was  joined  by  the 
service  of  the  defendants'  answer  on  the  16th  day  of  December,  1914; 
that  a  motion  was  thereafter  made  and  denied  to  vacate  the  pre- 
liminary injunction,  and  that  the  order  denying  such  motion  was  unani- 
mously affirmed  by  the  Appellate  Division  of  this  court  on  the  17th 
day  of  November,  1915 ;  that  a  motion  by  the  plaintiffs  for  judgment 
upon  the  pleadings  has  been  pending  undetermined  before  one  of  the 
justices  of  this  court  since  January  21,  1915;  that  defendants  there- 
after, and  on  March  10,  1916,  obtained  an  order  permitting  them  to 
amend  their  answer  herein,  and  that  such  answer  charges  the  plain- 
tiffs with  unlawful  conduct  in  conducting  a  bucket  shop,  and  that  the 
orders  for  the  transactions  carried  on  by  the  plaintiffs  were  executed 
upon  the  Consolidated  Stock  &  Produce  Exchange  of  Pittsburgh ;  that 
the  plaintiffs  have  appealed  from  the  order  granting  defendants'  motion 
to  amend  their  answer  and  the  taking  of  depositions  for  the  purpose  of 
establishing  the  affirmative  defense  that  the  plaintiffs  conducted  a 
bucket  shop  by  the  execution  of  orders  on  the  Consolidated  Stock  & 
Produce  Exchange,  of  Pittsburgh,  will  be  unnecessary  in  the  event 
that  the  appeal  from  the  order  granting  defendants'  motion  to  amend 
their  answer  shall  prevail. 

In  view  of  the  delays  in  this  action  and  the  claim  presented  and 
adjudicated  upon  the  issues  originally  joined  in  this  action,  and  in  fur- 
ther consideration  of  the  fact  that  it  appears  from  the  papers  read  in 
opposition  to  this  motion  that  the  plaintiffs  have  recently  made  an  as- 
signment for  the  benefit  of  their  creditors,  and  the  taking  of  deposi- 
tions pursuant  to  an  open  conunission  of  the  witnesses  named  in  the 
moving  papers  will  involve  a  large  expense,  all  of  which  will  be 
unnecessary  in  the  event  that  the  appeal  from  the  order  granting  the 
defendants'  application  to  serve  an  amended  answer  prevails  in  the 
appellate  court,  I  am  of  the  opinion  that  this  motion  for  an  open  com- 
mission at  this  tinie  should  be  denied;  and  an  order  may  therefore 
be  entered,  denying  the  motion  for  an  open  commission,  with  leave  to 
the  defendants  to  renew  the  same  upon  the  determination  of  the 
appeal  by  the  plaintiffs  to  the  Appellate  Division  from  the  order 
granting  defendants'  motion  to  amend  their  answer. 


ANDERSON  v.  A.  B.  NORTON,  Inc. 
(Supreme  Court,  AppeUate  Term,  First  Department     April  3,  1916.) 

1.  Dismissal  and  Nonsuit  ^=5>39— Motion — Obdeb. 

A  motion  to  discontinue  is  properly  for  leave  to  discontinue,  and  the 
proper  order  thereon  is  one-  allowing  a  discontinuance  on  payment  of 
costs,  if  imposed;  and  hence  a  Judgment  that  the  action  be  discon- 
tinued, with  costs,  was  without  warrant  in  law. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  $  66 ; 
Dec.  Dig.  <©=>39.1 
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2.  Dismissal  and  Nowsurp  «=»60(1)— Gbounds— Want  op  Pbosecdtion. 

Wbere  plaintiff,  after  his  motion  to  discontinue  and  an  order  thereon, 
falls  to  take  proper  steps  or  proceed  in  the  action,  the  defendant's  remedy 
is  by  motion  to  dismiss  the  complaint  for  want  of  prosecution. 

[fid.  Note. — For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  || 
145,  146,  150.  151 ;  Dec.  Dig.  «=»6a(l).] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  David  Anderson  against  A.  E.  Norton,  Incorporated. 
From  an  order  denying  plaintiff's  motion  to  corriect  the  clerk's  min- 
utes on  the  trial,  and  to  vacate  a  judgment  that  the  action  be  dis- 
continued, plaintiff  appeals,  and  from  the  judgment  he  also  appeals. 
Order  reversed,  judgment  vacated,  and  appeal  from  judgment  dis- 
missed. 

Argued  March  term,  1916,  before  LEHMAN,  WHITAKER,  and 
PENDLETON,  JJ. 

Francis  X.  McCoUum,  of  New  York  City  (Francis  X.  McCoUum 
and  William  P.  McCool,  both  of  New  York  City,  of  counsel),  for 
appellant. 

Amos  H.  Stephens,  of  New  York  City  (Robert  B.  Cumming,  of 
New  York  City,  of  counsel),  for  respondent. 

PENDLETON,  J.  This  is  an  appeal  by  the  plaintiff  from  an  or- 
der denying  plaintiff's  motion  to  correct  the  clerk's  minutes  on  the 
trial  by  substituting  for  the  words  "Discontinued,  with  costs,"  the 
words  "Juror  withdrawn;  mistrial,"  and  to  vacate  the  judgment, 
which  adjudged  that  the  action  be  and  is  discontinued,  with  costs 
taxed  at  $68.12,  and  also  an  appeal  from  the  judgment. 

The  action  is  brought  under  the  Employers'  Liability  Act  (Consol. 
Laws,  c.  31,  §§  200-204)  for  damages  for  personal  injuries.  There 
is  a  controversy  as  to  what  took  place  at  the  trial — plaintiff  claiming 
his  motion  to  withdraw  a  juror  was  granted ;  defendant,  that  the  mo- 
tion was  for  leave  to  discontinue,  and  was  granted,  with  costs.  No 
formal  order  on  the  motion,  whatever  it  was,  was  entered;  but  on 
the  clerk's  minutes,  containing  the  entry  "Discontinued,  with  costs," 
after  costs  had  been  taxed  over  plaintiff's  objection,  judgment  was 
entered  whereby  it  was  adjudged  that  the  action  be  and  hereby  is 
discontinued,  with  costs,  and  that  the  defendant  recover  of  the  plain- 
tiff the  sum  of  $68.12  costs,  as  taxed,  and  have  execution  therefor. 
The  motion  was  then  made  by  the  plaintiff,  upon  which  the  order  ap- 
pealed from  was  made. 

[1,2]  Among  the  moving  papers  is  a  transcript  of  the  stenogra- 
pher's minutes  taken  at  the  time,  which  indicate  that  plaintiff's  ver- 
sion of  what  took  place  is  correct,  and  contains  no  mention  of  a  dis- 
continuance. The  motion  was  referred  by  the  justice  at  Special  Term 
to  the  justice  before  whom  the  trial  was  had.  He  denied  the  motion, 
filing  a  memorandum  in  which  he  states  that  he  remembers  the  facts, 
and  that  plaintiff  moved  for  a  withdrawal  of  a  juror,  and,  without 
waiting  for  a  decision,  moved  to  discontinue,  which  was  granted,  with 
costs.     This  is  not  in  accord  with  the  stenographer's  notes  or  the 
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affidavits  submitted  by  either  party,  and  is  apparently  based  solely  on 
the  personal  recollection  of  the  learned  justice  some  two  months  after 
the  event. 

Assuming,  however,  that  his  recollection  is  controlling,  the  motion 
to  vacate  the  judgment  should  have  been  granted  as  without  war- 
rant to  law.  Hyde  v.  Anderson,  112  App.  Div.  76,  98  N.  Y.  Supp. 
62.  Motion  to  discontinue  is  properly  for  leave  to  discontinue,  and 
the  proper  order  thereon  is  one  allowing  a  discontinuance  on  payment 
of  costs,  if  such  terms  are  imposed.  If  plaintiff  fails  thereafter  to  take 
the  proper  steps  or  proceed  in  the  action,  defendant's  remedy  is  by 
motion  to  dismiss  the  complaint  for  want  of  prosecution.  There  is 
no  authority  for  entering  a  judgment  such  as  here.  It  should  have 
been  set  aside  on  the  motion. 

Order  reversed,  with  $10  costs  and  disbursements,  and  judgment 
vacated,  with  $10  costs.  Appeal  from  judgment  dismissed,  without 
costs.    All  concur. 


SHAPIRO  V.  SHAPIRO  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    March  80,  1916.) 

1.  Landlord  and  Tenant  ^=»61— Estoppel  to  Dent  Landlord's  Title— Sub- 

SEQtncNT  Conveyance. 

A  tenant  is  not  estopped  to  show  that  the  landlord  conveyed  his  interest 
In  the  land  after  the  creation  of  the  tenancy  and  before  the  commence- 
ment of  the  action  against  the  tenant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §§  151, 
152,  187-196;   Dec.  Dig.  «=5>61.1 

2.  Appeal  and  Error  <@=»204(1)— Objection  to  Evidence  Not  Made  in  Court 

Below. 

An  objection  to  the  admission  of  evidence,  not  raised  in  the  trial  court, 
will  not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  1258; 
Dec.  Dig.  <Ss=>204(l) ;    Trial,  Cent  Dig.  §  172.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Hyman  Shapiro  against  Morris  Shapiro  and  Charles 
Rader.  From  a  judgment  for  plaintiff,  defendant  Rader  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Reuben  Dorfman,  of  New  York  City,  for  appellant. 
Louis  Rosenberg,  of  New  York  City,  for  respondent. 

WEEKS,  J.  This  action  was  brought  by  plaintiff  against  the  de- 
fendants as  copartners  for  rent  claimed  to  have  become  due  on  Au- 
gust 15,  1915,  under  a  written  lease  dated  January  6,  1914.  The 
amount  claimed  was  $200,  less  $53  paid  on  account.  The  defendant 
Shapiro  was  not  served  with  process  and  did  not  appear. 

The  defendant  Rader  by  his  answer  set  up  as  separate  defenses 
that  the  plaintiff  was  not  the  real  party  in  interest,  and  that  defend- 
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ant  on  September  8,  1915,  had  surrendered  the  premises  to  his^  land- 
lord, who  had  then  accepted  such  surrender  and  taken  possession  of 
the  premises  under  an  agreement  that  the  money  then  on  deposit 
with  the  landlord  should  be  used  and  applied  towards  the  payment  of 
the  rent  then  due. 

Upon  the  trial  defendant  sought  to  prove  that  plaintiff  had  trans- 
ferred the  property  in  question  prior  to  the  date  when  the  rent  became 
due,  and  offered  in  evidence  a  certified  copy  of  a  deed,  dated  February 
1,  1915,  from  the  plaintiff  to  Yetta  Shapiro  and  Morris  Shapiro,  con- 
veying the  premises,  which  deed  contained  no  reservation  of  the 
rent  reserved  under  the  lease  in  question. 

[1]  This  evidence  was  excluded  by  the  court,  over  objection  and 
exception,  upon  the  ground  that  a  tenant  could  not  dispute  his  land- 
lord's title.  This  ruling  was  clearly  erroneous.  It  is  too  well  estab- 
lished to  require  the  citation  of  authorities  that  a  tenant  is  not  estopped 
to  show  that  the  landlord  conveyed  his  interest  in  the  land,  after  the 
creation  of  the  tenancy  and  before  the  commencement  of  the  action 
against  the  tenant. 

[2]  It  is  now  sought,  however,  to  sustain  the  judgment  upon  the 
ground  that  the  evidence  offered  was  not  admissible  because  of  the 
insufficiency  of  defendant's  answer.  This  objection,  even  if  available 
to  respondent,  is  now  too  late.  It  should  have  been  taken  upon  the 
trial,  when  under  the  liberal  rules  applicable  to  proceedings  in  the 
Municipal  Court,  an  amendment  could  have  been  allowed,  if  necessary. 
The  evidence  was  excluded  solely  upon  the  ground  above  stated,  and 
the  respondent  cannot  now  be  heard  to  urge  a  new  ground  to  sustain 
the  ruling. 

Judgment  appealed  from  should  be  reversed,  and  a  new  trial  or- 
dered, with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 


VARLEY  V.  WAYNE  OIL  TANK  &  PUMP  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    April  3,  1916.) 

1.  Discovery  C=»74— Inspection  of  Books  and  Papers— Order. 

Under  Code  Civ.  Proc.  f  872,  subd.  7,  as  amended  by  Laws  1911,  c.  781, 
providing  tbat,  where  the  party  sought  to  be  examined  is  a  corporation, 
the  affidavit  shall  state  the  names  of  Its  oftlcers  or  managing  agent  whose 
testimony  is  necessary,  or  the  books  and  papers  as  to  the  contents  of 
which  an  inspection  is  desired,  and  that  the  order  shall  direct  the  exam- 
ination of  such  persons  and  the  production  of  such  books  and  papers,  and 
that  on  such  examination  the  books  and  papers  may  be  put  in  evidence. 
In  addition  to  their  use  by  the  witness  to  refresh  his  memory,  such  books 
and  papers,  on  examination  of  an  adverse  party  before  trial,  may  ordinari- 
ly be  used  only  to  refresh  his  recollection;  and  such  rule  applies  to  an 
examination  of  a  corporation,  except  In  so  far  as  the  Len^'lslature  has  pro- 
vided a  different  rule  for  their  examination,  but  where  the  order  does 
not  direct  the  production  of  any  books,  etc.,  they  cannot  be  produced  for 
examination  and  for  admission  In  evidence. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  f  89;  Dec.  Dig. 
«=>74.] 
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2,  Disco VEBT  «=»49—Corpobation— •'Managing  Aornt.** 

Under  such  provision,  one  only  In  charge  of  the  sales  office  of  a  corpora- 
tion, and  having  no  discretion  or  authority  to  accept  orders,  and  whose 
office  was  under  the  supervision  of  the  corporation's  main  or  principal  of- 
fice in  the  state,  was  not  a  ''managing  agent,"  who  might  be  examined 
before  trial. 

[Bd.  Note.— For  other  cases,  see  Discovery,  Cent.  Dig,  f  63;   Dec  Dig. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Managing  Agent.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  William  M.  Varley  against  the  Wayne  Oil  Tank  &  Pump 
Company.  From  an  order  denying  a  motion  to  vacate  an  order  ob- 
tained by  plaintiff  ex  parte  for  examination  of  defendant  before  trial, 
defendant  appeals.     Reversed,  and  motion  to  vacate  order  granted. 

Argued  March  term,  1916,  before  LEHMAN,  WHITAKER,  and 
PENDLETON,  JJ. 

William  J.  Dodge,  of  New  York  City,  for  appellant. 
Paul  A.  Zizelman,  of  New  York  City  (Chester  Mayer,  of  New  York 
City,  of  counsel),  for  respondent. 

LEHMAN,  J.  [1]  The  plaintiff  has  obtained  an  order  for  the  ex- 
amination of  the  defendant  through  a  person  who  is  alleged  to  be  its 
manager.  The  moving  affidavit  shows  affirmatively  that  the  alleged 
manager  has  no  personal  knowledge  in  regard  to  the  matters  upon 
which  he  is  to  be  examined,  and  flie  purpose  of  the  examination  is 
concededly  only  to  obtain  the  production  of  the  records  of  the  defend- 
ant company,  so  that  they  may  be  offered  in  evidence  under  subdivi- 
sion 7,  section  872,  of  the  Code.  I  think  that  it  is  well  established 
that  on  an  examination  of  an  adverse  party  before  trial  the  books  of 
the  party  may  ordinarily  be  used  only  to  refresh  the  witness*  recollec- 
tion. Matter  of  Sands,  98  App.  Div.  148,  90  N.  Y.  Supp.  749.  This 
rule  applies  to  an  examination  of  a  corporation,  as  well  as  the  exam- 
ination of  an  individual,  except  in  so  far  as  the  Legislature  has  seen 
fit  to  provide  a  different  rule  for  the  examination  of  corporations. 

In  the  amendment  to  subdivision  7  of  section  872  of  the  Code  by- 
chapter  781,  Laws  of  1911,  the  Legislature  has  provided  that  the  order 
of  examination  of  a  corporation  shall  direct  the  production  of  books  and 
papers  as  to  which  an  inspection  is  desired,  and  "on  such  examination 
the  books  or  papers  or  any  part  thereof  may  be  offered  and  received 
in  evidence  in  addition  to  the  use  thereof  by  the  witness  to  refresh 
his  memory."  In  the  present  case,  however,  the  order  does  not  direct 
the  production  of  any  books,  and  the  plaintiff  seeks  to  obtain  their 
production  by  a  subpoena  duces  tecum.  Consequently  the  statute  re- 
lied upon  by  the  plaintiff  has  no  application.  There  can  be  no  qtiestion 
that  the  Legislature  intended  and  provided  that  the  books  of  a  corpo- 
ration must  be  produced  for  examination,  and  for  inspection,  and  for 
admission  in  evidence  only  in  those  cases  where  the  judge  has  so 
ordered. 
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[2]  Moreover,  the  affidavit  of  the  person  designated  as  manager 
states  that  he  is  only  in  charge  of  the  sales  office  in  New  York,  but 
has  no  discretion  or  authority  to  accept  orders,  that  the  main  office  of 
the  corporation  is  in  Albany,  and  that  all  the  sales  offices  in  the  state 
of  New  York  are  under  the  supervision  of  the  Albany  office.  If  it  be 
true  that  the  sales  office  in  New  York  is  not  the  principal  place  of 
business  of  the  corporation  in  the  state  of  New  York,  and  that  the 
manager  of  the  office  in  New  York  has  no  general  authority  or  discre- 
tion, and  even  within  his  limited  powers  is  under  the  supervision  of 
the  main  office,  then  he  is  not  a  "managing  agent"  within  the  meaning 
of  the  statute.  See  Beck  v.  North  Padcing  &  Provision  Co.,  159  App. 
Div.  418,  144  N.  Y.  Supp.  602. 

Order  is  therefore  leversed,  with  $10  costs  and  disbursements,  and 
motion  to  vacate  the  order  of  examination  is  granted,  with  $10  costs. 

WHITAKER,  J.,  concurs.  PENDLETON,  J.,  concurs  in  the 
residt 


CIFUNB  y.  nSS,  DOERR  ft  GARROLL  HORSB  OO. 

(Snpreme  Court,  Appellate  Term,  First  Department.    March  30,  1916.) 

Saiu  C  ■  I  111 (8)--Bbbach  of  Warhantt— Sitffioubnct  of  Evidence. 

Evidence  In  an  action  for  the  breach  o£  a  warranty  that  the  horse  sold 
by  defendant  "^o  plaintiff  was  kind,  held  not  to  show  the  vicious  character 
of  the  horse  sold. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |§  1279,  1280;  Dec. 
Dig.  <9=»441(3).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Joe  Cifune  against  the  Fiss,  Doerr  &  Carroll  Horse  Com- 
pany. From  a  judgment  granted  in  favor  of  the  plaintiff,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

J.  Campbell  Thompson,  of  New  York  City  (M.  O.  Garner,  of  New 
York  City,  of  counsel),  for  appellant. 
Herman  A.  Schoenfield,  of  New  York  City,  for  respondent. 

DELEHANTY,  J.  I  do  not  think  the  record  shows  any  breach  of 
the  conceded  warranty  in  this  case.  The  sole  question  litigated  upon 
the  trial  was  whether  a  "kind"  horse,  as  warranted,  was  sold  by  de- 
fendant to  plaintiff.  The  only  proof  in  that  respect  is  to  the  effect  that 
on  the  day  of  the  purchase  in  question,  and  shortly  thereafter,  plain- 
tiff hitched  the  horse  to  a  wagon,  and  when  he  had  proceeded  as  far 
as  Varick  and  Canal  streets  "the  horse  started  to  go;  he  started  to 
get  wild,  and  he  [plaintiff]  could  not  control  him;  that  he  [plaintiff] 
had  been  driving  horses  for  14  years;  that  as  he  got  to  Hudson  and 
Canal  a  big  truck  was  coming  along,  and  he  could  not  stop  the  horse, 
and  the  horse  ran  into  the  truck." 
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While  not  denying  the  inference  to  be  drawn  from  this  testimony, 
1  think,  standing  alone,  it  goes  far  from  proving  a  vicious  character 
in  the  horse.  It  must  be  conceded  that  there  are  intervening  causes 
which  might  turn  an  otherwise  gentle  horse  into  a  runaway.  I  think 
it  was  the  duty  of  the  plaintiff  to  show  that  without  any  apparent 
cause  or  reason  the  horse  ran  away  under  the  circumstances  testified 
to.  This  he  failed  to  do,  and  in  view  of  the  uncontradicted  testimony 
that  the  horse  was  an  old  one,  anywhere  from  12  to  16  years  of  age, 
and  had  never  shown  any  vicious  habits  during  that  time,  I  am  of 
the  opinion  that  something  other  than  viciousness  was  the  cause  of 
his  escapade  on  the  occasion  in  question. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event.    All  concur. 


WAHLB-PHILLIPS  CO.  v.  FITZGERALD  et  al. 
(Supreme  Court,  AppeUate  Division,  First  Department.    March  24,  1916.) 

1.  Courts  ^=s>237(2)— Certification  of  Questions  for  ApPEAii—NECEssiTY. 

On  appeal  from  a  judgment  of  the  Special  Term  of  the  Supreme  Court 
adjudging  tliat  no  lien  had  been  acquired,  the  Appellate  Division  unani- 
mously affirmed  the  judgment  Code  Civ.  Proe.  §  190,  subd.  1,  de<4ai*e8 
that  appeals  may  be  taken  as  of  right  to  tlte  Court  of  Appeals  flrom  judge- 
ments or  orders  finally  determining  actions  or  special  proceedings.  Held 
that,  the  appeal  from  the  Appellate  Division  being  taken  as  of  right,  it  is 
improper  that  questions  of  law  be  certified  to  the  Court  of  Appeals  for 
determination. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  «=»237(2).] 

2.  Courts  ^=>237(2)— Certification  of  Questions  for  Appeal— Necessity. 

Where  an  appeal  to  the  Court  of  Appeals  is  taken  under  Code  Civ.  Proc 
§  191,  subd.  2,  declaring  that,  where  the  Appellate  Division  shall  c«tify  in 
its  opinion  a  question  of  law  is  involved  which  should  be  reviewed  by 
the  Court  of  Appeals,  the  appeal  may  be  allowed,  the  question  of  law  it- 
self should  not  be  certified ;  the  mere  certification  that  there  was  a  ques- 
tion which  should  be  reviewed  being  sufficient. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  ^=>237(2).] 

3.  Appeal  and  Error  ^=:9135~Decisions  Appealable. 

Where  the  Appellate  Division  affirmed  a  judgment  of  the  Special  Term, 
appeal  to  the  Court  of  Appeals  must  be  taken  from  the  judgment  of  af- 
firmance, and  not  the  order. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |  890; 
Dec.  Dig.  €=»135.] 

Action  by  the  Wahle-Phillips  Company  against  Mary  A.  Fitzgerald, 
impleaded,  etc.  A  judgment  for  defendants  was  affirmed  (157  N.  Y. 
Supp.  1150),  and  plaintiff  moves  to  resettle  the  order  of  affirmance  of 
judgment  and  certify  questions  to  Court  of  Appeals.  Order  resettled 
and  modified. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

John  A.  Dutton,  of  New  York  City,  for  the  motion. 
Winthrop  E.  Dwight,  of  New  York  City,  opposed. 
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CLARKE,  P.  J.  An  appeal  was  taken  to  this  court  from  so  much 
of  a  judgment  of  the  Special  Term  of  the  Supreme  Court  entered  upon 
a  decision  in  an  action  to  foreclose  a  mechanic's  lien  as  adjudged  that 
no  lien  had  been  acquired  by  the  plaintiff  for  certain  of  the  labor  per- 
formed and  materials  furnished.  This  court  unanimously  affirmed 
the  judgment  appealed  from.  157  N.  Y.  Supp.  1150.  In  its  order  of 
afiirmance  it  provided  as  follows :  "With  leave  to  the  appellant  to  ap- 
peal from  this  order  to  the  Court  of  Appeals" — ^the  court  certifying 
that  in  its  opinion  a  question  of  law  is  involved  which  ought  to  be 
reviewed  by  the  Court  of  Appeals.  A  motion  was  thereafter  made 
for  an  order  resettling  said  order  of  affirmance  by  adding  thereto  and 
certifying  three  questions  of  law  to  be  reviewed  by  the  Court  of  Ap- 
peals. 

[1]  The  action  being  in  the  Supreme  Court,  and  not  one  of  those 
specified  in  subdivision  2  of  section  191  of  the  Code  of  Civil  Procedure 
prescribing  the  classes  of  cases  in  which  no  appeal  can  be  taken  to 
the  Court  of  Appeals  from  a  unanimous  judgment,  of  affirmance  un- 
less the  "Appellate  Division  shall  certify  that  in  its  opinion  a  questicwi 
of  law  is  involved  which  ought  to  be  reviewed  by  the  Court  of  Appeals, 
or  unless  in  case  of  its  refusal  to  so  certify,  an  appeal  is  allowed  by 
a  judge  of  the  Court  of  Appeals,"  the  insertion  of  the  leave  to  apped 
in  our  order  of  affirmance  was  improper.  The  plaintiff  had  the  right 
to  appeal  under  subdivision  1  of  section  190  of  the  Code  of  Civil  Pro- 
cedure, providing  that  appeals  may  be  taken  as  of  right  to  said  court 
from  judgments  or  orders  finally  determining  actions  or  special  pro- 
ceedings. 

[2]  In  no  event  would  the  certification  of  questions  in  this  case  be 
proper.  If  the  appeal  is  as  of  right,  no  such  questions  are  necessary 
or  proper.  "It  is  only  when  an  appeal  is  allowed  under  subdivision 
2  of  section  190  that  questions  should  be  certified  to  this  court.  In 
this  case  the  plaintiff  could  appeal  from  the  judgment  of  the  Appellate 
Division  as  a  matter  of  right  and  without  leave  from  that  court." 
Seward  v.  Davis,  198  N.  Y.  415,  91  N.  E.  1107.  If  the  case  were  with- 
in one  of  the  classes  prescribed  in  subdivision  2  of  section  191  of  tlie 
Code  of  Civil  Procedure,  no  such  questions  would  be  proper;  the 
mere  certification  that  in  the  opinion  of  the  court  a  question  of  law 
is  involved  which  ought  to  be  reviewed  by  the  Court  of  Appeals  being 
sufficient.  Young  v.  Fox,  155  N.  Y.  615,  50  N.  E.  279;  Bank  v. 
Sherwood,  162  N.  Y.  316,  56  N.  E.  834;  Kurz  v.  Doerr,  180  N.  Y. 
88,  72  N.  E.  926,  105  Am.  St.  Rep.  716,  2  Ann.  Cas.  71 ;  Klein  v. 
East  River  Electric  Light  Co.,  182  N.  Y.  27,  74  N.  E.  495. 

[3]  Nor  could  an  appeal  be  taken  to  the  Court  of  Appeals  from 
the  order  of  this  court  affirming  the  final  judgment  of  the  Special  Term. 
It  must  be  taken  from  the  judgment  entered  upon  the  order  of  affirm- 
ance. Kilmer  v.  Bradley,  80  N.  Y.  630;  Derleth  v.  De  Graff,  104 
N.  Y.  661.  10  N.  E.  351 ;  Croveno  v.  Atlantic  Ave.  R.  R.  Co.,  150 
N.  Y.  225,  44  N.  E.  968. 

The  order  should  therefore  be  resettled,  by  striking  out  the  final 
provision  quoted  supra,  without  costs.    All  concur. 
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<94  Misc.  Rep.  299) 

BUTCHERS'  ADVOCATE  00.  T.  BERKOF  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    March  30,  1916.) 

CONTBACTS  ^5»10(1)— Unilateral  Contbacts— Bnfobcembnt. 

A  written  instrument,  reciting  that  defendants  authorized  the  publisher 
of  a  newspaper  to  Insert  an  advertisement  for  one  year  and  thereafter  un- 
til the  publisher  should  have  an  order  to  discontinue,  being  unilateral, 
defendants  may  at  any  time,  by  order  to  stop  insertion  of  the  advertise- 
ment, free  themselves  from  further  liability ;  the  publisher  not  agreeing 
to  print  the  advertisement 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |  40;  Dec.  Dig. 
<S=>10(1).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Butchers'  Advocate  Company  against  Jacob  W.  Ber- 
kof  and  another.  From  a  judgment  for  plaintiff,  and  an  order  deny- 
ing defendants'  motion  for  new  trial,  defendants  appeal.  Reversed 
and  remanded. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Philip  S.  Glickman,  of  New  York  City,  for  appellants. 
Leon  Dashew,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  defendants,  on  or  about  August  1,  1914,  signed 
a  paper  which  reads  as  follows : 

"Brooklyn,  N.  Y.,  August  1,  1914. 
"Undersigned  hereby  authorizes  the  pubUshers  of  the  Butchers'  Advocate 
to  insert  our  ad.  to  occupy  %  page  in  Butchers'  Advocate  for  <Mie  year  and 
thereafter  until  publishers  have  order  to  discontinue  the  ad.,  for  which  we 
agree  to  pay  |8.00  (eight  dollars)  per  insertion.  Safety  Auto  TroUey, 

"J.  W.  Berkof." 

The  plaintiff  proceeded  under  this  authorization  to  publish'  adver- 
tisements for  the  defendant.  Some  time  in  September  the  defendants 
notified  the  plaintiff  to  discontinue  the  advertisement,  but  the  plain- 
tiff nevertheless  continued  to  insert  same  in  each  issue,  and  has  recov- 
ered a  judgment  for  the  sum  of  $416,  the  price  named  for  the  inser- 
tion of  the  advertisement  for  one  year. 

This  judgment  is  in  direct  conflict  with  the  decision  of  this  court 
in  the  case  of  White  v.  Allen  Kingston  Co.,  69  Misc.  Rep.  627,  126  N. 
Y.  Supp.  ISO.  In  that  case  the  defendant  on  April  6,  1909,  signed  a 
paper  which  is  essentially  in  the  same  terms  and  must  be  given  the 
same  force  as  the  paper  signed  by  this  defendant.  The  plaintiff  in 
that  case  proceeded  to  publish  the  advertisement,  but  was  notified,  on 
June  23,  1909,  to  discontinue  the  advertisement.  Nevertheless  the 
plaintiff  continued  the  publication  thereafter.    The  court  there  held: 

•The  club  never  obligated  itself  to  publish  the  advertisement;  and,  in  the 
absence  of  an  obligation  on  its  part,  there  being  no  other  consideration  shown, 
the  so-called  contract  Is  wanting  in  mutuality  and  is  not  enforceable.  To  con- 
stitute an  agreement  there  must  be  a  proposition  by  the  <Mie  party  and  acoept- 
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anoe  by  the  other ;  and,  when  the  parties  are  not  together,  the  acceptance  must 
be  manifested  by  some  appropriate  act  At  most  the  printed  order  was  a  un- 
ilateral contract,  or  a  mere  offer,  which  could  be  withdrawn  by  the  defendant 
In  so  far  as  the  defendant's  order  had  been  executed  up  to  June  23,  1909,  the 
defendant  was  liable ;  but,  in  so  far  as  the  order  was  executory  and  unfulUlled 
at  the  time  of  the  notification  to  suspend  the  publication  of  the  advertisement, 
the  liability  of  the  defendant  to  pay  for  future  publications  ceased." 

If  that  case  was  correctly  decided,  then  there  can  be  no  doubt  but 
that  the  trial  justice  erroneously  awarded  a  judgment  for  insertions 
after  the  time  when  the  defendant  notified  the  plaintiff  to  discontinue 
the  publication. 

The  plaintiff  does  not  attempt  to  distinguish  that  case  in  any  way, 
but  he  relies  upon  the  opinion  of  the  Court  of  Appeals  in  the  case  of 
Grossman  v.  Schenker,  206  N.  Y.  466,  100  N.  E.  39,  which  was  de- 
cided after  the  case  of  White  v.  Allen  Kingston  Motor  Car  Co.,  supra. 
The  Court  of  Appeals  in  that  case  stated : 

"£ven  when  the  obligation  of  a  unilateral  promise  is  suspended  for  want  of 
mutuality  at  its  inception,  still,  upon  performance  by  the  promisee,  a  consid- 
eration arises  'which  relates  back  to  the  making  of  the  promise,  and  it  be- 
comes obligatory.'  •  •  ♦  A  contract  includes,  not  only  what  the  parties  said, 
but  also  what  is  necessarily  to  be  implied  from  what  they  said.  •  •  •  *What 
is  implied  In  an  express  contract  is  as  much  a  part  of  it  as  what  is  expressed' 
•    •    •    for  *the  law  is  a  silent  factor  in  every  contract.' " 

# 

These  statements  in  the  opinion  of  the  Court  of  Appeals  obviously 
do  not  lay  down  any  new  rule  of  law,  but  are  statements  of  the  well- 
established  rules  which  that  court  found  applicable  to  the  case  before 
thenL  They  are  not,  however,  applicable  to  the  case  before  us.  In 
this  case  the  defendant  in  the  written  agreement  merely  authorizes 
the  plaintiff  to  publish  his  advertisement  for  one  year.  The  defend- 
ant at  that  time  did  not  expressly  nor  impHedly  in  any  form  agree 
to  do  anything.  It  was  evidently  a  mere  offer  or  unilateral  promise  on 
the  part  of  the  defendant,  which  could  ripen  into  a  mutual  contract 
only  when  the  offer  was  accepted  and  the  acceptance  evidenced  either 
by  an  express  promise  to  perform  or  by  performance.  Neither  of 
these  elements  exist  in  the  present  case.  In  North  Side  News  Co. 
v.  Michael  H.  Cypres,  75  Misc.  Rep.  129,  132  N.  Y.  Supp.  806,  and 
in  Lyman  D.  Post  v.  Albert  Frank  &  Ca,  75  Misc.  Rep.  130,  132  N. 
Y.  Supp.  807,  this  court  distinguished  the  case  of  White  v.  Allen 
Kingston  Motor  Car  Co.,  supra,  and  held  that  it  did  not  apply  in  those 
cases  where  there  was  either  an  express  acceptance  or  an  acceptance 
manifested  by  the  acts  of  the  parties. 

We  there  held  that  an  offer  to  pay  a  definite  and  fixed  sum  for  the 
insertion  of  advertisements  during  a  definite  period  will  be  deemed  to 
be  executed  by  the  insertion  of  the  advertisements  authorized,  for  the 
offer  cannot  be  subdivided,  and  the  insertion  of  a  single  advertisement 
would  therefore  be  evidence  of  an  acceptance  of  the  entire  offer 
sufficient  to  bind  the  publishers.  In  this  case,  as  well  as  in  the  case  of 
White  v.  Allen  Kingston  Co.,  supra,  the  offer  was  merely  to  pay  a  cer- 
tain sum  per  insertion,  which  was  authorized  for  one  year,  and  in 
such  cases  the  past  performance  implied  only  an  acceptance  of  the 
offer  to  pay  according  to  the  insertions.  It  follows  that  the  plaintiff 
158  N.Y.S.— 11 
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is  entitled  to  no  recovery  for  insertions  made  after  the  defendants 
had  notified  it  to  cease  publication. 

Judgment  should  therefore  be  reversed,  with  $30  costs  to  the  ap- 
pellant, and  a  new  trial  ordered,  at  which  trial  the  only  issue  will  be 
at  what  date  the  offer  of  the  defendants  was  canceled.    All  concur. 


In  re  RUSSELIi. 
(Supreme  Court,  Special  Term,  Niagara  County.    April  6,  1916.) 

1.  Municipal  Corpobations  ^=>58d — Police  Poweb. 

The  police  power  delegated  by  the  Legislature  to  municipal  corporations 
cannot  be  arbitrarily  exercised,  and,  where  it  affects  the  free  enjoyment 
of  property,  should  be  closely  scrutinized. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §| 
1308,  1319;  Dec.  Dig.  <©=>589.] 

2.  Eminent  Domain  <S=>2(1) — Taking  Without  Just  Compensation— Pre - 

SCBIBINQ  Factory  District. 

An  ordinance  of  the  dty  of  Niagara  Falls,  forbidding  the  erection  or 
operation  of  any  factory  within  a  prescribed  district  within  the  dty 
limits,  unless  the  owners  of  two-thirds  of  the  residences  and  apartment 
houses  located  within  200  feet  of  the  place  where  the  factory  was  to  be 
built  an<^  operated  consent  thereto  in  writing,  including  an  area  used 
for  more  than  100  years  exclusively  for  residence  purposes,  and  some 
residences  of  historical'  interest,  possessing  an  exceptional  scenic  beauty 
by  reason  of  overlooking  the  rapids  of  the  upper  Niagara  river  and  Niaga- 
ra Falls,  and  being  contiguous  to  a  park  and  a  state  reservation,  where 
the  state  had  expended  millions  of  dollars  in  acquiring  and  maintaining 
parks  and  grounds  as  appropriate  surroundings  for  Niagara  Falls,  was  a 
proper  exercise  of  the  police  power,  not  in  violation  of  Const.  N.  Y.  art- 
1,  §  4,  forbidding  the  taking  of  private  property  for  public  purposes  with- 
out Just  compensation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  §§  3-^8 ; 
Dec.  Dig.  t&=»2(l).] 

3^  Constitutional  Law  ^=s»225(1) — ^Equal  Protection  or  the  Laws— Pre - 
BGRiBiNo  Factory  District. 

Such  ordinance  was  not  a  denial  of  the  equal  protection  of  the  laws, 
secured  by  Const  U.  S.  art  14,  §  1. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |  681 ; 
Dec.  Dig.  <S=s»225(l).] 

Application  by  Richard  Russell  for  an  alternative  or  peremptory 
mandamus  directing  Ossian  E.  Carr,  City  Manager  of  the  City  of 
Niagara  Falls,  N.  Y.,  and  Pascall  O.  Dietrich,  Deputy  City  Engineer 
of  said  city,  to  grant  permission  to  erect  a  building  on  Cherry  street 
in  the  said  city.    Denied. 

Carl  E.  Tucker,  of  Niagara  Falls,  for  relator. 
Robert  J.  Moore,  Corp.  Counsel,  of  Niagara  Falls,  for  respondents. 
Frederick  Chormann  and  Augustus  Thibaudeau,  both  of  Niagara 
Kails,  for  Neighborhood  Association. 

BISSELL,  J.  The  city  of  Niagara  Falls  has  by  ordinance  for- 
bidden the  erection  or  operation  of  any  factory  within  a  prescribed 

^rs>For  other  caseB  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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area  within  the  city  limits  ''unless  the  owners  of  two-thirds  of  the 
residences  and  apartment  houses  located  within  two  hundred  feet  of 
the  place  where  such  factory  building  is  to  be  built  and  operated  con- 
sent in  writing  thereto." 

The  relator,  Richard  Russell,  since  the  adoption  of  this  ordinance, 
has  purchased  a  parcel  of  land  within  this  prescribed  area,  and  has 
appHed  to  the  appropriate  officers  of  the  city  government  for  permis- 
sion to  erect  thereon  a  one-story  factory  building  without  obtaining 
the  consent  of  two-thirds  of  the  property  owners  as  required  by  the 
ordinance.  Such  permission  was  denied,  and  the  relator  brings  this 
proceeding  to  compel  the  issuance  of  a  permit,  attacking  the  ordi- 
nance on  constitutional  grounds  as  a  taking  of  "private  property  for 
public  use  without  just  compensation"  (Constitution  of  the  State  of 
New  York,  art.  1,  §  6),  and  as  denying  "the  equal  protection  of  the 
laws"  (Constitution  of  the  United  States,  art.  14,  §  1). 

The  area  within  which  the  relator  desires  to  erect  his  factory  build- 
ing, and  which  is  prescribed  by  the  ordinance,  has  been  used  for 
upwards  of  100  years  exclusively  for  residence  purposes,  some  of  the 
residences  being  of  historic  interest.  The  scenic  beauty  of  this  par- 
ticular section  of  the  city  is  probably  unsurpassed  by  any  other  lo- 
cality in  the  world.  It  overlooks  the  rapids  of  the  upper  Niagara 
river  and  Niagara  Falls  and  Goat  Island,  and  is  contiguous  to  Pros- 
pect Park  and  the  State  Reservation  at  Niagara.  The  state  of  New 
York  has  expended  millions  of  dollars  in  acquiring  and  maintaining 
parks  and  grounds  as  appropriate  surroundings  for  the  famous  cat- 
aract of  Niagara,  which  is  visited  annually  by  many  thousands  of 
tourists  from  all  parts  of  the  world.  I  think  there-  is  little  room  for 
doubt  that  the  location  and  operation  of  a  factory  in  these  surround- 
ings would  greatly  impair  the  value  of  property  in  this  section  and 
seriously  interfere  with  its  proper  enjoyment  in  the  purposes  to  which 
it  has  been  heretofore  devoted. 

[1-3]  The  only  question  to  be  determined  here  is  whether  or  not 
the  ordinance  in  question  is  a  proper  exercise  of  the  police  power, 
which  by  legislative  delegation  has  been  exercised  by  local  govern- 
ment and  municipal  corporations  from  time  out  of  mind.  I  am  aware 
that  this  power  cannot  be  arbitrarily  exercised,  and  that,  where  it  af- 
fects the  free  enjo)mient  of  property,  it  should  be  closely  scrutinized ; 
but  I  do  not  feel,  in  view  of  the  circumstances  under  consideration, 
that  this  is  a  proper  case  for  judicial  interference. 

The  relator  contends  that  his  business  is  not  a  nuisance  per  se, 
the  business  to  be  carried  on  in  such  proposed  factory  building  be- 
ing the  manufacture  of  trigger-lock  reversible  controller  fingers  used 
in  drum  controllers  for  electric  motors,  and  that  the  police  power  for 
that  reason  cannot  be  exercised  in  prohibition  of  his  business  and  of 
the  erection  of  his  proposed  factory  building.  On  this  ground  he 
seeks  to  avoid  the  holding  of  the  recent  cases  of  Reinman  v.  Little 
Rock,  237  U.  S.  171,  35  Sup.  Ct.  511,  59  L.  Ed.  900,  and  Hadacheck 

V.  Sebastian,  239  U.  S.  394,  36  Sup.  Ct.  143,  60  L.  Ed. .    The 

same  objection  was  urged  in  each  of  these  cases,  and  is,  I  think,  ef- 
fectively answered.     In  the  last-mentioned  case  (239  U.  S.  394,  36 
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Sup.  Ct.  at  page  145,  60  L.  Ed.  — ),  Mr.  Justice  McKenna,  writing 
the  opinion,  says: 

''The  poUce  power  and  to  what  extent  it  may  be  exerted  we  have  recently 
Ulustrated  in  Relnman  v.  LltUe  Rock,  237  U.  S.  171  [85  Sup.  Ct  511.  59  L.  Bd. 
900].  The  circumstances  of  the  case  were  very  much  like  those  of  the  case 
at  bar,  and  give  reply  to  the  contentions  of  petitioner,  espedaUy  that  which 
asserts  that  a  necessary  and  lawful  occupation  tliat  is  not  a  nuisance  per  se 
cannot  be  made  so  by  legislative  declaration.  There  was  a  like  investment  In 
property,  encouraged  by  the  then  conditions;  a  like  reduction  of  value  and 
deprivation  of  property  was  asserted  against  the  validity  of  the  ordinance 
there  considered;  a  Uke  assertion  of  an  arbitrary  exercise  of  the  power  of 
prohibition.  Against  all  of  these  contentions,  and  causing  the  rejection  of 
them  all,  was  adduced  the  police  power.  There  was  a  prohibition  of  a  busi- 
ness, lawful  in  itself,  there  as  here.  It  was  a  livery  stable  there;  a  brick- 
yard here.  They  differ  in  particulars,  but  they  are  alike  in  that  which  cause 
and  justify  prohibition  in  defined  localities — that  is,  the  effect  upon  the 
health  and  comfort  of  the  community.  The  ordinance  passed  upon  prohibited 
the  conduct  of  the  business  within  a  certain  defined  area  in  little  Bock,  Ark. 
This  court  said  of  it:  Granting  that  the  business  was  not  a  nuisance  per  se,  it 
was  clearly  within  the  poUce  power  of  the  state  to  regulate  it,  'and  to  that 
end  to  declare  that  in  particular  circumstances  and  in  particular  localities  a 
livery  stable  shall  be  deemed  a  nuisance  in  fact  and  in  law.'  And  the  only 
limitation  upon  the  power  was  stated  to  be  that  the  power  oould  not  be  exert- 
ed arbitrarily  or  with  unjust  discrimination.  There  was  a  dtaticm  of  casesu 
We  think  the  present  case  is  within  the  ruling  thus  declared." 

In  Reinman  v.  Little  Rock,  supra,  the  court  further  says  (Mr.  Jus- 
tice Pitney  writing  the  opinion) : 

"While  such  regulations  are  subject  to  judicial  scrutiny  upon  fundamental 
grounds,  yet  a  considerable  latitude  of  discretion  must  be  accorded  to  the 
law-making  power;  and  so  long  as  the  regulation  in  question  is  not  shown 
to  be  clearly  unreasonable  and  arbitrary,  and  operates  uniformly  upon  all 
persons  similarly  situated  in  the  particular  district,  the  district  itself  not 
appearing  to  have  been  arbitrarily  selected,  it  cannot  be  judidaUy  declared 
that  there  Is  a  deprivation  of  property  without  due  process  of  law,  or  a  de- 
nial of  the  equal  protection  of  the  laws,  within  the  meaning  of  the  Fourteenth 
Amendment." 

Mr.  Justice  Vann,  writing  for  the  Court  of  Appeals  in  Village  of 
Carthage  v.  Frederick,  122  N.  Y.  268,  25  N.  E.  480,  10  L.  R.  A.  178, 
19  Am.  St.  Rep.  490,  in  collating  the  authorities  upon  the  police 
power  and  the  question  as  to  what  is  a  proper  exercise  of  it,  among 
other  things,  says: 

**  *A  large  part  of  the  police  power  of  the  state  is  exercised  by  the  local 
governments  of  municipal  corporations,  and  the  extent  of  their  police  powers 
depends  upon  the  limitations  of  their  charters.'  ♦  ♦  ♦  'The  limit  to  the 
exercise  of  the  police  power  can  only  be  this:  The  legislation  must  have  refer- 
ence to  the  comfort,  the  safety,  or  the  welfare  of  society,  and  it  must  not 
be  in  confiict  with  the  provisions  of  the  Constitution.'  Potter,  Dwarris  on 
Stat.  458." 

From  these  considerations  it  follows  that  the  relator's  application 
must  be  denied,  with  $25  costs  to  the  respondents. 
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KANINSKY  V.  PUROBLL  &  6ILFEATHER,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department    March  30,  1916.) 

L  Explosives  ^=»12 — Blasting — ^Nbolioence. 

While  there  is  no  liability  for  consequential  Injuries  caused  by  concus- 
sion from  blasting  without  proof  of  negligence,  yet  negligence  may  be  es- 
tablished by  proof  that  the  results  of  a  blast,  taken  In  connection  with  the 
surrounding  circumstances,  could  not  have  occurred  unless  the  blasting 
was  negligently  done. 

[Ed.  Note,— For  other  cases,  see  Explosives,  Cent  Dig.  §S  9,  10;  Dec. 
Dig.  t&=»12.] 

2,  Daicaoes  ^=5>188(2) — Actions — Evidence — Sufficiency. 

Proof  of  the  cost  price  of  articles  injured,  particularly  In  the  case  of 
clothes,  where  they  had  been  In  the  possession  of  plaintiff  for  over  a  year, 
does  not  establish  their  value  at  the  time  of  the  injury,  and  a  Judgment 
awarding  nearly  the  cost  price,  which  was  the  only  evidence  of  value,  is 
not  only  excessive,  but  purely  conjectural- 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  {  511 ;  Dec.  Dig. 
«=»188(2).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Gustav  Kaninsky  against  Purcell  &  Gilfeather,  Incorpo- 
rated. From  a  judgment  for  plaintiflF,  defendant  apf)eals.  Reversed 
and  remanded. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Amstein.&  Levy,  of  New  York  City  (Sarhuel  Levy  and  Reuben 
Rodecker,  both  of  New  York  City,  of  counsel),  for  appellant. 

Simpson  &  Simpson,  of  New  York  City  (Robert  M.  Simpson,  of 
New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  damages  for  injuries 
to  personal  property  which  he  claims  were  caused  by  negligent  blasting 
by  the  defendant.  The  evidence  of  negligence  is  very  vague.  There 
is  absolutely  no  testimony  which  shows  the  manner  in  which  the 
blast  was  set  off  other  than  the  testimony  that  the  report  was  very 
loud  and  the  concussion  very  great,  and  that  rocks  were  cast  from  the 
blast  upon  the  premises  occupied  by  the  plaintiff.  Inasmuch,  however, 
as  the  action  was  not  for  injuries  caused  by  the  falling  of  these  rocks, 
but  only  for  injuries  caused  by  the  concussion,  the  testimony  of  the 
physical  precipitation  of  the  rocks  uF>on  the  plaintiff's  premises  is  ma- 
terial only  in  so  far  as  it  may  tend  to  show  that  the  blast  was  ex- 
cessive. 

[1]  It  is  well  established  in  this  state  that  there  is  no  liability  for 
consequential  injuries  caused  by  a  concussion,  without  proof  of  neg- 
ligence, and  the  mere  fact  that  a  blasting  causes  injury  upon  adjacent 
premises  gives  rise  to  no  presumption  that  the  blasting  was  negligently 
performed.  In  all  the  cases  cited  upon  the  briefs,  or  which  I  can  now 
remember,  a  recovery  has  -been  permitted  to  stand  only  where  the 

plaintiff  has  shown  the  manner  in  which  the  blast  was  actually  set  off, 

t  ■  -■  ■ 
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coupled  with  further  proof  that  the  method  used  was  negligent.  Nev- 
ertheless it  seems  quite  certain  to  me  that,  where  the  testimony  of  the 
results  and  surrounding  circumstances  of  a  blast  is  so  strong  that, 
under  ordinary  circumstances,  such  a  result  could  not  have  occurred 
unless  the  blasting  was  negligently  performed,  a  prima  facie  case  of 
negligence  is  made  out.  Such  testimony,  however,  must  undoubtedly 
clearly  show  facts  which  will  legitimately  lead  to  this  inference,  and 
the  rule  that  the  injured  party  must  affirmatively  show  negligence  can- 
not be  disregarded. 

Even  if  we  assume  that  in  the  present  case  the  facts  are  sufficient 
to  reasonably  allow  the  inference  of  negligence,  yet  the  defendant 
produced  affirmative  evidence  to  show  the  method  it  actually  used  and 
that  this  method  was  not  negligent.  That  testimony,  if  true,  would 
completely  rebut  any  inference  that  might  be  drawn  from  the  plain- 
tiff's case.  The  plaintiff  stated  that  he  could  prove  the  amount  of  the 
charge  used,  but  he  did  not  do  so.  If  he  has  such  testimony,  he  should 
have  produced  it  While  possibly  the  trial  justice  may  have  arrived  at 
the  conclusion  that  the  testimony  of  the  defendant's  witnesses  was 
improbable  and  unworthy  of  credence,  yet  even  then  the  decision  in 
favor  of  the  plaintiff  rests  upon  a  very  slight  foundation.  We  need 
not,  however,  now  determine  whether  on  that  account  we  should  re- 
verse the  judgment  and  order  a  new  trial,  where  the  plaintiff  could 
present  all  the  evidence  he  may  have,  to  establish  in  a  more  satisfac- 
tory manner  the  defendant's  alleged  negligence,  because  in  any  event 
the  record  discloses  no  sufficient  basis  for  the  award  of  damages. 

[2]  The  plaintiff  claimed  damages  of  $200  in  his  complaint  In 
his  bill  of  particulars  he  itemized  the  damages  at  $210.50.  He  gave  no 
testimony  as  to  the  value  of  the  articles  destroyed,  except  their  cost 
price.  It  appears  clearly  that  he  has  no  personal  knowledge  of  the 
cost  price  of  articles  aggregating  $42.50,  and  also  it  does  not  appear 
that  these  articles  belonged  to  him.  The  other  articles,  according  to 
his  testimony,  cost  the  sum  of  $163.50.  While  it  is  true  that  cost 
price  constitutes  some  evidence  of  value,  yet  that  evidence  would  tend 
only  to  establish  the  value  at  the  time  of  purchase.  In  this  case  every 
article  had  been  in  use  over  a  year,  and  there  is  no  evidence  which 
shows  the  condition  at  the  time  of  the  trial.  Of  the  entire  amount  of 
$163.50,  the  plaintiff  claims  that  $136  represents  the  cost  price  of 
clothing  which  he  had  worn  for  a  year  or  a  year  and  a  half.  Ob- 
viously we  cannot  assume,  in  the  absence  of  evidence  as  to  the  condi- 
tion of  the  clothing,  that  the  cost  price  bore  any  real  relation  to  its 
value  at  the  time  of  the  injury.  The  judgment  for  $135  damages 
would  appear,  not  only  excessive,  but  purely  conjectural. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  the  appellant  to  abide  the  event    All  concur. 
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m  Misc.  Bep.  287) 

JUVBLIER  et  aL  T.  JAMAICA  PARK  SOUTH  REALTY  CORP. 

(Supreme  Court,  Appellate  Term,  First  Department    March  30,  1916.) 

1.  Vendob  and  Purohaseb  ^=»76 — ^Deed — Delivsbt. 

Where  a  contract  for  the  sale  of  land  on  Installments  did  not  fix  any 
time  for  delivery  of  the  deed,  the  payment  of  the  last  installment  and 
delivery  of  the  deed  were  concurrent  conditions,  but  the  vendor  could 
not  be  put  in  default  by  a  tender  of  the  last  installment,  followed  by  a 
refusal  to  accept  the  tender  and  deliver  the  deed  immediately,  but  is 
entitled  to  a  reasonable  opportunity  to  perform,  and  in  event  of  failure 
to  perform  after  a  reasonable  opportunity  the  vendor  is  in  default. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  f9 
113-118,  126;  Dec.  Dig.  <S=>75.] 

2.  Vendor  and  Pubchaseb  ^=»170— Tbndbb  in  Specie — Necessitt. 

Where  a  vendor  of  land  refused  to  deliver  deed  on  tender  of  the  last 
Installment,  althou^  given  a  reasonable  oM)ortunity  to  prepare  the  deed, 
the  fact  that  the  tender  was  not  made  in  actual  currency  vrtll  not  pre- 
clude the  purchaser  from  recovering,  for  such  tender  would  have  been 
unavailing  where  the  form  was  not  objected  to. 

[Bd.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  || 
344-348;  Dec.  Dig.  «=>170.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Kalman  Juvelier  and  Israel  Teitelbaum  against  the  Ja- 
maica Park  South  Realty  Corporation.  From  a  judgment  dismissing 
the  complaint,  plaintiffs  appeal.    Reversed  and  remanded. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  appellants. 
George  P.  Alexander,  of  Brooklyn,  for  respondent 

LEHMAN,  J.  The  defendant  entered  into  a  contract  in  writing 
with  the  plaintiffs'  assignor  to  sell  to  him  a  certain  lot  of  land  for  the 
sum  of  $780,  payable  in  monthly  installments  of  $15  each,  and  agreed 
to  execute  and  deliver  to  the  purchaser  a  deed  for  the  premises  upon 
the  receipt  of  the  full  price  of  $780,  with  5  per  cent  interest  on  unpaid 
balances.  The  complaint  herein  alleges  the  full  payment  of  the  pur- 
chase price  with  the  exception  of  the  sum  of  $34.60,  the  tender  of  this 
sum,  and  a  demand  for  and  refusal  of  the  deed.  At  the  trial  the 
plaintiff  showed  that  the  sum  of  $780  had  been  paid,  together  with 
certain  additional  sums  for  taxes  and  interest.  On  September  8,  1915, 
he  received  a  statement  of  the  further  sums  due  for  taxes  and  interest, 
amounting  to  the  stun  of  $34.60.  He  testifies  that  on  receipt  ofi  this 
statement  he  went  to  the  office  of  the  defendant  at  Jamaica,  and  spoke 
to  a  man  apparently  in  charge  of  the  office,  and  told  him  he  had  come 
to  pay  the  amount  demanded  in  the  statement,  and  offered  him  the 
money  and  asked  for  the  deed.  This  man  told  him  he  would  let  him 
know.  Thereafter  he  again  went  to  this  office,  and  was  told  that  the 
office  of  the  president  was  at  292  Broadway,  Brooklyn.  He  there  saw 
the  president,  and  told  him  he  wanted  to  pay  up  and  get  his  deed.    The 
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president  told  him :  "That  does  not  concern  our  office ;  you  must  pay 
the  money  in  Jamaica."  Plaintiflf  then  went  over  to  Jamaica  and  de- 
manded his  deed,  but  was  told  that  the  president  was  not  there.  There- 
after on  October  21st,  he  sent  a  letter  to  the  Jamaica  office,  and  in- 
formed them  in  writing  that  he  wished  the  matter  settled  and  notified 
the  company  that  : 

'•Tuesday,  October  26th,  I  wlU  be  at  your  oflflce  at  Jamaica  between  1  and 
2  p.  m.,  and  I  therefore  demand  of  you  to  have  my  deed  ready  for  me.*' 

This  letter  was  excluded  as  a  self-serving  declaration.  He  went  to 
the  office  at  Jamaica  at  the  time  stated  in  3ie  letter,  and  was  inform- 
ed that  the  president  was  in  Pittsburgh,  and  that  they  would  reply 
to  his  letter  or  demand  in  a  day  or  two.  He  never  got  a  reply.  On 
cross-examination  the  plaintiff  testified  that  he  never  actually  offered 
to  give  the  defendant  specie,  but  he  had  a  check  book  with  him,  was 
ready  to  write  out  a  check,  and  said :  "I  have  the  check ;  give  me  the 
deed."  At  the  close  of  the  plaintiff's  case  the  learned  trial  justice  dis- 
missed the  complaint,  on  the  ground  that  the  defendant  was  not  in 
default  until  the  plaintiff  had  actually  paid  over  the  money  and  given 
the  defendant  a  fair  opportunity  after  such  payment  to  prepare  a  deed, 
and  on  the  ground  that  it  affirmatively  appeared  that  the  plaintiff 
had  neither  actually  given  a  check  or  tendered  the  cash. 

[1  ]  It  seems  to  me  that  this  ruling  of  the  trial  justice  was  erroneous. 
Undoubtedly  the  defendant  could  not  be  put  in  default  until  the  plain- 
tiff had  tendered  performance  on  his  part  and  given  the  defendant  op- 
portunity to  perform  on  its  part.  He  was  not,  however,  obliged  to  pay 
over  the  last  installment  under  the  contract  before  he  received  the  deed. 
The  payment  of  the  last  installment  and  the  delivery  of  the  deed  were 
concurrent  Conditions  under  the  contract.  The  defendant  would  be 
put  in  default  by  a  tender  of  the  last  installment  followed  by  a  re- 
fusal on  its  part  to  accept  the  tender  and  deliver  the  deed  after  due 
opportunity  to  prepare  it.  It  is  not  claimed  in  the  complaint  that  the 
defendant  was  in  default  by  failure  to  deliver  the  deed  immediately 
upon  the  tender  of  the  check  in  September.  The  contract  contains  no 
definite  time  for  the  delivery  of  the  deed,  and  the  defendant  could  not 
be  put  in  default  until  it  had  a  reasonable  opportunity  to  perform.  The 
complaint  claims  that  the  tender,  demand,  and  refusal  were  made  on 
or  about  October  26th.  At  that  time  the  plaintiff  had  already  twice 
offered  to  perform,  and  then  given  notice  in  writing  that  he  would 
appear,  ready  to  perform,  on  October  26th.  He  appeared  at  the  de- 
fendant's office  at  the  time  set,  and  the  defendant  was  again  not  ready 
to  deliver  the  deed,  but  promised  to  inform  plaintiff  when  it  would 
deliver  the  deed.  Inasmuch  as  he  was  informed  at  that  time  that  the 
president  was  not  present  and  could  not  deliver  the  deed,  it  would 
have  been  purely  an  empty  formality  for  him  to  offer  his  money,  pro- 
vided the  deed  would  be  delivered. 

[2]  The  defendant,  however,  claims  that  a  tender  of  performance 
of  an  agreement  to  pay  money  can  be  made  only  by  an  actual  physical 
tender  of  the  money.  Strictly  speaking,  this  statement  of  the  law- 
is  probably  correct ;  but  it  is  also  true  that  a  party  may  not  only  waive 
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a  tender,  but  he  may  undoubtedly  also  waive  any  formalities  or  strict 
requirements  of  a  tender.  Whether  the  formalities  of  a  strict  tender 
have  been  waived  in  any  case  depends  upon  the  intention  of  the  party 
as  evidenced  by  its  acts.  Where  one  party  seeks  unconscioaably  to 
put  another  party  into  a  technical  default,  it  is  a  fair  inference  of  fact 
that  the  second  party  does  not  intend  to  waive  any  technical  rights 
which  he  may  have,  and  which  will  prevent  his  being  placed  in  default, 
and  the  courts  in  such  cases  will  ordinarily  require  as  evidence  of 
waiver  an  act  or  declaration  of  a  very  positive  character.  In  this  case, 
however,  the  evidence  produced  by  the  plaintiff,  if  true,  would  show 
an  honest  attempt  to  obtain  the  deed,  to  which  he  was  undoubtedly 
entitled  upon  payment  of  the  last  installment.  It  would  show  three 
offers  to  perform,  coupled  with  ability  to  perform,  provided  the  de- 
fendant would  do  its  part.  It  would  further  show  that  the  defendant 
received  due  notice  in  writing  of  the  plaintiff's  intention  to  demand 
performance  on  October  26th,  though  this  notice  was  erroneously 
excluded.  It  would  further  show  that  at  this  time,  as  well  as  previous- 
ly and  thereafter,  the  defendant  made  no  effort  to  perform  and  showed 
that  it  would  not  then  perform  on  grounds  other  tfian  the  ground  that 
the  plaintiff  had  not  performed  on  its  part.  These  acts  are,  I  think, 
sufficient  to  show  an  intent  not  to  demand,  a  formality  with  which 
the  plaintiff  could  easily  have  complied,  and  which,  in  any  case,  would 
have  remained,  an  empty  formality. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 


(94  Misc.  Rep.  282) 

MATHUSHEK  &  SON  PIANO  CO.  v.  WELD  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    March  30,  1916.) 

1.  EXECX7T0RS  AND  ADMINISTRATORS  ®=S»441 — ^APPEARANCE  BT  ATTORNEY  OF  DE- 

CEDENT. 

In  suit  to  foreclose  a  lien  on  the  Instrument  by  the  conditional  vendor 
of  a  piano,  the  appearance  of  the  executor  of  the  deceased  buyer,  indi- 
vidually, as  an  attorney  for  the  widow,  who  had  custody  of  the  instru- 
ment, could  not  bind  decedent's  estate,  which  owned  the  instrument. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §f  1792-1797;  Dec.  Dig.  <g;=»441.] 

2.  Sales  ^t=>479(l) — Conditional  Seller — ^Foreclosure  of  Lien — Statute. 

Old  Municipal  Court  Act  (Laws  1902,  c.  580)  §§  138,  139,  gives  sellers 
under  contracts  of  conditional  sale  a  new  remedy  to  be  regarded  as  a 
lien,  as  well  as  a  conditional  title,  which  he  may  enforce  by  action  to 
foreclose,  as  any  other  Uen  may  be  foreclosed,  the  remedy  being  entirely 
distinct  from  the  right  to  retake  the  property  under  the  contract  of  con- 
ditional sale,  when  the  seller  is  required,  by  Personal  Property  Law 
(Consol.  Laws,  c.  41)  §  65,  to  make  sale  in  a  particular  way,  which  has 
no  appUcation  to  foreclosure  of  his  Uen. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  1418,  1419;  Dec 
Dig.  «=5>479(1).] 

^=5»For  other  cases  see  eanie  topic  6  KBT-NUMBER  In  all  Key-Numbered  Digests  A  Indexe» 
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3.  GouBTB  ^=s>18S(10)— Municipal  Ooubtb — Fobeclosubb  of  Seller's  Lien— • 

JTUBISDIOnON. 

Under  Old  Municipal  Court  Act,  §|  138,  139,  touching  foreclosure  of  a 
seller's  lien  on  personalty  conditionally  sold,  the  Municipal  Court  of  the 
City  of  New  York  has  no  Jurisdiction  to  foreclose  a  lien  arising  under  a 
contract  of  conditional  sale  of  personalty,  where  neither  the  purchaser  nor 
his  successors  In  Interest,  as  his  executor,  are  made  parties;  the  action 
being  brought  against  his  widow  having  only  custody  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  458;  Dec  Dig. 
<g=»188(10).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Mathushek  &  Son  Piano  Company  against  Arthur 
Weld  and  Claudia  Weld.  Prom  a  judgment  for  plaintiflE,  the  latter 
defendant  appeals.     Judgment  reversed,  and  complaint  dismissed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Franklin  Bien,  of  New  York  City,  for  appellant. 
Lorence  &  Harkavy,  of  New  York  City  (Henry  Harkavy,  and 
Louis  Lorence,  both  of  New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  [1]  The  plaintiff  herein  brought  an  action  on  the 
13th  day  of  July,  1915,  to  "foreclose  a  lien"  which  it  claimed  upon  a 
piano  which  was  sold  to  Arthur  Weld  under  a  conditional  bill  of  sale. 
At  the  time  of  the  beginning  of  the  action  Arthur  Weld  was  dead  and 
the  piano  was  in  the  possession  of  his  widow,  Claudia  Weld.  It  is 
undisputed  that  Claudia  Weld  claimed  no  title  to  the  piano  and  was 
not  the  successor  in  interest  of  Arthur  Weld.  The  title  to  the  piano 
was,  at  the  time,  in  Franklin  Bien  as  executor  of  Arthur  Weld,  and 
it  appears  that  the  piano  was  left  with  Claudia  Weld  as  custodian  in 
order  to  save  storage  charges.  The  plaintiflE  was  notified  that  Arthur 
Weld  was  dead,  but  nevertheless  made  Arthur  Weld  a  nominal  par- 
ty, and  never  made  his  executor  a  party  to  the  action.  The  executor 
did  not  appear  in  the  action,  though  Franklin  Bien,  as  an  individual, 
did  appear  as  attorney  for  the  widow.  Obviously  such  an  appearance 
cannot  bind  the  estate,  and  the  plaintiff  does  not  contend  that  the  es- 
tate was  a  party  to  this  case  or  is  bound  by  the  decision.  The  piano 
was  seized  by  tfie  marshal  under  a  writ  of  seizure,  and  the  learned 
trial  justice  has  given  judgment  adjudging  that  the  plaintiff  has  a 
lien  for  the  amount  unpaid  on  its  contract  of  conditional  sale,  and  or- 
dering the  marshal  to  sell  the  same  to  satisfy  the  lien  and  the  costs 
and  disbursements  awarded  at  the  trial.  Upon  this  appeal  the  de- 
fendant Claudia  Weld  claims  that  the  Municipal  Court  was  without 
jurisdiction  to  enter  a  judgment  in  the  action,  in  the  absence  of  the 
owner  of  the  property,  while  the  defendant  contends  that,  though  the 
judgment  would  not  be  binding  upon  the  owner,  the  court  had  power 
to  enter  such  a  judgment,  and  the  judgment  is  binding  against  the 
custodian. 

[2,  3]  The  action  was  brought  in  July,  1915,  and  is  therefore  gov- 

^=;9For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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emed  by  the  Old  Municipal  Court  Act.    That  act  provided  in  section 
139: 

"No  action  shall  be  maintained  In  this  conrt,  which  arises  on  a  •  ♦  ♦ 
contract  of  conditional  sale  of  personal  property,  <»  <»  «  except  an  action' 
to  foreclose  a  lien,  as  proTlded  in  this  article." 

It  also  provides  in  section  138  that: 

"In  an  action  to  foreclose  a  lien  upon  a  chattel  ♦  ♦  ♦  a  warrant,  com- 
manding the  marshal  to  seize  [it]  and  safely  keep  it  to  abide  the  judgment, 
may  be  issued,"  etc. 

In  several  cases  this  court  has  pointed  out  that  the  provisions  of  the 
Municipal  Court  Act  which  permit  the  "foreclosure  of  a  lien  under 
a  contract  of  conditional  sale"  are  somewhat  anomalous.  Strictly 
speaking,  title  under  a  contract  of  conditional  sale  rests  in  the  seller, 
and  a  person  cannot  in  theory  have  a  lien  on  his  own  property.  Nev- 
ertheless : 

"Though  the  remedy  aUowed  by  the  Municipal  Court  Act  is  anomalous  in 
theory  it  is  given  in  such  expUclt  language  that  it  is  susceptible  of  only  one 
interpretation."    Quattrone  v.  Simon,  85  Misc.  Rep.  357,  147  N.  Y.  Supp.  448. 

The  Legislature  has  given  a  new  remedy  by  the  Municipal  Court 
Act  to  sellers  under  contracts  of  conditional  sale.  For  the  purposes 
of  that  remedy  the  right  of  a  seller  under  such  a  contract  is  to  be  re- 
garded as  a  lien  as  well  as  a  conditional  title,  and  he  may  enforce  this 
right  by  action  to  foreclose  just  as  any  other  lien  may  be  foreclosed. 
It  must  be  remembered,  however,  that  this  remedy  is  entirely  distinct 
from  the  right  to  "retake"  the  property  under  the  contract  of  condi- 
tional sale. 

"In  case  of  a  s^zure  by  the  marshal  and  a  sale  in  execution  upon  a  judg- 
ment, the  property  is  not  retaken  by  the  vendor,  and  never  comes  into  his 
possession  either  actual  or  constructive.  Sigal  v.  Frank  E.  Hatch  Co.,  61  Misc. 
Rep.  332  [113  N.  Y.  Supp.  818],  and  cases  therein  cited.  ♦  •  ♦  In  an  action 
under  section  139  of  the  Municipal  Court  Act,  however,  the  property  remains 
In  the  custody  of  the  law  until  after  the  rights  of  the  parties  to  it  are  de- 
termined in  court,  whereupon  it  is  sold  at  a  Judicial  sale  and  the  lien  of  the 
vendor  is  satisfied."  Quattrone  v.  Simon,  85  Misc.  Bep.  357,  147  N.  Y.  Supp. 
448. 

The  court  cannot,  however,  consider  or  determine  the  "rights  of 
the  parties"  unless  the  party  against  whom  the  right  is  claimed  is 
brought  into  court.  That  party  in  this  case  is  obviously,  I  think,  the 
only  person  who  has  a  right  to  the  possession  of  the  property,  subject 
to  the  lien  of  the  plaintiff,  and  I  cannot  see  how  the  court  has  juris- 
diction to  order  the  property  taken  into  "tlie  custody  of  the  law,"  in 
order  that  it  may  determine  the  rights  of  the  parties,  except  in  an 
action  where  the- party  having  a  right  to  the  possession  of  the  proper- 
ty, subject  to  the  lien,  is  brought  into  court.  I  fail  to  see  how  this 
court  can  sustain  a  judgment  adjudicating  the  amount  of  a  lien,  and 
ordering  the  property  to  be  sold  to  satisfy  the  lien,  where  the  plain- 
tiff itself  concedes  that  the  judgment  is  not  binding  upon  the  pur- 
chaser of  the  property,  or  his  successors  in  interest. 

If  we  affirm  this  judgment,  we  will  produce  this  peculiar  situation ; 
Under  the  contract  of  sale  the  plaintiff  has  a  right  to  retake  the  pro|>- 
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erty,  and  upon  such  retaking  he  is  commanded  by  section  65  of  the 
Personal  Property  Law  to  make  the  sale  in  a  certain  way.  These 
provisions,  however,  have  no  application  to  a  seizure  by  the  marshal 
"and  a  sale  under  judgment  as  provided  by  sections  138  and  139  of  the 
Municipal  Court  Act.  See  Quattrone  v.  Simon,  supra;  Cnunp  v. 
Wissner,  163  App.  Div.  45,  148  N.  Y.  Supp.  401.  The  judgment  in 
this  case  is  concededly  not  binding  against  the  purchaser  or  his  suc- 
cessors in  interest,  yet  since  the  property  has  never  been  taken  by  the 
seller  and  come  into  his  possession,  the  successors  in  interest  of  the 
buyers  cannot  enforce  the  rights  given  to  them  by  statute  upon  a  re- 
taking of  the  chattel.  Their  sole  right  would  therefore  be  against 
the  marshal.  If  we  affirm  this  judgment  we  would  therefore  be  in 
the  position  of  commanding  the  marshal  to  Jsell  the  property  under  a 
judgment  which  would  subject  the  marshal  to  an  action  for  damages 
by  the  successors  in  interest  of  the  purchaser,  since  the  judgment  is 
not  binding  upon  them  and  has  divested  them  of  no  right  to  posses- 
sion. It  follows  that  the  court  is  without  jurisdiction  to  foreclose  a 
lien  arising  under  a  contract  of  conditional  sale,  where  neither  the 
purchaser  nor  the  purchaser's  successors  in  interest  have  been  made 
parties. 

Judgment  should  therefore  be  reversed,  with  $30  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 


(94  Misc.  Rep.  197) 

GOODKIND  V.  STEINBERG  BROS,  ft  KRIPITZER.  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department    March  30,  1916.) 

Mabteb  and  Servant  ^=»73(4)— Contract  of  EMPLOTMEiny-CoNSTBUCTioN— 
Entire  Contract. 

Defendant  employed  plaintiff  as  a  salesman  to  handle  its  hats,  the  con- 
tract to  commence  June  21st  and  continue  for  one  year.  Plaintiff  was  to 
receive  commissions  based  on  defendant's  entire  sales,  and  the  contract 
provided  that  there  should  be  an  accounting  in  December  after  the  fall 
season.  The  faU  season  in  the  trade  ran  from  June  to  November  15th  or 
20th.  The  contract  was  terminated  in  October,  plaintiff  becoming  a  mem- 
ber of  a  competing  firm.  HeW,  that  the  contract  was  an  entire  one,  and, 
where  defendant  claimed  that  plaintiff  wrongfully  breached  his  contract, 
that  question  should  be  submitted  to  the  jury,  for  In  case  of  such  breach 
there  could  be  no  recovery  for  commissions  earned  up  to  that  time. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  94- 
98;   Dec.  Dig.  «=>73(4).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Percy  Goodkind  against  Steinberg  Bros.  &  Kripitzer, 
Incorporated.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Joseph  Rosenzweig,  of  New  York  City,  for  appellant. 
Goldstein  &  Goldstein,  of  New  York  City  (Abraham  Lipton,  of 
New  York  City,  of  counsel),  for  respondent. 

^5»iror  otber  cases  see  same  topic  ft  KEY-NUMBER  in  all  Ke^-Numbered  Digests  ft  Indexes 
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WEEKS,  J.  On  May  4,  1915,  the  parties  to  this  litigation  entered 
into  a  contract  whereby  the  defendant  corporation  agreed  to  employ 
plaintiff  as  resident  and  traveling  salesman  to  handle  its  line  of  hats, 
"such  as  it  manufactures  and  will  manufacture,*'  which  contract  was 
to  commence  on  June  21,  1915,  and  to  continue  for  the  term  of  one 
year.  The  plaintiff  accepted  said  employment  and  agreed  to  establish 
and  maintain  an  office  by  himself,  without  any  cotenant,  to  conduct 
the  same  as  the  office  of  defendant,  and  not  to  handle  or  exhibit  any 
other  line  of  goods,  either  at  said  office  or  when  traveling,  and  to 
travel  as  and  when  directed  by  defendant  during  the  term  of  the 
agreement,  and  to  devote  himself  exclusively  to  the  business  of  de- 
fendant 

The  defendant  agreed  to  advance  sufficient  money  to  fix  up  and 
maintain  said  office,  and  to  pay  the  necessary  traveling  expenses,  and 
to  allow  plaintiff  a  drawing  account  of  $50  per  week,  except  that  dur- 
ing the  month  of  December,  1915,  such  drawing  account  should  only 
be  $25  per  week,  if  no  more  money  was  then  due  plaintiff  for  com- 
missions theretofore  earned.  The  moneys  advanced  to  and  drawn 
by  plaintiff  were  to  be  deducted  out  of  any  commissions  due  to  plain- 
tiff at  the  end  of  each  season,  when  an  accounting  was  to  be  had. 
It  was  agreed  that  no  commissions  were  to  be  due  on  goods  returned 
or  accounts  defendant  "shall  be  unable  to  collect,  although  charged 
upon  the  books,"  and  that  any  commission  advanced  or  paid  upon 
such  sales  should  be  deducted  at  the  time  of  such  accounting.  The 
defendant  agreed  to  pay  plaintiff  a  sum  equal  to  4  per  cent,  on  all 
goods  charged  upon  its  books  and  paid  for,  if  the  total  for  the  fall 
season  of  1915  be  under  $50,000,  and  should  the  business  done  by 
defendant  during  said  season  amount  to  $50,000  or  over,  a  sum  equal 
to  5  per  cent,  of  the  total  goods  sold  by  it  and  paid  for,  "the  same 
compensation  upon  the  same  basis  to  apply  for  the  following  season 
of  1915  to  1916,  as  regards  commissions  and  amount  of  business 
done."  It  was  conceded  that  the  fall  season  started  in  June  and 
ended  between  November  15th  and  20th. 

The  plaintiff  entered  upon  the  performance  of  the  contract,  the 
moneys  were  advanced  by  defendant,  and  the  office  opened,  and  prior 
to  October  8,  1915,  the  total  of  goods  sold  by  defendant  and  charged 
upon  its  books,  after  deducting  goods  returned  and  uncollectible  ac- 
counts, was  $60,456.33,  on  which  plaintiff  claims  to  be  entitled  to  com- 
missions of  $3,022.81,  less  $2,040.25  paid  on  account,  and  judgment 
was  awarded  to  him  upon  a  trial  before  the  court  without  a  jury  for 
the  full  amount  of  $952.85. 

The  plaintiff  testified  that  upon  all  goods  sold  there  was  a  dis- 
count of  10  per  cent,  to  the  trade,  so  that  the  amount  actually  due  to 
defendant  and  paid  to  it  was  in  all  cases  10  per  cent,  less  than  the 
face  of  the  invoice  as  charged  upon  the  books  of  defendant.  If  this 
were  the  only  question  in  the  case,  we  would  reduce  the  recovery  in 
the  sum  of  $302.28,  and,  as  so  reduced,  affirm  the  judgment;  but 
another  and  more  serious  question  is  involved. 

The  first  complaint  filed  by  plaintiff  was  insufficient,  and  it  was 
later  amended  to  set  up  a  termination  of  the  agreement  by  mutual 
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consent  on  October  8,  1915,  and  that  the  season  of  business  mentioned 
in  the  agreement  terminated  on  that  date;  but  before  the  case  was 
finally  reached  for  trial  a  further  amended  complaint  was  filed,  al- 
leging that  the  plaintiff  had  performed  all  the  terms  of  the  contract 
until  October  8,  1915,  when  the  defendant  wrongfully  and  without 
cause  discharged  him.  The  answer  denied  these  allegations,  and  set 
up  a  breach  of  the  agreement  by  plaintiff  in  leaving  defendant's  em- 
ploy before  the  termination  of  his  contract. 

Upon  the  trial  the  court  refused  to  consider  the  question  as  to 
whether  the  plaintiff  left  voluntarily  or  was  discharged,  because  there 
was  no  claim  for  damages  for  breach  of  contract  pleaded  by  the  de- 
fendant. In  this  we  think  the  court  was  in  error,  as  the  contract  was, 
in  our  opinion,  an  entire  contract,  certainly  for  the  fall  season,  and 
plaintiff  was  not  entitled  to  recover,  unless  he  proved  performance 
on  his  part  or  breach  of  the  contract  by  the  defendant.  Seaburn  v. 
Zachmann,  99  App.  Div.  218,  90  N.  Y.  Supp.  1005;  distinguishing 
Walsh  v.  N.  Y.  &  Kentucky  Co.,  88  App.  Div.  477,  85  N.  Y.  Supp.  83. 

Prior  to  the  making  of  the  contract  in  suit  the  plaintiff  had  a  con- 
tract with  defendant,  and  was  familiar  with  defendant's  business,  and 
knew  that  it  was  divided  into  two  seasons,  and  that  the  defendant  was 
obliged  to  make  contracts  and  commitments  in  order  to  be  prepared 
to  manufacture  the  merchandise  for  delivery  to  its  customers.  He 
knew  that  the  fall  season  did  not  terminate  until  November  15  or  20, 
1915,  and  the  contract  which  he  made  required  him  to  give  his  entire 
time  and  business  ability  to  the  handling  of  defendant's  line  of  goods 
until  June  21,  1916,  in  return  for  which  he  was  to  be  paid  by  a  com- 
mission, not  based  solely  upon  the  goods  which  he  sold  personally, 
as  under  his  former  contract,  but  upon  the  gross  sales  of  the  defend- 
ant, whether  made  by  or  through  him  or  otherwise. 

The  defendant  was  a  close  corporation,  and  at  the  time  the  contract 
was  made  its  president  was  Morris  Kripitzer,  who  on  September  30, 
1915,  sold  out  his  stock  to  his  two  associates,  and  plaintiff  went  into 
partnership  with  him  on  October  15,  1915,  under  the  name  of  Good- 
kind  &  Kripitzer,  manufacturing  and  selling  the  same  line  of  goods 
as  defendant. 

All  rules  of  interpretation  of  a  contract  are  aids  to  one  purpose, 
and  that  is  to  discover  the  intention  of  the  parties,  and  we  are  unable 
to  conceive  that  the  defendant  would  have  made  the  contract  here  in- 
volved, if  it  had  not  believed  that  it  secured  the  exclusive  services 
of  plaintiff  for  one  year  in  introducing  its  line  of  goods  into  a  market 
where  the  quality  of  the  manufactured  article  would  create  a  reputa- 
tion that  would  attract  future  business.  With  that  end  in  view  the 
contract  was  made  for  a  fixed  period  of  one  year,  and  provided  for 
the  establishment  and  maintenance  in  the  corporate  name  of  an  of- 
fice without  any  cotenant,  and  required  plaintiff  to  travel  throughout 
the  United  States  whenever  and  wherever  it  might  direct,  and  fur- 
ther provided  for  an  accounting  at  the  end  of  such  season. 

If  we  apply  the  rule,  as  stated  in  Clark  v.  West,  137  App.  Div.  23, 
29,  122  N.  Y.  Supp.  380,  385,  "that  a  contract  is  entire  when  it  ap- 
pears that  one  party  relies  upon  the  performance  by  the  other  party 
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of  his  promises,  and  divisible  when  it  appears  that  the  reliance  was 
on  the  promise  of  the  other  party  and  a  remedy  to  recover  damages," 
we  can  arrive  at  but  one  conclusion.  It  never  could  have  been  the  in- 
tention of  either  of  the  parties  to  the  contract  in  suit  that  the  plain- 
tiff had  the  right  to  breach  his  contract  in  the  middle  of  a  season, 
leaving  the  defendant  to  recover  damages,  which,  from  the  nature  of 
the  contract,  would  be  almost  impossible  of  proof.  The  illustrations 
given  in  Walsh  v.  N.  Y.  &  Kentucky  Co.,  88  App.  Div.  477,  483, 
85  N.  Y.  Supp.  83,  86,  are  peculiarly  applicable  to  the  present  case : 

"Thns  a  florist,  engaged  for  a  season  to  raise  flowers  for  a  spring  market 
and  abandoning  his  contract  before  the  expiration  of  the  term,  at  which  latter 
time  he  waa  to  be  paid,  or  an  architect  employed  to  plan  and  direct  the  con- 
struction of  a  building,  whose  compensation  was  to  be  paid  only  when  the 
building  is  completed.  *  *  *  In  these  and  like  instances,  the  contract  being 
entire,  the  entire  performance  Is  a  condition  precedent  to  a  recovery  for  serv- 
ices rendered." 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  $30  costs  to  appellant  to  abide  the  event    All  concur. 


DI  TOMMASO  V.  SYRACUSE  UNIVERSITY. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  8,  1916.) 

BviDBzrcB  ^=»558(7)— Examination  op  Physician— Interest. 

In  an  action  for  personal  Injuries,  a  physician  may  be  asked  upon  cross- 
examination  in  whose  interest  he  made  an  examination  of  the  plaintiff, 
to  show  the  interest  or  bias  of  the  witness,  although  his  answer  discloses 
that  an  insurance  company  is  defending  the  action,  if  not  asked  for  the 
purpose  of  prejudicing  the  Jury. 

[Ed.  Note.— Ebr  other  cases,  see  Evidence,  Cent  Dig.  §  2379;  Dec.  Dig. 
«=>558(7).] 

Foote,  J.,  dissenting. 

Appeal  from  Special  Term,  Onondaga  County. 

Action  by  Francesco  Di  Tommaso  against  Syracuse  University. 
From  an  order  granting  defendant's  motion  to  withdraw  a  juror  and 
put  the  case  over  the  term,  trial  fee  and  defendant's  witness  fees  to 
be  taxed  on  the  plaintiff,  plaintiff  appeals.    Order  reversed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  and 
MERRELL,  JJ. 

Harry  E.  Newell,  of  Syracuse,  for  appellant. 

C.  V.  Byrne,  of  Syracuse,  for  respondent 

KRUSE,  P.  J.  ^A  physician,  who  made  an  examination  of  the  in- 
juries of  the  plaintiff,  was  called  as  a  witness  for  the  defendant  to  tes- 
tify upon  that  subject.  He  was  asked  upon  cross-examination  in 
whose  interest  he  made  the  examination,  and  replied :  "The  insurance 
company."  V' Thereupon  the  defendant's  counsel  asked  that  a  juror  be 
withdrawn  and  the  case  go  over  the  term,  and  that  the  costs  of  the 
action  be  imposed  upon  the  plaintiff.     The  application  to  withdraw 

^=»For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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a  juror  and  postpone  the  trial  was  granted,  and  the  plaintiff  was  re- 
quired to  pay  a  trial  fee  and  the  defendant's  witness  fees.  The  trial 
judge  states  in  his  memorandum  that  the  imposition  of  the  terms  is  not 
intended  to  punish  the  plaintiff,  but  to  compensate  the  defendant  for 
the  consequences  of  a  wrong  or  error  for  which  it  was  not  responsible. 
The  plaintiff  challenges  the  order  upon  two  grounds :  (1)  That  the 
question  and  the  answer  elicited  and  the  entire  cross-examination  was 
proper  to  show  that  the  witness  was  interested  in  the  defense;  and 
(2)  that  in  any  event  the  court  had  no  authority  to  impose  costs.  To 
better  appreciate  the  precise  questions  involved,  I  quote  just  what  took 
place  as  recited  in  the  order: 

"Samuel  Stewart,  called  by  the  defendant  and  sworn.  Gross-examination  by 
Mr.  H.  E.  NeweU: 

"Q.  Ton  say  you  made  this  examination  on  the  4th  of  March,  1914?  A.  Yes, 
sir.  Q.  That  was  a  month  after  the  accident?  A.  Yes,  sir.  Q.  You  didn't  go 
there  at  Mr.  Di  Tommaso*s  request,  did  you?  A.  No,  sir.  Q.  At  whose  request 
did  you  go?  A.  It  was  some  one  in  Mr.  Jenney's  office  at  that  time.  Q.  You 
understood  the  examination  was  for  the  purpose  of  preparing  a  defense  in 
this  lawsuit?    (Objected  to  as  immaterial.) 

"The  Court:  He  may  answer.    (Exception  for  defendant) 

"A-  I  did  not  Q.  You  didn't  understand  that  you  were  there  at  Mr.  Di 
Tommaso's  request — in  his  interest?  A.  No,  sir.  Q.  You  were  there  in  the 
interest  of  some  one  else?  A.  Yes,  sir.  Q.  Who  was  that  some  one  else?  A. 
The  insurance  company. 

*'Mr.  Byrne:  That  is  objected  to  as  improper  and  incompetent  and  imma- 
terial, and  at  this  time  I  ask  that  a  juror  be  withdrawn  and  that  the 
case  go  over  the  term,  and  that  the  costs  of  the  action  to  date  be  imposed  upon 
the  plaintiff. 

"The  CJourt:  Did  you  expect  that  answer? 

"Mr.  Newell:  I  did  not  expect  the  answer.  It  was  not  asked  for  the  purpose 
at  aU.    I  am  simply  entitled  to  find  out  from  the  witness  how  he  is  interested. 

"The  Court:  That  question  must  have  been  asked,  it  seems  to  me,  with  a 
view  of  bringing  out  that  answer. 

"Mr.  Newell:  It  certainly  was  not.  I  simply  asked  to  show  that  he  was 
not  there  in  the  interest  of  the  plaintiff. 

"The  Court:  You  brought  that  out  when  you  showed  he  was  brought  there 
by  some  one  from  Mr.  Jenney's  office.    What  is  the  motion? 

"Mr.  Byrne:  The  motion  Is  to  withdraw  a  Juror,  and  that  the  case  be  put 
over  the  term,  and  that  the  costs  in  the  case  to  date  be  imposed  upon  the 
plaintiff. 

**The  Court:  A  Juror  may  be  withdrawn  and  the  case  may  go  over  the  term. 
The  plaintiff  may  be  charged  with  a  trial  fee.    (Exception  for  plaintiff.) 

"Mr.  Byrne:  How  about  our  witnesses?  We  have  a  number  of  witnesses 
here  from  GloversviUe. 

"The  Court:  And  witnesses*  fees  to  be  taxed.    (Exception  for  plaintiff.) 

"The  Court:  A  Juror  may  be  withdrawn,  and  the  case  is  over  the  term." 

While  I  think  the  learned  trial  judge  was  entirely  justified  in  con- 
cluding that  plaintiff's  counsel  expected  the  answer  which  he  elicited 
to  his  question,  and  that  it  was  his  deliberate  purpose  to  have  the  fact 
appear  that  the  doctor  made  the  examination  in  the  interest  of  the 
insurance  company,  I  am  of  the  opinion  that  the  question  was  proper. 
While  the  courts  have  quite  uniformly  frowned  upon  the  practice  of 
getting  before  the  jury  the  fact  that  an  insurance  company  is  defend- 
ing the  action,  where  that  is  done  for  the  purpose  of  prejudicing  the 
jury  (Rodzoborski  v.  American  Sugar  Refining  Co.,  210  N.  Y.  262, 
104  N.  E.  616;  Simpson  v.  Foundation  Co.,  201  N.  Y.  479,  95  N,  E. 
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10,  Ann.  Cas.  1912B,  321;  Hordern  v.  Salvation  Army,  124  App. 
Div.  674,  109  N.  Y.  Supp.  131),  I  am  not  aware  that  the  courts  have 
gone  so  far  as  to  hold  that  such  inquiry  is  always  improper  or  preju- 
dicial. The  Legislature  has  specifically  provided  that  the  inquiry 
may  be  made  in  impaneling  a  jury,  within  certain  limits.  Code  of 
Civil  Procedure,  §  1180,  as  amended  in  1911  (L.  1911,  c.  206). 

The  subject  was  quite  fully  and  satisfactorily  discussed  by  Mr. 
Justice  Williams  in  two  cases  in  this  court.  Grant  v.  Nat.  Ry.  Spring 
Co.,  100  App.  Div.  234,  91  N.  Y.  Supp.  805 ;  Odell  v.  Genesee  Const. 
Co.,  145  App.  Div.  125,  129  N.  Y.  Supp.  122.  We  are  still  in  accord 
with  the  reasoning  of  those  opinions.  The  same  subject  was  discussed 
in  the  Second  Department,  and  in  the  main  the  view  of  the  majority 
was  in  accord  with  that  of  this  court.  Rinklin  v.  Acker,  125  App. 
Div.  244,  109  N.  Y.  Supp.  125.  Much  has  been  written  upon  this  sub- 
ject, and  it  is  not  necessary  to  say  more  than  that,  while  we  loyally 
follow  the  decision  of  the  Court  of  Appeals  in  letter  and  in  spirit,  we 
think  the  doctrine  should  not  be  further  extended. 

The  inquiry  here  was  proper,  as  I  think,  to  show  the  bias  or  inter- 
est of  the  witness.  He  admitted  that  he  did  not  make  the  examination 
of  the  plaintiff  at  his  request  or  in  his  interest,  but  he  did  not  admit 
that  he  made  it  in  the  interest  of  the  defendant.  He  stated  that  he 
was  requested  to  make  the  examination  by  some  one  in  Mr.  Jenney's 
office.  What  connection  Mr.  Jenney  had  with  the  case  does  not  ap- 
pear. He  was  not  the  attorney  of  record  for  the  defendant.  It  may 
be  inferred  that  he  was  the  attorney  for  the  insurance  company,  and 
that  the  insurance  company  was  defending  the  action.  If  so,  it  was 
a  proper  circumstance  for  the  jury  to  consider  in  determining  the 
credibility  to  be  given  to  his  testimony.  •  It  has  been  held  that  a 
physician  who  testifies  in  a  personal  injury  action  may  be  asked  by 
whom  he  was  sent  to  examine  the  plaintiff  and  by  whom  he  was  paid. 
Chicago  City  R.  Co.  v.  Carroll,  206  111.  318,  68  N.  E.  1087,  affirming 
102  lU.  App.  202.  And  so  it  has  been  held  that  a  witness  may  be 
asked  as  to  his  employment  by  one  who  will  be  subjected  to  a  liability 
in  case  the  party  against  whom  the  witness  testifies  is  successful. 
Lenahan  v.  Coal  Co.,  221  Pa.  626,  70  Atl.  884.  ^  In  the  last  case  it 
appeared  that  the  action  was  for  personal  injuries.  One  of  the 
defendant's  attorneys  was  called  by  the  defendant  to  discredit  one 
of  the  plaintiff's  witnesses,  and  on  cross-examination  by  plaintiff  he 
was  asked  whether  he  represented  as  attorney  a  company  that  had 
insured  defendant  against  loss  from  accidents  to  its  employes.  Wit- 
ness answered  that  he  did.  This  was  objected  to,  but  the  objection 
was  overruled,  and  a  verdict  was  found  for  plaintiff.  Upon  appeal 
the  court  stated  that  such  evidence  introduced  by  the  plaintiff  is  ground 
for  reversal,  but  that  in  applying  that  rule  regard  must  be  had  to  the 
undoubted  right  of  the  plaintiff  to  cross-examine  a  witness  for  defend- 
ant to  show  his  interest  or  bias,  and  held  that  such  an  examination 
goes  to  the  credibility  of  the  witness,  and  the  right  is  not  to  be  denied 
or  abridged  because  incidentally  facts  may  be  developed  that  are 
irrelevant  to  the  issue  and  prejiidicial  to  the  other  party. 

We  do  not  intend  to  hold  that,  if  a  jury  is  prejudiced  by  such  an 
158N.Y.S.— 12 
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inquiry,  the  verdict  may  not  be  set  aside,  even  though  the  inquiry 
may  have  been  proper,  or  even  that  a  trial  may  not  be  interrupted  and  a 
juror  withdrawn,  and  retrial  be  had,  where  it  is  apparent  during  the 
progress  of  the  triql  that  the  jury  has  become  or  will  be  prejudiced. 
But  that  is  not  this  case.  The  order  was  not  made  upon  that  ground. 
It  is  distinctly  stated  therein  that  the  court  held  the  testimony  to  be 
improper,  constituting  a  sufficient  irregularity  to  cause  a  mistrial. 

We  need  not  pass  upon  the  power  of  the  court  to  impose  the  costs, 
because  the  conclusion  reached  necessarily  leads  to  a  reversal  of  the 
order,  the  effect  of  which  will  relieve  the  plaintiff  from  payment  of 
the  costs  so  imposed. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements. 
All  concur,  MERRELL,  J.,  in  a  separate  memorandiun,  except 
FOOTE,  J.,  who  dissents,  and  votes  for  modification  of  the  order,  so 
as  to  impose  the  costs  upon  the  attorney  personally. 

MERRELL,  J.  I  concur  for  reversal  upon  both  grounds  urged  for 
appellant.  The  questions  asked  the  witness  Stewart,  disclosing  his 
interest  in  the  litigation,  were  entirely  proper.  In  weighing  his  testi- 
mony, the  jury  was  entitled  to  know  whether  the  witness  was  en- 
tirely disinterested,  or  whether  he  was  a  paid  employe  of  some  one 
vitally  interested  in  the  result  of  the  trial.  Such  information  clearly 
would  be  of  inestimable  benefit  in  aiding  the  jury  in  determining  the 
credibility  of  the  witness  and  the  weight  to  be  given  his  testimony. 
It  is  of  secondary  importance  that  the  replies  to  the  questions  ask- 
ed might  unexpectedly  disclose  facts  prejudicial  to  the  defendant's 
rights.  Any  resulting  prejudice  might  easily  be  taken  care  of  by  a 
watchful  court  in  its  charge,  or  by  way  of  instruction  to  the  jury  at 
the  time  the  prejudicial  matter  appeared.  In  a  case  beyond  the  control 
of  the  court,  any  verdict  resultant  from  such  prejudice  could  and 
would  be  set  aside.  ^ 

The  imposition  of  costs  was  erroneous.  Costs  are  entirely  a 
creature  of  the  statute,  and  respondent  points  to  no  Code  provision 
or  other  statutory  authority  permitting  the  imposition  of  costs  in 
such  a  case  as  that  imder  consideration.  In  the  absence  of  such 
statutory  authority,  no  costs  could  be  properly  allowed.  If  plain- 
tiff's attorney  was  guilty  of  contemptuous  conduct,  the  court  had  the 
undoubted  authority  to  punish  him  for  his  misconduct.  But  such  was 
not  the  course  adopted  by  the  trial  judge  in  this  case;  the  learned 
trial  court  explicitly  stating  that  costs  were  not  imposed  as  a  punish- 
ment to  plaintiff,  but  to  compensate  the  defendant 
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(94  Misc.  Bep.  803) 

WEINBERG  V.  GASH. 

(Supreme  Court,  Appellate  Term,  First  Department.    March  30,  1916.) 

1*  Sales  ^=»150(3) — Contbacts — Delivbbt. 

Where  a  contract  of  sale  fixed  no  date  of  delivery,  delivery  within  a 
reasonable  time  is  sufficient,  and  the  seller  cannot  be  put  in  default  by  a 
letter  promising  payment  on  delivery,  but  fixing  no  time. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §  356;  Dec.  Dig. 
«=s>150(3),] 

2.  Sales  ^=s>152 — ^Bbeaoh  by  Sellbb— What  Constitutes. 

Where  seller  began  an  action  for  the  entire  purchase  price  before  de- 
livery of  all  of  the  goods,  such  action  was  a  repudiation  of  the  obligation 
to  make  complete  delivery  without  payment  by  the  buyer,  and  so  the 
buyer  need  not  demand  delivery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §  357;  Dec.  Dig. 
«=>152.] 

3.  Sales  ^=»180(3) — Contbacts — Constbuotion. 

Where  a  contract  of  sale  fixed  no  time  for  delivery  or  the  terms  of  pay- 
ment, delivery  and  payment  are  concurrent  conditions;  but  the  buyer, 
though  he  is  not  liable  wliere  the  seller  breached  his  contract  by  not  de- 
livering all  of  the  goods,  may  waive  performance  by  the  seller,  so  that 
the  seller  may  recover  for  the  portion  delivered  and  accepted. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  §  471;  Dec.  Dig. 
«=>180(3).] 

4.  Sales  ^=s>180(3) — Contbacts — ^Bvidenoe — ^Waiveb. 

Where  a  buyer,  entitled  to  delivery  of  all  goods  at  one  time,  accepted 
partial  deliveries,  using  the  goods  and  assuming  liability  for  those  re- 
ceived, it  waived  any  right)  to  defeat  recovery  on  the  ground  that  the 
seller  had  not  completely  performed. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  §  471;  Dec.  Dig. 
<S=>180(3).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Flora  Weinberg,  doing  business  as  the  Grand  Union  Fold- 
ing Box  Company,  against  Abraham  Gash.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Reversed  and  remanded. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

William  A.  Reynolds,  of  New  York  City,  for  appellant. 
H.  &  J.  J.  Lesser,  of  New  York  City  (Harry  Yarm,  of  New  York 
City,  of  counsel),  for  respondent. 

LEHMAN,  J.  In  July,  1914,  the  defendant  ordered  from  the  plain- 
tiff, 20,000  boxes.  These  box^s  were  to  be  made  to  order,  and  the 
order  included  a  partition  and  two  fillers  for  each  box.  For  some  rea- 
son the  plaintiff  did  not  begin  delivery  of  the  boxes  until  December, 
1914.    At  the  trial  the  defendant's  counsel  conceded : 

That  upon  this  order  '*we  received,  on  the  12th  day  of  December,  1914, 12,500 
cartons ;  that  thereafter  we  received,  and  within  say  about  a  week  we  receiv- 
ed, about  500  fillers,  and  about  the  8th  day  of  January,  1915,  we  received  10 
bundles  of  fillers,  or  altogether  about  6,000  fillers — 6,500  altogether;  that  we 
received  all  of  the  20,000  partitions." 

^s9For  oUier  case*  see  aame  topic  A  KBT-NUMBER  in  aU  Key-Numbered  Dlgeeu  &  Indexes 
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It  appeared  at  the  trial  that  while  these  deliveries  were  being  made 
the  plaintiff  demanded  payment  of  the  entire  amount  of  the  order,  on 
the  ground  that  the  defendant  himself  had  prevented  the  plaintiflF 
from  completing  the  order  promptly  after  the  contract  was  made. 
The  evidence  clearly  establishes  that  the  defendant  objected  to  these 
bills,  though  there  is  a  conflict  of  testimony  as  to  the  nature  of  these 
objections.  It  is  not  disputed,  however,  that  the  bill  which  was  ren- 
dered was  for  the  sum  of  $444.22,  and  was  made  up  of  charges  for 
21,893  boxes  at  $19.70  per  thousand,  and  that  the  defendant  claimed 
that  he  had  ordered  only  20,000  boxes  at  $19  per  thousand.  On  Jan- 
uary 16,  1915,  the  defendant  wrote  to  the  plaintiff: 

"According  to  conversation  had  with  yon  over  the  telephone  to-day  I  am  in- 
-closing  herewith  check  for  $150  on  account  of  your  corrected  Invoice  for  $380, 
less  2%.  As  soon  as  you  will  deliver  the  balance  of  the  boxes  and  partitions, 
we  win  send  you  the  balance  of  $230,  less  2%.'* 

The  defendant  inclosed  in  this  letter  a  check  for  the  sum  of  $150. 
This  check  bore  the  indorsement: 

''No  receipt  necessary.  This  check  is  in  fuU  and  satisfactory  settlement  of 
the  following: 

If  Incorrect  Please  Return 

As  per  your  corrected  bill $380.00 

1/16/16  on  account 150.00 

Due  you  balance $230.00 

2%" 

The  plaintiff  refused  to  accept  this  check,  because  she  claimed  that 
the  indorsement  thereon  did  not  represent  the  understanding  of  the 
parties,  and  immediately  began  an  action  for  the  agreed  price  of  the 
boxes.  She  discontinued  this  action  after  it  appeared  at  the  trial  that 
complete  delivery  under  the  contract  had  not  been  made  and  the  trial 
judge  had  intimated  that  the  action  was  prematurely  brought.  There- 
after, on  February  13,  1915,  she  tendered  delivery  of  the  remainder  of 
the  order,  but  the  delivery  was  refused.  Upon  this  record  the  trial 
justice  has  rendered  judgment  for  the  defendant. 

Upon  this  appeal  we  must  consider  only  two  questions :  First — Was 
the  plaintiff  in  default  prior  to  February  13th,  so  that  the  delivery  ten- 
dered on  that  date  was  too  late?  Second — If  the  plaintiff  was  in  de- 
fault on  that  date,  is  she  entitled  to  a  recovery  for  the  deliveries  pre- 
viously made  and  accepted  ? 

[1,  2]  The  contract  contains  no  clause  fixing  the  date  of  delivery, 
and  therefore  it  required  delivery  only  within  a  reasonable  time.  It 
appears  undisputed  that  the  parties  did  not  consider  the  plaintiff  in  de- 
fault on  January  16th,  when  the  defendant  wrote  the  letter  quoted 
above.  That  letter  fixed  no  definite  date  for  the  delivery,  and  without 
that  it  is  well  established  that  the  buyer  could  not  put  the  seller  in 
default.  That  rule  of  law,  however,  does  not  prevent  the  seller  from 
putting  himself  in  default  if  thereafter  he  repudiates  his  obligation 
under  the  contract.  In  the  present  case  the  buyer,  after  the  failure  of 
the  defendant  to  pay  her  demand  for  the  whole  purchase  price,  appar- 
entiy  considered  herself  entitled  to  bring  an  action  without  further 
delivery  of  the  entire  nimiber  of  boxes.    This  action  must  have  been 
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predicated  upon  the  assumption  that  the  seller  was  no  longer  under 
ajiy  obligation  to  make  deliveries.  Though  that  action  was  discon- 
tinued, the  bringing  of  the  action  is  sufficient  evidence  to  permit,  even 
if  it  does  not  require,  the  inference  that  the  seller  repudiated  her  ob- 
ligation, to  make  delivery  unless  the  buyer  paid  her  demand.  After 
she  brought  that  action,  it  would  have  been  a  mere  empty  formality 
for  the  buyer  to  demand  a  delivery  within  any  specific  time.  It  fol- 
lows, I  think,  that  the  trial  justice  could  properly  hold  in  this  case 
that  the  bringing  of  an  action  for  the  whole  purchase  price  was  tan- 
tamount to  a  refusal  to  deliver  unless  the  purchase  price  was  paid,  and 
that  thereupon  the  seller  was  in  default  under  her  contract,  and  that 
the  tender  thereafter  of  the  remainder  of  the  goods  called  for  by  the 
contract  was  made  too  late. 

[3]  The  contract  called  for  the  delivery  of  20,000  boxes.  It  fails 
to  provide  when  these  boxes  were  to  be  delivered  or  paid  for.  In  such 
a  case  it  is  well  established  that  delivery  of  the  goods  called  for  by  the 
contract  and  pa3mient  for  these  goods  are  concurrent  conditions.  In 
the  case  of  Catlin  v.  Tobias,  26  N.  Y.  217,  84  Am.  Dec.  183,  the  Court 
of  Appeals  laid  down  the  rule  that,  where  a  contract  required  the  de- 
livery of  a  certain  quantity  of  goods  in  certain  specified  months,  the 
contract  at  least  as  to  each  month  "was  entire,  and  called  for  an  en- 
tire performance,  and  until  such  performance  was  made  or  tendered 
there  was  no  liability  on  the  part  of  the  defendant."  In  that  case  the 
contract  called  for  the  delivery  of  a  specified  number  of  articles  in 
the  months  of  April,  May,  and  June  respectively.  The  plaintiff  de- 
livered a  portion  of  the  amount  required  by  the  contract  to  be  deliv- 
ered in  April.  The  defendant  retained  the  articles  delivered  and  used 
them.  The  court  refused  in  that  case  to  allow  any  partial  recovery 
for  the  goods  actually  delivered  and  used : 

"The  defendant  was  not  bound  to  retain  the  articles  deUyered  to  him  under 
the  contract  in  the  course  of  the  month  of  April,  or  of  any  other  month  includ- 
ed within  its  limits,  without  using  or  disposing  of  them,  until  the  contract,  or 
€ven  the  month,  had  expired,  to  ascertain  whether  the  vendors  would  perform 
their  agreement.  He  made  his  contract  to  obtain  the  articles  which  he  was  to 
buy  for  immediate  and  constant  use,  and  no  one  could  have  demanded  or  ex- 
pected that  he  would  not  use  them  as  they  were  required  in  his  business.  But, 
if  he  did  not  waive  the  performance  of  the  contract  he  had  a  right  to  Insist 
upon  its  performance  as  an  entirety,  and  when  the  vendors,  without  cause  or 
excuse,  refused  to  perform  it,  he  was  not  bound  to  return  what  he  had  receiv- 
ed, nor  could  he  be  compeUed  to  pay  for  a  part  performance.*'  (Italics  are 
mine.) 

In  the  present  case  the  learned  justice  below  has  held  that  under 
the  authority  of  that  case  there  can  be  no  recovery.  I  agree  with 
him  that  under  the  authority  of  that  case  we  must  consider  that  the 
contract  for  delivery  of  the  boxes  was  an  entire  contract,  and  that 
there  can  be  no  recovery  for  a  partial  performance  if  the  ''defendant 
did  not  waive  the  performance  of  the  contract"  as  a  condition  preced- 
ent to  such  a  recovery.  If,  however,  there  has  been  such  a  waiver, 
the  seller  may  recover  for  the  portion  delivered  and  accepted.  In  the 
case  of  Avery  v.  Willson,  81  N.  Y.  341,  37  Am.  Rep.  503,  the  Court 
of  Appeals,  in  .considering  the  effect  of  this  rule,  stated : 
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'This  rule  does  not  afifect  the  principle  that  where  there  is  to  be  a  sin^e  de- 
livery at  one  and  the  same  time,  and  only  part  of  the  goods  have  been  receiv- 
ed,  the  vendee  may  waive  the  right  to  insist  upon  such  delivery  and  become 
liable  to  pay  for  the  portion  actually  accepted  and  appropriated." 

Obviously  in  each  case  the  question  of  whether  there  has  been 
a  waiver  of  complete  delivery  under  the  contract  depends  upon  the 
intention  of  the  parties  as  evidenced  by  the  circumstances  of  the  par- 
ticular case;  but  where  those  facts  show  clear  intent  that  payment 
should  be  made  for  the  goods  delivered  and  appropriated,  either  be- 
fore or  without  regard  to  the  completion  of  the  entire  contract,  then 
clearly  the  entire  performance  as  a  condition  precedent  to  such  pay- 
ments has  been  waived.  No  further  citation  is  necessary  to  establish 
that  this  is  the  law  of  this  state,  and  the  only  question  is  whether  the 
facts  of  this  particular  case  show  such  an  intent. 

[4]  In  the  present  case  the  contract  called  for  one  entire  delivery, 
and  in  that  respect  it  differs  from  the  case  of  Catlin  v.  Tobias,  supra, 
where  deliveries  were  to  be  made  constantly.  The  defendant  in  the 
present  case  had  a  right,  therefore,  to  refuse  partial  deliveries.  He  not 
only,  however,  did  not  refuse  these  partial  deliveries,  but  himself  sent 
to  the  plaintiff  for  "fillers,"  so  that  he  might  be  able  to  use  the  boxes 
delivered.  At  all  times  he  evinced  an  intent  not  to  pay  for  any  boxes 
or  platforms  which  were  delivered  without  such  "fillers,"  and  he  can- 
not be  held  to  have  waived  the  requirement  that  each  box  delivered 
should  be  complete  with  two  such  fillers ;  but  I  think  that  it  is  equally 
clear  that  he  evinced  an  intent  that  he  should  pay  for  any  boxes  de- 
Hvered  complete  with  platforms  and  fillers  without  waiting  for  the 
delivery  of  the  entire  order.  Throughout  the  case  it  appears  that  his 
objections  to  the  plaintiff's  demands  for  payment  were  based,  even  ac- 
cording to  his  own  version,  upon  three  elements:  First,  that  these 
demands  included  payment  of  the  entire  contract;  second,  that  the 
amount  of  the  contract  was  only  20,000  boxes,  and  the  price  only  $19 ; 
and,  third,  that  he  should  not  be  required  to  pay  for  boxes  which 
he  could  not  use  because  the  plaintiff  failed  to  furnish  the  required 
fillers.  He  did,  however,  offer  to  pay  and  clearly  considered  himself 
liable  for  that  part  of  the  goods  dehvered  which  included  fillers. 

The  appellant  is  therefore  entitled  to  a  new  trial,  upon  which  the 
issues  of  the  amount  of  fillers  delivered  and  accepted  and  the  agreed 
price  per  box  may  be  determined. 

Judgment  is  therefore  reversed,  and  new  trial  ordered,  with  $10 
costs  to  appellant  to  abide  the  event.    All  concur. 


(94  Misc.  Rep.  259) 

PUPIN  V.  STIYACHICH. 

(Supreme  Court,  Appellate  Term,  First  Department    March  80,  1916.) 

1.  Associations  ^=>19— Lease — Construction  to  Determine  Landlord. 

Where  a  lease  of  premises,  held  in  trust  for  the  Serb  Federation  Sloga 
by  its  president,  the  Serb  consul  general,  read:  "Contract  entered  In  be- 
tween the  Serb  Federation  Sloga,  through  Prof.  M.  I.  P.,  president,  and 
P.  O.  S.  [the  lessee].    (1)  Serb  Federation  Sloga  rents  the  printing  plant 

^=:»For  other  cases  see  same  topic  &  KBY-NT7MBBR  in  all  Key-Numbered  Digests  A  Indexes 
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with  all  machines,  utensils  which  are  located  in  the  Serbian  Home,  443 
West  Twenty-Second  street.  (2)  Period  of  rent  is  four  years,  from  Au- 
gust 15,  1915,  to  Aujnist  16,  1919.  It  is  understood  that  the  trustee  of 
the  Serbian  Home  will  guaranty  the  time  after  the  couTention  of  Serb 
Federation  Sloga" — which  lease  was  signed,  "Rentee,  P.  O.  S. ;  Proprietor, 
M.  I.  P.,  Supreme  President  Serb  Federation,  Trustee  of  the  Serbian  Home 
and  the  Printing  Plant,"  such  lease  was  by  the  federation,  and  not  by  its 
president. 

[£d.  Note. — ^For  other  cases,  see  Associations,  Cent  Dig.  {  29;  Dec.  Dig. 
«=>19.] 

2.  Associations  ^s»19— Lease— Dispossession  of  Tenant. 

Where  premises,  held  in  trust  for  a  federation  by  Its  president,  were 
leased  by  the  federation  through  the  president,  the  tenant  could  not  be  dis- 
possessed by  the  president,  trustee  and  owner  of  the  legal  title,  because 
the  federation  which  made  the  lease  with  his  consent  did  not  pay  over 
to  him  the  rent  of  the  premises  for  a  sinking  fund  for  the  uses  of  the 
federation,  as  had  been  agreed. 

[Ed.  Note. — ^For  other  cases,  see  Associations,  Cent.  Dig.  |  29 ;  Dec.  Dig. 
«=>19.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Michael  I.  Pupin,  as  trustee,  landlord,  against  Petar  O. 
Stiyachich,  tenant.  From  an  order  awarding  possession  to  the  land- 
lord, the  tenant  appeals.    Order  reversed,  and  petition  dismissed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Burbank  &  Tryon,  of  New  York  City  (James  O.  Tryon,  of  New 
York  City,  of  counsel),  for  appellant. 

Parker,  Davis  &  Wagner,  of  New  York  City  (Roy  M.  Robinson,  of 
New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  It  appears  that  on  August  17,  1915,  the  tenant- 
appellant  leased  a  printing  office  and  outfit  at  443  West  Twenty-Second 
street.  The  tide  to  these  premises  is  in  the  respondent.  The  deed 
under  which  he  holds  the  premises  provides  that  he  shall  apply  the 
rents — 

"for  the  purpose  of  aiding  the  educational  and  benevolent  fund  of  the  Serb 
Federation  Sloga,  a  voluntary  association,  In  its  work  of  education  and  benev- 
olence." 

It  also  empowers  the  trustee — 

''should  he  so  desire  to  turn  over  to  the  said  educational  and  benevolent  fund 
of  the  aforesaid  Serb  Federation  Sloga,  the  entire  building  now  located  uix>n 
the  premises  hereinbefore  mentioned,  or  any  portion  thereof,  whldi  said  build- 
ing, or  portion  thereof,  may  be  used  by  the  trustees  or  committee  having  con- 
trol of  said  educational  and  benevolent  fund  of  the  Serb  Federation  Sloga  for 
its  proper  uses  and  purposes  as  hereinbefore  mentioned." 

The  respondent  claims  that  he  is  the  landlord  of  the  premises  by 
virtue  of  the  fact  that  he  holds  title  under  this  deed  as  trustee,  that 
as  trustee  he  has  leased  the  printing  office  to  the  tenant  for  four  years 
at  a  rental  of  $60  per  month,  and  that  the  tenant  has  not  paid  him 
this  rent.     It  is  undisputed  that  the  tenant  has  paid  no  rent  to  the 

^s>FOT  other  easM  see  Mine  topic  &  KET-NUMBER  la  «U  Key-NumlMred  Dlgeato  &  Indexet 
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respondent,  but  that  he  has  paid  his  rent  to  the  Serb  Federation 
Sloga,  and  the  only  question  in  this  case  is  whether  the  Federation 
or  the  respondent,  as  trustee  for  the  educational  and  benevolent  fund 
of  the  Federation,  is  the  landlord  to  whom  the  rent  was  payable. 

[1]  It  appears  that  Michael  I.  Pupin  is  not  only  the  trustee  in  whom 
title  to  the  building  is  vested,  but  he  is  also  Supreme  President  of  the 
Serb  Federation.  He  is  also  the  Serbian  consul  general,  and  as  such 
leases  an  office  in  the  building  which  he  holds  as  trustee,  and  pays 
rent  for  the  same  to  the  Federation,  and  he  also  apparently  maintains 
in  the  same  building  certain  benevolent  activities  of  his  own,  which 
have  some  connection  with  the  activities  of  the  Federation.  Naturally^ 
in  all  dealings  of  the  respondent  in  connection  with  these  premises, 
some  confusion  is  apt  to  arise  as  to  the  capacity  in  which  the  respond- 
ent was  acting,  and  the  present  litigation  is  a  result  of  this  confusion. 
The  lease  which  the  respondent  claims  he  made  with  the  tenant,  sa 
far  as  material  to  this  litigation,  reads  as  follows : 

''Contract  entered  in  bet^neen  the  Serb  Federation  Bloga,  through  Prof.  M. 
I,  Pupin,  president,  and  Petar  O.  Stiyachich: 

"(1)  Serb  Federation  Sloga  rents  the  printing  plant,  with  all  machines,  uten- 
sils which  are  located  in  the  Serbian  Home,  443  West  Twenty-Second  street. 

"(2)  Period  of  rent  is  four  years ;  from  August  15,  1915,  to  August  15,  1919. 
It  i8  understood  that  the  trustee  of  the  Serbian  Home  wUl  guaranty  the  time 
after  the  Convention  of  Serb  Federation  Sloga. 

"(3)  The  printing  plant's  value  is  $7,200,  and  on  this  amount  10  per  cent 
must  be  paid;  i.  e.,  $720  yearly,  or  $2,800  for  four  years,"  etc  (Italics  are 
mine.) 

This  lease  is  signed : 

"Rentee,  Petar  O.  Stiyachich;  Proprietor,  M.  I.  Pupin,  Supreme  President 
Serb  Federation,  Trustee  of  the  Serbian  Home  and  the  Printing  Plant." 

It  seems  to  me  that  this  lease  is  plain.  Upon  its  face  it  is  a  lease 
of  the  premises  made  by  the  Serbian  Federation  Sloga  for  a  period 
of  four  years.  It  also  contains,  however,  a  guaranty  in  regard  to 
part  of  the  term  by  the  trustee  of  the  Home.  The  reason  for  the 
insertion  of  this  guaranty  is  that  under  the  by-laws  of  the  Federation 
the  officers  could  enter  into  no  contract  extending  beyond  the  term 
of  their  office,  and  the  respondent  as  trustee  and  owner  of  the  building 
consequently  was  called  upon  to  guarantee  that  the  lease  would  extend 
beyond  this  period.  As  the  legal  owner  of  the  building  he  was  in  a 
position  to  make  this  guaranty.  The  lease  itself,  however,  is  obviously 
made  between  the  Federation  and  the  tenant,  and  the  respondent 
signed  the  lease  in  the  dual  capacity  only  because  the  lease  contains  a 
demise  which  he  could  make  only  in  one  capacity,  and  a  guaranty 
which  he  could  make  only  in  the  other  capacity.  Inasmuch,  how- 
ever, as  the  demise  is  by  the  Federation,  the  relations  of  landlord  and 
tenant  arose  between  the  Federation  and  the  tenant,  and  not  between 
the  trustee  and  the  tenant. 

The  learned  trial  justice,  however,  has  held  that  since  the  respond- 
ent, as  trustee,  had  title  to  the  premises,  the  lease  should  be  con- 
strued as  a  lease  made  by  him  as  trustee.  It  seems  to  me  that  this 
view  is  erroneous.  The  respondent  in  this  proceeding  is  claiming  a 
right  to  dispossess  only  on  the  theory  that  he  actually  made  the  lease 
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as  trustee.  It  is  quite  immaterial  in  this  proceeding  that  in  fact  as 
trustee  he  is  the  owner  of  the  building,  if  he  made  the  lease  as  pres- 
ident of  the  Federation,  for  under  the  lease  the  tenant  would  be 
obliged  to  pay  the  rent  to  the  person  or  corporation  who  demised  the 
premises,  and  not  to  the  owner  of  the  title  paramount  The  lease 
on  its  face  recites  that  the  Federation  is  the  party  making  the  demise, 
and  it  is  somewhat  doubtful  whether  the  trial  justice  should  have 
taken  testimony  intended  to  explain  who  was  the  real  lessor.  If, 
however,  we  assume  that  this  testimony  could  properly  be  taken,  it 
does  not  help  the  respondent,  but,  on  the  contrary,  tends  to  show  that 
the  Federation,  and  not  the  trustee,  was  the  lessor. 

It  appears  uncontradicted  that  the  Supreme  Council  of  the  Federa- 
tion has  charge  of  its  affairs,  that  the  respondent  is  president  of  the 
council,  and  that  he  was  present  at  a  meeting  of  the  council  on  June 
3,  1915,  two  months  before  the  lease  was  made.  It  is  also  undisputed 
that  at  that  meeting  the  council  passed  upon  the  relations  of  the  trus- 
tee and  the  Federation  in  regard  to  the  rents  of  the  home.  The  evi- 
dence shows  that  the  by-laws  of  the  Federation  require  that  the  min- 
utes of  each  meeting  be  authenticated  by  the  signatures  of  the  officers 
present  at  the  meeting.  The  minutes  of  the  meeting  of  June  3d  are 
not  authenticated  by  the  respondent  as  president.  Consequently  the 
respondent  is  not  precluded  from  disputing  the  correctness  of  the 
minutes  of  that  meeting,  and  for  the  purpose  of  this  appeal  we  should 
assume  that  the  explanation  by  the  respondent  of  what  really  occurred 
at  this  meeting  is  correct.  The  respondent  testified  that  at  that  meet- 
ing: 

"It  was  suggested  and  recommended  by  me,  as  president  of  the  Serb  Federa- 
tion and  as  trustee  of  the  Serbian  Home  and  the  Printing  Establishment,  that 
the  easiest  arrangement  for  everybody  ooncemed  would  be  that  the  Serb  Fed- 
eration Bloga  guarantee  the  payment  of  $225  a  month  for  all  the  premisea 
Out  of  these  $225  a  month,  I  would,  as  honorary  consul  of  Serbia  and  as 
trustee  of  the  Home,  pay  $60  a  month  into  the  Educational  Fund,  so  that  the 
Federation  would  have  to  he  responsible  for  $165.  Out  of  this  $165,  $60  for 
the  premises  occupied  by  Mr.  Stiyachich  and  for  the  printing  machinery  would 
be  paid  directly  to  be  put  into  a  sinking  fund,"  etc. 

From  this  testimony  it  would  therefore  appear  that  the  parties  con- 
templated that  the  trustee  should  give  the  Federation  the  use  of  the 
building,  and  that  in  return  the  Federation  should  be  responsible  for 
the  sum  of  $225  rental  to  be  paid  to  its  educational  fund.  Out  of 
this  sum  the  respondent  would,  as  consul  general,  pay  to  the  Federa- 
tion for  the  fund  the  sum  of  $60,  leaving  the  Federation  itself  re- 
sponsible for  only  $165.  Out  of  the  $165,  for  which  the  Federation 
was  responsible,  the  sum  of  $60  should  be  paid  directly  to  the  trus- 
tee, to  be  put  into  a  sinking  fund,  instead  of  being  expended  for  the 
general  benevolent  purposes  of  the  society.  Since  the  Federation 
was  to  be  responsible  for  the  sum  of  $225,  it  is  obvious  that  tfie  par- 
ties contemplated  that  the  Federation  should  be  entitled  to  the  rents 
of  the  building  to  offset  against  the  liability. 

It  cannot  be  contended,  therefore,  that  the  Federation  could  not 
give  a  lease  of  parts  of  the  building  because  the  legal  title  was  not  in 
them.    The  respondent  was,  under  the  terms  of  his  deed,  empowered 
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to  turn  over  the  whole  building  to  the  educational  and  benevolent  fund 
of  the  Serb  Federation  Sloga,  and  apparently  by  these  resolutions  he 
intended  to  do  so  on  certain  conditions,  either  with  or  without  a  for- 
mal lease.  As  a  matter  of  fact  it  appears  that  the  respondent  has  him- 
self recognized  this  arrangement,  because  he  testified  that  he  pays 
over  to  the  Federation,  for  the  fund,  and  not  to  himself  as  trustee, 
the  rental  of  $60  for  his  office  as  consul  general. 

He  contends,  however,  that  the  resolution  provided  that  the  sum 
of  $60  for  the  rental  of  the  printing  office  was  to  be  paid  directly 
to  him  as  trustee  for  a  sinking  fund.  That  is  true ;  but  inasmuch  as 
this  sum  of  $60  was  part  of  the  sum  of  $225  for  which  the  Federation 
was  to  be  responsible,  it  would  appear  that  the  intent  was  that  this 
amount  should  be  paid  by  the  Federation  directly  to  him,  instead  of 
being  put  with  the  remainder  of  tlie  sum  of  $225  into  the  general 
benevolent  fund.  Moreover,  it  appears  clearly  that  this  was  the 
actual  intent  of  the  parties,  because  the  respondent  himself  testifies 
that  he  told  the  tenant  that  the  lease  was  being  made  in  form  by 
the  Federation  because  as  trustee  he  expected  to  make  a  formal  lease 
of  the  whole  premises  to  the  Federation,  and  that  the  clause  providing 
that  the  "contract  was  entered  into  between  the  Serb  Federation 
Sloga"  was  inserted  in  contemplation  of  such  a  lease. 

We  therefore  find  these  facts  conceded :  The  trustee  of  the  prem- 
ises contemplated  that  the  Federation  should  be  the  lessee  and  re- 
sponsible for  the  rent  of  the  entire  premises,  and  that  the  lease  of 
part  of  the  premises  is  made  by  the  respondent  as  president  of  the 
Federation  in  anticipation  that  this  arrangement  would  be  consum- 
mated by  a  formal  lease  of  the  whole  premises  to  the  Federation  by 
himself  as  trustee.  The  lease  to  the  tenant  was  therefore  in  form 
and  in  fact  intended  as  a  lease  by  the  Federation  of  premises  where 
it  then  had  or  where  it  expected  to  obtain  a  right  to  lease.  The  re- 
lations of  landlord  and  tenant  between  the  Federation  and  the  appel- 
lant arose  from  this  contract,  and  no  such  relations  arose  from  the 
contract,  or  were  intended  to  arise  from  the  contract,  between  the 
owner  of  the  premises  and  the  appellant. 

[2]  The  rent  was  payable  under  the  contract  to  the  Federation, 
which  by  the  terms  of  the  lease  was  intended  to  be  the  landlord,  and 
the  tenant  cannot  be  dispossessed  by  the  owner  because  his  landlord, 
who  made  the  lease  in  this  form  with  the  consent  of  the  owner,  has 
not  paid  over  to  the  owner  the  rent  of  the  premises  for  a  sinking 
fund,  in  accordance  with  its  own  agreement. 

Final  order  should  be  reversed,  with  $30  costs,  and  petition  dis- 
missed, with  costs.    All  concur. 
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BROWNFIELD  v.  SIMON. 
(Supreme  Court,  Special  Term,  New  York  County.    April  3,  1916.) 

Trade  Unions  ^=>7— Right  to  Funds— Change  in  Organization. 

Plaintiff  local  union,  composed  of  workmen  engaged  in  the  manufacture 
of  men's  garments,  in  1891,  affiliated  as  Local  Union  No.  4,  United  Gar- 
ment Worlcers  of  America,  and  received  a  charter  providing  that  a  local 
union  might  be  organized  by  7  or  more  garment  workers,  which  union 
must  apply  to  the  general  secretary  of  the  United  Workers  for  a  charter, 
pay  the  charter  fee,  and  have  their  application  approved  by  its  executive 
board,  and  that  a  local  union  should  not  withdraw  so  long  as  7  members 
thereof  objected  and  were  willing  to  retain  the  charter,  which,  in  1906, 
commenced  deposits  in  a  bank,  which  organized  with  other  unions  agree- 
ing to  the  obligations  prescribed  by  the  United  Garment  Workers  of  Amer- 
ica, which  was  never  dissolved,  and  32  of  whose  members  in  good  stand- 
ing, though  not  a  majority,  opposed  affiliation  with  the  Amalgamated 
Clothing  Workers  of  America,  and  resolved  to  retain  their  original  char- 
ter, as  against  a  majority  of  Its  members  affiliating  with  the  Amalgamat- 
ed Clothing  Woricers  of  America  was  entitled  to  the  deposits,  made  up  of 
dues,  fines,  and  assessments  paid  in  to  the  local  union,  No.  4,  of  the  Unit- 
ed Garment  Workers  of  America,  by  its  members,  according  to  the  char- 
ter and  constitution  of  the  United  Garment  Workers  and  the  union's  own 
constitution. 

[Ed.  Note. — For  other  cases,  see  Trade  Unions,  C-ent.  Dig.  §  11;  Dec. 
Dig.  e»7.] 

Suit  of  Isidore  Brownfield,  as  President  of  Local  Union  No.  4, 
United  Garment  Workers  of  America,  against  Louis  Simon,  as  Pres- 
ident of  New  York  Clothing  Cutters,  Local  Union  No.  4,  a  voluntary 
association  affiliated  with  the  Amalgamated  Clothing  Workers  of 
America.    Judgment  for  plaintiff. 

Nathan  Waxman,  of  New  York  City  (Max  D.  Steuer,  of  New  York 
City,  of  counsel),  for  plaintiff. 

Hillquit  &  Levene,  of  New  York  City,  for  defendant 

COHALAN,  J.  Action,  on  an  agreed  state  of  facts,  to  determine 
the  ownership  of  a  fund  of  $7,036.72  on  deposit  in  the  Manhattan 
Savings  Institution.  The  deposit  is  credited  to  the  "New  York  Cloth- 
ing Cutters,  IvOcal  Union  No.  4."  The  plaintiff  herein.  Local  Union 
No.  4,  United  Garment  Workers  of  America,  is  a  voluntary  unincor- 
porated association,  and  the  defendant  Clothing  Cutters,  Local  Union 
No.  4,  is  likewise  a  voluntary  unincorporated  association.  Each  of 
these  organizations  claims  to  be  the  local  union  and  entitled  to  the 
possession  of  the  funds,  the  subject-matter  of  the  action. 

The  United  Garment  Workers  of  America  was  organized  on  the 
12th  day  of  April,  1891,  and  subsequently  a  charter  of  affiHation  to  it 
was  granted  by  the  American  Federation  of  Labor.  The  original  local 
trade  union,  composed  of  workmen  engaged  in  the  manufacture  of 
men's  garments  in  the  city  of  New  York,  was  founded  many  years 
ago.  In  September,  1863,  it  affiliated  with  the  Knights  of  Labor,  a 
national  labor  organization,  but  in  1891  it  severed  its  relations  with 
that  organization  and  it  became  affiliated  with  the  American  Federa- 
tion of  Labor.     This  local  union,  on  the  12th  day  of  April,  1891, 

^=9For  oUier  oases  see  same  topic  &  KB Y- NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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assisted  in  the  organization  of  the  United  Garment  Workers  of  Amer- 
ica, and  it  became  affiliated  therewith.  It  in  turn  at  that  time  received 
a  charter  from  the  latter  organization,  and  this  charter  has  never 
been  revoked  or  surrendered.  On  the  21st  day  of  October,  1893,  the 
original  local  union,  with  other  local  unions,  organized  themselves  in 
New  York  City  as  the  "Amalgamated  Association  of  Clothing  Cutters, 
Trimmers,  Lining  Cutters,  Bushelmen  and  Examiners  of  New  York 
and  vicinity."  This  original  local  union  No.  4  deposited  its  money  in 
the  Manhattan  Savings  Institution  in  four  separate  accounts,  com- 
mencing on  the  8th  day  of  October,  1906,  and  totaling  the  stim  of 
$7,036.72.  On  August  30,  1912,  a  convention  of  the  United  Garment 
Workers  of  America  was  held  at  Indianapolis,  and  a  staff  of  general 
officers  was  elected,  headed  by  one  Thomas  A.  Rickert  as  general 
president.  On  October  12,  1914,  in  Nashville,  Tenn.,  another  conven- 
tion was  held,  and  was  attended  by  the  delegates  from  the  various  local 
unions  accredited  thereto.  A  dispute  arose  at  that  convention,  many 
delegates  withdrawing  therefrom,  and  holding  another  convention  at 
the  same  time  and  in  the  same  city.  The  original  ccwivention  of  the 
United  Garment  Workers  of  America  re-elected  the  general  officers, 
including  the  general  president,  Thomas  A.  Rickert.  The  second  con- 
vention elected  Sidney  Hillman  as  general  president,  with  a  regular 
staff  of  officers. 

In  December,  1914,  delegates  from  the  local  union,  which  participat- 
ed in  the  second  convention  at  Nashville,  held  a  special  convention  at 
Webster  Hall  in  this  city.  These  delegates  united  with  the  Journey- 
men Tailors'  Union  of  America  and  adopted  the  name  of  the  "Amsd- 
gamated  Clothing  Workers  of  America."  On  the  2d  day  of  January, 
1915,  at  Beethoven  Hall,  in  this  city,  members  of  the  original  local 
union  held  a  meeting  and  indorsed  the  action  taken  at  the  Webster 
Hall  convention.  They  voted  to  the  effect  that  in  future  the  local 
union  No.  4  should  be  known  as  "Local  Union  No.  4,  Amalgamated 
Clothing  Workers  of  America."  Many  of  the  members  of  the  original 
Local  Union  No.  4  withdrew  from  the  latter  meeting,  and,  with  others, 
thereafter  assembled  at  Arlington  Hall.  They  resolved  to  retain  the 
charter  theretofore  issued  by  the  United  Garment  Workers  of  Amer- 
ica to  Local  Union  No.  4.  They  further  adopted  resolutions  declaring 
that  the  offices  of  the  officers,  who  had  voted  in  favor  of  the  motion 
to  affiliate  Local  Union  No.  4  with  the  Amalgamated  Workers  of 
America,  had  become  vacant.  Newly  elected  officers  were  thereupc«i 
duly  installed.  In  brief,  the  members  who  withdrew  from  the  meet- 
ing at  Beethoven  Hall  on  January  2,  1915,  together  with  other  mem- 
bers, now  constitute  the  plaintiff  organization.  They  have  paid  their 
dues,  as  a  local  union  of  the  United  Garment  Workers  of  America, 
to  the  organization  presided  over  by  Thomas  A.  Rickert  as  general 
president.  The  United  Garment  Workers  of  America  has  recognized 
the  plaintiff  organization  as  constituting  the  Local  Union  No.  4,  which 
became  affiliated  with  it  on  April  10,  1891.  The  members  who  re- 
mained at  the  meeting  in  Beethoven  Hall  on  January  2,  1915,  con- 
stitute the  defendant  organization  herein.  This  organization  has  paid 
dues  and  has  been  recognized  by  the  Amalgamated  Clothing  Workers 
of  America,  of  which  Sidney  Hillman  is  the  general  president 
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The  issue  is,  after  all,  a  simple  one.  Each  of  the  parties  hereto 
claims  that  it  is  the  original  local  union  which  made  the  deposit  in  the 
Manhattan  Savings  Institution  and  is  entitled  to  the  possession  there- 
of. I  hold  that  the  plaintiff,  Local  Union  No.  4,  United  Garment 
Workers  of  America,  has  a  clear  and  unbroken  title  to  the  money  and 
is  entitled  to  receive  the  same.  The  constitution  of  the  United  Gar- 
ment Workers  of  America,  among  other  provisions,  in  article  12,  sec- 
tion 1,  provides  that  a  local  union  may  be  organized  by  7  or  more  per- 
sons employed  in  the  making  of  men's,  boys'  or  children's  garments ; 
that  these  unions  must  apply  to  the  general  secretary  of  the  United 
Garment  Workers  of  America  for  a  diarter ;  that  they  must  pay  the 
diarter  fee  and  have  their  application  approved  by  the  general  execu- 
tive board;  that  a  local  union  shall  not  withdraw  from  the  United 
Garment  Workers  of  America,  or  dissolve,  so  long  as  7  members 
thereof,  at  a  special  meeting  called  for  that  purpose,  object  and  are 
willing  to  retain  the  charter,  and  that  three  months'  notice  to  the  gen- 
eral secretary  of  withdrawal  is  required.  In  article  12,  section  3,  it  is 
stated  that  each  local  union  shall  have  the  power  to  enact  and  enforce 
the  local  constitution  and  by-laws,  provided,  however,  that  they  shall 
not  conflict  with  the  constitution  of  the  United  Garment  Workers  of 
America.  Moreover,  in  section  4  thereof  it  is  set  forth  that  the  initia- 
tion and  installation  of  the  members  and  officers  of  the  union  shall  be 
in  accordance  with  the  original  manual  of  the  United  Garment  Work- 
iers  of  America. 

It  is  apparent  that  at  least  32  members  of  the  original  local  union 
objected  to  the  withdrawal  from  the  United  Garment  Workers  of 
America,  and  that  Local  Union  No.  4  has  never  been  dissolved,  nor 
has  any  legal  attempt  ever  been  made  to  effect  its  dissolution.  Local 
Union  No,  4  of  the  United  Garment  Workers  of  America,  with  three 
other  local  unions,  formed  an  organization  known  as  the  "Amalgamat- 
ed Association  of  Clothing  Cutters,  Trimmers,  Lining  Cutters,  Bushel- 
men  and  Examiners  of  New  York  and  Vicinity."  This  organization 
duly  adopted  a  constitution  and  by-laws  for  its  government.  This 
constitution  and  by-laws,  still  in  effect,  is  binding  upon  all  the  officers 
and  members  of  the  four  local  unions  of  the  United  Garment  Work- 
ers of  America.  It  provided  in  article  1,  section  8  thereof,  that  its 
members  must  take  the  obligations  prescribed  by  the  United  Garment 
Workers  of  America.  It  is  the  contention  of  the  defendant  that  a 
mere  majority  of  the  local  union  might  change  its  affiliation,  and  might 
take  its  property  and  funds  into  a  newly  affiliated  society.  Yet  it  was 
only  by  virtue  of  the  charter  issued  by  the  United  Garment  Workers 
of  America  to  the  Local  Union  No.  4  that  the  latter  could  admit  mem- 
bers to  its  organization  as  a  subordinate  body  of  the  former  organiza- 
tion; the  members  of  the  local  union  were  proposed  and  elected  ac- 
cording to  the  constitution  of  the  parent  organization,  and  the  initia- 
tion of  these  members  was  in  accord  with  its  official  manual.  The 
desire  and  intention  to  carry  out  the  objects  of  the  United  Garment 
Workers  of  America  were  the  reasons  that  called  the  local  union  into 
being;  these  objects  were  important  and  of  value  to  its  members. 
They  paid  their  dues  into  the  local  union,  so  that  the  purposes  of  the 
organization  might  be  carried  out  by  the  local  union.    It  was  the  con- 
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tract  of  the  local  union  with  all  its  members  that  the  objects  of  the 
United  Garment  Workers  of  America  should  be  carried  out  by  it.  It 
was  not  in  the  power,  therefore,  of  some  of  the  members  of  the  local 
union,  even  though  in  the  majority,  to  compel  others  in  the  union  to 
abandon  this  contract,  to  assume  new  relationships,  to  become  subject 
to  an  alien  constitution,  and  to  carry  out  the  objects  of  a  strange 
organization. 

That  a  majority  of  the  members  present  at  the  Beethoven  Hall 
meeting  on  January  2,  1915,  voted  in  favor  of  affiliation  with  the 
Amalgamated  Clothing  Workers  of  America,  and  that  a  majority  of 
all  the  members  of  the  original  local  union  are  now  members  of  the 
defendant  organization,  is  unimportant  with  respect  to  the  ownership 
of  these  funds.  All  the  members  of  the  original  local  union  came  into 
it  as  members  of  the  United  Garment  Workers  of  America,  to  accom- 
plish the  objects  of  and  to  derive  the  benefits  from  membership  in 
that  organization.  The  constitution  of  the  parent  body  provided  that 
the  local  union  could  not  withdraw  from  the  United  Garment  Workers 
of  America  or  dissolve  so  long  as  7  members  objected  thereto.  It  is 
sound  in  Jaw  to  hold  that  the  charter  and  the  constitution  of  the  United 
Garment  Worfcers  of  America  constitute  the  contract  between  the 
latter  and  the  local  union,  and  that  these  instruments,  together  with 
the  constitution  of  the  local  body,  constitute  the  contract  of  the  mem- 
bers of  the  local  union  inter  sese.  These  contracts  may  not  be  an- 
nulled, nor  the  property  transferred  to  another  organization  by  a  mere 
majority  vote,  except  under  the  forms  of  law.  It  would  require  more 
than  a  mere  consent  of  a  majority  of  the  local  union  before  such  a 
change  or  transfer  of  the  property  could  be  effected.  Hyde  v.  Woods, 
94  U.  S.  523,  24  L.  Ed.  264;  Livingston  v.  Lynch,  4  Johns.  Ch.  573; 
O'Neill  v.  Delaney,  158  N.  Y.  Supp.  665;  Story's  Eq.  Jur.  §§  1243, 
1256,  1535;  5  Corpus  Juris,  1341,  1344,  1338;  Grand  Court  v.  Court 
Cavour,  82  N.  J.  Eq.  89,  88  Atl.  191 ;  State  Council  v.  Enterprise  Coun- 
cil 75  N.  J.  Eq.  245,  72  Atl.  19;  Spiritual  Temple  v.  Vincent,  127 
Wis.  93,  105  N.  W.  1026. 

A  case  in  point  is  that  of  O'Neill  v.  Delaney,  supra.  In  that  case 
the  majority  of  the  members  of  the  original  subordinate  branch  of  the 
Longshoremen's  Union  voted  to  withdraw  from  the  parent  body  and 
to  become  an  independent  organization,  with  similar  purposes.  In 
a  suit  brought  by  the  president  of  the  original  association,  containing 
the  members  who  remained  loyal,  against  the  newly  created  organiza- 
tion to  determine  the  title  to  moneys  on  deposit  in  bank,  the  court 
said: 

"The  defendant's  claim  that  the  new  organization,  *Local  791,'  succeeded  to 
the  title  to  the  moneys  of  'Branch  2/  cannot  be  upheld  upon  the  evidence  be- 
fore me.  Doubtless  all  the  members  of  the  branch  could,  by  their  own  act 
or  agreement,  apply  this  fund,  which  was  their  own,  to  any  purpose  deemed  de- 
sirable; but  a  mere  majority  at  a  stated  meeting  could  not  make  a  transfer 
of  that  fund  to  another  organization  in  the  course  of  a  disruption  of  the  exist- 
ing body.  Their  presence  and  voice  had  no  such  efficacy.  The  branch  was 
organized  and  the  fund  collected  under  an  express  agreement  between  its 
members  whereby  the  organization  was  to  have  a  definite  name  and  purpose 
inseparably  connected  with  the  Longshoremen's  Union— the  parent  bbdy — to 
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wliKdi  it  was  snbseryient  Within  the  express  parposes  of  the  organization 
the  members  present  at  a  meeting  could  bind  the  absentees  to  the  result  of  a 
rote  taken,  but  a  resolution  to  end  the  association  Itself  InTolyed  a  modiflca- 
tion  of  the  very  contract  under  which  the  meeting,  as  sudi,  had  any  signifi- 
cance whatever,  and  a  favorable  vote  upon  that  resolution  had,  of  course,  no 
bearing  upon  the  property  rights  of  the  members  who  had  not  consented  to 
the  proposition.  Whether  mere  notice  of  the  purpose  of  such  a  meeting  would 
suffice,  if  given  to  all  members,  is  a  question  which  does  not  arise  here,  since, 
according  to  the  evidence,  notice  was  not  given  to  all,  and  title  to  tfie  fund 
could  not  pass  to  the  new  organization  which  the  majority  of  the  Individuals 
present  at  that  meeting  decided  to  create." 

It  is  undisputed  that  the  fund  in  question  was  made  up  of  dues, 
fines,  and  assessments  paid  into  Local  Union  No.  4  of  the  United 
Garment  Workers  of  America  by  the  members  thereof.  The  members 
of  the  Clothing  Cutters  Union  Local  No.  4  of  the  Amalgamated  Cloth- 
ing Workers  of  America,  since  January  2,  1915,  have  paid  no  dues 
as  members  of  the  United  Garment  Workers  of  America,  and  have 
ceased  to  be  members  of  the  latter  organization.  It  follows  that 
Local  Union  No.  4  having  been  organized,  and  the  fund  having  been 
collected  under  an  express  agreement  among  its  members,  whereby 
the  organization  was  to  be  inseparably  connected  with  the  United 
Garment  Workers  of  America,  to  which  organization  it  was  sub- 
ordinate, and  it  having  been  established  that  the  members  of  the  plain- 
tiflF  association  have  continuously  adhered  to  that  agreement,  have 
retained  its  name,  and  are  carrying  out  the  purposes  and  objects  of 
Local  Union  No.  4  as  a  subordinate  body  of  the  United  Garment 
Workers  of  America,  judgment  must  be  awarded  to  the  plaintiff. 

Findings  passed  upon.  Decision  and  judgment  may  be  settled  on 
notice. 


In  re  DRESSLBB. 

(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1916.) 

AXTOBNEY  AND  CUENT  ^=»44(2) — Dl8BABMENl>— OFFENSES. 

Where  an  attorney  without  authority  converted  to  his  own  use  money 
coUected  for  a  cUent,  he  la  guilty  of  such  professional  misconduct  that  he 
should  be  disbarred. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  56; 
Dec  Dig.  <ds>44(2).] 

In  the  matter  of  William  B.  Dressier,  an  attorney.  Application  on 
the  report  of  the  official  referee  to  discipline  respondent  for  profes- 
sional misconduct.     Respondent  disbarred. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOW- 
LING,  SMITH,  arid  DAVIS,  JJ. 

Einar  Chrystic,  of  New  York  City  (Harry  Crone,  of  New  York 
City,  of  counsel),  for  petitioner. 
William  B.  Dressier,  of  New  York  City,  pro  se. 

CLARKE,  P.  J.  This  is  the  usual  proceeding  brought  by  the  As- 
sociation of  the  Bar  of  the  City  of  New  York  against  an  attorney  for 
unprofessional  conduct.    The  charge  was  that  he  had  collected  a  sum 

^=9For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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of  money  for  his  client,  which  he  had  failed  and  neglected  to  turn 
over,  and  converted  the  same  to  his  own  use.  The  respondent  was 
admitted  to  the  bar  in  July,  1903.  The  respondent  admits  that  he  re- 
ceived $138.39  of  his  client's  money,  which  he  has  failed  to  turn  over 
to  him.  His  defense  is  that  after  the  money  was  collected  he  was 
permitted  to  retain  it  by  his  client  as  a  loan.  The  learned  official  ref- 
eree has  found  in  his  report  that  this  claim  of  a  loan  is  denied  by  the 
client,  who  testified  that  he  never  gave  the  respondent  permission  to 
use  ,the  money  for  his  own  purposes,  nor  did  he  ever  say  he  would 
not  press  him  for  the  money.  No  business  transactions  had  ever  taken 
place  between  these  parties  before,  and  there  is  no  evidence  tending 
to  show  that  any  such  relationship  existed  between  them  as  to  make 
it  probable  that  his  client  would  permit  him  to  make  use  of  the  money 
collected.    The  referee  says : 

"I  am  convinced  from  the  evidence  that  the  respondent  was  sorely  pressed 
for  money,  threatened  with  ejectment  for  nonpayment  of  rent,  and  under  this 
pressure  made  use  of  the  money  and  took  the  chances  of  being  able  to  make 
good  and  escape  the  consequences  of  wrongdoing" 

— and  sustained  the  charges.    An  examination  of  the  record  compels 
the  approval  of  the  referee's  report.    That  the  acts  specified  consti- 
tute unprofessional  conduct  is  obvious. 
Respondent  is  disbarred.    All  concur. 


KERN  HORSE  REMEDY  CO.,  Inc.,  v.  SBLNER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.     April  7,  1916.) 

Corporations  ^=>52 — Changing  Place  or  Business — Noncompliance  with 
Statute — ^Bffect. 

That  a  coiToratlon  changes  Its  principal  place  of  business  without  com- 
pliance with  Stock  Corporation  Law  (ConsoL  Laws,  c.  59)  §  13,  does  not 
authorize  one  to  violate  his  covenant  with  It  not  to  use  Its  formulfle. 

[Ed.  Note.— Fbr  other  cases,  see  Corporations,  Cent.  Dig.  §§  140-150: 
Dec.  Dig.  <S=»52.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Kern  Horse  Remedy  Company,  Incorporated,  against 
William  Seiner  and  another.  From  an  order  denying  a  motion  for  an 
injunction  pendente  lite,  plaintiff  appeals.  Reversed,  and  motion 
fifranted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWUNG, 
SMITH,  and  DAVIS,  JJ. 

Charles  Weishaupt,  of  New  York  City,  for  appellant 

SMITH,  J.  Plaintiff  is  a  domestic  corporation  organized  under 
the  Business  Corporation  Law  of  the  state  of  New  York  (Consol. 
Laws,  c.  4).  Prior  to  February  2,  1914,  one  George  F.  Kern,  a  duly 
licensed  veterinary  surgeon  and  authorized  to  practice  as  such  within 
the  state  discovered,  compounded  and  sold  throughout  the  United 
States,  under  the  business  name  and  style  of  "Kern  Horse  Remedy 

^=»For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Dlgeals  ft  Indexes 
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Company/'  various  horse  medicines  and  compositions  and  remedies, 
the  names  of  which  are  set  forth  in  the  complaint.  On  February  2, 
1914,  Kern,  for  a  valuable  consideration,  sold  his  rights  to  the  manu- 
facture of  these  medicines  and  the  formulae  therefor  to  Josephine  J. 
Schnurmacher,  Hector  Garten,  and  the  two  defendants  herein.  There- 
upon the  four  vendees  organized  the  plaintiff  corporation,  and  trans- 
ferred their  rights  to  said  corporation  by  a  bill  of  sale  dated  the  14th 
day  of  February,  1914.  Upon  the  4th  day  of  March,  1914,  Schnur- 
macher, Garten,  and  these  two  defendants  executed  an  agreement, 
covenanting  (me  with  the  other  as  follows : 

"That  neither  or  any  of  them  wiU  divulge,  expose,  sell,  or  communicate  in 
any  way,  ediape,  form,  or  manner  whatsoever,  any  of  the  formulae  above  men- 
tioned, and  that  neither  or  any  of  them  will  make  use  of  said  formula  or 
formnlse  for  their  own  personal  use  or  advantage,  directly  or  indirectly,  ex- 
cept while  in  the  employ  or  in  any  way  connected  with  the  said  corporation 
known  as  Kem  Horse  Bemedy  Co.,  Inc. 

"It  is  further  agreed  between  the  parties  hereto  that  in  the  event  of  a 
breach,  or  a  threatened  breach,  of  the  terms  of  this  agreement,  that  any  or 
all  of  the  parties  thereto  shall  be  entitled  to  an  injunction  restraining  said 
party  or  parties  about  to  commit  any  breach  of  this  agreement,  or  who  have 
committed  a  breach  thereof,  without  showing  or  proving  any  actual  damage 
sustained  by  any  or  either  of  them,  or  by  the  said  Kem  Horse  Remedy  Co., 
Inc.,  and  that  this  agreement  Is  made  for  the  benefit  of  themselves,  as  well  as 
for  the  benefit  of  said  Kem  Horse  Bemedy  Co.,  Inc." 

At  the  original  formation  of  this  corporation  each  of  the  parties 
had  apparently  25  per  cent,  of  the  stock,  which  consisted  of  100  shares. 
These  four  persons  were  directors  of  this  corporation.  Thereafter 
Gustave  Seiner,  one  of  the  defendants,  sold  out  his  interest  to  his  co- 
directors  and  separated  himself  from  the  business.  WiUiam  Seiner, 
his  brother,  sold  all  except  8V^  shares  of  the  stock  of  the  corporation. 
He  remained,  however,  as  treasurer  of  the  company  and  a  director. 
The  place  of  business  of  the  corporation  was  247  North  Seventh 
street,  Brooklyn.  That  location  was  held  under  a  lease  by  Marcus 
Schnurmacher,  who  was  the  husband  of  Josephine  Schnurmacher,  a 
stockholder  and  director  of  plaintiff  corporation.  He  ran  a  sales  and 
exchange  stable.  He  afterwards  transferred  his  lease  to  a  man  by 
the  name  of  Kelly,  and  the  corporation  moved  its  business  to  420  East 
Tenth  street,  Manhattan.  The  two  Seiners,  however,  made  some  ar- 
rangement with  Kelly,  the  assignee  of  the  lease,  to  retain  space  in 
the  old  building  at  North  Seventh  street,  Brooklyn,  and  advertised  that 
the  corporation  was  still  there,  and  sold  these  horse  remedies  from 
that  place  at  cut  prices,  retaining  the  proceeds  thereof,  and  materially 
interfered  with  the  plaintiff's  business.  This  action  is  brought  for  a 
permanent  injunction,  and  a  temporary  injunction  is  asked  during  the 
pendency  of  the  action.  From  the  order  of  the  court,  denying  the 
plaintiff's  motion  for  a  temporary  injunction,  this  appeal  has  been 
taken. 

Upon  the  facts  recited  the  plaintiff  would  seem  to  be  entitled  to  the 
injunction  asked  for.  These  defendants  transferred  their  interest  in 
these  remedies  to  the  corporation,  and  covenanted  for  a  valuable  con- 
sideration not  to  divulge  the  formula  of  the  medicines,  and  not  to  sell 
except  as  employes  of  the  corporation,  and  consented  that  in  case  of 
158N.Y.S.— 13 
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violation  of  their  agreement  an  injunction  might  be  granted  by  the 
court  restraining  such  violation.  The  only  justification  which  they 
urge  in  answer  to  this  action  is  that  the  plaintiff  unlawfully  change  its 
principal  place  of  business,  and  that  the  requirements  of  section  13 
of  the  Stock  Corporation  Law  were  not  complied  with  in  making  such 
change.  A  failure  to  comply  with  such  requirements,  however,  in  no 
way  authorizes  these  defendants  to  violate  their  covenants  and  to 
sell  these  remedies  independently  and  for  their  own  personal  use. 
The  defendants  claim  that  William  Seiner,  holding  8^  shares  of 
stock,  did  not  consent  to  the  change  of  the  place  of  business.  He  is 
overborne,  however,  by  the  weight  of  the  testimony  to  the  effect  that 
he  did  consent.  But  whether  or  no  he  consented,  he  is  not  justified 
in  proceeding  to  sell  these  medicines  at  the  old  place  of  business  of 
the  corporation. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs.    All  concur. 


FARQUHAR  v.  FARQUHAR. 
(Supreme  Court,  Appellate  Division,  First  Department.     April  7,  1916.) 

1.  Judgment  ^=>910(2) — Action  fob  Payment  of  Money — ^Aumony — Time— 

"Judgment  fob  a  Sum  of  Money." 

A  final  decree  in  an  action  for  divorce,  providing  for  the  jxayment  of 
alimony  by  Installments,  Is  a  "judgment  for  a  sum  of  money,"  within 
Code  Civ.  Proc.  §  1913,  providing  that  an  action  between  the  original 
parties  thereto  cannot  be  maintained  within  10  years  from  Its  docketing. 

nSd.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  {§  1733,  1734; 
Dec.  Dig.  <g==>910(2). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Money  Judgment] 

2.  Judgment  ^=»284 — ^Docketing — Alimony. 

A  wife,  obtaining  a  final  decree  in  an  action  for  divorce,  providing 'for 
the  payment  of  alimony  by  Installments,  can  docket  the  Judgment  of  un* 
paid  alimony  at  the  foot  of  the  original  decree  of  divorce  by  a  motion 
therefor. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent.  Dig.  §§  559,  660; 
Dec.  Dig.  <8i=»284.] 

3.  DivoBCE    ^=:>263 — Judgment   fob   Alimony — Execution. 

Such  Judgment  can  be  enforced  by  execution. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent.  Dig.  §  739;  Dec  Dig. 
<g=>263.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Tennye  P.  Farquhar  against  Norman  Farquhar.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
PAGE,  and  DAVIS,  JJ. 

M.  J.  Moore,  of  New  York  City,  for  appellant. 

Warren  Bigelow,  of  New  York  City,  for  respondent. 

^=»For  other  cases  see  same  topic  6  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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PAGE,  J.  A  final  decree  of  divorce  was  entered  in  favor  of  the 
plaintiff  awarding  her  permanent  alimony  of  $100  per  month.  There- 
after by  duress  and  false  representations  she  was  induced  to  enter  into 
an  agreement  whereby  she  agreed  to  accept  $50  per  month  until  a 
son  of  the  parties  became  21  years  of  age,  and  thereafter  $25  per 
month,  which  payments  plaintiff  agreed  to  accept  in  full  payment  of 
the  alimony  directed  to  be  paid  by  the  decree  of  divorce.  Plaintiff 
brought  this  action  to  set  aside  the  agreement  and  for  judgment  for 
the  arrears  of  alimony.  The  learned  trial  justice  has  found,  correctly, 
upon  the  evidence,  that  the  agreement  should  be  set  aside,  and  has 
given  judgment  for  the  arrears  of  alimony. 

[1-3]  To  allow  this  recovery  in  this  action  contravenes  section  1913 
of  the  Code  of  Civil  Procedure,  which  provides  that  an  action  cannot 
be  maintained  between  the  original  parties  upon  a  judgment  for  a 
sum  of  money  unless  ten  years  have  elapsed  since  it  was  docketed.  A 
final  decree  in  an  action  for  divorce  which  provides  for  the  payment  of 
alimony  by  installments  is  a  judgment  for  the  payment  of  money  with- 
in this  section.  Shepherd  v.  Shepherd,  51  Misc.  Rep.  418,  100  N. 
Y.  Supp.  401,  affirmed  117  App.  Div.  924,  103  N.  Y.  Supp.  1141.  The 
plaintiff  can  docket  the  amount  of  unpaid  alimony  at  the  foot  of  the 
original  decree  of  divorce  by  a  motion  for  that  relief  (Thayer  v. 
Thayer,  145  App.  Div.  268,  129  N.  Y.  Supp.  1035),  and  can  enforce 
the  judgment  by  execution  (Miller  v.  MilUer,  7  Hun,  208). 

The  16th  finding  of  fact  is  erroneous  and  is  reversed.  The  38th, 
39th,  40th,  and  41st  findings  of  fact  are  reversed,  upon  the  ground 
that  no  issues  were  litigated  as  to  that  contract  and  no  conclusions 
of  law  are  based  thereon.  The  fifth  conclusion  of  law  is  reversed. 
The  decree  is  modified,  by  striking  therefrom  the  portion  thereof  that 
adjudges  that  the  plaintiff  is  entitled  to  $3,525  unpaid  arrears  of  ali- 
mony and  provides  for  the  collection  thereof,  and,  as  modified,  is 
affirmed,  without  costs.    Settle  order  on  notice.    All  concur. 


HOT^LANDER  et  al.  v.  KAUFMANN  et  aL 

(Supreme  CJourt,  Af^eUate  Division,  First  Department    April  7,  1916.) 

Assumpsit,  Action  op  ^=»6(1)— Action  on  Qttantuk  Mebuit— Express  Con- 
tract. 

The  complaint  alleged  plaintiffs  were  partners  engaged  in  the  practice 
of  law,  that  they  performed  services  at  the  request  of  defendants,  which 
defendants  accepted,  adopted,  and  ratified,  bringing  defendants  into  com- 
monication  with  hankers  who  would  be  able  and  willing  to  finance  the 
Incorporation  of  their  business,  but  that  defendants  refused  to  consum- 
mate the  transaction.  The  complaint  further  prayed  recovery  for  the 
value  of  the  services.  The  evidence  showed  that  plaintiffs  rendered  their 
services  under  an  esqpress  contract.  Held,  that  there  was  no  variance,  for 
plaintiffs,  having  rendered  services  under  a  special  contract,  might  sue  on 
the  quantum  meruit,  and  give  in  evidence  the  special  contract  for  the 
purpose  of  fixing  (he  damages. 

[Ed.  Note. — For  other  cases,  see  Assumpsit,  Action  of,  Gent  Dig.  §§  27, 
28;   Dec.  Dig.  «5=»6(1).] 

®=»For  other  caiiee  see  aame  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  it  Indexes 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Barnett  L.  Hollander  and  another  against  Henry  Kaiif- 
mann,  Morris  Kaufman,  and  Isaac  Kaufmann,  copartners  doing  busi- 
ness as  Kaufmann  Bros.  From  a  judgment  dismissing  the  complaint, 
plaintiffs  appeal.    Reversed  and  remanded. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
PAGE,  and  DAVIS,  JJ. 

John  A.  Carver,  of  New  York  City,  for  appellants. 

Henry  L.  Scheuerman,  of  New  York  City,  for  respondents. 

DAVIS,  J.  This  action  was  brought  to  recover  for  services  al- 
leged to  have  been  rendered  by  the  plaintiffs  at  the  request  of  the  de- 
fendants. The  complaint  alleges  that  the  plaintiffs  were  partners 
engaged  in  the  practice  of  law,  and  that  the  defendants  were  partners 
conducting  a  large  department  store  business  in  Pittsburgh,  Pa.,  un- 
der the  firm  name  of  Kaufmann  Bros. ;  that  between  the  latter  part 
of  June,  1912,  and  the  Uth  day  of  October,  1912,  the  plaintiffs,  at  the 
request  of  the  defendants^  performed  certain  services  for  the  defend- 
ants, which  the  defendants  accepted,  adopted,  and  ratified.  The  com- 
plaint goes  on  to  specify  the  kind  of  services  rendered,  briefly  as  fol- 
lows: 

That  the  defendants  wanted  to  dispose  of  their  business  to  the  pub- 
lic by  organizing  a  corporation  witfi  preferred  and  common  stock, 
and  wanted  to  obtain  the  assistance  of  New  York  bankers  to  finance 
the  project;  that  in  1912  the  defendants  had  been  in  negotiation  with 
a  firm  of  bankers  in  New  York,  which  negotiations  had  not  gone  on 
satisfactorily ;  that  the  defendants  asked  the  plaintiffs  to  bring  them 
into  communication  with  other  bankers,  agreeing  that,  if  these  bank- 
ers would  enter  into  an  arrangement  satisfactory  to  the  defendants, 
the  defendants  would  carry  out  said  arrangement;  that  the  plaintiffs 
brought  the  defendants  into  communication  with  such  bankers  in  the 
city  of  New  York ;  that  the  bankers  were  of  a  recognized  reputation, 
experience,  and  standing  in  such  matters,  and  were  of  sufficient  finan- 
cial ability  and  influence  to  carry  out  the  defendants'  wishes ;  that  the 
defendants,  through  the  efforts  of  the  plaintiffs,  entered  into  negotia- 
tions with  the  said  bankers,  and  that  such  negotiations  were  carried 
on  between  the  said  bankers  and  the  defendants,  aided  by  the  plain- 
tiffs; that  on  or  about  October  11,  1912,  the  defendants  agreed  with 
the  bankers  upon  terms  and  conditions  satisfactory  to  both  parties, 
by  which  the  business  of  the  defendants  was  to  be  incorporated  upon 
a  basis  of  $2,500,000,  par  value,  preferred  stock  and  $7,500,000  com- 
mon stock ;  that  the  bankers  were  to  purchase  the  whole  issue  ($2,- 
500,000,  par  value,  of  preferred  stock  and  $1,500,000  of  the  common 
stock)  by  paying  therefor  $2,500,000  in  cash. 

The  complaint  further  alleges  that  thereafter  the  defendants  re- 
fused to  consummate  this  agreement  and  notified  the  bankers  that 
they  would  not  do  so.  Then  the  complaint  alleges  that  the  services 
so  rendered  by  the  plaintiffs  to  the  defendants  were  reasonably  worth 
the  sum  of  $350,000,  that  the  plaintiffs  had  been  damaged  in  that 
amount,  and  demands  judgment  for  the  sum  of  $350,000. 


Digitized  by 


Google 


Sup.  Ct.)  HOLLANDER  V.  KAUFMANN  197 

It  thus  appears  that  the  plaintiflFs  sought  to  recover  on  a  quantum 
meruit.  The  answer,  is  a  general  denial.  Under  an  order  of  the  court 
the  plaintiffs  furnished  the  defendants  with  a  bill  of  particulars,  and 
thereafter  a  further  bill  of  particulars,  in  which  the  plaintiffs  set  forth 
in  minute  detail  the  particulars  of  their  demand,  as  well  as  a  good 
deal  of  the  evidence  upon  which  they  rely  to  prove  this  case. 

In  support  of  their  claim  the  plaintiffs  called  as  their  first  witness 
Mr.  Bernheimer,  one  of  the  plaintiffs.  He  was  questioned  at  length 
on  the  direct  examination,  and  before  his  testimony  was  concluded 
all  of  the  testimony  given  by  him  was  stricken  out  by  the  court,  on 
the  ground  that  the  contract  testified  to  by  the  witness  was  at  vari- 
ance with  the  cause  of  action  alleged  in  the  complaint.  Before  taking 
this  action  the  court  had  assurances  from  the  plaintiffs'  counsel  that 
whatever  other  evidence  he  had  to  offer  in  support  of  his  claim  would 
refer  to  the  contract  as  testified  to  by  Mr.  Bernheimer.  This  assur- 
ance was  followed  by  an  assurance  from  defendants'  counsel  that  they 
would  object  to  all  such  evidence.  In  view  of  these  statements  of 
counsel  the  court  said  that  it  would  exclude  all  such  evidence,  and 
that  it  was  therefore  useless  to  proceed  and  take  up  the  time  of  the 
court  any  further.  The  plaintiffs  thus  were  forced  to  rest  their  case, 
with  the  statement,  however,  that^the  additional  proof  which  they  had 
intended  to  offer  was  evidence  corroborating  Mr.  Bernheimer,  to- 
gether with  evidence  showing  the  ratification  and  adoption  of  the  con- 
tract by  the  defendants.  Thereupon  the  complaint  was  dismissed,  on 
the  ground  that  the  contract  testified  to  by  plaintiffs'  witness  was  dif- 
ferent from  the  contract  set  up  in  the  complaint. 

The  plaintiffs  had  sought  to  show,  by  the  testimony  which  was  struck 
out,  and  by  the  proposed  testimony  which  was  rejected  by  the  court, 
a  contract  for  services  between  the  plaintiffs  and  the  defendants,  made 
through  defendants'  alleged  agent,  Theodore  Kaufmann,  and  an 
adoption  and  ratification  of  that  contract  by  defendants.  The  court 
allowed  the  witness  to  testify  to  conversations  between  Bernheimer 
and  Theodore  Kaufmann  upon  the  promise  of  the  plaintiffs  to  show 
subsequently  the  agency  of  Theodore  Kaufmann  and  the  ratification 
and  adoption  of  the  contract  by  defendants.  It  appears  from  this  tes- 
timony, if  true,  that  there  was  an  agreement  to  render  services  sub- 
stantially the  same  as  those  alleged  in  the  complaint;  that  is,  the 
plaintiffs  were  to  procure  bankers  of  high  standing  and  financial  abil- 
ity to  finance  the  enterprise  of  the  defendants  upon  terms  acceptable 
to  the  defendants,  and  bring  the  negotiations  to  a  point  where  the 
bankers  and  defendants  should  come  to  an  agreement  upon  the  terms 
and  conditions  satisfactory  to  both  parties.  The  witness  testified  that 
in  consideration  of  these  services  the  plaintiffs  were  to  receive  from 
the  defendants  a  promoter's  compensation.  But,  as  already  stated, 
the  plaintiffs'  testimony  was  eliminated  from  the  case.  In  their  com- 
plaint the  plaintiffs  declared  upon  an  implied  assumpsit,  and  sought 
to  recover  the  reasonable  value  of  their  services.  The  testimony 
showed  an  express  agreement  to  render  the  very  services  set  forth 
in  the  complaint,  and  the  right  to  compensation  depended  upon  the 
same  fact — the  bringing  of  the  parties  to  an  agreement  as  to  terms 
and  conditions. 
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We  fail  to  see  any  variance  between  the  agreement  as  testified  to 
and  the  cause  of  action  alleged  in  the  complaint.  It  is  simply  a  case 
where  the  plaintiffs,  having  rendered  services  under  a  special  con- 
tract, sue  upon  a  quantum  meruit,  and  give  in  evidence  the  special 
contract  for  the  purpose  of  fixing  the  damages — ^i.  e.,  the  value  of  the 
services — a  course  quite  usual  and  well  supported  by  authority.  Far- 
ron  V.  Sherwood,  17  N.  Y.  227;  Boyd  v.  Vale,  84  App.  Div.  414,  82 
N.  Y.  Supp.  932;  Rubin  v.  Cohen,  129  App.  Div.  395,  113  N.  Y. 
Supp.  843. 

We  think  the  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


O.  A.  SMITH  LUMBER  CO.  v.  COLONIAL  ASSURANCE  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1916.) 

1.  Insurance  ^=s>2.H0— Cancellation— Repayment  of  Uneabned  PBEiauMS. 

Where  the  defendant  insurance  company  notified  the  plalntiflf  that  an 
insurance  policy  on  his  property  was  canceled,  hut  did  not  tender  the 
unearned  iwrtion  of  premium  money  paid,  the  notice  was  ineffective,  not- 
withstanding the  fact  that  the  cancellation  clause  of  the  poUcy  does  not 
require  a  return  or  tender  of  the  premium  until  the  surrender  of  the  pol- 
icy. 

[Ed.  Note. — ^Por  other  cases,  see  Insurance,  Cent  Dig.  §§  609-512;  Dec. 
Dig.  «=5>230.] 

2.  Insurance  ^=>(>68(2)— Question  fob  Jury— Agency. 

In  an  action  on  a  fire  insurance  policy,  where  the  agency  of  an  insur- 
ance broker  was  denied  by  the  defendant,  there  was  a  question  for  the 
Jury. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  {§  1732,  1753; 
Dec.  Dig.  <©=»e68(2).] 

3.  Insurance  ^=»76— Admissibility  of  Evidence— Agency. 

In  an  action  on  a  fire  insurance  policy,  where  the  agency  of  an  insur- 
ance broker  was  denied  by  the  defendant,  evidence  offered  by  the  plaintiff, 
tending  to  establish  the  agency,  was  improperly  excluded. 

CEd.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {  101 ;  Dea  Dig. 
«S=»76.] 

Appeal  from  Trial  Term,  New  York  Coimty. 

Action  by  the  C.  A.  Smith  Lumber  Company  against  the  Colonial 
Assurance  Company.  From  a  judgment  for  the  defendant,  plaintiff 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Louis  J.  Wolff,  of  Brooklyn,  for  appellant 

William  B.  Ellison,  of  New  York  City,  for  respondent 

SMITH,  J.  The  plaintiff  sues  on  a  fire  insurance  policy  issued 
by  the  defendant  to  recover  $1,937.86,  representing  defendant's  pro- 
portion of  a  loss  in  excess  of  $500,000.  The  defense  set  up  in  de- 
fendant's answer  was  that  prior  to  the  loss  the  policy  had  been  can- 
celed by  the  giving  of  notice  to  the  insured  under  a  clause  contained 
in  the  policy. 

^=;;»For  other  cases  see  same  topic  A  KEY-NUMBER  Id  all  Key-Numbered  Digests  &  Indexes 
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It  appears  from  the  evidence  that  the  plaintiff's  broker  re- 
quested the  Perry  Company,  which  carried  on  a  business  of  gen- 
eral insurance  brokerage,  to  procure  insurance  for  the  plaintiff,  and 
the  Perry  Company  procured  the  defendant  to  write  a  policy.  This 
IX)licy  was  delivered  by  the  defendant  to  the  Perry  Company  for  de- 
livery to  the  plaintiff,  and  the  defendant  charged  the  Perry  Company 
on  their  books  with  the  amount  of  the  initial  premium  due.  Apparent- 
ly the  plaintiff  paid  the  amount  of  the  premium  to  the  Perry  Com- 
pany by  check,  although  all  evidence  tending  to  establish  this  was 
ruled  out  by  the  court.  Apparently,  also,  these  payments  were  never 
turned  over  to  the  defendant  by  the  Perry  Company.  Evidence  of- 
fered by  the  plaintiff  as  to  the  way  policies  were  generally  procured 
by  the  Perry  Company  from  the  defendant,  and  as  to  the  credit  ar- 
rangements customary  between  them,  offered  to  establish  the  plain- 
tiff's contention  that  the  Perry  Company  was  the  defendant's  agent 
to  receive  payments  of  premiums,  so  that  payment  to  it  constituted 
payment  to  the  defendant,  was  ruled  out  by  the  court. 

The  policy  contained  the  following  clause: 

'This  policy  shall  be  canceled  at  any  time  at  the  request  of  the  insured, 
or  by  the  company  by  giving  five  days'  notice  of  such  cancellation.  If  this 
policy  shall  be  canceled  as  hereinbefore  provided,  or  become  void  or  cease,  the 
premium  having  been  actually  paid,  the  unearned  portion  shall  be  returned  on 
surrender  of  this  policy  or  last  renewal,  this  company  retaining  the  customary 
short  rate,  except  that  when  this  policy  is  canceled  by  this  company  giving 
notice  it  shall  retain  only  the  pro  rata  premium." 

Plaintiff  claims  that  the  cancellation  is  ineffective,  because  the  un- 
earned premium  money  which  had  been  paid  to  the  Perry  Company 
was  not  returned  by  the  defendant  therewith.  The  defendant's  posi- 
tion is  that  the  clause  above  quoted  does  not  require  a  return  or  ten- 
der of  the  premium  at  the  time  of  notice,  but  only  on  surrender  of 
the  policy,  and  that  in  any  case  the  payment  of  premium  to  the  Perry 
Company  did  not  constitute  a  payment  to  the  defendant,  and  there- 
fore a  return  was  unnecessary. 

[  1  ]  The  first  ground  of  defense  is  unavailing  under  the  decision  in 
the  case  of  Tisdell  v.  N.  H.  Fire  Ins.  Co.,  155  N.  Y.  163,  49  N.  E. 
664,  40  L.  R.  A.  765.  This  was  approved  in  a  dictum  in  Buckley  v. 
Citizens'  Ins.  Co.,  188  N.  Y.  399,  81  N.  E.  165,  13  L.  R.  A.  (N.  S.) 
889.  The  decision  in  the  Tisdell  Case,  notwithstanding  the  new  form 
of  cancellation  clause  of  the  standard  policies,  above  quoted,  leaves 
unaltered  the  rule  which  had  been  laid  down  by  the  Court  of  Appeals 
in  Van  Valkenburg  v.  Lenox  Fire  Ins.  Co.,  51  N.  Y.  465,  to  the  effect 
that  notice  of  cancellation,  unaccompanied  by  an  actual  tender  of  the 
imearned  portion  of  premium  money  paid,  is  absolutely  ineffective. 
In  that  case  tbe  cancellation  clause  read : 

"The  insurance  may  also  be  at  any  time  terminated,  at  the  cation  of  the 
company,  on  giving  notice  to  that  eilect,  and  refunding  a  ratable  proportion 
of  the  premium  for  the  unexpired  term  of  the  policy." 

[2,  3]  The  establishment  of  the  second  defense,  that  the  Perry  Com- 
pany was  not  an  agent  of  the  defendant,  raised  a  question  of  fact  for 
the  jury.    Lounsbury  v.  Duckrow,  22  Misc.  Rep.  434,  SO  N.  Y.  Supp» 
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927.  Since  it  is  clear  on  reason,  as  well  as  on.  the  cases,  that  a  broker 
may  occupy  such  relations  to  an  insurance  company  as  to  be  its  agent 
in  many  ways,  including  the  receipt  of  premium  moneys  (Bini  v. 
Smith,  36  App.  Div.  463,  55  N.  Y.  Supp.  842,  appeal  dismissed  161 
N.  Y.  120,  55  N.  E.  395 ;  Globe,  etc..  Fire  Ins.  Co.  v.  Robbins  Co., 
109  App.  Div.  530,  96  N.  Y.  Supp.  378;  Wilber  v.  WiUiamsburg  Ins. 
Co.,  122  N.  Y.  439,  25  N.  E.  926;  Stone  v.  Franklin  Ins.  Co.,  105 
N.  Y.  543,  12  N.  E.  45),  the  plaintiff  should  have  been  allowed  to  in- 
troduce evidence  tending  to  prove  that  the  relations  were  such  in  this 
instance. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event    Order  filed.    All  concur. 


O'BRIEN  V.  HENCKEN  &  WILLENBROOK  CO. 
(Supreme  Court,  Appellate  DiylsloD,  First  Department.    April  7,  1916.) 

Trial  ^=»127— Personal  Injtjry  Action— Existence  of  Insurance. 

In  an  action  for  personal  injury,  a  question  to  a  medical  witness  for 
tbe  defendant,  called  on  the  question  of  the  nature  and  extent  of  plain- 
tiff's injuries,  as  to  whether  he  was  the  "physician  for  the  insuring  com- 
pany in  this  case/'  to  which  he  answered  that  he  was  for  the  defendants 
attorney,  the  court's  refusal  to  withdraw  a  Juror  was  reversible  error, 
notwithstanding  the  amendment  to  Code  Civ.  Proc.  §  1180  (Laws  1911, 
c.  206),  effective  September  1,  1911,  providing  that  the  fact  that  a  Juror 
in  an  action  for  personal  injuries  is  interested  in  any  insurance  company 
issuing  policies  for  protection  against  liabiUty  for  injuries  shall  be  a  good 
ground  for  challenge,  as  that  does  not  give  the  right  to  otherwise  sug- 
gest or  to  state  directly  that  defendant  in  a  particular  case  is  insured 
against  loss  by  reason  of  accidents  caused  by  him. 

[£d.  Note.— For  other  cases,  see  Trial,  C«nt  Dig.  {  275 ;  Dea  Di&  €=» 
127.] 

Appeal  from  Trial  Term,  New  York  County. 

.  Action  by  James  O'Brien  against  the  Hencken  &  Willenbrook 
Company  for  damages  caused  by  defendant's  negligence.  From  a 
judgment  entered  on  the  verdict  of  a  jury,  and  from  an  order  deny- 
ing a  motion  for  new  trial,  defendant  appeals.  Judgment  and  order 
reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWL- 
ING,  SMITH,  and  DAVIS,  JJ. 

Anthony  M.  Menkel,  of  New  York  City  (George  W.  Hinckley  and 
Wm.  Cocks,  Jr.,  both  of  New  York  City,  on  the  brief),  for  appellant. 
Rodolphe  Claughton,  of  New  York  City,  for  respondent. 

DOWLING,  J.  Plaintiff,  while  in  the  employment  of  defendant 
as  the  driver  of  a  coal  wagon,  was  injured  by  being  struck  by  the 
crank  handle  used  in  raising  and  lowering  the  body  of  the  wagon. 
At  the  time  he  was  engaged  in  delivering  a  load  of  coal,  and,  having 
raised  the  front  part  of  the  wagon  body  by  means  of  the  crank  handle, 
had  lowered  it  slightly,  whereupon  a  "dog"  attached  to  the  wheel 
which  plaintiff  had  been  turning,  and  which  had  apparently  engaged 

^s»For  other  cases  aee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  Sb  Indexes 
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in  the  "cogs'*  of  the  adjacent  wheel  (thus  insuring  the  immobility  of 
the  body  of  the  wagon),  suddenly  jumped  out  of  the  cogs,  thereby 
causing  the  crank  handle  to  slip  from  plaintiff's  hand  and  to  reverse 
and  rotate,  striking  him  on  the  head  and  causing  the  injuries  for 
which  he  has  recovered  damages. 

It  is  plaintiff's  contention  that  the  mechanism  of  the  wagon  was 
defective,  in  that  the  "dog"  had  been  worn  and  shortened  by  use 
and  become  unsafe,  as  it  slipped  and  failed  to  keep  its  place  in  the 
cogs,  thus  leaving  the  loaded  wagon  liable  to  suddenly  fall  unless  the 
driver  continually  kept  his  hold  upon  the  crank  handle ;  that  he  noti- 
fied the  defendant's  yard  foreman  of  its  condition  on  the  day  pre- 
ceding the  accident  and  was  told  to  take  it  to  the  blacksmith  em- 
ployed by  defendant  who  had  a  shop  in  its  yard ;  that  plaintiff  did  so, 
informed  the  blacksmith  of  its  condition,  left  the  wagon  with  him, 
and  was  told  to  return  for  it  after  dinner,  at  which  time  he  saw  the 
"dog"  had  been  fixed,  by  repairing  and  lengthening  it ;  that  he  asked 
why  a  new  one  had  not  b.een  put  in,  but  was  told  by  the  blacksmith 
"it  was  all  right,  it  had  been  fixed";  that  it  looked  safe  to  him,  so 
he  took  the  wagon  out  and  made  two  deliveries  that  afternoon,  but 
the  accident  happened  on  the  first  trip  the  next  morning. 

The  only  question  in  the  case  which  requires  consideration  neces- 
sitates the  reversal  of  the  judgment  herein.  Dr.  Stafford  B.  Smith 
had  been  called  as  a  witness  for  the  defense  on  the  question  of  the 
nature  and  extent  of  plaintiff's  injuries.  After  he  had  been  cross- 
examined  for  some  time,  he  was  asked,  "Q.  You  are  the  physician  for 
the  insuring  company  in  this  case?"  and  answered,  "I  am  for  Mr. 
Menkel"  (defendant's  attorney).  The  latter  then  moved  to  withdraw 
a  juror,  which  was  denied  by  the  court,  whereupon  he  duly  excepted. 
This  motion  should  have  been  granted,  and  its  refusal  constituted  er- 
ror calling  for  a  reversal  The  courts  have  repeatedly  censured  the 
putting  of  questions  which  suggest  to  the  minds  of  the  jurors  that  de- 
fendant was  insured  in  a  casualty  company,  and  have  reversed  judg- 
ments and  granted  new  trials  on  that  ground  alone.  Rodzborski  v. 
American  Sugar  Refining:  Co.,  210  N.  Y.  262,  104  N.  E.  616;  Simp- 
son V.  Foundation  Co ,  201  N.  Y.  479,  95  N.  E.  10,  Ann.  Cas.  1912B 
321;  Loughlin  v.  Brassil,  187  N.  Y.  128,  79  N.  E.  854;  Frahm  v. 
Siegel  Cooper  Co,  131  App  Div  747,  116  N  Y.  Supp.  90;  Hordem 
V.  Salvation  Army,  124  App.  Div.  674,  109  N.  Y.  Supp.  131 ;  Bran- 
oner  V.  Traitel  Marble  Co ,  144  App.  Div.  569,  129  N.  Y.  Supp.  761 ; 
Donnelly  v  Younglov6  Lumber  Co  140  App.  Div.  846,  125  N.  Y. 
Supp.  689;  Haigh  v.  Edelmeyer  &  M.  H.  Elevator  Co.,  123  App. 
Div.  376,  107  N  Y.  Supp  936;  Kolacki  v  American  SuR-ar  Re- 
fining Co.,  164  App.  Div.  417,  ISO  N.  Y.  Supp.  93;  Id.,  166  App. 
Div.  892,  150  N.  Y.  Supp.  1092. 

It  is  quite  true  that  some  of  these  cases  were  decided  before  the 
amendment  to  section  1180,  Code  of  Civil  Procedure,  was  enacted, 
which  took  effect  September  1,  1911,  and  provided  that: 

*The  fact  that  a  juror,  ♦  ♦  ♦  In  actions  for  damages  for  injuries  to  per- 
son or  property,  ♦  '  ♦  ♦  is  a  shareholder,  stockholder,  director,  officer  oi 
employ^,  or  in  any  manner  interested,  In  any  insurance  compiiny  issuing  pol- 
icies for  protection  against  liability  for  damages  for  Injury  to  person  or  prop- 
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erty,  shall  constitute  a  good  ground  for  a  challenge  to  the  favor  as  to  sndi 
juror." 

But  this  is  a  general  proposition,  the  only  effect  of  which  is  to 
ascertain  if  talesmen  are  interested  in  any  casualty  company,  and  to 
make  their  interest  a  ground  for  challenge,  presumably  because  such 
interest  might  bias  them  against  any  recovery  in  an  accident  case, 
whether  defendant  was  insured  or  not.  It  does  not  give  the  right 
to  otherwise  suggest  or  to  state  directly  that  the  defendant  in  a  par- 
ticular case  is  insured  against  loss  by  reason  of  accidents  caused  by 
him.  The  first  case  cited,  Rodzborski  v.  American  Sugar  Refining 
Co.,  210  N.  Y.  262,  104  N.  E.  616,  was  decided  after  the  amendment 
in  question  took  effect.  In  it  the  rule  laid  down  in  Simpson  v.  Foun- 
dation Company,  201  N.  Y.  479,  95  N.  E.  10,  Ann,  Cas.  1912B,  321, 
was  cited  with  approval : 

**There  Judge  Vann,  writing  for  the  court,  said :  *The  circumstances  indicate, 
liowever,  that  one  object  of  the  questions  was  to  suggest  to  the  jury  that  the 
defendant  was  Insured  in  an  accident  company  in  order  to  induce  them  to  give 
a  larger  verdict.*  He  further  said:  'Evidence  that  the  defendant  in  an  ac- 
tion for  negligence  was  Insured  in  a  casualty  company,  or  that  the  defense 
was  conducted  by  an  insurance  company,  is  Incompetent  and  so  dangerous  as 
to  reiiuire  a  reversal,  even  when  the  court  strikes  It  from  the  record  and  di- 
rects the  jury  to  disregard  It,  unless  It  clearly  appears  that  It  could  not  have 
influenced  the  verdict' " 

In  the  Rodzborski  Case,  as  in  this,  the  plaintiff's  case  depended 
upon  his  own  version  as  to  the  happening  of  the  accident.  The  cor- 
roboration in  this  case  is  only  as  to  what  happened  on  the  preceding 
day.  In  both  cases  there  w-as  a  direct  contradiction  of  material  evi- 
dence by  defendant's  witnesses.  Here  the  plaintiff's  counsel  by  his 
question  conveyed  to  the  jury  the  direct  information  that  defendant 
was  insured.  In  the  case  cited  the  question  of  plaintiff's  counsel  con- 
veyed no  hint  of  any  insurance  company  indemnifying  defendant,  and 
the  statement  that  an  employers'  liability  company  was  insuring  the 
defendant  came  from  the  witness  in  the  course  of  a  lengthy  answer 
in  response  to  a  question  ^s  to  what  directions  he  w^as  given  by  de- 
fendant. Still  the  Court  of  Appeals  felt  called  upon  to  reverse  the 
judgment  upon  that  ground  (as  well  as  another),  as  it  did  not  clearly 
appear  that  the  error  was  harmless.  The  same  rule  is  applicable  to 
the  case  at  bar  and  requires  a  like  disposition  of  the  appeal. 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


PETERSON  V.  EIGHMIB. 

(Supreme  Court,  Trial  Term,  New  York  County.     February,  1916.) 

1.  New  Trial  ^=5>77(1) — Grounds — ^Amount  Recovered — Passion  and  Preju- 
dice. 

In  actions  for  torts,  where  the  damages  are  necessarily  unliquidated, 
it  is  the  prerogative  of  the  Jury  to  fix  the  amount,  under  proper  instruc- 
tions by  the  court,  which  has  no  legal  responsibility  to  determine  the 

'^zpFor  other  cases  see  same  topic  &  KEY-NUMDBR  in  all  Key-Numbered  Diseats  &  Indexes 
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amoant,  and  should  not  interfere  with  the  verdict,  in  the  absence  of  mis- 
conduct or  passion  or  prejudice. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  §f  157,  158; 
Dec.  Dig.  <®=>77(1).] 

2.  New  Tbial  <g=>77(l) — Grounds — Amount  Recovebei) — ^Passion  and  Pbej- 

UDicE  OF  Jury — Evidence. 

Though  a  verdict  might  have  been  influenced  by  passion  and  prejudice, 
where  such  prejudice  was  created  by  acts  of  the  defendant,  he  cannot  com- 
plain. 

[Ed.  Note.— For  other  cases^  see  New  Trial,  Cent.  Dig.  i§  157, 158;  Dec 
Dig.  <@==>77(1).] 

3.  Damages  «=9l32(7) — Excessive  Damages — ^Personal  Injuries. 

An  award  of  $4,500  for  injuries  to  the  plaintiff,  who  was  struck  by  de- 
fendant's automobile,  thrown  to  the  pavement,  receiving  an  injury  to  the 
knee,  and  a  fracture  of  both  bones  of  the  right  leg  near  the  ankle,  and 
being  forced  to  spend  three  months  in  conflnement,  resulting  in  permanent 
injuries,  reducing  her  earning  capacity  at  least  $4  per  week,  held  not 
excessive. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent.  Dig.  {  378 ;  Dec.  Dig. 
«=s>132(7).] 

Action  by  Alma  Peterson  against  George  D.  Eighmie.  Judgment 
for  plaintiff,  and  defendant  moves  for  new  trial  and  for  reduction  of 
the  verdict.    Motion  denied. 

Emil  P.  Korkus,  of  New  York  City,  for  plaintiff. 

Manton  Marks,  of  New  York  City,  for  defendant. 

ROWLAND  L.  DAVIS,  J.  The  plaintiff  was  struck  by  the  defend- 
ant's automobile  at  the  intersection  of  125th  street  and  Park  avenue,  in 
New  York  City,  on  June  2,  1914,  and  was  thrown  to  the  pavement, 
breaking  both  bones  of  the  right  leg  near  the  ankle,  and  causing  an 
injury  to  the  knee.  She  spent  several  days  in  the  hospital.  The  bro- 
ken leg  was  kept  in  a  plaster  cast  for  more  than  a  month,  and  she  was 
confined  to  the  bed  for  about  six  weeks,  and  to  the  house  for  more 
than  three  months.    She  suffered  acute  pain  for  four  weeks. 

The  plaintiff  was  a  single  woman,  31  years  of  age,  employed  as  a 
sewing  machine  operator,  and  her  average  earnings  were  about  $16 
per  week.  She  did  not  return  to  work  until  January  10th  following 
the  accident,  and  then  worked  less  than  a  month  at  reduced  wages; 
and  on  March  1st  she  secured  employment  nearer  home,  receiving 
but  $12  per  week.  The  plaintiff  gave  evidence  that  it  was  necessary 
for  her  to  use  the  right  leg  in  starting  and  stopping  her  sewing  ma- 
chine, and  she  was  unable  to  sit  steady  at  work  because  of  the  de- 
formity caused  by  the  accident,  and  that  her  earning  capacity  was 
reduced. 

It  was  claimed  on  her  part  on  the  trial  that  the  broken  bones  were 
so  near  the  ankle  that  in  healing  the  bone  had  become  thickened  and 
hardened,  and  the  foot  was  pushed  and  held  down  by  a  bony  forma- 
tion, causing  a  stiffness  and  immobility  of  the  ankle  joint.  This  caus- 
ed such  a  deformity  that  it  interfered  with  her  ability  to  walk,  and 
to  go  up  and  down  stairs,  and  required  her  to  wear  a  shoe  with  a  high 
heel.    Her  physician  testified  that  this  condition  was  permanent.    The 
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actual  expenditures  that  the  plaintiff  made  for  medical  services,  medi- 
cines, and  X-ray  photographs  amounted  to  $162.  The  verdict  of 
the  jury  was  $4,500.  This  is  claimed  by  the  defendant  to  be  excessive, 
and  he  asks  tiiat  either  a  new  trial  be  granted  or  that  the  amount  be 
reduced  by  the  court. 

[1]  In  actions  for  torts,  where  the  damages  are  necessarily  un- 
liquidated, it  is  the  prerogative  of  the  jury  to  fix  the  amount  of  dam- 
ages sustained  by  the  party  injured,  under  proper  instructions  given 
by  the  court.  The  court  is  charged  with  no  legal  responsibility  to 
determine  the  compensation  which  should  be  rendered  for  injuries, 
and  should  not  interfere  with  a  verdict  of  a  jury  unless  the  amount  is 
such  as  to  show  misconduct  and  impropriety  on  the  part  of  the  jury, 
or  imless  it  should  plainly  appear  that  the  jury  must  have  been  ac- 
tuated by  passion,  partiality,  or  prejudice,  or  have  acted  under  some 
improper  bias  or  influence.  Scott  v.  Sun  Printing  &  Pub.  Association, 
74  Hun,  284,  26  N.  Y.  Supp.  690;  Minick  v.  City  of  Troy,  19  Hun, 
253,  affirmed  83  N.  Y.  514;  13  Cyc.  122.  The  verdict  may  appear 
large,  in  view  of  the  injury;  but,  it  it  was  the  result  of  any  passion 
or  prejudice,  it  was  hot  based  upon  any  act  or  conduct  on  the  part  of 
the  plaintiff  on  the  trial. 

[2]  The  defendant  in  his  answer,  and  by  evidence  on  the  trial,  de- 
nied that  his  machine  collided  with  the  plaintiff.  It  was  his  conten- 
tion that  the  plaintiff  stepped  from  behind  a  pillar  of  the  elevated 
railroad  into  the  street  and  ran  into  his  slowly  moving  automobile; 
that  she  reached  out  and  grasped  the  fender,  and  pushed  herself  back, 
and  fell  down,  and  the  injury  resulted.  The  plaintiff  claimed  that 
she  was  not  behind  the  pillar  at  any  time,  but  was  in  plain  sight  as 
she  came  along  the  sidewalk  and  stepped  from  the  curb  into  the  street ; 
and  she  called  as  a  witness  on  this  subject  one  Lipp,  a  stranger,  who 
happened  to  be  looking  out  of  a  window  in  a  building  on  the  corner 
and  saw  the  whole  transaction.  A  policeman  standing  on  the  oppo- 
site side  of  the  street  witnessed  the  occurrence,  assisted  the  plaintiff 
after  the  accident,  and  took  the  names  of  the  parties  and  witnesses. 
Called  as  a  witness,  he  corroborated  plaintiff  as  to  her  position  and 
movements.  Lipp  was  entirely  disinterested,  and  was  a  witness  of 
unusually  good  appearance.  He  testified  that  the  defendant  sought 
him  out  shortly  after  the  accident,  and  told  him  that  he  was  taking 
care  of  plaintiff,  reimbursing  her  for  the  time  she  was  losing,  paying 
her  doctor  bill,  sending  her  flowers  and  magazines,  and  then  asked 
him  if  he  (Lipp)  did  not  see  plaintiff  step  from  back  of  the  pillar. 
Practically  all  of  what  the  defendant  told  Lipp  concerning  what  he 
was  doing  for  the  plaintiff  was  untrue,  and  it  may  be  reasonably  in- 
ferred that  he  was  using  that  method  to  get  favorable  testimony  for 
himself. 

When  the  injury  occurred  a  physician  was  passing,  or  was  near  at 
hand,  and  he  rendered  some  first  aid  to  the  plaintiff  before  she  was 
taken  in  the  ambulance.  He  was  a  stranger  to  all  the  parties,  but  he 
might  have  been  in  a  position  to  witness  the  accident.  In  December 
following  the  accident  this  physician  was  employed  by  the  defendant 
as  his  expert  to  examine  the  plaintiff  as  to  her  physical  condition,  and 
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was  called  by  the  defendant  on  the  trial  as  a  witness  to  the  accident, 
and  as  an  expert  on  the  extent  of  the  plaintiff's  injuries.  It  is  hard 
to  see  how  the  defendant  can  escape  the  suspicion,  at  least,  that  his 
employment  of  this  physician  as  an  expert  was  for  the  purpose  of 
obtaining  from  him  favorable  evidence  as  to  the  accident  itself. 

The  defendant  called  an  apparently  disinterested  witness  by  the 
name  of  Jansen,  who  chanced  to  be  at  the  scene  of  the  accident.  Jan- 
sen  corroborated  the  defendant  on  the  issue  that  the  plaintiff  was 
standing  behind  the  pillar  and  that  she  stepped  off  into  the  street  look- 
ing in  the  q)posite  direction  from  that  in  which  the  car  was  coming. 
In  fact,  he  gave  evidence  very  similar  to  that  of  the  defendant  on 
nearly  all  controverted  questions,  and  in  contradiction  of  the  policeman 
and  the  witness  Lipp.  On  cross-examination  he  was  asked  if  he  had 
not  told  Lipp  that  the  defendant  was  going  to  pay  him  for  testifying. 
He  answered  that  he  had  not.  On  the  rebuttal  Lipp  swore  that  Jan- 
sen did  tell  him  that  The  defendant  gave  no  testimony  on  the  subject 
whatever. 

Where  there  is  misconduct  on  the  side  of  a  party  on  a  trial,  which 
causes  passion  or  prejudice  in  the  minds  of  a  jury,  bringing  about  a 
verdict  in  favor  of  such  party,  or  where  a  party  prevails  by  use  of 
improper  or  dishonest  methods,  the  verdict  may  be  set  aside  and  a 
new  trial  granted.  Nugent  v.  Metropolitan  Street  R.  Co.,  46  App.  Div. 
105,  61  N.  Y.  Supp.  476;  29  Cyc.  773.  It  is  possible  that  some  preju- 
dice was  created  in  the  minds  of  the  jury  in  this  case  by  reason  of 
the  facts  just  detailed,  showing  the  methods  employed  by  the  defend- 
ant The  amount  of  the  verdict  may  have  been  enhanced  by  the  feel- 
ing in  the  minds  of  the  jurors  that  the  defendant's  methods  were  bad. 
If  so,  should  the  defendant  be  permitted  to  take  advantage  of  his 
own  misconduct?  Is  he  in  a  position  to  ask  the  court  to  relieve  him 
of  the  consequences  of  his  own  acts?  It  seems  to  me  that  he  is  not 
entitled  to  much  consideration  from  the  court  under  such  circum- 
stances.   Such  methods  and  conduct  on  a  trial  are  not  to  be  encouraged. 

[3]  In  view  of  the  many  determinations  on  similar  questions  in 
the  appellate  courts,  it  may  well  be  said  that  in  any  event  this  verdict 
was  not  excessive.  For  similar  injuries  it  has  been  held  that  damages 
in  the  sum  of  $4,500  to  $5,000  are  not  excessive.  Downer  v.  Metro- 
politan Street  R.  Co.,  54  App.  Div.  315,  66  N.  Y.  Supp.  719;  Dougher- 
ty V.  Rome,  Watertown  &  Ogdensburg  R.  Co.,  18  N.  Y.  Supp.  841,^ 
affirmed  138  N.  Y.  641,  34  N.  E.  512;  Ross  v.  Metropolitan  Street 
R.  Co.,  116  App.  Div.  507,  101  N.  Y.  Supp.  932;  Bronson  v.  Forty- 
Second  Street,  Manhattan  &  St  N.  Av.  R.  Co.,  21  N.  Y.  Supp.  695;* 
Kellow  V.  Long  Island  R.  Co.,  16  N.  Y.  Supp.  676.' 

The  motion  is  denied. 

1  Reported  in  full  In  the  New  York  Supplement:  reported  as  a  memorandum 
decision  without  opinion  In  64  Hun,  633. 

3  Reported  in  full  in  the  New  York  Supplement:  reported  as  a  memorandum 
decision  without  opinion  In  67  Hun,  649. 

2  Reported  in  full  in  the  New  York  Supplement:  reported  as  a  memorandum 
decision  without  opinion  in  62  Hun,  620. 
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MORRIS  V.  HAT. 
(Supreme  Court,  Appellate  Division,  Birst  Department     April  7,  1916.) 

1.  Courts  ^=5>7 — Jurisdiction — Breach  of  Warranty — Location  of  Land. 

The  assignee  of  an  immediate  grantee,  basing  his  action  for  breach  of 
warranty  of  a  deed  on  privity  of  contract,  may  sue  in  the  state  of  the 
contract  for  a  .breach  as  to  lands  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  fS  14,  16,  IK3-31; 
Dec.  Dig.  «S=»7.] 

2.  Pleading  «=»8(11) — Conclusions — Breach  of  Warranty. 

The  complaint  of  a  grantee,  who  sued  for  breach  of  warranty  in  a  deed, 
alleging  eviction  of  his  subsequent  grantee  by  title  paramount,  is  insuJQ]; 
dent,  but  he  must  specifically  allege  that  the  title  through  which  he  was 
evicted  is  superior  to  that  warranted  by  the  defendant ;  nor  is  it  aided  by 
a  further  allegation  that  the  defendant  failed  to  warrant  and  defend  the 
title,  such  allegation  being,  aside  from  such  statement,  a  mere  conclu- 
sion of  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §  23;  Dec.  Dig. 
<@==>8(11).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  P.  J.  Morris  against  Henry  G.  Hay.  From  an 
order  granting  plaintiff's  motion  for  judgment  on  the  pleadings,  de- 
fendant appeals.    Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOW- 
LING,  SMITH,  and  DAVIS,  JJ. 

Kenneth  B.  Halstead,  of  New  York  City,  for  appellant. 
Nelson  Zabriskie,  of  New  York  City,  for  respondent. 

SMITH,  J.  Defendant's  demurrer  has  challenged  the  sufficiency 
of  the  complaint.  In  November,  1905,  the  defendant  and  his  wife  con- 
veyed to  one  Denver  Greenamyer  certain  real  estate  in  the  state  of 
Colorado.  In  the  deed  the  title  to  the  said  premises  was  warranted. 
Thereafter,  and  in  1907,  the  said  Greenamyer  conveyed  the  said  prem- 
ises, with  covenant  of  warranty,  to  Edward  F.  Denny  and  D.  M 
Utter.    The  complaint  then  proceeds : 

"That  the  defendant  and  the  said  Mary  A.  Hay  have  not  warranted  and 
defended  the  whole  of  said  premises  to  the  said  Denver  Greenamyer  and  his 
assigns,  but,  on  the  contrary,  as  the  plaintiff  is  informed  and  believes,  one 
Asher  B.  Wilson,  lawfully  claiming  the  said  premises  last  above  described  by 
a  paramount  title  by  virtue  of  a  conveyance  made  to  him  by  one  Edwin  O. 
Webster  as  trustee,  afterwards  duly  commenced  as  plaintiff  an  action  or 
proceeding  in  the  district  court  of  Washington  county,  state  of  Colorado, 
against  the  said  Edward  F.  Denny  and  D.  M.  Utter  as  defendants,  by  serv- 
ice upon  them,  duly  and  personally  made,  of  the  summons  and  complaint,  or 
other  process  and  papers  therein,  or  in  which  the  said  Edward  F.  Denny  and 
D.  M.  Utter  voluntarily  and  duly  appeared,  the  said  court  being  a  court  of  com- 
petent jurisdiction  and  having  jurisdiction  thereof  by  the  laws  of  the  state 
of  Colorado  to  hear  and  determine  actions  or  proceedings  relating  to  the 
title  and  possession  of  real  property  situated  within  the  said  state  of  Colorado 
and  within  the  territorial  jurisdiction  of  said  court,  as  the  premises  in  ques- 
tion were,  which  court  also  had  jurisdiction  of  the  persons  of  the  parties 
thereto  and  of  the  said  subject-matter  thereof,  and  did  on  or  about  the  6th 
day  of  April,  1910,  recover  a  judgment  or  decree  which  was  duly  given  and 
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Tendered  by  said  oourt  against  the  said  Edward  F.  Denny  and  D.  M.  Utter, 
and  in  favor  of  the  said  Asher  B.  Wilson,  whereby  it  was  decreed  that  the 
plaintiff,  the  said  Asher  B.  Wilson,  is  the  owner  in  fee  simple  absolute  and  in 
possession  of  the  said  premises  last  above  described,  which  judgment  or  de- 
cree was  on  or  about  the  2dth  day  of  April,  I&IO,  duly  iBled  and  recorded  in 
the  office  of  the  clerk  and  recorder  of  the  county  of  Washington,  in  the  state 
of  Colorado,  within  which  said  property  is  situated,  and  that  said  Judgment 
or  decree  was  thereafter,  and  on  or  about  the  19th  day  of  November,  1913,  duly 
aflLrmed  by  the  Ck>urt  of  Appeald  of  the  state  of  €k>lorado,  which  is  a  court  of 
competent  appellate  Jurisdiction,  and  that  on  or  about  the  6th  day  of  April, 
1910,  the  said  Asher  B.  Wilson  lawfully  entered  the  said  premises  last  above 
named  and  ousted  the  said  Edward  F.  Denny  and  D.  M.  Utter  therefrom  and 
still  lawfully  holds  them  out  of  the  same." 

The  complaint  then  alleged  that  the  said  Greenamyer  was  com- 
pelled to  make  good  his  warranty  to  Denny  and  Utter  in  the  sum  of 
$1,019.40,  and  that  plaintiff  holds  the  claim  of  said  Greenamyer 
against  this  defendant  by  an  assignment  duly  made.  The  second 
cause  of  action  is  in  all  respects  similar  to  the  first,  except  as  it  re- 
fers to  a  different  piece  of  land. 

[  1  ]  This  complaint  is  challenged  upon  two  grounds : 

First.  That  Greenamyer  could  not  sue  in  this  state  for  a  breach  of 
covenant  of  warranty  on  lands  in  another  state,  and  to  support  this 
ground  the  case  of  Keyes  &  Marshall  v.  Trustees,  146  App.  Div. 
796,  131  N.  Y.  Supp.  527,  affirmed  205  N.  Y.  593,  98  N.  E.  1105, 
is  cited.  In  that  case  a  subsequent  grantee  of  the  defendant  of 
lands  in  another  state,  passing  over  his  immediate  grantor,  was  suing 
upon  the  covenant  of  warranty  of  the  defendant,  and  basing  his  right 
upon  the  privity  of  estate,  as  the  covenant  ran  with  the  land.  It  was 
there  held  that,  where  the  right  of  action  rests  upon  the  privity  of 
estate  only,  the  action  was  local  and  could  not  be  brought  in  a  state 
other  than  the  state  in  which  the  land  was  located.  In  the  case  at  bar, 
however,  the  action  is  brought  by  the  assignee  of  the  immediate 
grantee  of  the  defendant.  The  immediate  grantee  rests  his  claim 
upon  privity  of  contract,  not  privity  of  estate,  and  no  authorities  are 
cited  holding  that,  where  the  claim  for  a  broken  covenant  rests  upon 
privity  of  contract,  the  action  cannot  be  brought  in  any  state  other 
than  that  in  which  the  land  is  situated.  I  think  that  the  learned  Spe- 
cial Term  properly  decided,  therefore,  that  the  case  cited  was  no 
authority  for  dismissing  plaintiff's  complaint. 

[2]  The  second  ground  upon  which  the  complaint  is  challenged 
is  that  the  complaint  is  defective  for  lack  of  averment  that  the  subse- 
quent grantee  was  evicted  by  title  paramount  to  that  which  the  de- 
fendant warranted.  The  mere  allegation  that  he  was  evicted  by  para- 
mount title  might  be  supported  by  proof  of  a  paramount  title  given 
by  the  defendant's  grantee,  plaintiff's  assignor,  prior  to  the  title  given 
to  the  party  evicted,  which  fact  would  impose  no  liability  upon  the 
defendant.  The  allegation  that  the  defendant  has  not  warranted  and 
defended  said  premises  to  the  said  Greenamyer  is  not  sufficient  as  an 
allegation  of  fact  that  the  title  paramount  by  which  the  party  was 
evicted  was  one  paramount  to  the  title  the  defendant  warranted.  The 
allegation  is  purely  a  conclusion  of  law,  and  adds  nothing  to  the  bare 
allegation  of  fact  that  the  subsequent  grantee  was  evicted  by  a  para- 
mount title. 
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A  mere  reference  to  these  allegations  of  the  complaint  would  seem 
to  be  sufficient  to  show  that  a  cause  of  action  has  not  been  alleged 
against  the  defendant.  There  is  specific  authority,  however,  for  such 
a  holding  in  Folliard  v.  Wallace,  2  Johns.  395,  where  Kent,  C.  J., 
speaks  of  the  averment  that  the  title  under  which  the  eviction  oc- 
curred existed  prior  to  that  warranted  by  defendant  as  "an  indispensa- 
ble averment."  In  Webb  v.  Alexander,  7  Wend.  281,  a  similar  com- 
plaint was  held  defective.    At  page  286  the  opinion  reads : 

"The  second  count  Is  also  defective;  it  states,  Indeed,  that  April  27,  1823, 
Lawyer,  lawfully  claiming  47  acres,  commenced  an  action,  but  it  does  not 
state  that  at  the  date  of  the  conveyance,  to  wit,  April  23d,  Lawyer  had  any 
claim,  and  non  constat  but  he  derived  title  from  the  plaintiffs.  •  •  •  The 
plaintiffs  should  have  averred  that  Lawyer,  before  or  at  the  date  of  the  cove- 
nant, had  lawful  title,  and  by  virtue  of  that  title  entered  and  ousted  the 
plaintiffs." 

In  Beddoe's  Executor  v.  Wadsworth,  21  Wend.  120,  a  similar  com- 
plaint  was  held  to  be  defective ;  the  court  saying : 

"This  count  is  defective  in  not  averring  that  the  eviction  was  by  a  title  para- 
mount to  that  of  the  defendant"  (citing  cases). 

See,  also,  Kellv  v.  Dutch  Church,  2  Hill,  105;  Crisfield  v.  Storr,  36 
Md.  129,  11  Am.  Rep.  480. 

The  order  must  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs,  with  leave  to  the  plain- 
tiff to  amend  the  complaint  within  20  days  after  service  of  a  copy  of 
this  order,  with  notice  of  entry  thereof  upon  the  attorney  for  the 
plaintiff,  and  on  payment  of  the  costs  of  the  motion  and  the  costs  of 
this  appeal.    Order  filed.    All  concur. 


PEOPLE  ex  rel.  PUBLICITY  LEASING  CO.  v.  LUDWIG,  Superintendent  of 

Buildings,  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department     April  7,  1916.) 

1.  CoNsxrruTioNAL  Law  <®=>101 — Vested  Rights — Billboabds. 

A  permit  issued  to  defendant  to  erect  an  advertising  sign  on  a  roof, 
not  to  exceed  certain  specified  dimensions.  Thereafter  the  city  council, 
by  ordinance,  restricted  the  size  and  height  of  such  billboards  to  a  lower 
limit  than  that  of  the  permit  The  defendant  had  expended  moneys  in 
having  plans  made  and  in  actual  work  upon  the  signboard  contemplated, 
but  had  not  built  it  to  the  specified  height  After  the  passage  of  the  ordi- 
nance, defendant  assigned  its  right  and  sold  its  permit  to  the  intervener. 
Held,  that  the  acts  and  expenditures  of  the  defendant  were  not  such  as 
to  create  a  vested  right,  relieving  its  assignee  from  observance  of  the 
ordinance. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {§  20^ 
211 ;   Dec.  Dig.  <g=»101.1 

2.  Municipal  Corporations  ^=»C02 — Police  Powers — Regulation  of  Bill- 

boards. 

An  ordinance  restricting  the  size  and  height  of  billboards,  and  the 
amount  of  solid  space  thereon  which  might  be  exposed,  is  within  the 
power  of  the  city  council  to  enact,  as  a  valid  exercise  of  its  poUce  duties 
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In  the  protection  of  the  public,  although  its  enactment  revoked  a  permit 
previously  granted,  pursuant  to  which  expenditures  had  been  made. 
[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig. 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  People,  on  the  relation  of  the  Publicity  Leasing 
Company,  against  Alfred  Ludwig,  as  Superintendent  of  Buildings, 
and  the  Mecca  Realty  Company,  in  which  the  O.  J.  Gude  Company  in- 
tervened by  permission.  From  an  order  denying  an  application  for  a 
peremptory  writ,  relator  appeals,  and  moves  that  writ  issue.  Order 
reversed,  and  motion  granted,  with  qualifications. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  BOWLING, 
SMITH,  and  DAVIS,  JJ. 

Walter  H.  Bond,  of  New  York  City,  for  appellant. 

John  F.  O'Brien,  of  New  York  City,  for  respondent  Ludwig. 

Hector  M.  Hitchings,  of  New  York  City,  for  respondent  O.  J. 
Gude  Co. 

Jesse  S.  Epstein,  of  New  York  City,  for  respondent  Mecca  Real- 
ty Co. 

DAVIS,  J.  The  Special  Term  of  this  court  denied  an  application 
for  a  peremptory  writ  of  mandamus  requiring  the  superintendent  of 
buildings  to  compel  the  removal  of  a  certain  sky  sign  on  the  roof  of 
the  Mecca  Building,  Forty-Eighth  street,  between  Broadway  and  Sev- 
enth avenue.  New  York  City.  The  O.  J.  Gude  Company  have  inter- 
vened by  permission.  The  Mecca  Realty  Company,  being  the  lessee 
of  the  premises  in  question,  on  February  17,  1914,  obtained  a  permit 
from  the  superintendent  of  buildings  allowing  the  alteration  of  the 
sky  sign  referred  to,  so  as  to  increase  its  height  from  75  feet  to  141 
feet. 

On  May  29,  1914,  the  board  of  aldermen  of  the  city  of  New  York 
adopted  an  ordinance  which  provides  as  follows : 

Section  3.  sulxi.  2:  **No  roof  sign  structure  having  a  tight,  closed  or  solid 
surface  shall  be  at  any  point  over  thirty-one  feet  above  the  roof  level.  Roof 
sign  strnotores  not  having  a  tight,  closed  or  solid  surface  may  be  erected 
upon  fireprof  buildings  to  a  height  not  exceeding  seventy-five  feet  above  the 
roof  level,  and  upon  nonfireproof  buildings  to  a  height  not  exceeding  fifty  feet 
above  the  roof  level,  but  the  portions  of  such  structures  covered  and  exposed 
to  wind  pressure  shall  not  exceed  thirty-five  per  cent,  of  the  total  area." 

Section  9:  "Alteration  of  Existinff  Sign  Structures, — No  existing  fence,  sign, 
billboard  or  roof  sign  structure  shall  be  enlarged,  rebuilt,  structurally  altered 
or  relocated  unless  or  until  it  shall  comply  with  the  provision  of  this  ordi- 
nance." 

On  December  24,  1914,  the  Mecca  Realty  Company  sold  its  permit 
to  'the  O.  J.  Gude  Company,  not  having  availed  itself  of  its  right  un- 
der said  permit.  Subsequent  to  December  24,  1914,  tlie  O.  T.  Gude 
Company  proceeded  to  act  under  the  permit  of  February  1/,  1914, 
and  went  so  far  as  to  increase  the  height  of  the  sign  from  its  then 
height  of  75  feet  to  a  height  of  105  feet,  when  it  was  restrained  by 
this  court  from  proceeding  any  further.  The  sign  remained  at  the 
height  of  about  105  feet  until  about  January  31,  1916,  when  the  O.  J. 
158  N.Y.S.— 14 
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Gude  Company  resumed  work  on  the  sign  and  increased  its  height  to 
about  130  feet;  the  injunction  granted  by  the  Appellate  Division  hav- 
ing been  vacated  by  the  Court  of  Appeals  on  May  21,  1915.  The  in- 
junction referred  to  had  been  granted  by  the  Appellate  Division  in  a 
taxpayer's  action  between  these  same  parties — ^i.  e.,  the  Publicity  Leas- 
ing Company  and  Alfred  Ludwig,  superintendent  of  buildings — upon 
facts  almost  identical  with  those  in  the  present  case.  A  like  injunc- 
tion had  been  granted  in  an  action  brought  by  the  Southern  Leasing 
Company  against  the  same  defendant  upon  the  same  facts  involving 
the  same  sign,  and  there  was  an  appeal  by  permission  to  the  Court  of 
Appeals  upon  certified  questions.  The  Court  of  Appeals  reversed  the 
order  of  the  Appellate  Division  solely  on  the  ground  that  a  taxpayer's 
action  was  not  the  appropriate  remedy,  but  that  the  right  should  be 
enforced  by  mandamus.  See  Southern  Leasing  Co.  v.  Ludwig,  217 
N.  Y.  100,  111  N.  E.  470. 

The  question  to  be  determined  here  is  whether  the  Mecca  Realty 
Company  and  the  O.  J.  Gude  Company  may  proceed  under  the  permit 
of  February  17,  1914,  and  enlarge,  rebuild,  and  structurally  alter  the 
said  roof  sign,  which  on  May  29,  1914,  was  105  feet  wide  and  85  feet 
high,  by  increasing  its  height  after  January  31,  1916,  to  136  feet,  not- 
withstanding the  passage  of  the  ordinance  of  May  29,  1914.  This 
court  has  already  passed  upon  the  merits  of  this  question  in  the  cases 
of  Southern  Leasing  Co.  v.  Ludwig  and  Publicity  Co.  v.  Ludwig,  re- 
ported in  168  App.  Div.  233,  153  N.  Y.  Supp.  545,  and  168  App.  Div. 
239,  153  N.  Y.  Supp.  549,  respectively.  Justice  Scott,  writing  for 
the  court  in  those  cases,  said: 

"After  the  ordinance  became  effective  it  not  only  became  unlawful  to  erect 
a  sky  sign  more  than  75  feet  high,  or  to  alter  an  existing  sign  so  as  to  carry 
it  to  a  greater  height,  but  any  structure  thereafter  erected  in  violation  of  the 
ordinance  became  an  unlawful  structure,  and  no  permit  from  the  superintend- 
ent of  buildings,  whether  issued  before  or  after  May  29,  1914,  could  make  it 
lawful.  ♦  •  ♦  We  are  clearly  of  the  opinion,  therefore,  that  the  erection 
of  the  sign  in  question  after  May  29,  1914,  was  unlawful,  and  that  it  was 
the  duty  of  the  defendant  Ludwig,  as  superintendent  of  buildings,  tx>  prevent 
its  erection." 

But  the  defendants  claim  that  in  this  proceeding  they  have  shown 
additional  facts,  not  before  the  court  when  it  decided  the  other  cases 
referred  to  above,  and  which  show  that  they  have  vested  rights  which 
would  be  taken  away  if  the  relator  prevailed  in  this  proceeding. 

[1]  For  instance,  the  Mecca  Realty  Company  paid  $400  to  its  ar- 
chitect for  preliminary  plans  and  specifications  to  be  submitted  to  the 
building  department  on  its  application  for  the  permit  to  increase  the 
height  of  the  sign.  It  also  paid  $900  prior  to  May  29,  1914,  for  ad- 
vertising sign  designs  for  submission  to  prospective  advertisers  and 
for  soliciting  advertisers,  and  immediately  after  getting  the  permit 
it  paid  $250  for  taking  down  a  part  of  the  sign  because,  as  then  con- 
structed, it  was  a  violation  of  law,  and  for  painting  the  part  that  re- 
mained. Obviously  these  expenditures  were  not  such  as  to  create 
any  vested  right  which  relieved  them  of  the  obligation  to  observe  the 
provisions  of  the  ordinance  of  May  29,  1914.  On  the  record  before 
us  it  appears  quite  clear  that  the  Mecca  Realty  Company  did  nothing 
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to  exercise  the  privilege  granted  by  the  permit  until  December  24, 
1914,  seven  months  after  the  adoption  of  the  ordinance,  when  it  leased 
the  roof  space  to  the  defendant  O.  J.  Gude  Company,  and  transferred 
to  it  the  permit  in  question. 

[2]  Moreover  this  ordinance  was  passed  in  tlie  exercise  of  the  po- 
lice power  of  the  municipality.  Its  object  was  the  protection  of  the 
public  against  the  grave  dangers  necessarily  incident  to  the  mainte- 
nance of  these  enormous  roof  signs.  As  was  said  in  the  Case  of  the 
Southern  Leasing  Company  and  the  Publicity  Leasing  Company, 
supra : 

*'Qniere  is  ample  evidence  in  the  moving  papers  that  the  erection  of  sky  signs 
of  inordinate  size  is  likely  to  be  a  sonrce  of  danger  to  the  public,  and  it  may 
well  be  assumed  that  it  was  in  recognition  of  this  fact  that  the  board  of 
aldermen  adopted  the  ordinance  of  May  29,  1914." 

See  People  ex  rel.  Van  Buren  &  N.  Y.  B.  P.  Co.  v.  Miller,  161  App. 
Div.  138,  144,  146  N.  Y.  Supp.  403 ;  People  ex  rel.  Wineburgh  Adv. 
Co.  V.  Murphy,  195  N.  Y.  126, 136,  88  N.  E.  17,  21  L.  R.  A.  (N.  S.)  735. 

We  think  it  was  quite  within  the  power  of  the  board  of  aldermen  to 
pass  this  ordinance,  even  though  its  effect  was  to  revoke  the  permit 
of  the  defendants,  and  notwithstanding  the  expenditures  made  by  the 
defendants.  City  of  New  York  v.  Herdje,  68  App.  Div.  370,  74  N. 
Y.  Supp.  104. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  of  the  relator  is  granted,  to  the  extent  of  al- 
lowing a  mandamus  to  issue  requiring  the  defendant  Alfred  Ludwig, 
as  superintendent  of  buildings,  to  proceed  with  the  removal  of  so 
much  of  the  roof  sign  in  question  as  now  exists  in  violation  of  the  or- 
dinance of  May  29,  1914,  with  $50  costs.  Settle  order  on  notice.  All 
concur. 


HOLZMAN  COHEN  &  CO.,  Inc.,  v.  TEAGUB. 
(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1916.) 

1.  BnxB  AND  Notes  ^=»382— Negotiable  Instbuhents— Liabilitt  qt  Makes 

— Statute. 

Under  Negotiable  Instruments  Law  (Consol.  Laws  c.  38),  §  34,  providing 
that,  where  an  incomplete  instrument  has  not  been  delivered,  it  will  not, 
if  completed  and  negotiated  without  authority,  be  a  valid  contract  in  the 
hands  of  any  holder  as  against  any  person  whose  signature  was  placed 
thereon  before  delivery,  where  notes  signed  by  defendant  were  stolen  from 
his  possession  while  incomplete  as  to  date,  payee,  and  amount,  he  not 
being  guilty  of  negligence  In  their  use  contributing  in  any  way  to  their 
being  stolen,  such  notes  were  not  valid  obligations  in  the  hands  of  a  holder 
in  due  course. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §  955 ;  Dec. 
Dig.  <@==>382.] 

2.  Bills  and  Notes  ^=>36S— Delivery  to  Holder  in  Dub  Course—Applica- 

tion or  Statute. 

Negotiable  Instruments  Law,  {  35,  providing  that  a  valid  delivery  of  a 
note  by  all  parties  prior  to  a  holder  in  due  course  to  make  them  liable 
to  him  is  conclusively  presumed,  applies  only  to  complete  instruments,  and 
must  be  construed  with  section  34,  providing  that  an  undelivered,  incom- 

®=3For  other  cases  sec  jame  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  indexes 
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plete  instrnment  will  not,  if  completed  and  negotiated  without  authority, 
be  a  valid  contract  in  the  hands  of  any  holder  against  any  person  whose 
signature  was  placed  thereon  before  delivery. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Gent  Dig.  H  949,  950; 
Dec.  Dig.  «=5>368.] 

3.  Estoppel  ^s>90— NEaLiGBNOi>— Delivbbt  of  Note. 

Where  a  physician  signed  notes  in  blank  and  left  them  on  his  desk  in 
his  office,  he  was  not  guilty  of  negligence,  estopping  him  from  claiming 
there  was  no  delivery  as  against  a  holder  in  due  course  to  whom  the  notes 
were  negotiated  by  a  party  who  stole  and  completed  them. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent.  Dig.  |  288 ;  Dec.  Dig. 
^=>96.] 

4.  Appeal  and  Error  ^s»1175(1)--Dbtebmination— Appeal  from  Directed 

Verdicth-Diskissal. 

If  the  trial  court  denies  plaintilTs  motion  for  a  directed  verdict,  plain- 
tiff has  the  right  to  offer  evidence  to  rebut  the  defense  evidence,  and  there- 
fore, where  the  trial  court  on  motion  erroneously  directed  verdict  for  him, 
dismissal  of  the  complaint  by  the  Appellate  Term,  on  reversing,  was  Im- 
proper, under  Code  Civ.  Proc.  §  1317. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  f§  4573, 
4575,4576,4583-4587;   Dec.  Dig.  <©=»1175(1).] 

Appeal  from  Appellate  Term,  New  York  County. 

Action  by  Holzman  Cohen  &  Co.,  Incorporated,  against  Edward 
P.  Teague.  From  a  determination  of  the  Appellate  Term,  reversing 
a  judgment  of  the  City  Court  for  plaintiff  and  dismissing  the  com- 
plaint (156  N.  Y.  Supp.  290),  plaintiff  appeals.  Determination  of  the 
Appellate  Term  modified,  by  striking  out  the  provision  dismissing  the 
complaint  and  directing  that  a  new  trial  be  had,  and,  as  modified, 
affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWL- 
ING,  SMITH,  and  DAVIS,  JJ. 

Charles  Goldzier,  of  New  York  City,  for  appellant. 

Nathan  F.  Giffin,  of  New  York  City,  for  respondent 

DAVIS,  J.  This  action  was  brought  in  the  City  Court  to  recover 
damages  for  the  nonpayment  of  13  promissory  notes  of  various  dates 
for  the  sum  of  $40  each,  payable  seven  days  after  date  to  the  order 
of  the  Universal  Welding  &  Manufacturing  Comjpany.  Each  note 
was  indorsed  in  the  name  of  the  payee  by  H.  R.  Kiroack,  vice  presi- 
dent and  treasurer. 

The  defendant  concedes  for  the  purposes  of  this  appeal  that  the 
notes  were  received  by  the  plaintiff  for  value,  before  maturity,  and 
without  notice  of  any  defects.  The  defendant  for  answer  sets  up  a 
general  denial  of  the  making,  indorsement,  and  delivery  of  the  notes, 
and  alleges  as  a  defense  to  each  cause  of  action  that  on  or  about  May 
1,  1915,  he  had  signed  in  blank  a  number  of  incomplete  promissory 
notes,  bearing  the  name  of  no  payee,  without  any  date,  and  without 
any  amount ;  that  these  notes  had  been  left  by  him  in  this  incom- 
plete state  on  his  desk  in  his  office  at  342  West  Fifty-Eighth  street; 
that  the  notes  in  this  incomplete  form  had  been  stolen  from  defend- 
ant by  Kiroack,  the  person  whose  name  appears  on  the  back  of  the 
notes  as  vice  president  and  treasurer  of  the  Universal  Welding  & 
Manufacturing  Company.    The  answer  further  alleges  that  there  had 
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never  been  any  delivery  of  the  notes  set  forth  in  the  complaint,  either 
by  the  defendant  or  by  any  one  authorized  by  defendant  to  jnake  de- 
livery therof. 

The  promissory  notes  were  admitted  in  evidence  at  the  trial,  and 
the  defendant  conceded  that  they  were  signed  by  him.  After  prov- 
ing the  indorsement,  the  negotiation  by  the  payee,  demand,  non- 
payment, protest,  and  notice  of  protest,  the  plaintiff  rested.  There- 
upon defendant  made  a  motion  to  dismiss  the  complaint,  which  was 
denied.  Thereupon  the  defendant  testified  that  he  was  a  physician 
living  at  324  West  Fifty-Eighth  street.  His  counsel  then  asked  him 
to  state  whether  the  date,  payee,  and  amount  in  the  body  of  the 
note  were  in  his  handwriting.  The  plaintiff  objected  to  this  question, 
and  it  was  not  answered ;  the  plaintiff  agreeing  to  make  a  concession 
as  to  what  the  defendant's  testimony  would  be  ip  support  of  his  de- 
fense. The  plaintiff  thereupon  conceded  that  the  witness  would  tes- 
tify, as  to  each  note,  that  it  had  been  signed  upon  a  printed  blank, 
without  date,  name  of  payee,  or  amount,  and  that  they  had  been  left 
on  the  defendant's  desk,  and  were  stolen  by  the  treasurer  of  the 
payee,  and  that  the  only  part  of  the  notes  in  defendant's  handwriting 
is  the  signature ;  that  the  defendant  was  about  to  authorize  one  Boyer 
to  fill  in  the  notes,  but  that  they  never  came  into  Boyer's  possession ; 
and  that  defendant  never  authorized  their  completion.  The  defend- 
ant testified,  further,  that  he  never  gave  the  notes  to  Boyer,  that 
Boyer  never  had  the  notes  in  his  possession,  and  that  the  body  of 
the  notes  was  in  the  handwriting  of  Kiroack,  and  that  he  never  au- 
thorized Kiroack  to  fill  in  the  notes.  At  this  point  the  defendant's 
counsel  said: 

"That  is  as  good  a  case  as  we  could  put  in  if  we  stayed  here  a  week. 
There  is  only  one  question  in  the  case,  and  it  is  a  question  of  law." 

The  court  took  the  same  view,  and  held  that  the  defendant  had 
failed  to  make  a  valid  defense  against  an  innocent  holder  for  value, 
and  granted  plaintiff's  motion  for  the  direction  of  a  verdict.  The  de- 
fendant excepted  to  the  ruling  and  moved  to  set  aside  the  verdict  on 
the  usual  grounds.  This  motion  was  denied  and  an  exception  noted. 
From  the  judgment  entered  on  this  directed  verdict,  and  from  the  or- 
der denying  the  motion  to  set  aside  the  verdict  and  for  a  new  trial, 
the  defendant  appealed  to  the  Appellate  Term  of  the  Supreme  Court. 
The  Appellate  Term  reversed  the  judgment  and  order,  and  dismissed 
the  complaint.  The  plaintiff,  by  permission  of  this  court,  appeals 
from  the  determination  of  the  Appellate  Term.  He  claims,  first,  that 
the  notes  were  valid  obligations  in  the  hands  of  the  plaintiff  as  an  in- 
nocent holder  for  value,  under  the  provisions  of  the  Negotiable  In- 
struments Law;  second,  that  the  dismissal  was  erroneous  in  any 
event,  because  it  was  not  upon  the  merits,  but  merely  in  the  nature 
of  a  nonsuit ;  third,  that  the  Appellate  Terra  had  no  jurisdiction  or  au- 
thority to  dismiss  the  complaint. 

[1]  Our  first  inquiry  is  whether  these  notes  were  valid  obligations 
in  the  hands  of  the  plaintiff.  He  was  an  innocent  holder, for  value, 
but  the  instruments  were  never  delivered  by  the  defendant.  They 
were  stolen  from  his  possession  while  incomplete  as  to  date,  payee, 
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and  amount,  and  he  was  not  guilty  of  any  negligence  in  his  use  of 
them  which  contributed  in  any  way  to  their  being  stolen.  We  think 
the  evidence  brings  this  case  within  the  provisions  of  section  34  of 
the  Negotiable  Instruments  Law: 

"Where  an  incomplete  instrument  has  not  been  delivered,  It  will  not,  if  com- 
pleted and  negotiated  without  authority,  be  a  vaUd  contract  in  the  hands  of 
any  holder,  as  against  any  person  whose  signature  was  placed  thereon  before 
delivery." 

[2]  The  appellant  relies  upon  section  35  of  the  Negotiable  Instru- 
ments Law,  and  claims  that  under  that  section,  he  being  a  holder  in 
due  course,  a  valid  delivery  of  the  note  by  all  parties  prior  to  him, 
so  as  to  make  them  liable  to  him,  is  conclusively  presumed,  and  that 
section  34  does  not  apply.  It  has  been  held  that  section  35  applies 
only  to  completed  instruments,  and  that  it  should  be  construed  in 
connection  with  section  34,  which  deals  with  incomplete  instruments 
such  as  those  in  the  case  at  bar.  See  Linick  v.  Nutting  &  Co.,  140 
App.  Div.  265,  125  N.  Y.  Supp.  93,  and  the  cases  there  cited.  In 
that  case,  the  plaintiff  had  signed  his  name  to  a  blank  check,  which 
was  subsequently  stolen  from  him,  the  name  of  a  payee  and  an  amount 
filled  in,  and  then  presented  to  the  bank  for  certification.  It  was 
afterwards  indorsed  and  passed  to  the  defendant  for  value,  who  col- 
lected the  amount  of  the  check  from  the  bank.  The  plaintiff  took 
up  the  check  from  the  bank  and  sued  defendant  as  for  money  had 
and  received.  The  court  decided  that  the  defendant  obtained  no  ti- 
tle to  the  check  as  against  the  plaintiff,  and  that  the  case  came  within 
section  34  of  the  Negotiable  Instruments  Law. 

[3]  The  signing  of  the  blank  notes  in  the  case  at  bar  and  leaving 
them  on  the  desk  in  his  office  was  not  negligence,  such  as  would 
estop  the  defendant  from  claiming  there  was  no  delivery.  See  same 
case. 

[4]  We  think  the  Appellate  Term  was  right  in  reversing  the  judg- 
ment. But  in  the  peculiar  circumstances  of  this  case  we  think  the 
Appellate  Term  ought  not  to  have  dismissed  the  complaint.  In  rest- 
ing his  case  the  defendant's  counsel  said : 

"That  is  as  good  a  case  as  we  could  put  in  if  we  stayed  here  a  week.  There 
is  only  one  question  in  the  case,  and  it  is  a  question  of  law." 

The  court  then  said : 

"That  is  all.  It  is:  Is  this  a  good  defense  against  an  innocent  holder  for 
value?" 

The  plaintiff's  counsel  assented,  and  moved  for  a  directed  verdict, 
which  was  granted.  The  defendant  made  no  motion,  except  to  set 
aside  the  verdict  and  for  a  new  trial. 

The  only  question  before  the  trial  court  was  the  legal  sufficiency 
uf  the  defense,  and  the  only  question  before  the  Appellate  Term  was 
the  correctness  of  the  ruling  of  the  trial  court  on  that  single  point. 
Doubtless  this  was  the  view  taken  by  the  defendant's  counsel  at  the 
trial,  since  he  made  no  motion  to  dismiss  the  complaint.  Had  the 
trial  court  denied,  instead  of  granting,  plaintiff's  motion  for  a  di- 
rected verdict,  it  was  plaintiff's  right  to  offer  evidence  to  rebut  the 
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defense  evidence,  for  instance,  showing  a  liability  existing  by  reason 
of  some  waiver  or  estoppel.  He  certainly  has  not  lost  that  right 
simply  because  the  trial  court  decided  erroneously  the  motion  for  a 
directed  verdict.  The  Appellate  Term  having  reversed  the  judgment 
of  the  trial  court,  the  parties  are  left  in  the  position  where  they  would 
be,  had  the  trial  court  decided  correctly ;  that  is,  the  defendant  with 
a  good  defense,  and  the  plaintiff  with  the  right  to  introduce  evidence 
to  meet  that  defense,  and  both  parties  then  with  the  right  to  submit 
their  case  to  the  jury.  This  disposition  of  the  case  is  a  full  compli- 
ance with  the  provisions  of  section  1317  of  the  Code  of  Civil  Pro- 
cedure. 

The  determination  of  the  Appellate  Term  is  modified,  by  striking 
out  the  provision  dismissing  the  complaint,  and  directing  that  a  new 
trial  be  had,  and,  as  modified,  affirmed,  with  costs  in  all  courts  to 
appellant  to  abide  the  event.     Settle  order  on  notice.    All  concur. 


HAYDEN  V.  PINCHOT. 
(Supreme  Court,  Appellate  Division,  First  Department    April  7,  191^) 

1.  Vendor   and    Pubohaseb    «&=5>134(1)— Party    Wall    Agrkembn^ts— Inotjm- 

BBANCB. 

A  party  wall  agreement,  provldlnj;  that,  as  the  owners  of  the  premises 
adjacent  to  those  belonging  to  plaintiffs'  predecessor  were  about  to  erect 
a  building,  they  might  extend,  at  their  own  expense,  party  walls  then  ex- 
isting between  the  lots,  and  if  in  the  future  the  extension  should  be  used 
by  plaintiffs*  predecessor,  she  should  pay  a  sum  fixed  for  such  use,  and 
that  the  agreement  should  run  to  the  benefit  of  the  heirs,  executors,  ad- 
ministrators, and  assigns  of  all  the  parties,  is  not  an  incumbrance  on  the 
land,  preventing  plaintiffs  from  conveying  good  title,  for  the  agreement 
did  not  create  a  privity  of  estate,  but  the  agreement  was  a  personal  cove- 
nant. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Oent  Dig.  {§ 
250-252;   Dec.  Dig.  «=»134(1).] 

2.  Vendor  and  Purchaser  ^s»38(H-Rjeicedi£s  of  Vendor— Breach  of  Con- 

tract. 

Where  a  purchaser  breaks  his  contract  to  buy  land,  the  vendor's  meas- 
ure of  damages  is  the  difference  between  the  contract  price  and  the  market 
value  at  the  time  of  breach. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Gent.  Dig.  §§ 
95^-956;   Dec  Dig.  «=»330.1 

8.  Vendor  and  Pdrghaser  ^=s>330— Remedies  of  Vendor— Breach  of  Con- 
tract—Damages Recoverable. 

Where  a  purchaser  violated  his  contract,  and  the  vendor  retained  title 
to  the  property,  the  vendor  cannot,  having  resold  the  property  and  paid 
taxes  in  the  interim,  recover  broker's  commission,  taxes  paid,  and  the  loss 
of  interest  on  the  purchase  price  from  the  date  of  the  breach. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  §§ 
953-956;   Dec.  Dig.  <©=>330.] 

4.  Vendor  and  Purchaser  ^=9330— Remedies  of  Vendor— Breach  of  Con- 
tract. 

Where  a  purchaser,  having  paid  part  of  the  consideration,  violated 
his  contract,  the  amount  paid  may,  in  an  action  by  the  vendor  for  dam- 
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ages,  be  offset  against  the  damages  sustained,  notwithstanding  the  pur- 
chaser, having  breached,  could  not  in  an  Independent  action  recover  such 
payment 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  {§ 
95a-956;  Dec.  Dig.  <e=5>33a.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  W.  Hayden,  individually  and  as  trustee,  etc,  and 
others  against  Amos  R.  E.  Pinchot.  From  a  judgment  entered  on  a 
directed  verdict,  defendant  appeals.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Nathan  A.  Smyth,  of  New  York  City,  for  appellant. 
Henry  W.  Hayden,  of  New  York  City,  for  respondents. 

Mclaughlin,  J.  On  January  31,  1913,  the  appellant  entered 
into  a  contract  with  respondents  to  purchase  from  them  for  $125,000 
certain  real  estate  in  the  city  of  New  York;  the  respondents  agree- 
ing to  convey  "free  from  all  incumbrance."  $2,500  of  the  purchase 
price  was  paid  at  the  time  the  contract  was  executed,  and  the  bal- 
ance agreed  to  be  paid  on  the  3d  of  Match  following,  the  date  set  for 
closing  the  transaction,  when  the  deed  was  to  be  delivered.  On  that 
day  the  respondents  tendered  to  the  appellant  a  deed,  which  he  refus- 
ed to  accept,  on  the  ground  that  there  was  an  incumbrance  upon  the 
property.  The  alleged  incumbrance  consisted  of  a  party  wall  agree- 
ment between  the  mother  and  predecessor  in  title  of  the  respondents, 
and  third  parties  by  the  name  of  Dinsm^re,  who  owned  adjoining 
property.  This  agreement  provided  in  substance  that,  as  the  Dins- 
mores  were  about  to  erect  a  building  on  their  property,  they  might 
extend,  at  their  own  expense,  the  party  wall  then  existing  between 
the  two  lots,  and  if,  in  the  future,  the  respondents'  mother  should 
use  the  extension  so  to  be  erected,  she  would  pay  to  them,  for  such 
use,  a  sum  to  be  fixed  as  provided  in  the  agreement.  It  was  further 
provided  that  the  agreement  should  "bind  and  run  to  the  benefit  of 
the  heirs,  executors,  administrators,  and  assigns  of  all  the  parties" 
thereto. 

It  is  not  claimed  that  the  appellant  knew  of  the  existence  of  this 
agreement  until  the  time  fixed  for  the  closing  of  the  title,  when  that 
fact  was  disclosed  by  a  search  made  by  a  tide  company.  This  fact 
having  been  disclosed,  the  appellant  refused  to  complete  the  contract 
by  paying  the  balance  of  the  purchase  price,  on  the  ground  that  the 
agreement  was  an  incumbrance  and  that  the  respondents  could  not 
give  good  title.  Thereupon  this  action  was  brought  to  recover  the 
damages  alleged  to  have  been  sustained  by  such  refusal  to  perform. 
The  answer  alleged  that  the  respondents  could  not  give  good  title,  by 
reason  of  the  agreement  referred  to,  and  set  up  as  a  counterclaim  the 
$2,500  paid,  for  which  a  recovery  was  asked.  At  the  conclusion  of 
the  trial,  both  parties  having  moved  for  the  direction  of  a  verdict, 
it  was  stipulated  that  a  verdict  might  be  directed  in  the  absence  of 
the  jury,  with  the  same  force  and  effect  as  if  present,  and  that  the 
damages  to  which  the  respective  parties  might  be  entitled  be  assessed 
by  the  court.    The  court  directed  a  verdict  in  favor  of  the  respondents 
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for  $3,515.17,  upon  which  judgment  was  entered,  and  from  which 
this  appeal  is  taken. 

[1]  The  principal  question  presented  on  the  appeal  is  whether  the 
agreement  relating  to  the  party  wall  constituted  an  incumbrance  and 
prevented  the  respondents  from  conveying  good  title.  I  am  of  the 
opinion  that  it  did  not  A  party  wall  agreement,  such  as  the  one  here 
involved,  does  not  create  a  privity  of  estate  or  constitute  an  incum- 
brance upon  the  land,  but  at  most  is  a  personal  covenant.  Crawford 
V.  KroUpfeiffer,  195  N.  Y.  185,  88  N.  E.  29,  133  Am.  St.  Rep.  783; 
Sebald  v.  Mulholland,  155  N.  Y.  455,  50  N.  E.  260;  Scott  v.  McMil- 
lan, 76  N.  Y.  141 ;  Cole  v.  Hughes,  54  N.  Y.  444,  13  Am.  Rep.  611 ; 
Schwenker  v.  Picken,  91  App.  Div.  367,  86  N.  Y.  Supp.  681.  The 
rule  seems  to  be  different  where  the  agreement  does  not  contemplate 
the  present  construction  of  a  party  wdl,  but  authorizes  its  construc- 
tion by  either  party  in  the  future.  In  that  case  the  covenant  is  said 
to  create  a  privity  of  estate,  and  to  run  with  and  be  binding  upon  the 
land.  Sebald  v.  Mulholland,  supra;  Mott  v.  Oppenheimer,  135  N.  Y. 
312,  31  N.  E.  1097,  17  L.  R.  A.  409;  Crawford  v.  KroUpfeiffer,  122 
App.  Div.  848,  107  N.  Y.  Supp.  891.  The  agreement  here  under 
consideration  does  not  come  within  the  exception,  because  it  appears 
that  it  contemplated  an  extension  at  once  of  a  party  wall  then  in 
existence. 

The  authorities  cited  by  the  appellant  have  not  been  overlooked. 
They  are  distinguishable  from  the  present  case,  and  besides  Bedell  v. 
Kennedy,  38  Hun,  510,  and  Guentzer  v.  Juch,  51  Hun,  397,  4  N.  Y. 
Supp.  39,  seem  to  be  contrary  to  the  rule  laid  down  by  the  Court  of 
Appeals  in  Crawford  v.  KroUpfeiffer,  supra,  and  Sebald  v.  Mulhol- 
land, supra. 

My  conclusion,  therefore,  is  that  the  party  wall  agreement  could 
not  be  enforced  against  the  appellant  or  his  grantee,  and  hence  did 
not  constitute  an  incumbrance,  nor  render  the  title  unmarketable.  If 
this  be  correct,  then  the  appellant  was  not  justified  in  refusing  to  take 
title. 

[2]  But  it  is  said  the  court  adopted  an  improper  measure  of  dam- 
age. The  amount  of  such  damage  was  made  up  of  the  following 
items: 

(a)  The  difference  between  the  contract  price  and  the  market  value  of 

the  land  at  the  time  the  contract  was  broken $2,500.00 

(b)  Taxes  paid  by  the  respondents  intermediate  the  breach  of  the 

contract  and  a  resale  of  the  land 1,086.00 

(c)  The  amount  paid  for  broker's  commission  on  the  resale 1.000.00 

(d)  Interest  on  $122,500r  the  balance  of  the  purchase  price,  from  the 

date  the  contract  was  broken  to  the  date  of  a  resale. 1,429.17 


$6,015.17 
Less  the  amount  paid  by  the  appeUant  at  the  time  the  contract 
was  executed 2,500.00 


Leaving  due  the  plaintiff , $3,515.17 

The  proof  as  to  the  market  value  of  the  land  at  the  time  the  con- 
tract was  broken  was  conflicting.    The  court  found  the  market  value  * 
to  be  $122,500.    Such  finding  cannot  be  said  to  be  against  the  weight 
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of  evidence,  and  therefore  the  difference  between  that  sum  and  the 
contract  price  was  the  proper  measure  of  damage.  The  rule  seems  to 
be  well  settled  that  the  measure  of  damages  for  the  breach  of  a  con- 
tract by  the  vendee  is  the  difference  between  the  contract  price  and 
the  market  value  of  the  property  at  the  time  of  the  breach.  Schmaltz 
V.  Weed,  27  App.  Div.  309,  50  N.  Y.  Supp.  168;  Bensinger  v. 
Erhardt,  74  App.  Div.  169,  77  N.  Y.  Supp.  577;  Kuntz  v.  Schnugg, 
99  App.  Div.  191,  90  N.  Y.  Supp.  933. 

[3]  The  other  items,  taxes,  broker's  commission,  and  interest,  were 
not  a  part  of  the  plaintiff's  damage,  and  were  erroneously  allowed 
as  such.  When  the  contract  was  broken,  the  respondents  could  have 
brought  an  action  (1)  for  specific  performance;  or  (2)  to  recover  dam- 
ages for  the  breach  of  the  contract.  Spiith  v.  Sturges,  108  N.  Y.  495, 
15  N.  E.  544;  Schmaltz  v.  Weed,  27  App.  Div.  309,  50  N.  Y.  Supp. 
168;  Prichard  v.  Mulhall,  127  Iowa,  545,  103  N.  W.  774,  4  Ann. 
Cas.  789,  and  authorities  cited.  They,  however,  elected  to  retain  the 
title  to  the  land  and  bring  this  action  to  recover  damages.  The  taxes, 
commission,  and  interest  were  paid  or  accrued  after  the  contract  was 
broken,  and  cannot,  under  any  authority  of  which  I  am  aware,  be 
held  to  be  damages  occasioned  by  such  breach  for  which  appellant 
is  liable. 

[4]  But  it  IS  urged  by  the  respondents  that  th^  appellant  should 
not  have  been  credited  with  the  $2,500  paid  by  him  when  the  contract 
was  executed,  and  in  the  event  of  a  modification  of  the  judgment 
this  alleged  error  should  be  corrected.  It  is  true  there  are  authorities 
to  the  effect  that  a  vendee  who  has  broken  a  contract  to  purchase  real 
estate  cannot  recover  from  the  vendor  payments  made  on  account  of 
the  purchase  price.  Higgins  v.  Eagleton,  155  N.  Y.  466,  50  N.  E.  287; 
Ziehen  v.  Smith,  148  N.  Y-  558,  42  N.  E.  1080;  Lawrence  v.  Miller, 
86  N.  Y.  131 ;  Levy  v.  Hill,  70  App.  Div..  95,  75  N.  Y.  Supp.  19,  af- 
firmed 174  N.  Y.  536,  66  N.  E.  1112.  These  authorities  are  not  in 
point.  They  are  simply  to  the  effect  that  a  party  who  has  broken  his 
contract  is  not  in  a  position  to  recover  what  he  has  paid,  and  it  is  for 
this  reason  the  appellant  was  not  entitled  to  recover  on  his  counter- 
claim. But  that  is  not  this  case.  Here  the  vendor  asks  that  he  be 
paid  the  damage  which  he  sustained  by  reason  of  the  vendee's  breach. 
The  vendee  is  not  recovering  anything;  on  the  contrary,  the  vendor  is 
recovering  what  the  court  found  the  damage  to  be.  Such  damage,  as 
alreadx  indicated,  is  the  difference  between  the  contract  price  and  the 
market  value  of  the  land  at  the  time  the  contract  was  broken.  If  the 
vendor  has  already  received  part  of  the  purchase  price,  the  sum  thus 
paid  must  be  deducted  from  the  amount  of  damages  awarded.  While 
I  have  been  unable  to  find  any  authority  in  this  state  bearing  directly 
upon  the  point,  this  must  be  so  in  principle,  and  there  are  several  au- 
thorities to  that  effect  in  other  jurisdictions.  Ockenden  v.  Henly, 
El.,  Bl.  &  El.  484,  English  Reports,  120,  49  King's  Bench,  590;  Curtis 
V.  Aspinwall,  114  Mass.  187,  19  Am.  Rep.  332;  Allen  v.  Mohn,  86  Mich. 
328,  49  N.  W.  52,  24  Am,  St.  Rep.  126;  Prichard  v.  Mulhall,  127 
Iowa,  545,  103  N.  W.  774,  4  Ann.  Cas.  789.  The  rule  is  tersely,  and 
I  think  correctly,  stated  in  the  headnote  to  Prichard  v.  Mulhall,  supra, 
as  follows: 
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''A  vendor's  measure  of  damages  for  breach  of  a  contract,  where  he  re- 
tains the  title  to  the  land,  is  the  difference  between  the  contract  price  of  the 
land  and  its  market  valne  at  the  time  of  the  breadi,  lesa  any  portion  of  the 
purchase  price  already  paid." 

If  the  foregoing  views  be  correct,  then  it  follows  that  the  judgment 
appealed  from  should  be  modified,  by  reducing  the  verdict  to  one 
for  nominal  damages,  and,  as  thus  modified,  affirmed,  with  costs  to 
the  appellant.    Settle  order  on  notice.    All  concur. 


AMSLER  V.  SORAOI  CONTRACTING  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1916.) 

L  Witnesses  ^s»405(1)— Collateral  Issites— Conclubivenbsb  of  Answers. 

One  who  upon  cross-examination  interrogates  a  witness  on  a  collateral 
matter  is  bound  by  his  answer  and  cannot  thereafter  seek  to  contradict  it 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  {§  1273,  1275; 
Dec.  Dig.  <&»405(1).] 

2.  Appeal  and  Error  ^==»1060(1)— Review— Prejudiclal  Error. 

In  an  action  for  injuries  caused  by  an  obstruction  in  a  street,  state- 
ment by  the  plaintiff's  counsel  that  he  intended  to  show  that  the  defend- 
ant had  made  changes  in  the  scene  after  the  accident,  and  before  the  tak- 
ing of  pictures  received  in  evidence,  was  prejudicial  error. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  4135; 
Dec.  Dig.  <&==>1060(1).] 

3.  Evidence  ^=»380— Competency— Pkotog pap iis— Change  op  Conditions. 

Although  a  photograph  taken  at  a  reasonable  time  after  the  happening 
of  an  accident  is  admissible  in  evidence,  if  one  who  witnessed  the  acci- 
dent vouches  for  it,  with  the  changes  in  conditions  required  to  be  kept 
in  mind  in  order  that  the  actual  scene  may  be  reproduced,  it  cannot  be 
shown  by  whom  or  whose  orders  any  change  of  condition  was  made  after 
the  accident 

fEd.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |  1057 ;  Dec.  Dig. 
«s>380.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Margaretha  Amsler  against  the  Soraci  Contracting  Com- 
pany. ^  From  a  jiidgnient  for  the  plaintiff,  and  from  an  order  denying 
a  motion  for  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Floyd  K.  Diefendorf ,  of  New  York  City,  for  appellant. 
Percy  F.  Griffin,  of  New  York  City  (Walter  Carroll  Low,  of  New 
York  City,  on  the  brief),  for  respondent 

DOWLING,  J.  Plaintiff  has  obtained  a  judgment  against  defend- 
ant for  the  damages  sustained  by  her  through  the  latter's  negligence, 
whereby  an  automobile  in  which  she  was  riding  along  the  Grand  Bou- 
levard and  Concourse  on  the  evening  of  December  25,  1913,  struck 
an  obstruction  in  the  roadway  at  183d  street,  placed  there  by  defend- 
ant, who  was  a  contractor  with  the  city  for  the  laying  of  water  mains 

^=s9For  other  cases  tee  same  topic  A  KBT-NUMBER  in  all  Key- Numbered  DlgesU  ft  Inoexea 
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and  the  work  incident  thereto.  It  is  claimed  the  obstruction  and  the 
adjoining  trenches  were  not  lighted.  As  the  result  of,  the  collision 
the  automobile  was  overturned,  and  the  plaintiff,  who  was  caught 
thereunder,  was  injured.  We  would  not  disturb  this  judgment,  were 
it  not  for  errors  committed  on  the  trial  of  the  action,  and  which  in 
our  opinion  require  a  reversal. 

[1]  The  first  of  these  arises  from  the  effort  to  impeach  the  testi- 
mony of  the  witness  Soraci,  the  president  of  the  defendant  company. 
He  had  originally  been  called  as  a  witness  by  plaintiff.  Thereafter 
he  was  called  as  a  witness  for  the  defense.  Upon  cross-examination 
he  was  asked  whether  on  December  27,  1913  (two  days  after  the  ac- 
cident), he  had  gone  to  a  garage  to  examine  the  car  which  had  been 
overturned.  Upon  his  affirmative  reply,  he  was  asked  whom  he  had 
seen  there,  whether  he  had  seen  Joseph  Russhon,  and  what  conversation 
he  had  with  him,  or  any  one  else.  He  denied  that  he  saw  him,  or 
spoke  to  any  one  except  a  workman,  to  whom  he  said  he  wanted  to 
see  the  car,  which  was  shown  him.  Thereupon  this  question  was  put 
to  him :  "Q.  Didn't  you  say  the  plaintiff  in  this  case  had  better  set- 
tle, as  if  it  came  to  trial  you  had  plenty  of  workmen  who  you  would 
pay  a  couple  of  dollars  extra,  and  they  would  say  anything  they  were 
told  to  say  ?"  To  which  he  replied :  "  I  never  had  such  a  conversation." 
In  rebuttal,  Joseph  Russhon  was  called  by  plaintiff,  and  asked  if  he 
had  a  conversation  on  the  day  in  question  with  Soraci,  to  which  he 
replied  in  the  negative,  but  said  he  had  listened  to  a  conversation  in 
which  Soraci  took  part.  He  was  then  allowed  to  testify  to  the  con- 
versation he  had  overheard,  which  was  to  the  effect  that  Soraci  had 
said  that,  "if  the  party  that  was  hurt  did  not  settle  with  the  company^ 
they  had  better  do  it,  because  he  had  a  lot  of  men  who  worked  for 
him  a  long  time,  he  could  give  them  a  couple  of  dollars,  and  if  it 
came  to  trial  they  would  say  anything  he  told  them  to  say.'*  He  said 
one  Dickhofi  was  present,  and  Dickhof  was  then  called,  and  testified 
that  Soraci  said,  at  the  conversation  in  question,  "that  if  Mr.  Russhon 
don't  settle,  he  has  got  enough  workmen  to  pay  them  a  couple  of  dol- 
lars and  they  will  do  anything  he  says."  To  the  testimony  thus  elicited 
from  both  witnesses  objection  was  duly  made,  on  the  ground,  among 
others,  that  plaintiff's  counsel  had  interrogated  Soraci  on  this  par- 
ticular matter,  which  was  entirely  collateral,  and  therefore  was  bound 
by  his  answer,  and  could  not  thereafter  seek  to  contradict  it.  Kay  v. 
Metropolitan  Street  Railway  Co.,  163  N.  Y.  447,  57  N.  E.  751 ;  Pot- 
ter V.  Browne,  197  N.  Y.  288,  90  N.  E.  812.  The  exception  duly  taken 
furnishes  ground  for  reversal. 

A  similar  error  was  committed  in  respect  to  defendant's  witness  Di 
Crapio.  On  cross-examination,  he  was  asked  by  plaintiff's  counsel: 
"Didn't  you  tell  Mr.  Russhon  that  you  wanted  pay  for  testifying  as 
a  witness  in  this  case?"  To  which  he  answered:  "No  sir."  Joseph 
Russhon  was  called  in  rebuttal,  and  was  allowed  to  testify,  under  ob- 
jection and  exception,  that  Di  Crapio  had  said  "he  helped  to  upright 
the  automobile,  and  helped  my  brother  and  cousin  out  of  it,  and  stayed 
there  in  the  rain  a  long  time  watching  the  automobile,  that  somebody 
was  trying  to  steal  from  the  back,  and  he  wanted  pay  for  it"    This, 
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also,  was  an  effort  to  contradict  a  witness  on  a  collateral  matter,  as  to 
which  plaintiff  was  bound  by  the  original  answer  elicited  by  her  coun- 
sel's question,  and  the  receipt  of  Russhon's  evidence  was  error. 

[2]  Furthermore  plaintiff's  counsel  made  statements  in  the  hear- 
ing of  the  jury  so  prejudicial  as  to  have  required  the  granting  of  the 
defendant's  motion  for  the  withdrawal  of  a  juror.  Photographs  of 
the  scene  of  the  accident  had  been  received  in  evidence  when  offered 
by  plaintiff.  They  were  taken  between  8  and  9  a.  m.  of  the  day  fol- 
lowing the  accident  (which  occurred  between  7  and  8  p.  m.).  Defend- 
ants had  objected  to  the  receipt  of  two  of  these  photographs,  on  the 
ground  that  the  conditions  prevailing  when  they  were  taken  were  not 
shown  to  be  the  same  as  when  the  accident  occurred.  To  the  third 
no  objection  was  made.  Plaintiff  made  no  attempt  to  show  the  simi- 
larity of  conditions.  Defendant  had  offered  one  photograph  solely 
to  show  the  intersection  of  183d  street  and  the  Concourse,  and  the; 
presence  of  an  electric  light  there.  No  objection  was  made  by  plain- 
tiff to  the  receipt  of  this  exhibit.  But  plaintiff's  counsel,  in  his  ex- 
amination of  Philip  Russhon,  one  of  plaintiff's  witnesses,  asked  him 
if  there  was  any  change  in  the  situation  between  what  it  was  when 
he  saw  it  on  the  night  of  the  accident  and  the  next  morning.  He  re- 
plied in  the  affirmative.  He  was  then  asked,  "What  was  it?"  to  which 
objection  was  made  by  counsel  for  both  defendants.  The  following 
colloquy  then  ensued : 

•*The  Court:   For  what  purpose  Is  this  offered? 

"Mr.  Low :  To  show  that  what  is  shown  by  these  photographs  was  not  the 
condition  as  it  existed  at  the  time  of  the  accident. 

**The  CJourt:  Do  you  mean  the  photograplis  of  the  plaintiff  or  the  defend- 
ant? 

''Mr.  Low :  Both  of  them.  Now  I  propose  to  show  between  the  time  of  this 
accident  and  the  next  morning  the  workmen  of  the  defendant  contracting  com- 
pany had  taken  that  out  and  moved  it  away,  and  also  filled  in  part  of  the 
trench. 

"Mr.  Diefendorf :  I  object  to  that  statement  of  counsel,  on  the  ground  that 
it  Is  improper  and  prejudicial.  It  is  not  proved.  He  knows  it  is  a  Uue  of 
proof  that  is  not  admissible,  and  on  the  same  ground  I  move  to  withdraw  a 
juror. 

"Mr.  Price:  I  Join  in  the  motion,  if  the  court  please,  for  the  withdrawal  of 
the  juror  on  the  ground  of  improper  conduct. 

"The  Court:  The  jury  are  Instructed  to  disregard  the  remarks  of  counsel 
for  the  plaintiff.    I  deny  the  motion. 

"Mr.  Price:  Exception. 

"Mr.  Diefendorf :  I  except." 

This  was  clearly  error.  When  plaintiff's  exhibits  were  offered  there 
was  no  indication  that  they  represented  a  different  condition  from 
that  existing  at  the  time  of  the  accident.  They  were  received  in  evi- 
dence, because  the  court  believed  they  did  truthfully  represent  the  then 
condition.  If  they  did  not  do  so,  plaintiff  should  have  shown  the  re- 
spect in  which  they  failed  to  reproduce  the  conditions  at  the  time  of 
the  accident.  Photographs'  are  admitted  in  evidence  because  they 
often  more  graphically  reproduce  the  scene,  conditions,  and  surround- 
ings of  an  occurrence  than  can  verbal  testimony. 

[3]  If  a  photograph  is  taken  within  a  reasonable  time  after  the 
happening  of  an  accident,  it  is  admissible  in  evidence,  even  if  slight 
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changes  have  occurred  in  the  scene,  provided  such  changes  are  shown 
by  the  testimony  of  some  one  who  witnessed  the  accident  and  who 
vouches  for  the  verity  of  the  picture,  with  the  changes  in  conditions 
recjuired  to  be  kept  in  mind  that  the  actual  scene  of  the  happening 
may  be  reproduced.  But  this  gives  no  right  to  either  party  to  show 
by  whom  or  at  whose  orders  any  change  in  conditions  was  made  after 
the  accident.  Plaintiff  had  no  right  to  offer  proof  that  the  workmen 
of  the  defendant  company  had  made  any  change  in  conditions  at  the 
scene  after  the  accident,  and  the  statement  of  plaintiff's  counsel  that 
he  proposed  to  show  that  the  workmen  of  the  contracting  company  had 
moved  away  the  obstruction  and  filled  in  part  of  the  trench  was  im- 
proper, highly  prejudicial  to  defendant,  laying  before  the  jury  an 
intimation  of  proof  which  was  inadmissible,  and  called  for  the  with- 
drawal of  a  juror;  the  failure  to  grant  the  motion  therefor  consti- 
tuting reversible  error. 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event.  Order  filed. 
All  concur. 


GERMAN  NAT.  BANK  OF  CINCINNATI,  OHIO,  v.  CARNEGIE  TRUST  CO. 

etaL 

(Supreme  Court,  Appellate  Division,  First  Departmeut    AprU  7,  1916.) 

1.  Banks  and  Banking  «=»159— Collections— Relation  to  Forwarder. 

Where  checks  and  drafts  which  had  been  deposited  in  a  trust  company 
by  its  customers,  so  as  to  make  them  the  property  of  the  company,  were 
by  it  transferred  to  a  bank  for  collection  under  an  arrangement  whereby 
the  bank,  as  soon  as  it  received  them,  mingled  them  with  its  general 
funds  and  sent  to  the  trust  company  a  check  for  the  amount  represented, 
the  bank  became  the  owner  of  the  checks  and  drafts,  and  was  indebted 
to  the  trust  company  for  the  amount  represented  by  tJtiem. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §|  547- 
553;    Dec.  Dig.  <&=>159.] 

2.  Banks  and  Banking  ^s=»167— Insolvency— Right  to  Set-Oft. 

Where  a  bank  has  become  indebted  to  a  trust  company  for  the  amount 
of  checks  and  drafts  received  for  collection,  and  the  trust  company  was 
also  indebted  to  the  bank  for  similar  items,  the  bank  can,  after  the  in- 
solvency of  the  latter,  set  off  Its  debt  to  the  trust  company  against  the 
debt  of  the  trust  company  to  it. 

[Cd.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {§  579- 
582;   Dec.  Dig.  <&==>167.1 

8.  Banks  and  Banking  ^=^167— Insolvency— Right  of  Sbt-Off— Payment 
BY  Check. 

Such  right  of  set-off  is  not  lost  by  the  sending  of  a  check  for  the  amount 
of  the  indebtedness,  which  was  not  received  before  the  state  superintend- 
ent of  banks  had  taken  possession  of  the  trust  company,  and  which  was 
collected  by  him  through  another  bank,  since  the  superintendent  repre- 
sented, not  only  the  trust  company,  but  its  creditors,  including  the  bank, 
and  was  bound  to  protect  its  rights. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §S  579- 
582 ;   Dec.  Dig.  <gx=>167.] 

^z^For  ofler  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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4.  Banks  and  Banking  «=»167—In80lvenct— Right  of  Set-Ofit— Paym»nt 
BT  Check. 

The  right  to  set  off  a  debt  owing  to  an  Insolvent  trust  company  against 
a  dalm  by  It  is  lost,  where  a  check  for  the  debt  was  sent  to  and  received 
by  the  trust  company  before  its  assets  were  taken  possession  of  by  the 
saperintendent  of  banks. 

[Ed.  Note.~EV>r  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  {{  579- 
582;   Dec.  Dig.  <g=»167.] 

Dowling,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  German  National  Bank  of  Cincinnati,  Ohio,  against 
the  Carnegie  Trust  Company  and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.     Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Joseph  A.  Kellogg,  of  Glens  Falls,  for  appellants. 
Joseph  M.  Hartfield,  of  New  York  City,  for  respondent 

DAVIS,  J.  [1]  The  plaintiff  and  the  Carnegie  Trust  Company 
had  a  reciprocal  arrangement  whereby  each  made  collections  of  checks 
and  drafts  for  the  other;  the  plaintiff  in  Cincinnati  and  its  vicinity, 
and  the  Carnegie  Trust  Company  in  New  York  and  vicinity.  The 
correspondence  between  the  plaintiff  and  the  Trust  Company,  as  well 
as  the  testimony  of  the  vice  president  of  the  Trust  Company,  shows 
that  the  plaintiff  was  required  to  transmit  daily  to  the  Trust  Company 
the  amount  of  the  items  sent  to  it  by  the  Trust  Company  for  collec- 
tion, irrespective  of  whether  they  had  been  collected,  and  the  court 
below  found  that  "upon  the  receipt  of  the  checks  and  drafts  from  the 
Carnegie  Trust  Company  the  plaintiff  became  indebted  to  the  Carnegie 
Trust  CcMtnpany  for  the  sum  represented  by  said  checks  and  drafts.'* 
This  finding  is  fully  justified.  The  evidence  shows  that  items  trans- 
mitted by  the  Trust  Company  to  the  plaintiff  had  been  deposited  by 
the  Trust  Company's  customers  in  their  respective  accounts,  not  for 
collection  merely,  but  for  credit.  The  Carnegie  Trust  Company  thus 
became  the  owner  of  those  checks  and  drafts.  Met.  Nat.  Bank  v. 
Loyd,  90  N.  Y.  530;  Cragie  v.  Hadley,  99  N.  Y.  131,  1  N.  E.  537, 
52  Am.  Rep^  9;  Jaffe  v.  Weld,  155  App.  Div.  110,  139  N.  Y.  Supp. 
1101,  affirmed  in  208  N.  Y.  593,  102  N.  E.  1104;  Lyons  v.  Un.  Ex. 
Nat.  Bank,  150  App.  Div.  493,  135  N.  Y.  Supp.  121.  And  when  the 
plaintiff  received  the  checks  and  drafts,  and  before  collecting  them, 
sent  its  check  daily  to  the  Trust  Company  for  the  amount  of  the 
checks,  it  became  the  owner  of  the  checks.  It  was  quite  well  under- 
stood between  the  plaintiff  and  the  Trust  Company  tibat  the  proceeds 
of  these  checks  would  be  mingled  with  the  general  funds  of  the  plain- 
tiff. If  that  is  so,  then  under  the  special  arrangement  made  between 
the  parties  the  plaintiff  became  a  debtor  to  the  Trust  Company  to  the. 
amount  of  the  checks.  Morse  on  Banks  and  Banking,  §  248;  N.  B. 
&  D.  Bank  v.  Hubbell,  117  N.  Y.  384,  22  N.  E.  1D31,  7  L.  R.  A.  852, 
15  Am.  St.  Rep.  515;  People  v.  City  Bank  of  Rochester,  93  N.  Y.  582. 

On  January  3,  1911,  under  the  arrangement  referred  to  above,  the 
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Trust  Company  sent  to  the  plaintiff  in  Cincinnati  for  collection  checks 
and  drafts  amounting  to  $2,955.40.  Immediately  upon  receipt  of 
these  items,  and  on  January  5,  1911,  the  plaintiff  mailed  to  the  Trust 
Company  its  check  for  $2,953.92,  the  amount  of  the  remitted  checks 
less  commissions.  The  check  was  received  at  the  Trust  Company's 
office  on  January  7,  1911,  after  the  superintendent  of  banks  had  taken 
possession  of  the  Trust  Company.  The  superintendent  took  posses- 
sion on  January  7,  1911,  and  finding  this  check  in  the  mail  immediately 
caused  it  to  be  certified  by  the  First  National  Bank.  After  suit 
brought  by  the  superintendent  of  banking  against  the  First  National 
Bank  on  its  certification  the  amount  of  the  check  was  paid  to  the  super- 
intendent of  banks  and  the  plaintiff  thereafter  reimbursed  the  First 
National  Bank.  On  January  7,  1911,  the  Trust  Company  owed  the 
plaintiff  $11,900.16,  and  the  plaintiff  owed  the  Trust  Company  $2,953.- 
92,  the  amount  of  the  checks  and  drafts  remitted  by  the  Trust  Com- 
pany for  collection,  thus  leaving  a  balance  of  indebtedness  of  $8,946.24 
in  favor  of  the  plaintiff  against  the  Trust  Company. 

[2]  The  question  raised  here  is  whether  the  plaintiff  bank,  under 
the  peculiar  circumstances  of  this  case  has  preserved  its  right  to  dis- 
charge its  debt  to  the  Trust  Company  by  the  application  of  the  prin- 
ciple of  equitable  set-off,  and  whether  it  can  recover  from  the  super- 
intendent of  banks  the  amount  of  the  check  mailed  by  the  plaintiff  on 
January  5,  1911,  and  received  by  the  superintendent  of  banks  on 
January  7,  1911.  The  Special  Term  decided  that  the  plaintiff  was 
entitled  to  set-off  against  the  sum  due  the  Trust  Company  the  amount 
of  the  indebtedness  of  the  Trust  Company  to  the  plaintiff  and  ren- 
dered a  judgment  impressing  a  trust  upon  the  proceeds  of  the  plain- 
tiff's check  in  the  hands  of  the  superintendent  of  banks  and  directed 
the  said  superintendent  to  pay  that  amount  to  the  plaintiff. 

The  appellants  contend  that,  if  the  plaintiff  bank  ever  had  a  right 
of  offset,  it  never  exercised  the  right,  and  in  fact  lost  it  by  forwarding 
its  check  on  January  5,  1911,  to  the  Trust  Company  in  payment  of  its 
indebtedness,  and  by  the  certification  of  the  check.  There  is  no  doubt 
that  had  the  plaintiff  not  mailed  the  check  in  question,  its  right  of  equi- 
table set-off  would  be  clear,  and  this  being  an  instance  of  mutual  debts, 
the  plaintiff  would  have  the  right  to  discharge  its  debt  to  the  Trust 
Company  by  offsetting  to  that  extent  the  Trust  Company's  debt  to 
the  plaintiff.  As  was  said  in  the  case  of  Hughitt  v.  Hayes,  136  N.  Y. 
163,  32N.  E.  706: 

"  ♦  ♦  ♦  Only  the  balance,  In  case  of  mutual  debts,  is  the  real  sum  owing 
by  or  to  the  Insolvent."    Curtis  v.  Davidson,  215  N.  Y.  395^  109  N.  E.  481. 

[3]  Did  the  mailing  of  the  check  by  plaintiff,  its  receipt  by  the 
superintendent  of  banks,  and  its  subsequent  certification  and  payment, 
destroy  the  right  of  set-off  existing  before  the  check  was  mailed? 
We  think  not,  and  for  the  following  reasons: 

When  the  plaintiff  bank  forwarded  the  check  on  January  5,  1911, 
it  was  in  payment  of  a  debt  due  from  it  to  the  Trust  Company.  At 
that  time  it  had  no  knowledge  of  the  insolvency  of  the  Trust  Com- 
pany, and  the  superintendent  of  banks  had  not  yet  taken  possession 
of  its  business,   nor  was   its  insolvent  condition  generally  known. 
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When  the  check  reached  the  offices  of  the  Trust  Company  on  Janu- 
ary 7,  1911,  the  superintendent  had  taken  control  of  its  affairs.  Al- 
though the  insolvency  of  the  corporation  was  not  legally  asserted  un- 
til the  morning  of  January  7,  1911,  it  probably  had  been  insolvent  for 
several  weeks  before  that  date.  The  check  was  found  that  morning 
by  the  superintendent  of  banks  inclosed  in  a  letter  addressed  to  the 
Trust  Company.  The  check  was  made  payable  to  the  Trust  Com- 
pany and  addressed  to  the  Trust  Company,  not  to  the  superintendent 
of  banks.  Immediately  upon  finding  the  check  in  the  mail  the  super- 
intendent caused  the  check  to  be  certified  by  the  First  National 
Bank  of  New  York. 

[4]  Of  course,  if  plaintiff's  check  had  been  received  by  the  Trust 
Company  itself  and  had  gone  into  the  Trust  Company's  assets,  there 
would  be  no  question  of  offset  raised.  The  check  would  have  dis- 
charged the  indebtedness.  But  here  it  was  received  by  the  superin- 
tendent, representing  not  alone  the  Trust  Company,  but  the  plaintiff 
as  well,  and  he  is  bound  to  respect  and  protect  the  rights  of  the  plain- 
tiff as  they  existed  at  the  moment  he  took  charge  of  the  Trust  Com- 
pany. Those  rights  became  fixed  by  his  act  of  taking  possession, 
and  nothing  took  place  thereafter  to  change  the  relation  of  the  par- 
ties to  each  other.  At  this  time  there  were  existing  mutual  debts 
between  the  parties.  People  ex  rel.  Attorney  General  v.  Security  Life 
Ins.  &  Annuity  Co.,  79  N.  Y.  267,  271 ;  People  ex  rel.  Attorney  Gen- 
eral V.  Security  Life  Ins.  Co.,  71  N.  Y.  222;  Scott  v.  Armstrong,  146 
U.  S.  499,  13  Sup.  Ct.  148,  36  L.  Ed.  1059;  People  v.  A.  L.  &  T. 
Co.,  70  App.  Div.  579,  75  N.  Y.  Supp.  563;  Van  Dyke  v.  McQuade, 
85  N.  Y.  616. 

The  plaintiff  had  mailed  the  check  in  ignorance  of  the  insolvency  of 
the  Trust  Company  and  before  the  superintendent  took  charge.  Pre- 
sumably it  would  not  have  been  mailed,  had  plaintiff  known  of  the  in- 
solvency ;  and  we  can  assume  that  under  the  circumstances  it  would 
not  have  sent  the  check  to  the  superintendent,  but  would  have  rested 
upon  its  right  of  offset  in  a  future  adjustment  of  its  indebtedness  to 
the  Trust  Company.  The  superintendent  holds  the  proceeds  of 
this  check  solely  because  of  the  plaintiff's  ignorance  of  the  Trust  Com- 
pany's condition,  and  we  think  that  it  would  be  unfair  and  inequitable 
to  allow  the  superintendent  to  treat  this  check  as  a  payment  of  plain- 
tiff's debt  to  the  Trust  Company,  and  thus  require  the  plaintiff  to  pay 
its  debt  in  full  while  permitting  the  Trust  Company  to  pay  only  in 
part. 

Our  conclusion  is  that  the  plaintiff  has  not  lost  its  right  of  set-off, 
and  that,  as  the  superintendent  collected  the  amount  of  the  check  and 
now  holds  the  proceeds,  those  proceeds  are  impressed  with  a  trust 
in  favor  of  the  plaintiff  and  should  be  paid  to  the  plaintiff.  Nor  does 
this  disposition  of  the  case  result  in  giving  the  plaintiff  an  unlawful 
preference  over  other  creditors  of  the  Trust  Company,  since  it  gives 
it  no  greater  claim  against  the  assets  of  the  company  than  it  had  be- 
fore it  mailed  the  check.  The  money  adjudged  to  be  returned  is  really 
the  property  of  the  plaintiff. 

The  decision  in  the  case  of  Carnegie  Trust  Company  v.  First  Na- 
tional Bank,  213  N.  Y.  301,  107  N.  E.  693,  is  not  in  conflict  with 
158  N.Y.S.— 15 
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these  views.  In  that  action  the  Carnegie  Trust  Company  recovered 
the  amount  of  this  same  check  from  the  First  National  Bank  on  its 
contract  of  certification.  The  defense  in  that  action  claimed  that  the 
right  of  set-oflF  belonging  to  the  Cincinnati  bank  should  prevent  a 
recovery  on  the  certification,  arguing  that  it  had  the  effect  of  defeat- 
ing the  plaintiff's  title  to  the  check.  The  court  refused  to  adopt  this 
view,  and  held  that: 

"The  plaintiff,  after  receiTiivg  the  defendants'  certlflcatlon,  had  the  legai 
title  to  a  chme  in  action,  and  even  though  some  equity  remained  in  the  bank  in 
Cincinnati,  the  legal  title  was  not  divested." 

That  case  decided  nothing  more  than  that  a  right  of  set-off  existing 
in  the  Cincinnati  bank  could  not  avail  as  a  defense  to  the  First  Na- 
tional Bank  in  an  action  upon  its  certification.  As  was  said  by  Mr. 
Justice  Laughlin  in  the  same  case  in  his  dissenting  opinion  (156  App. 
Div.  712,  716,  141  N.  Y.  Supp.  745,  748): 

**The  German  National  Bank  of  Cincinnati  is  not  a  party  to  this  action,  and 
therefore  no  question  with  respect  to  its  set-off  rights,  or  in  other  words  its 
right  to  have  the  Carnegie  Trust  Company's  liability  to  it  applied  in  payment 
of  the  check,  is  presented  for  decision." 

And  the  Court  of  Appeals,  referring  to  the  Cincinnati  bank,  said  in 
the  course  of  its  opinion : 

"We  think  that  whatever  right  it  has  must  be  determined  on  the  distribu- 
tion of  the  plaintiff's  assets,  and  is  not  available  to  this  defendant  as  a  defense 
to  the  acceptance.  We  find  no  authority  for  the  proposition  that  a  bank  may 
resist  the  enforcement  of  its  contract  of  certification  in  order  to  make  a  set- 
off available  to  its  depositor." 

Indeed,  the  court  refused  to  decide  the  question  of  the  reciprocal 
rights  of  the  Trust  Company  and  the  Cincinnati  bank  in  the  follow- 
ing language,  found  at  page  306  of  213  N.  Y.,  at  page  694  of  107 

N.  E.: 

"Whether  any  form  of  remedy  is  available  to  the  bank  in  Cincinnati  to 
repair  the  consequences  of  its  mistake  is,  however,  a  question  that  we  need 
not  now  determine." 

The  judgment  appealed  from  is  affirmed,  with  costs. 

CLARKE,  P.  J.,  and  McLAUGHLIN  and  SMITH,  JJ.,  concur. 
DOWLING,  J.,  dissents,  on  the  authority  of  Carnegie  Trust  Co.  v. 
First  National  Bank,  213  N.  Y.  301,  107  N.  E.  693. 


(»4  Misc.  Rep.  292) 

HOLLY  V.  BOSENSTEIN  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    March  30,  1916.) 

ATT4GHMENT  ^=>338 — LIABILITY  ON  BOND. 

Defendants'  principal,  having  filed  an  attachment  against  the  funds  of 
plaintiflP's  assignor  held  by  a  third  person,  filed  a  second  attachment  in 
another  suit  The  assignor  answered  to  the  merits,  and  judgment  went 
for  him  on  the  second  suit.  The  recovery  in  the  first  suit  and  the  amount 
for  which  the  first  attachment  was  issued  was  less  than  the  amount  in 
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the  hands  of  the  assignor's  debtor.  HelA,  that  in  snch  case,  a  trial  on 
the  merits  being  necessary  to  defend  the  second  attachment,  plaintiff,  as 
assignee,  might  recover  the  costs  of  defending  the  action. 

[Ed.  Note.~For  other  cases,  see  Attachment,  Cent  Dig.  |§  1290-1303 ; 
Dec.  Dig.  <e=5>338.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Willis  Holly  against  Harry  Rosenstein  and  another.  From 
a  judgment  for  defendants,  plaintiff  appeals.    Reversed  and  remanded. 

See,  also,  155  N.  Y.  Supp.  408. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Theodore  T.  Baylor,  of  New  York  City,  for  appellant. 
.Abraham  A.  Silberberg,  of  New  York  City,  for  respondents. 

LEHMAN,  J.  The  plaintiff  sues  as  assignee  of  one  Keeney  to 
recover  damages  which  it  is  claimed  that  Keeney  suffered  by  reason 
of  an  attachment  issued  against  him  in  an  action  entitled  Kassel  v. 
Keeney.  It  is  undisputed  that  the  attachment  was  valid  on  its  face, 
that  the  defendants  were  sureties  on  the  attachment  bond,  that  the 
marshal  thereafter  served  the  attachment  on  the  Live  Poultry  Auction 
Company,  and  that  he  thereafter  certified  as  follows  : 

••I  further  certify  that  by  virtue  of  a  warrant  of  attachment  to  me  Issued 
and  directed  out  of  the  First  District  Court,  borough  of  Manhattan,  city  of 
New  York,  I  did  on  the  20th  day  of  November,  1914,  attach  moneys  sup- 
pc^ed  to  be  in  the  possession  of  the  Live  Poultry  Auction  Company,  who 
have  issued  a  certificate  to  me,  signed  by  WiUiam  M.  Bennett,  as  president 
of  the  Live  Poultry  Auction  Company,  stating  that  they  have  no  money  In 
their  possession  belonging  to  the  above-named  defendant  I  could  not,  there- 
fore, give  a  correct  inventory  of  any  moneys  that  they  might  have  or  property 
in  their  possession." 

It  is  further  undisputed  that  thereafter  Keeney  apf>eared  in  the  ac- 
tion and  defended  it.  He  was  successful  at  the  trial  and  secured  a 
judgment  in  his  favor.  His  assignee  now  brings  this  action  for  the 
expenses  which  he  incurred  in  the  defense  of  the  action. 

The  trial  justice  has  dismissed  the  complaint  in  this  action,  on  the 
ground  that  Keeney  defended  the  action  in  order  to  secure  a  judg- 
ment on  the  merits,  and  not  for  the  purpose  of  releasing  any  property 
from  the  attachment,  for  the  certificate  of  the  marshal  shows  that  he 
attached  no  moneys,  and  that  the  expenses  incurred  by  Keeney  in  the 
action  were  therefore  not  damages  suffered  by  reason  of  the  attach- 
ment, but  were  merely  the  ordinary  expenses  necessary  to  obtain  a 
judgment  in  his  favor.  Inasmuch  as  the  attachment  papers  were  con- 
cededly  valid  on  their  face  and  the  attachment  could  not  be  vacated 
by  motion,  Keeney  could  not  obtain  a  release  of  any  moneys  actually 
attached,  except  by  an  appearance  in  the  action  and  a  defense  on  the 
merits.  It  follows  that  this  judgment  cannot  be  sustained  if  any 
moneys  of  Keeney  were  actually  attached,  and  the  sole  question  which 
we  should  consider  is  whether  the  marshal  did  in  fact  attach  any 
moneys  of  Keeney. 
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Tb«  papers  were  served  by  the  marshal  in  accordance  with  the 
rr.^^^^os  of  law,  and  such  service  was  effectual  as  an  attachment 
cc  ar.T  debt  which  the  Live  Poultry  Auction  Company  owed  to  Keeney. 
Ir:  the  case  of  O'Brien  v.  Mechanics'  &  Traders'  Fire  Insurance  Com- 
yarw  56  X.  Y.  52,  the  Court  of  Appeals  has  construed  the  effect  of 
sectivxis  235  and  236  of  the  old  Code  of  Procedure,  which  are  in  every 
rxr<rect  similar  to  the  sections  of  the  Municipal  Court  Act  (Laws  1902, 
c.  ?c>0.  §§  78,  79)  under  which  this  attachment  was  levied.  The  court 
there  held  that,  as  sooa  as  the  sheriff  served  up<m  a  debtor  a  proper 
notice  of  the  attachment,  such  attadiment  became  effectual  upon  all 
intangible  property  in  the  hands  of  the  debtor  which  is  included  in 
the  notice.  The  section  of  the  law  which  permits  the  sheriff  to  re- 
quire a  certificate  of  such  property  in  the  hands  of  the  debtor  does 
not  limit  the  effect  of  the  service  of  the  attachment  and  is  not  binding 
upon  the  sheriff  or  the  attaching  party.  It  follows  that  in  this  case  the 
attachment  was  effectual  against  any  moneys  in  the  hands  of  the  Live 
Poultry  Auction  Company  to  which  Keeney  was  entitled. 

It  is  not  disputed  that  at  that  time  the  Live  Poultry  Auction  Com- 
pany had  the  sum  of  $192  in  their  possession  belonging  to  Keeney.  It 
also  appears,  however,  that  the  marshal,  on  the  same  day  on  which  he 
sought  to  levy  the  attachment  under  consideration  in  this  case,  also 
served  upon  the  Live  Poultry  Auction  Company  attachment  papers  in 
another  action  between  the  same  parties.  In  that  action  Kassel  claim- 
ed the  sum  of  $171,  and  the  Live  Poultry  Auction  Company  in  that 
action  certified  that  it  held  the  sum  of  $1^,  which  it  owed  to  Keeney. 
It  does  not  appear  whether  the  attachment  in  the  action  for  $171  was 
served  prior  to  or  simultaneously  with  the  attachment  now  under 
consideration;  but  for  the  purpose  of  this  appeal  we  may  consider 
that  it  was  served  prior  to  the  service  of  the  attachment,  which  the 
plaintiff  now  claims  was  simultaneously  made.  It  is  too  well  establish- 
ed to  require  any  citation  that  successive  attachments  may  be  levied 
upon  the  same  property;  consequently  the  second  attadmient  was 
effective  as  an  attachment  upon  any  interest  of  tlie  fund  which  Keeney 
still  had  after  the  first  attachment  was  levied.  It  appears  that  there- 
after the  prior  action  was  tried,  and  the  plaintiff  in  that  action  was  paid 
the  sum  of  $104,  leaving  in  the  hands  of  the  Live  Poultry  Auction 
Company  the  sum  of  $88,  to  which  Keeney  would  have  been  entitled, 
except  for  the  fact  that  the  attachment  papers  in  the  second  action 
had  been  validly  served.  Keeney  could  not  obtain  this  sum,  except  by 
defending  the  second  action  and  securing  a  judgment  thereon.  He 
was  therefore  damaged  by  the  attachment  to  the  extent  of  tlie  neces- 
sary expense  of  defending  that  action. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 
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SEIBBRT  y.  WARE. 
(Supreme  Court,  Special  Term,  Nassau  County.    February;  1916.) 

1.  Covenants  «S=»51  (2)— Building  Restrictions— Constbuction. 

Where  the  owner  of  a  tract  platted  and  improved  it  for  a  high-class 
residence  district,  and  included  in  all  deeds  restrictions  as  to  the  kind  and 
position  of  buildings  which  might  be  erected  on  the  lots,  the  restrictions 
were  for  the  mutual  benefit  of  the  purchasers  of  the  lots,  and  should  not 
be  frustrated  by  the  court  by  a  strained  construction  of  the  language. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent.  Dig.  §  50;  Dec.  Dig. 
«8=>51(2).] 

2.  Covenants  ^=5>103(2) — Building  Restrictions — Gabagb. 

A  portable  metal  garage,  situated  a  few  feet  back  of  the  house  and 
connected  with  it  only  by  strips  of  wood,  violates  a  clause  in  a  deed  pro- 
viding that  no  stable  or  gara^^e  should  be  built  on  a  lot  of  that  size. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent.  Dig.  §  169 ;  Dec.  Dig. 
«8=>103(2).] 

3.  Injunction  ^=5>62(3) — Subject  of  Relief— Building  Restbictions— Tem- 

poBABY  Violation. 

The  fact  that  a  garage,  placed  on  a  lot  in  violation  of  a  building  restric- 
tion, was  portable,  so  that  the  violation  might  be  only  temporary,  does  not 
prevent  an  injunction  to  restrain  the  violation. 

[Ed.  Note—For  other  cases,  see  Injunction,  Cent.  Dig.  §  127 ;  Dec.  Dig. 
«=»62(3).] 

4.  Injunction  ^=:»21 — Subjects  of  Relief— Building  Restrictions — Right 

to  Sue. 

Where  both  plaintiff  and  defendant  owned  under  deeds  providing  that 
no  garage  should  be  built  unless  appurtenant  to  a  house  on  a  plot  not  less 
than  100  feet  in  width  by  150  feet  in  depth,  the  fact  that  plaintiff  had  a 
garage  appurtenant  to  his  house  on  a  corner  tract,  consisting  of  nine  lots, 
each  20  feet  wide  by  100  feet  deep,  does  not  show  a  violation  by  him  of  the 
restriction  which  prevents  him  from  suing  to  restrain  a  violation  by  de- 
fendant, since  the  measuring  of  the  width  and  depth  of  a  comer  is  not 
necessarily  the  same  as  on  an  inner  tract,  and,  taken  together,  plaintiif*s 
lots  were  greater  than  the  required  area. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  §  19 ;  Dec.  Dig. 

<&=5>21.] 

Suit  for  injunction  by  William  H.  Seibert  against  Emily  Ware. 
On  final  hearing.    Judgment  directed  for  plaintiff. 

Boyce  Smith,  Jr.,  for  plaintiff, 

Lyman  A.  Spalding,  of  New  York  City  (Edward  J.  Byrne,  of 
Brooklyn,  of  counsel),  for  defendant. 

BENEDICT,  J.  The  plaintiff  and  the  defendant  are  the  respective 
owners  of  two  parcels  of  ground  shown  upon  the  maps  of  *'Garden 
City  Estates."  Each  derived  title  from  the  corporation  of  that  name; 
which  had  in  the  years  1906,  1907,  and  1908  purchased  700  acres  ^  of 
land,  or  thereabouts,  at  Garden  City,  Long  Island,  and  had  subdivided 
the  tract  into  blocks  and  lots,  and  improved  and  developed  the  prop- 
erty for  residential  purposes.  The  improvements  consisted  in  lay- 
ing out,  making,  and  macadamizing  streets  and  roads,  building  walks 
and  curbs,  setting  out  trees  and  shrubs,  putting  in  sewers,  and  intror- 


ducing  water,  gas,  and  electrical  service.     The  property  was  then 
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placed  on  the  market  for  sale  according  to  the  maps  of  the  property 
which  were  filed,  and  lots  were  sold  to  purchasers  subject  to  certain 
restrictive  covenants  or  negative  easements  of  substantial  similarity 
concerning  the  character,  cost,  and  position  of  the  improvements  per- 
mitted to  be  placed  on  the  property  by  purchasers  thereof. 

[1]  It  is  evident,  from  the  nature  of  the  restrictions  imposed,  that 
it  was  the  intention  of  the  developers  to  create  a  residential  section 
of  a  high  grade,  and  to  prohibit,  so  long  as  the  covenants  should  re- 
main operative,  any  buildings  not  coming  within  the  terms  of  the  re- 
strictions. This  purpose,  being  for  the  mutual  benefit  of  all  who 
should  purchase  property  in  the  section,  was  both  reasonable  and  law- 
ful, and  this  court  shoiUd  not,  by  any  strained  construction  or  over- 
nice  refinement  of  language,  frustrate  the  plain  intent  of  the  parties  as 
expressed  in  the  contracts  or  deeds  under  which  title  was  conveyed 
by  the  vendors.  It  appeared  in  evidence  that  about  2,000  lots  had 
been  sold  by  Garden  City  Estates,  all  of  them  subject  to  restrictions 
which  were  similar  in  their  nature,  as  applied  to  lots  of  similar  size 
and  situation  in  different  sections  of  the  tract. 

[2]  The  defendant  did  not  acquire  the  property  which  she  owns 
by  direct  purchase  from  Garden  City  Estates.  It  came  to  her  by  a 
deed  from  Harriet  Ware,  her  daughter,  who  in  turn  had  purchased 
it  from  William  C.  Ansell  and  George  P.  Bowdren,  who  in  turn  had 
purchased  it  from  Garden  City  Estates.  In  each  of  these  deeds  the 
property  is  described  by  courses  and  distances,  as  well  as  by  the  lot 
numbers,  4,  5,  and  6,  in  block  40,  upon  the  map  of  Garden  City  Es- 
tates. The  three  lots,  taken  together,  were  60  feet  in  front  and  rear 
by  100  feet  in  depth  on  each  side.  Each  of  the  deeds  contained  re- 
strictive covenants,  running  with  the  land  until  1930,  which  the  gran- 
tees severally  agreed  to  observe  and  respect.  Among  them  was  a 
covenant  that  only  one  dwelling,  of  the  character  specified  in  the  deed, 
should  be  built  upon  each  parcel  of  land  60  feet  in  width  by  100  feet 
in  depth;  and  each  deed  also  contained  a  covenant  in  the  following 
words : 

"No  stable  or  garage  shall  be  built  unless  appurtenant  to  a  house  on  a  plot 
not  less  than  100  feet  in  width  by  150  feet  in  depth." 

The  defendant  acquired  her  title  by  deed  recorded  in  December, 
1913.  She  or  her  grantors  built  a  dwelling  house  upon  the  plot,  and 
she  resides  there  with  her  married  daughter,  who  was,  before  her 
marriage,  Harriet  Ware.  In  May,  1915,  the  defendant  built  a  garage 
upon  her  property.  This  garage  was  constructed  of  sheet  metal,  like 
galvanized  iron,  and  painted,  although  the  paint  did  not  match  in 
shade  the  color  of  the  house.  The  garage  was  placed  back  of  the 
house,  with  its  sides  parallel  with  the  rear  of  the  house,  and  the  near- 
er side  2  or  3  feet  distant  therefrom.  The  garage  has  a  ridged  or 
peaked  roof  and  four  walls,  and  its  door  opens  from  the  front,  which 
is  on  a  line  with  the  right-hand,  or  southerly,  side  of  the  dwelling. 
The  garage  has  no  means  of  access  or  communication  with  the  dwell- 
ing. After  the  garage  had  been  built  a  few  days,  it  was  attached  to  ' 
the  house  by  boards  nailed  from  each  end  of  its  nearer  side  to  the 
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dwelling,  but  still  leaving  an  uncovered  space  between  it  and  the  dwell- 
ing. 

i  think.this  was  a  violation  of  the  restrictive  covenant  above  recited, 
within  the  principles  of  law  which  are  applicable  to  such  a  case. 
These  principles  have  been  stated  at  length  quite  recently  by  Mr.  Jus- 
tice Putnam  in  Thompson  v.  Diller,  161  App.  Div.  98,  146  N.  Y.  Supp. 
438,  and  the  subsequent  opinion  which  he  wrote  in  Sullivan  v.  Sprung, 
170  App.  Div.  237,  156  N.  Y.  Supp.  332,  is  not,  as  I  read  it,  an  author- 
ity in  favor  of  the  defendant  here.  In  the  latter  case  the  garage  was  a 
lean-to,  two  sides  of  which  were  part  af  the  house  itself.  It  was  mere- 
ly an  addition  to  or  extension  of  the  dwelling. 

[3]  Here  the  garage  was  a  separate,  complete,  and  entire  building, 
with  its  own  walls  and  roof,  and  built  so  as  not  to  be  incorporated  in 
the  dwelling.  It  was  a  portable  building,  placed  on  the  defendant's 
lot  and  intended  for  use  as  a  garage,  and  for  no  other  purpose.  This 
is  made  very  clear  by  the  statements  of  the  defendant  herself,  con- 
tained in  her  letter  to  the  plaintiff  (Plaintiffs'  Exhibit  12).    She  says : 

•'When  the  deed  was  signed  we  gave  little  or  no  heed  to  the  restrictions  and 
did  not  know  what  they  were.  However,  if  we  had  read  them,  I  presume  we 
would  have  signed  the  contract  Just  the  same,  as  we  never  expected  to  own  a 
car.  When  my  daughter  and  Mr.  Krumbhaar  were  married,  the  car  was 
amon^  the  presents,  but  not  received  until  last  September,  and  soon  afterward 
went  into  storage  for  the  winter.  The  benefit  to  my  daughter,  who  sits  so 
many  hours  a  day  at  the  piano,  was  so  great  that  we  decided  that  we  must 
make  a  place  to  house  the  car.  I  therefore  engaged  a  carpenter  to  put  up  a 
small  building,  but  before  the  work  was  begun  I  was  told  that  tlie  restrictions 
on  the  property  here  would  debar  the  building  of  such  a  garage.  We  then  cast 
about  in  our  minds  as  to  what  we  could  do.  We  could  not  afford  the  public 
garage,  and  so  we  finally  decided  to  get  a  portable  garage  and  attach  it  to  the 
house  if  we  found  it  necessary,  although  we  thought,  it  being  portable  instead, 
of  stationary,  it  would  not  come  under  the  head  of  buUdings  described  in  the" 
restrictions.*' 

The  purpose  thus  frankly  declared  was  persisted  in,  even  when  the 
defendant  was  informed  that  her  violation  of  the  covenant  of  her 
deed  would  result  in  an  action  for  an  injunction  (see  Exhibit  A  of 
complaint). 

The  defendant's  breach  of  the  covenant  seems  to  have  been  delib- 
erate. She  evidently  thought  or  was  advised  that  by  adopting  the 
plan  of  using  a  portable  building,  instead  of  one  permanently  affixed 
to  the  freehold,  she  could  disregard  an  agreement  which  had  become 
irksome.  It  is  none  the  less  an  unlawful  act,  in  that  she  has  put  in 
place  on  the  property  a  so-called  portable  building,  constructed  else- 
where, instead  of  causing  a  building  to  be  erected  thereon  in  accord- 
ance with  her  first  design.  Portability  does  not  necessarily  imply 
transciency,  and  a  violation  does  not  need  to  be  permanent  before 
equity  can  intervene. 

The  end  sought  to  be  accomplished  by  the  restriction  was  to  pre- 
vent the  building  of  any  garage  upon  plots  of  less  than  a  certain  size. 
The  motive  may  have  been  to  avoid  fire  hazard  or  noise  from  the  op- 
eration of  cars  in  close  proximity  to  houses  on  adjoining  lots.  What- 
ever the  motive,  the  covenant  is  plain,  and  a  temporary  violation,  while 
it  lasts^  is  within  its  purview  just  as  much  as  a  more  permanent  one. 
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[4]  The  defendant's  contention  that  the  plaintiff  does  not  come  into 
equity  with  clean  hands  does  not  commend  itself  to  me.  The  plaintiff 
has,  it  is  true,  built  a  garage  upon  his  own  property ;  but  hj*  has  not 
himself  violated  the  restriction.  He  did  not  build  it  until  he  had  be- 
come the  owner  of  nine  lots,  forming  together  a  plot  of  ground  100 
feet  by  180  feet  in  area,  on  the  comer  of  Stratford  avenue  and  Wel- 
lington Road.  The  objection  to  the  building  of  a  garage  upon  a  plot 
of  relatively  smaller  size  does  not  apply  when  the  plot  increases  to  the 
size  prescribed  as  permitting  a  garage,  viz.  100  feet  in  width  by  150 
feet  in  depth.  The  method  of  measuring  "width"  and  "depth"  in  the 
case  of  a  corner  plot  is  not  necessarily  the  same  as  it  would  be  in  the 
case  of  its  component  and  contiguous  parts,  considered  as  single  lots. 
There  is  nothing  in  the  plaintiff's  deeds  which  compels  him  to  build 
his  dwelling  house  so  that  it  shall  face  on  one  of  the  two  streets  named 
rather  than  upon  the  other.  So  long  as  he  was  the  owner  of  the  small- 
er plot,  he,  too,  was  subject  to  the  defendant's  negative  easement  pro- 
hibiting a  garage.  If,  in  the  future,  he  should  erect  another  dwelling 
upon  the  plot,  he  would  thereby  lose  the  right  to  maintain  a  garage 
upon  any  part  of  his  present  holdings ;  nor  can  he  now  have  more  than 
one  garage  thereon,  even  though  he  has  the  right  to  build  three  dwell- 
ings. 

The  plaintiff  is  entitled  to  judgment  for  the  relief  asked  for;  but, 
under  the  circumstances,  I  think  no  costs  should  be  allowed. 

Plaintiff's  and  defendant's  proposed  findings  have  been  passed  upon. 
Let  the  plaintiff  present  for  signature  a  fair  copy,  which  shall  contain 
all  the  findings  which  have  been  made  for  either  party. 


PEOPLE  ex  rel.  LYTLB  v.  JOHNSON  et  aL 
(Supreme  Court,  Special  Term,  Wayne  Ck)unty.    April  10,  1916.) 

1.  Electionb  <8=>194(1,  7) — Validity  op  Ballot — Statute. 

Under  Election  Law  (Consol.  I^ws,  c.  17)  §  86,  as  added  by  Laws  3911, 
c.  891,  I  47,  defining  a  void  ballot  as  one  upon  which  there  "shall  be 
found  any  mark  other  than  a  cross  X  mark  made  for  the  purpose  of 
voting,"  and  declaring  that  upon  such  ballot  no  vote  for  any  candidate 
shall  be  counted,  a  ballot  having  a  surplus  cross  mark  thereon  and  a 
ballot  which.  In  addition  to  the  voting  cross  marks,  bore  a  small  pencil 
mark  following  the  name  of  a  candidate,  were  void,  and  properly  re- 
jected by  the  canvassers. 

[Ed.  Note. — For  other  cases,  see  Elections,  Cent  Dig.  |§  166,  167 ;  Dea 
Dig.  <S»194(1, 7).] 

2.  Elections  ^=»194(1) — Ballots — ^Validity. 

Election  Law,  §  858,  subd.  4,  providing  that,  if  the  voter  desires  to  vote 
for  any  person  whose  name  does  not  appear  on  the  ballot,  be  may  do  so  by 
writing  the  name  with  a  pencil  in  the  proper  place  in  the  blank  column, 
does  not  authorize  the  making  of  any  mark  upon  a  ballot  other  than  the 
required  cross  mark,  or  the  name  of  a  person  not  appearing  on  the  ballot 
for  whom  the  voter  desires  to  vote. 

[Ed.  Note. — For  other  cases,  see  Elections,  Cent.  Dig.  §§  166,  167;  Dec. 
Dig.  «=»194(1).] 
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3.  Elections  ^»291 — Mabks  on  Ballot — ^Presumption. 

In  the  absence  of  some  fact  showing  the  contrary,  the  presumption  is 
that  a  slanting  lead  pencil  mark  was  upon  a  ballot  when  it  left  the  voter's 
hands,  and  a  mere  surmise  that  it  was  accidentally  made  by  one  of  the 
inspectors  cannot  rebut  such  presumption ;  and  the  fact  that  the  inspec- 
tors rejected  it  as  void  because  the  name  of  a  person  was  written  thereon, 
and  that  they  did  not  notice  the  slanting  mark,  did  not  defeat  the  pre-> 
sumption,  or  a  consideration  of  the  mark  in  determining  the  ballot's 
validity. 

[Ed.  Note.—FOr  other  cases,  see  Elections,  Cent  Dig.  |  286 ;  Dec.  Dig. 
«»291.] 

4.  Elections  ^=3»269 — ^Ballot— In validitt. 

A  void  ballot  may  be  attacked  in  any  proper  tribunal  for  any  and  all 
causes  vitiating  its  legality. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent.  Dig.  {§  245,  240; 
Dec.  Dig.  «=»269.] 

Proceeding  by  the  People,  on  the  relation  of  Frederick  Lytle,  against 
William  S.  Johnson,  as  Village  President,  and  others.  Petition  de- 
nied. 

Charles  P.  Williams,  of  Lyons,  for  petitioner. 
Jefferson  W.  Hoag,  of  Lyons,  for  respondents. 

SAWYER,  J.  [1]  The  ballot  spoken  of  upon  the  argument  as  No. 
1,  and  having  the  surplus  cross  mark  thereon,  is  clearly  void,  and 
was  properly  rejected  by  the  canvassers.  Election  Law,  §  86;  Feeny 
v.  Board  of  Canvassers,  156  N.  Y.  36,  50  N.  E.  425;  In  re  Fallon, 
135  App.  Div.  195,  119  N.  Y.  Supp.  1061;  In  re  Garvin,  168  App. 
Div.  218,  153  N.  Y.  Supp.  549. 

In  my  opinion  that  which  has  been  designated  as  No.  2,  and  which, 
in  addition  to  the  voting  cross  marks,  bears  a  small  pencil  mark  just 
following  the  name  of  Emory  W.  Garr,  is  likewise  absolutely  void,  and 
was  properly  rejected.  The  Election  Law  at  section  86  defines  a  void 
ballot  in  precise  terms  as  being  one  "upon  which  there  shall  be  found 
any  mark  other  than  a  cross  X  mark  made  for  the  purpose  of  voting," 
and  then  provides  that  "upon  such  ballot  no  vote  for  any  candidate 
thereon  shall  be  counted." 

.  [2]  It  is  conceded  by  counsel  that  in  writing  the  name  of  Charles 
Price  upon  this  ballot  the  voter  intended  to  designate  Mr.  Price  as  his 
choice  for  the  office  of  village  treasurer,  and  he  was  fully  authorized 
by  law  so  to  do.  Election  Law,  §  358,  subd.  4.  The  statute,  however, 
does  not  authorize  the  making  of  any  mark  upon  a  ballot  other  than 
the  required  cross  mark,  or  the  name  of  a  person  which  is  not  printed 
upon  the  ballot  and  for  whom  the  voter  desires  to  vote. 

[3]  The  theory  advanced  by  relator  as  to  the  manner  in  which  the 
slanting  lead  pencil  mark  may  have  been  accidentally  made  by  one 
of  tht  inspectors  is  both  ingenious  and  plausible;  but  the  difficulty  is 
that,  in  the  absence  of  some  fact  showing  the  contrary,  the  presump- 
tion is  that  the  mark  was  upon  the  ballot  when  it  left  the  voter's 
hands,  and  I  take  it  a  mere  surmise  cannot  rebut  such  presumption. 
A  situation  similar  to  this  is  admirably  commented  upon  by  Mr.  Jus- 
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tice  Giegerich  in  the  Matter  of  Hearst,  48  Misc.  Rep.  453, 456,  96  N.  Y. 
Supp.  119,  121,  in  the  following  language: 

''The  mere  fact  that  a  mark  may  be  small  and  not  easily  distinguishable,  or 
is  in  some  inconspicuous  position  upon  the  ballot,  is  no  evidence  that  such 
mark  was  accidental.  If  a  mark  of  identification  had  been  prearranged  be- 
tween a  voter  and  one  who  had  purchased  his  vote,  the  mark  agreed  upon 
would,  of  course,  be  neither  decided,  nor  very  distinct,  nor  placed  in  a  con- 
spicuous position.  Such  a  course,  they  would  be  well  aware,  would  defeat  the 
purpose  of  the  corrupt  transaction  by  invalidating  the  ballot" 

• 

The  inspectors  of  election  seem  to  agree  in  the  statement  that  this 
ballot  was  rejected  as  void  because  the  name  of  Charles  Price  was 
written  thereon,  and  that  they  did  not  notice,  or  at  least  did  not  con- 
sider the  slanting  mark  spoken  of  in  their  determination.  It  would 
seem,  therefore,  that  the  ballot  was  properly  rejected,  but  for  the 
wrong  reason. 

Counsel  for  relator  argues  with  much  insistence  that  this  fact  de- 
feats the  presumption  that  the  mark  was  upon  the  ballot  when  it  left 
the  voter's  hands,  and  that  it  is  now  too  late  to  consider  that  mark 
in  the  determination  of  the  ballot's  validity.  For  this  he  relies  upon 
the  general  statement  in  Matter  of  Hearst,  supra,  found  upon  page 
457,  of  48  Misc.  Rep.  (96  N.  Y.  Supp.  119).  That  holding  seems  not 
applicable  here.  The  learned  justice  then  had  under  consideration 
certain  ballots  which,  under  section  370  of  the  Election  Law  as  it 
then  was,  had  been  protested  to  the  inspectors  by  some  interested  party 
as  "marked  for  identification."  It  will  be  borne  in  mind  that  such 
ballots  had  not  been  declared  void  by  the  inspectors  and  had  entered 
into  the  result  of  their  canvass.  Under  such  circumstances  the  learned 
justice  was  undoubtedly  correct  in  his  ruling  that  the  protestants 
were  estopped  from  thereafter  raising  any  question  other  than  that 
to  which  they  had  specifically  called  the  attention  of  the  inspectors. 

[4]  Here,  so  far  as  appears,  no  protest  was  entered  to  the  inspec- 
tors against  the  ballot  No.  2.  They  decided  it  was  a  void  ballot  and 
acted  accordingly.  A  void  ballot  is  a  void  ballot,  and  may  be  attacked 
in  any  proper  tribunal  for  any  and  all  causes  which  vitiate  its  legality. 

For  these  reasons  I  am  persuaded  that  relator's  petition  must  be  de- 
nied.   So  ordered. 


In  re  ENO'S  WILL. 

(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1916w) 

1.  Courts  ^=5>484 — ^Probate  Courts — ^Transfer  of  Will  Contest  to  Supbjeice 
Court. 

Under  Code  Civ.  Proc.  §  2538,  providing  that  either  of  the  surrogates  of 
the  county  of  New  York  may,  in  his  discretion,  transfer  to  the  Supreme 
Court  any  special  proceedings  for  the  probate  of  a  will  pending  in  said 
county,  such  transfer  can  be  made  by  either  surrogate  after  a  Jury  trial 
has  been  awarded  at  the  request  of  contestants  of  the  will  and  the  case 
has  been  set  for  trial  at  a  future  term  of  the  Surrogate's  Court. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  §  1291;  Dec.  Dig. 
«=s>484.] 
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2.  OouBTs  ^=>4S5— Pbobats  Ootjbtb— -TBAnsFSB  or  Wnx  Oontbst  to  Supbemx 

COUBT — ^DlBCBSnON   OF  SUBBOQATE. 

It  would  be  a  wrongful  exercise  of  discretion  by  one  of  the  surrogates 
of  New  York  county  to  transfer  to  the  Supreme  Court  a  will  contest  after 
the  other  surrogate  had  ordered  it  to  be  tried  by  a  Jury  in  the  Surrogate's 
Court 

lESd.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  1292-1298;  Dec. 
Dig.  «»485.] 

3.  JUBT  €=»19(7%) — ^TBZAI.  BT  JUBY— WiLL  CONTEST— DiSCBBTION  OF   SUBBO- 

OATE. 

Under  Code  Civ.  Proc.  §  2538,  providing  that.  In  any  proceeding  for  the 
probate  of  a  will  in  which  any  controverted  question  of  fact  arises,  the 
surrogate  must  make  an  order  directing  the  trial  by  jury  of  such  case 
if  any  party  seasonably  demands  it,  the  surrogate  has  no  discretion  as 
to  whether  to  send  the  issues  to  a  Jury  for  trial,  but  has  discretion  to  de- 
termine whether  tliey  shal}  be  tried  by  a  Jury  in  the  Surrogate's  or  in  the 
Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  |  111;  Dec.  Dig. 
«=»19(7%).) 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  Amos 
F.  Eno,  deceased.  From  an  order  (157  N.  Y.  Supp.  553)  denying  a 
motion  of  the  proponents  to  transfer  the  proceedings  to  the  Supreme 
Court  for  trial,  the  proponents  appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Wallace  MacFarlane,  of  New  York  City,  for  appellants. 

Charles  H.  Beckett,  of  New  York  City,  for  respondents. 

McLAUGHl/IN,  J.  This  appeal  is  from  an  order  of  the  Surro- 
gate's Court  of  the  County  of  New  York  denying  a  motion  to  transfer 
the  issues  in  a  contested  probate  proceeding  from  the  Surrogate's 
Court  to  the  Supreme  Court. 

On  the  27th  of  October,  1915,  a  petition  for  the  probate  of  the  will 
of  Amos  P.  Eno,  deceased,  verified  by  the  executors  named  therein, 
was  presented  to  the  Surrogate's  Court  of  the  County  of  New  York, 
upon  which  a  citation  was  issued  directed  to  the  parties  interested,  re- 
turnable December  10,  1915.  Upon  the  return  of  the  citation,  objec- 
tions to  the  probate  of  the  will  were  filed  by  the  heirs  at  law  and  next 
of  kin  of  the  testator  and  a  trial  by  jury  demanded.  On  the  15th 
of  December  following,  five  days  after  the  return  of  the  citation  and 
the  filing  of  the  objections,  the  contestants  noticed  for  settlement  an 
order  for  a  trial  by  jury  in  the  Surrogate's  Court  as  provided  in  rule 
7  relating  to  jury  trials  of  probate  cases  in  the  county  of  New  York. 
This  rule  provides  that : 

•*Within  five  days  after  a  Jury  trial  is  demanded  in  the  objections  filed  to 
the  probate  of  a  will,  the  party  making  the  demand  shall  present  on  two 
days*  notice  of  settlement  to  the  attorneys  of  all  parties  who  have  appeared 
as  attorney,  a  proposed  order  directing  such  trial  by  Jury.  Such  order  shall 
state  plainly  and  concisely  the  controverted  questions  of  fact  to  be  tried  by 
Jury.  If  a  party  demanding  a  trial  by  Jury  fails  to  serve  and  present  a  pro- 
posed order  as  aforesaid,  such  order  may  thereafter  be  presented  by  any 
party  to  the  proceeding." 
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In  pursuance  of  a  notice  given  under  this  rule  for  the  settlement  of 
an  order  directing  a  jury  trial,  all  of  the  parties  appeared  before  one  of 
the  surrogates  on  the  17th  of  December.  An  order  was  then  made 
which  directed  that  the  trial  of  the  issues  as  to  the  probate  of  the  will 
be  had  before  a  surrogate  and  a  jury  at  a  Trial  Term  of  the  Surro- 
gate's Court  to  be  held  in  the  county  of  New  York  commencing  Mon- 
day, the  3d  day  of  January,  1916.  No  appeal  was  taken  from  the  or- 
der, and  the  time  to  do  so  has  expired.  All  of  the  parties,  so  far  as 
appears,  acquiesced  in  it  and  noticed  the  proceeding  for  trial  at  the 
time  stated.  When  the  matter  came  on  for  trial  on  the  3d  of  Jan- 
uary, the  attention  of  the  surrogate  presiding  at  the  trial  was  call- 
ed to  the  fact  that  another  paper,  purporting  to  be  the  last  will  and 
testament  of  the  decedent,  had  been  offered  for  probate  by  one  of  the 
respondents,  and  a  citation  issued,  returnable  on  the  10th  of  Febru- 
ary ;  that  a  motion  for  taking  the  deposition  of  a  person  in  France 
had  been  granted,  but  the  form  of  the  order  had  not  been  settled; 
that  the  attorney  for  the  contestants  asked  that  the  trial  be  postponed 
until  the  March  term ;  and  the  attorney  for  the  proponents  asked  that 
it  be  set  down  for  the  February  term.  The  motion  of  the  contestants 
was  granted,  and  the  proceeding  for  the  probate  of  each  will  is  upon 
the  March  Trial  Term  calendar. 

After  an  order  had  been  made  setting  the  case  for  trial  at  the  March 
term,  a  motion  was  made  by  the  proponents,  by  an  order  to  show 
cause,  returnable  on  the  14th  of  February,  why  the  proceeding  should 
not  be  transferred  to  the  Supreme  Court  for  trial.  The  motion  was 
denied  "solely  on  the  ground  of  want  of  power  in  the  surrogate  before 
whom  said  motion  was  made  to  grant  the  same,"  and  the  trial  "stayed 
until  the  decision  of  any  appeal  that  may  be  taken  to  the  Appellate 
Division  of  the  Supreme  Court  in  this  department  from  this  order." 
It  is  from  this  order  that  the  present  appeal  is  taken. 

[1]  I  am  of  the  opinion  that  the  learned  surrogate  erroneously  held 
that  he  had  no  power  to  grant  the  motion  transferring  the  issues  to 
the  Supreme  Court  for  trial.  Section  2538  of  the  Code  of  Civil  Pro- 
cedure expressly  provides  that: 

"Either  of  the  surrogates  of  the  county  of  New  York  may,  in  his  discretion, 
make  an  order  transferring  to  the  Supreme  Ck)art  any  special  proceeding  for 
the  probate  of  a  will  pending  in  said  county." 

He  had  not  been  deprived  of  this  power  by  any  act  taken  in  the  pro- 
ceeding either  by  himself  or  the  other  surrogate.  He  had  the  power  to 
transfer  the  issues  to  the  Supreme  Court  for  trial,  because  the  Leg- 
islature had  expressly  conferred  the  same  upon  him. 

[2]  It  was  discretionary  with  him  whether  or  not  he  would  exer- 
cise it;  but,  while  the  reason  assigned  by  him  was  wrong,  I  think, 
under  the  facts  and  circumstances,  to  have  granted  the  motion  would 
have  been  an  improper  exercise  of  discretion. 

[3]  When  the  application  was  made  to  the  other  surrogate  to  have 
the  issues  tried  before  a  jury,  he  had  to  grant  the  motion.  He  had  no 
discretion,  but  was  obliged  to  send  the  issues  to  a  jury  for  trial.    The 
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section  of  the  Code  of  Civil  Procedure  before  referred  to  so  provides. 
It  is: 

"In  any  proceeding  for  the  probate  of  a  will  in  which  any  controverted  ques- 
tion of  fact  arises,  the  surrogate  must  make  an  order  directing  the  trial  by 
Juiy  of  such  controverted  question  of  fact,  if  any  party  appearing  in  such  pro- 
ceeding seasonably  demands  the  same." 

The  demand  was  properly  made,  and  thereafter  the  only  discretion 
left  in  the  surrogate  was  whether  he  would  direct  a  trial  of  the  issues 
before  a  jury  in  the  Surrogate's  Court  or  in  the  Supreme  Court.  This 
discreticMi  he  exercised  by  directing  the  trial  in  the  former  court,  and 
having  so  exercised  it,  and  the  case  having  been  set  down  for  trial  in 
that  court,  I  think  it  would  have  been  an  improper  exercise  of  dis- 
cretion on  the  part  of  the  other  surrogate,  the  facts  being  the  same, 
to  have  in  eflFect  reversed  that  order  by  directing  a  trial  in  the  Supreme 
Court;  in  other  words,  I  think  when  one  surrogate,  after  hearing  all 
of  the  interested  parties,  has  exercised  the  discretion  given  to  him  by 
statute  to  order  a  probate  proceeding  tried  by  jury  in  the  Surrogate's 
Court,  and  no  appeal  has  been  taken  from  the  order,  and  the  same 
has  become  final  and  conclusive,  the  other  surrogate  ought  not,  unless 
different  facts  are  presented,  to  interfere  by  directing  a  trial  in  another 
fonmi.  The  orderly  method  of  procedure,  as  well  as  the  proper  ad- 
ministration of  justice,  require,  as  it  seems  to  me,  that  course  should 
be  taken,  notwithstanding  the  fact  that  the  other  surrogate  has  the 
power  to  make  such  transfer. 

I  am  therefore  of  the  opinion  that  the  motion  to  transfer  to  the 
Supreme  Court  was  properly  denied,  and  that  the  order  appealed  from 
should  be  affirmed,  with  $10  costs  and  disbursements.  Order  filed. 
All  concur. 


NEW  YORK  RTS.  CO.  ▼.  PRJBNDERGAST,  City  Comptroller  et  aL 
(Suprane  Court,  Appellate  Division,  First  Department    April  7,  1910.) 

1.  Taxation  ^=»376(1)— "Special  Fbanchise"— Railboad's  Right  in  Stbeet. 

Right  of  a  railroad,  given  it  by  contract  with  a  city,  to  run  Its  cars  over 
the  city's  bridge  on  tracks  owned  by  the  city,  is  not  a  "special  francWso," 
relative  to  any  right  of  the  railroad,  under  Tax  Law  (Consol.  Laws,  c.  60) 
§  48,  to  have  deducted  from  the  tax  of  the  city  on  such  right  of  use,  the 
amount  paid  by  it  to  the  city  under  the  contract  for  such  right ;  a  right 
of  a  railroad  in  a  street,  which,  imder  section  2,  subd.  3.  would  constitute 
a  special  firanehise,  being  one  which  it  exercises  in  connection  with  its 
ownership  of  tangible  property  therein,  such  as  tracks  laid  thereon. 

[Ed.  Note.~For  other  cases,  see  Taxation,  Cent  Dig.  §§  625,  62^-631 ; 
Dec.  Dig.  i8=>376(l). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Special  Franchise.] 

2.  Taxation  ^=»376(1)— ^pjbcial  FsANcnisE— Estoppel. 

If  contract  right  of  a  railroad  to  operate  cars  over  a  city's  bridge  on 
the  city's  tracks,  though  in  fact  not  a  special  franchise,  was  assessed  as 
such,  the  city  would  be  estopped  from  denying  it  was  such  a  franchise,  as 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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regards  right  of  the  railroad,  under  Tax  Law,  §  48,  to  a  credit  on  the  tax 
of  the  amounts  paid  under  the  contract 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  §§  625,  629-631 ; 
Dec.  Dig.  <8=»376(1).] 

3.  Mandamus  ^=:»154(9)— Moving  Papers— Pboof  of  Right— Information  and 

Belibf. 

The  moving  papers  for  a  writ  of  mandamus  do  not  make  proof  of  right 
authorizing  granting  of  the  writ ;  the  facts  set  forth  being  on  information 
and  belief,  and  the  sources  of  information  and  grounds  of  belief  not  being 
given. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  CJent.  Dig.  f  §  810,  311 ;  Dec. 
Dig.  <S»154(9).] 

4.  Taxation  ^=s>376(1)— Assessment  of  Feanohisb— Presumption. 

That  a  right  was  in  prior  years  assessed  as  a  special  franchise  is  no 
proof  that  it  was  so  assessed  in  the  years  in  question. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  f§  625,  629^^1; 
Dec.  Dig.  «8=>376(1).] 

5.  Taxation  ^=5>376(1)— Special  Franchise— Estoppel. 

A  dty,  by  crediting  what  It  receives  from  certain  railroads,  for  the 
right  of  running  their  cars  over  its  bridge,  on  their  special  franchise  tax- 
es, is  not  estopped  from  denying  such  right  of  credit  to  another  railroad 
for  its  payments. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §§  625,  629-631; 
Dec.  Dig.  <S=5>376(1).] 

Appeal  from  Special  Term,  New  York  Coimty. 

Application  of  the  New  York  Railways  Company  for  mandamus  to 
William  A.  Prendergast,  Comptroller  of  the  City  of  New  York,  and 
others.    From  an  adverse  order,  applicant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Ralph  Norton,  of  New  York  City,  for  appellant. 
Addison  B.  Scoville,  of  New  York  City,  for  respondents. 

McLAUGHLIN,  J.  This  appeal  is  from  an  order  denying  an  ap- 
plication for  a  writ  of  mandamus  to  compel  the  respondents  to  credit 
against  the  special  franchise  taxes  of  the  appellant  for  the  years  1912, 
1913,  and  1914  certain  bridge  tolls  paid  by  it  to  the  city  of  New  York 
under  a  contract  for  the  operation  of  cars  over  the  Williamsburgh 
Bridge. 

On  the  21st  of  May,  1904,  the  city  of  New  York  entered  inta 
a  contract  with  the  New  York  City  Railway  Company,  by  which  the 
latter  acquired  the  right  to  operate  its  cars  over  the  Williamsburgh 
Bridge  for  a  term  of  years  upon  tracks  constructed  and  owned  by  the 
city,  paying  therefor  five  cents  per  round  trip  for  each  car  operated. 
The  appellant  has  succeeded  to  the  rights  of  such  railway  company. 
By  the  same  contract  a  similar  right  was  given  to  other  corporations. 
The  amounts  sought  to  be  credited  are  $10,292.25  paid  up  to  March 
31,  1912,  $22,205.45  paid  up  to  March  31,  1913,  and  $20,535.75  paid 
up  to  March  31,  1914.  The  right  to  have  these  amounts  credited  is 
claimed  under  and  by  virtue  of  section  48  of  the  Tax  Law.  This  sec- 
tion provides,  in  substance: 

^=:»For  other  cases  see  same  topic  ft  KEY-NUMBER  Id  all  Key -Numbered  Digests  ft  Indexes 
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"If,  wben  the  tax  assessed  on  any  special  franchise  is  due  and  payable  un- 
der the  provisions  of  law  applicable  to  the  city,  town  or  village  in  which  the 
tangible  property  is  located,  it  shall  appear  that  the  ♦  ♦  ♦  corporation  af- 
fected cii«8  paid  to  such  city  •  •  •  for  its  exclusive  use  within  the  next 
preceding  year,  under  any  agreement  therefor,  ♦  ♦  ♦  any  sum  based  up- 
on a  percentage  of  gross  earnings,  or  any  other  income,  or  any  license  fee,  or 
any  sum  of  money  on  account  of  such  special  franchise,  granted  to  or  possess- 
ed by  such  •  ♦  •  corporation,  which  payment  was  in  the  nature  of  a  tax, 
all  amounts  so  paid  for  the  exclusive  use  of  such  city  *  •  *  shall  be  de- 
ducted from  any  tax  based  on  the  assessment  made  by  the  state  board  of  tax 
comi^bssioners  for  dty    •    •    •    purposes,  but  not  otherwise.    •    •    ♦ " 

In  order  to  have  the  amounts  thus  claimed  credited  under  this  stat- 
ute, it  must  be  made  to  appear  that  the  right  of  the  appellant  to  oi>- 
erate  its  cars  over  the  Williamsburgh  Bridge  is  a  special  franchise; 
that  the  payments  made  to  the  city  on  account  of  such  operation  are 
in  the  nature  of  a  tax  and  that  there  has.  been  a  special  franchise  tax 
assessed  against  the  appellant  on  account  of  such  right. 

[1]  It  has  been  determined  by  this  court  that  the  right  acquired  by 
the  appellant  under  the  contract  referred  to  did  not  give  to  it  a  fran- 
chise to  operate  its  cars.  Schinzel  v.  Best,  45  Misc.  Rep.  455,  92  N. 
Y.  Supp.  754,  affirmed  on  opinion  below  109  App.  Div.  917,  96  N. 
Y.  Supp.  1145;  People  ex  rel.  Bridge  Operating  Co.  v.  Public  Service 
Commission,  153  App.  Div.  129,  138  N.  Y.  Supp.  434.  The  appellant, 
however,  contends  that  the  determination  thus  made  only  goes  to  the 
extent  of  holding  that  the  right  to  run  cars  over  the  bridge  is  not  a 
formal  franchise  as  the  same  is  defined  in  sections  73  and  74  of  the 
Greater  New  York  Charter  (Laws  1901,  c.  466),  but  that  it  does  con- 
stitute a  special  franchise  as  defined  and  made  taxable  by  the  Tax 
Law;  that  there  is  a  difference  between  the  two  terms,  the  latter  be- 
ing much  broader  than  the  former;  that  the  right  thus  given  is  a 
special  franchise  within  the  definition  of  subdivision  3  of  section  2 
of  the  Tax  Law  and  taxable  as  such.  In  support  of  this  contention 
our  attention  is  called  to  People  ex  rel.  Metropolitan  St.  Ry.  Co.  v. 
Tax  Commissioners,  174  N.  Y.  417,  67  N.  E.  69,  63  L.  R.  A.  884, 
105  Am,  St.  Rep.  674,  People  ex  rel.  Retsof  Mining  Co.  v.  Priest, 
75  App.  Div.  131,  77  N.  Y.  Supp.  382,  affirmed  175  N.  Y.  511,  67  N. 
E.  1088,  People  ex  rel.  East  River  T.  R.  R.  v.  Tax  Commissioners, 
160  App.  Div.  771,  146  N.  Y.  Supp.  112,  and  People  ex  rel.  United 
Natural  Gas  Co.  y.  Priest,  152  App.  Div.  249,  136  N.  Y.  Supp.  575. 

These  authorities  do  not,  I  think,  sustain  the  contention.  In  each 
of  them  the  rights  held  to  be  special  franchises  and  taxable  as  such 
were  exercised  only  in  connection  with  the  ownership  of  tangible 
property,  such  as  tracks  upon  or  pipes  laid  under  the  street.  In  the 
present  case  the  only  right  which  the  appellant  has  is  one  not  in  con- 
nection with  its  tangible  property,  but  given  solely  by  a  contract  to 
operate  cars  on  the  Williamsburgh  Bridge  on  tracks  owned  by  the 
city.  Such  right,  it  seems  to  me,  does  not  come  within  the  definition 
as  found  in  the  subdivision  of  the  section  of  the  Tax  Law  referred  to. 
The  opinion  in  People  ex  rel.  Interborough  Rapid  Transit  Co.,  126 
App.  Div,  610,  110  N.  Y.  Supp.  577,  affirmed  195  N.  Y.  618,  89  N.  E. 
1109,  as  I  read  it,  supports  this  view,  as  well  as  the  language  used  in 
section  48  of  the  Tax  Law. 
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[2,3]  It  IS  further  claimed  on  the  part  of  the  appellant  that  the 
moving  papers  show  clearly  and  conclusively  that  the  right  to  operate 
cars  over  the  bridge  was  assessed  as  a  special  franchise  during  the 
years  named.  If  this  be  so,  then  under  the  authority  of  People  ex 
rel.  Nassau  Electric  R.  R.  v.  Grout,  119  App.  Div.  130,  103  N.  Y. 
Supp.  975,  affirmed  189  N.  Y.  510,  81  N.  E.  1173,  the  respondents  are 
estopped  from  denying  that  the  right  is  in  fact  a  special  franchise,  and 
are  obligated  to  make  the  credits  demanded.  The  answer  to  this  claim 
is  that  such  fact  does  not  appear  from  the  papers  used  upon  the  mo- 
tion. The  proof  presented  bearing  upon  that  question  is  not  of  such 
a  character  as  entitled  the  appellant  to  the  relief  demanded.  The  facts 
set  forth  are  on  information  and  belief,  and  the  sources  of  the  informa- 
tion and  the  grounds  of  the  belief  are  not  given.  That  such  proof 
was  insufficient  to  authorize  the  granting  of  a  motion  for  a  mandamus 
was  held  in  People  ex  rel.  Bourke  v.  Grout,  107  App.  Div.  228,  94  N. 
Y.  Supp.  1101,  and  People  ex  rel.  Keating  v.  Prendergast,  151' App. 
Div.  541,  136  N.  Y.  Supp.  184. 

[4,  5]  But  it  is  urged  that  these  authorities  ought  not  to  be  held 
controlling,  since  the  allegations  referred  to  show  in  the  only  manner 
possible  that  the  right  has  been  so  assessed.  In  this  connection  atten- 
tion is  called  to  the  fact  that  the  moving  papers  contain  positive  al- 
legations that  such  right  was  so  assessed,  as  established  in  certain 
litigated  cases  involving  the  assessments  for  1910  and  1911;  that  in 
1912,  1913,  and  1914  the  city  voluntarily  credited  tolls  paid  by  other 
corporations  for  operating  cars  over  the  bridge  under  the  same  con- 
tract against  their  special  franchise  taxes.  But,  obviously,  what  may 
have  been  determined  as  to  the  assessments  in  1910  and  1911  is  no 
proof  whatever  as  to  what  was  included  by  the  state  board  of  tax 
commissioners  in  its  assessments  for  1912,  1913,  and  1914.  Nor  does 
the  fact  that  the  city  has  credited  what  it  has  received  from  other  cor- 
porations for  the  right  to  operate  cars  over  the  bridge  against  their 
special  franchise  taxes  estop  the  city  from  denying  the  right  of  the 
appellant  to  have  what  it  paid  credited  towards  its  special  franchise 
taxes.  Under  the  contract  the  appellant  agreed  to  pay  to  the  city 
a  certain  sum  for  the  right  to  run  cars  over  the  bridge.  It  ought  not 
to  be  reUeved  of  that  obligation,  unless  it  has  paid  an  equivalent  sum 
by  way  of  taxes  for  such  right,  and  that  fact  does  not  appear  f rcMii  the 
moving  papers,  for  which  reason  the  writ  was  properly  denied. 

The  order  appealed  from,  therefore,  is  affirmed,  with  $10  costs  and 
disbursements.     All  concur. 
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SHERRY  V.  FEDERAL  TERRA  COTTA  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1916.) 

1.  Appeal  and  Ebbob  ^=5>927(3) — Complaint— Dismissal — iNncBENCEs. 

Where  plaintiff's  complaint  was  dismissed  at  the  close  of  plaintiff's  case^ 
he  was  entitled  on  appeal  to  the  benefit  of  every  fact  that  the  jury  might 
have  found  from  the  evidence  given,  and  to  every  legitimate  inference 
thereby  warranted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {§  3748, 
4024;    Dec.  Dig.  <©=>927(3).] 

2.  CoNTBACTs  «=»323(3) — Building  Matebials — Breach — Evidence. 

In  an  action  to  recover  for  breach  of  contract  in  failing  to  furnish 
terra  cotta  trim  for  plaintiff's  building,  evidence  held  sufficient  to  take 
to  the  jury  the  question  whether  defendant  refused  to  proceed  with  the 
work  unless  paid  more  money  than  agreed,  and  falsely  stated  that  the 
original  contract  had  been  canceled  by  the  plaintiff's  architect,  constitut- 
ing an  anticipatory  breach  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  f  1544;  Dec.  Dig. 
«=»323(3).] 

3.  CoNTBACTs  ^=»316(1) — ^Bbeach — Acquiescence. 

Assuming  that  defendant  breached  its  contract  to  supply  terra  cotta 
trim  for  plaintiff's  building,  the  fact  that  plaintiff  did  not  act  upon  such 
breach  and  order  the  terra  cotta  elsewhere,  but  negotiated  with  defendant 
for  a  new  contract,  was  not  an  acquiescence  in  such  breach,  where  such 
action  on  plaintiff's  part  was  induced  by  defendant's  false  statement  that 
the  original  contract  had  been  canceled  by  plaintiff's  architect,  which 
statement  plaintiff  believed  and  relied  upon. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  {§  1480-1482 ;  Dea 
Dig.  €=»316(1).] 

Page,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Louis  Sherry  against  the  Federal  Terra  Cotta  Com- 
pany. From  a  judgment  dismissing  his  complaint  and  awarding  dam- 
ages to  defendant  on  a  counterclaim,  and  from  an  order  denying  his 
motion  for  a  new  trial,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
PAGE,  and  DAVIS,  JJ. 

Thomas  M.  Rowlette,  of  New  York  City,  for  appellant 
William  O.  Gantz,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  plaintiff  sues  for  damages  for  defendant's  refusal 
to  fulfill  a  contract  to  furnish  terra  cotta  trim  for  a  building  erected 
by  plaintiff.  Defendant  counterclaims  for  damages  arising  out  of 
plaintiff's  refusal  to  fulfill  the  same  contract.  That  the  contract  was 
made,  and  that  it  was  never  fulfilled  by  either  party,  is  conceded,  and 
the  ultimate  question  involved  is  as  to  which  party  is  chargeable  with 
the  breach. 

At  the  trial  the  court  dismissed  the  complaint,  and  submitted  the 
question  as  to  the  amount  of  defendant's  damages  to  the  jury,  thus 
deciding,  as  matter  of  law,  that  it  was  plaintiff  who  breached  the  con- 
tract.   The  only  question  we  have  to  pass  upon  is  as  to  the  accuracy 

^s>For  other  eves  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
168N.y.S.— 16 
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of  this  ruling,  for  plaintiff  conceded  upon  the  argument  that,  if  he 
is  liable  for  any  damages,  the  amount  awarded  by  the  jury  is  not  ex- 
cessive. 

[1]  The  complaint  was  dismissed  at  the  close  of  the  plaintiff's  case, 
and  he  is  entitled  upon  this  appeal  to  the  benefit  of  every  fact  that 
the  jury  might  have  found  from  the  evidence  given,  and  to  every 
legitimate  inference  warranted  by  such  evidence.  Walsh  v.  Met.  Life 
Ins.  Co.,  105  App.  Div.  186,  93  N.  Y.  Supp.  445.  In  stating  the 
facts,  therefore,  we  are  to  be  understood  as  following  this  rule. 

In  the  year  1910  the  plaintiff  contemplated  the  erection  of  a  coun- 
try house,  and  to  that  end  employed  an  architect  named  J.  Stewart 
Barney,  whom  he  authorized  to  contract,  in  his  behalf,  for  the  terra 
cotta  trim  or  ornamentation  to  be  used  in  the  construction  of  said 
building.  Mr.  Barney  thereupon  made  a  contract  with  defendant  for 
the  furnishing  of  said  terra  cotta.  This  contract  consisted  of  a  writ- 
ten proposal  by  defendant,  and  an  acceptance  thereof  by  Mr.  Barney, 
in  behalf  of  plaintiff.  By  this  contract  defendant  agreed  to  furnish 
the  terra  cotta  for  the  price  of  $3,500  delivered  f.  o.  b.  at  Manhasset, 
Long  Island,  payments  to  be  made  "by  the  10th  of  the  month  fol- 
lowing the  receipt  of  the  material  at  destination."  This  agreement 
was  made  on  April  14,  1910.  On  April  27,  1911,  the  architect,  al- 
though, so  far  as  appears,  no  work  had  been  done  under  the  con- 
tract, and  certainly  no  material  had  been  delivered,  gave  a  certificate 
that  the  contractors  were  "entitled  to  the  first  payment,  amounting 
to  $1,500,  as  per  contract  with  Mr.  Louis  Sherry,  April  14,  1910," 
and  on  the  faith  of  this  certificate  plaintiff  on  May  2,  1911,  paid  de- 
fendant the  said  sum  of  $1,500.  It  is  that  sum  which  he  now  seeks 
to  recover.  XJnless  there  was  some  contract,  other  than  that  put  in 
evidence,  it  seems  to  be  apparent  that  the  architect's  certificate  was 
false,  in  stating  that  the  contractor  was  entitled  to  any  "first  payment," 
for,  as  already  stated,  the  only  provision  in  the  contract  as  to  pay- 
ment is  that  it  should  be  made  upon  delivery  of  the  material  at  Man- 
hasset. The  plaintiff  had  not  seen  the  contract,  and  did  not  know  its 
terms,  before  he  made  the  aforesaid  payment,  relying  wholly  upon  the 
certificate  of  his  architect. 

For  some  reason  plaintiff  did  not  prpceed  at  once  with  the  con- 
struction of  the  building,  but  did  so  proceed  in  the  spring  of  1912, 
when  he  employed  another  architect  and  made  a  contract  with  a 
builder.  Late  in  May,  1912,  plaintiff,  with  one  of  his  builders,  went 
to  defendant's  works  to  see  what  had  been  done  about  the  terra  cotta. 
He  found  that  practically  nothing  had  been  done,  except  to  receive 
or  make  the  working  drawings  and  to  make  two  or  three  plaster  casts. 
Defendant's  representative^  when  asked  why  defendant  had  proceeded 
no  further  with  the  work,  replied  that  he  did  not  believe  plaintiff 
realized  what  he  was  getting;  that  the  drawings  which  plaintiff  had 
seen  were  on  a  quarter-inch  scale,  which  did  not  show  the  same  as 
the  working  drawings,  which  showed  a  number  of  nude  figures. 
Upon  looking  at  the  working  drawings,  plaintiff  said  he  did  not  want 
those  figures,  and  an  agreement  was  made  to  substitute  conventional 
urns  and  plain  terra  cotta.     It  was  not  stated  and  does  not  appear 
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that  the  substitution  then  agreed  upon  would  add  to  the  cost  of  the 
work.  On  the  contrary,  the  fair  inference  from  the  testimony  is  that 
the  cost  would  have  been  less  to  defendant.  At  the  time  of  this 
visit  defendant's  representative  stated  that  shipments  could  be  made 
in  about  four  weeks. 

A  few  days  afterwards,  when  defendant  and  plaintiff's  builders  had 
agreed  on  the  patterns  to  be  substituted,  defendant's  representative 
called  on  plaintiff  and  informed  him  that  defendant  could  not  proceed 
with  the  contract  at  the  agreed  price,  but  must  have  more  money. 
Plaintiff  inquired  why  this  should  be  so,  since  the  changes  agreed 
upon  had  simplified  the  work,  whereupon  defendant's  representative 
stated  that  this  contract  was  only  the  first  or  second  which  defend- 
ant had  made  after  its  organization,  and  that  it  had  taken  it  too  low, 
and  furthermore  that  the  former  architect,  Mr.  Barney,  had  written 
defendant  a  letter  canceling  the  contract.  Plaintiff  expressed  surprise 
at  the  cancellation,  of  which  he  had  not  been  informed  and  had  no 
knowledge;  but,  accepting  as  true  the  statement  that  the  contract 
had  been  canceled,  he  proceeded  to  negotiate  for  a  new  contract, 
finally  agreeing  to  pay  defendant  $4,500  for  the  work,  but  upon  the 
condition  that  Barney's  letter  canceling  the  contract  should  be  de- 
livered to  him,  hoping  that  he  might,  by  its  means,  compel  Barney 
to  make  good  the  extra  price  he  was  compelled  to  pay.  Upon  these 
conditions  plaintiff  agreed  to  execute  a  new  contract,  to  be  prepared 
by  defendant,  at  the  enhanced  price.  Such  a  contract  was  prepared 
and  sent  to  plaintiff  for  execution.  The  alleged  letter  of  Mr.  Barney 
canceling  the  former  contract  was  not  sent,  however. 

On  June  18,  1912;  plaintiff  expressed  his  general  approval  of  the 
terms  of  the  contract,  but  requested  the  insertion  of  a  clause  pro- 
viding for  the  approval  of  his  then  architect,  and  calls  attention  to 
the  promise  that  he  should  be  furnished  with  Mr.  Barney's  letter  of 
cancellation.  On  the  following  day  Qune  19th)  defendant  wrote  ex- 
pressing its  willingness  to  insert  a  provision  for  the  approval  of  the 
architect,  but  stating  that  it  had  never  received  any  instructions  from 
Mr.  Barney  to  cancel  the  contract,  but  had  been  instructed  by  him 
on  June  28th  (of  what  year  is  not  stated)  to  stop  all  progress  of  the 
manufacture  of  the  terra  cotta  pending  receipt  of  final  information 
as  to  procedure.  The  contract  thus  submitted  to  plaintiff  for  execu- 
tion provided  that  the  first  shipment  should  be  made  on  October  1, 
1912,  more  than  three  months  after  its  date,  and  that  the  balance 
should  be  delivered  as  fast  as  possible  consistent  with  good  work- 
martship.  On  June  21,  1912,  plaintiff  replied,  reiterating  the  fact  that 
he  had  been  led  to  agree  to  a  new  contract  by  the  statement  that 
Mr.  Barney  had  canceled  the  earlier  one,  and  also  noting  the  fact 
that  he  had  been  promised  that  deliveries  would  be  commenced  in 
four  weeks,  whereas  the  proposed  contract  allowed  the  defendant 
nearly  four  months  within  which  to  begin  deliveries.  His  letter  con- 
cluded as  follows : 

"Under  these  circumstances  I  insist  upon  your  carrying  out  the  contract 
made  with  Mr.  Barney  for  me,  and  deUvering  within  four  weeks  the  terra 
cotta  which  you  said  would  be  ready  in  that  time  for  the  first  story,  eliminate 
ing  the  grotesque  figures  which  we  agreed  should  be  eliminated.'* 
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Having  received  no  answer  to  this  letter,  plaintiff,  on  June  27th, 
wrote  to  defendant  that  he  should  place  his  order  elsewhere,  and 
should  expect  a  refund  of  the  money  paid  under  the  original  contract 
Defendant's  reply  to  this  letter,  dated  June  29th,  was  to  demand  an 
additional  sum  for  the  cancellation  of  the  contract.  It  did  not  state 
a  willingness  to  complete  the  contract  made  with  it  by  Mr.  Barney. 

[2,3]  In  this  state  of  the  evidence  as  it  stood  at  the  close  of  the 
plaintiffs  case,  we  are  of  opinion  that  a  question  of  fact  was  presented 
which  should  have  been  submitted  to  the  jury.  As  has  been  said,  the 
basic  question  in  the  case  was  whether  the  breach  of  the  contract  of 
April,  1910,  was  attributable  to  plaintiff  or  defendant,  and  upon  the 
evidence  adduced  by  the  plaintiff  the  jury  certainly  might  have  found 
that  when  defendant  refused  to  go  on  with  the  work  unless  it  was 
paid  more  money  than  had  been  -agreed  upon,  and  falsely  stated,  as 
a  reason  why  it  could  not  be  required  to  go  on  under  the  old  contract, 
that  that  contract  had  been  canceled,  it  repudiated  the  contract  and 
committed  an  anticipatory  breach,  which  relieved  plaintiff  from  any 
obligation  under  it.  That  plaintiff  did  not  at  once  act  upon  this  breach 
and  order  his  terra  cotta  elsewhere,  but  negotiated  with  defendant 
concerning  a  new  contract,  is  not  to  be  deemed  an  acquiescence  in 
defendant's  breach,  because  all  that  plaintiff  did  in  that  regard  was 
induced  by  the  false  statement  that  the  original  contract  had  been  can- 
-celed,  a  statement  which  he  believed  and  upon  which  he  relied.  That 
defendant  intended  to  repudiate  its  obligations  under  the  contract  of 
April,  1910,  is  further  indicated  by  the  fact  that  when  plaintiff,  hav- 
ing learned  the  truth,  insisted  upon  the  completion  of  the  original  con- 
tract, defendant  never  expressed  its  willingness  to  abide  by  it  If, 
as  the  jury  might  well  have  found  upon  the  evidence,  it  was  defendant 
which  repudiated  and  broke  the  only  contract  between  the  parties,  the 
plaintiff  was  entitled  to  have  the  question  of  his  damages  passed  upon. 

For  these  reasons,  the  judgment  and  order  appealed  from  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
•event     Order  filed. 

CLARKE,  P.  J.,  and  LAUGHUN  and  DAVIS,  JJ.,  concur. 

PAGE,  J.  (dissenting).  In  my  opinion  it  is  immaterial  whether 
there  had  been  breaches  of  the  original  contract  prior  to  June  21,  1912, 
for  the  reason  that  on  that  date,  with  full  knowledge,  the  plaintiff 
wrote  demanding  performance  on  the  part  of  the  defendant,  thereby 
waiving  any  prior  breaches  on  the  part  of  the  defendant.  There 
is  no  request  for  a  reply  in  this  letter ;  the  only  condition  imposed  was 
that  the  defendant  should  deliver  within  four  weeks  the  terra  cotta 
for  the  first  story  of  the  building.  There  is  no  evidence  that  defend- 
ant refused  to  proceed  with  the  work  after  receiving  plaintiff's  de- 
mand of  June  21st,  and  therefore  nothing  to  justify  the  plaintiff's 
repudiation  of  the  contract  on  June  27th.  A  mere  delay  of  six  days  in 
answering  a  letter,  where  no  reply  was  requested,  was  clearly  not  a 
breach  of  the  contract  by  the  defendant,  nor  equivalent  to  a  refusal 
to  perform. 

The  judgment  should  be  affirmed,  with  costs. 
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PEOPLE  V.  JOHN  W.  WILLIAMS,  Ina 
(Supreme  Court,  AK)ellate  Division,  First  Department.    April  7,  1W6.) 

1.  Criminal  Law  <5=»1158(1) — Findings — Sufticienct. 

The  Justices  of  the  Court  of  Special  Sessions  being  constituted  triers 
of  the  facts,  their  determination  should  not  be  lightly  overturned  by  the 
Appellate  Division. 

[Ed.  Note.— -For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §t  3070,  3071, 
3074;   Dea  Dig.  «5=>1158(1).] 

2.  Food  ^s>21 — ^Diseased  Meat. 

In  a  prosecution  for  violating  Sanitary  Code,  t  42,  of  the  department  of 
health  of  the  dty  of  New  York,  declaring  that  no  meat,  not  being  then 
healthy,  or  the  meat  of  any  animal  that  died  by  disease  or  accident,  shall 
be  kept,  offered  for  sale,  or  sold  as  food,  evidence  held  insufficient  to 
show  that  defendant,  who  was  in  possession  of  the  carcass  of  a  diseased 
hog  delivered  the  night  previous,  was  keeping  it  with  intent  to  sell. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent.  Dig.  {  22 ;  Dec.  Dig.  ^=:>21.] 

Clarke,  P.  J.,  and  Davis,  J.,  dissenting. 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 

John  W.  Williams,  Incorporated,  was  convicted  of  violating  the 
Sanitary  Code,  §  42,  of  the  Department  of  Health  of  the  City  of 
New  York,  and  appeals.  Order  or  judgment  reversed,  and  defendant 
discharged. 

Ar^ed  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
PAGE,  and  DAVIS,  JJ. 

Sol  Tekulsky,  of  New  York  City,  for  appellant. 

E.  Crosby  Kindleberger,  of  New  York  City,  for  respondent. 

SCOTT,  J.  [1,2]  The  section  of  the  Sanitary  Code  which  de- 
fendant has  been  convicted  of  violating  provides  as  follows : 

"Sea  42.  No  meat,  vegetables  or  milk,  not  being  then  healthy,  fresh,  sound, 
wholesome  or  safe  for  human  food  or  the  meat  of  any  animal  that  died  by 
disease  or  accident,  shall  be  brought  into  the  city  of  New  York  or  held,  kept, 
offered  for  sale  or  sold  as  such  food  anywhere  in  said  city;  nor  shall  any 
such  food,  substance  or  articles  be  kept  or  stored  therein.    *    «    « ** 

The  prosecution  proved,  and  the  fact  was  not  disputed,  that  on 
September  2,  1914,  the  defendant  had  in  its  possession  the  carcass  of 
a  badly  diseased  hog.  This  constituted  prima  facie  proof  of  defend- 
ant's guilt,  and  the  sole  question  presented  for  the  consideration  of 
the  court  was  whether  the  presumption  of  guilt  deducible  from  such 
proof  had  been  met  and  overthrown  by  the  testimony  offered  in  be- 
half of  defendant.  It  was  proved  beyond  contradiction  that  the  hog 
had  bpen  delivered  at  defendant's  premises  about  midnight  of  Sep- 
timber  1st  (when  the  only  person  in  charge  of  the  premises  was  a 
watchman),  and  that  defendant  had  not  offered  the  hog  for  sale  or 
made  any  effort  to  conceal  it.  In  fact,  it  was  testified  to  that  very 
early  in  the  morning  of  September  2d,  one  of  defendant's  employes, 
deeming  the  appearance  of  the  hog  to  be  suspicious,  had  made  some 

•^=:>For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  DiKests  &  Indexes 
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effort  to  find  one  of  the  inspectors  of  the  department  of  health  to  make 
an  examination.  There  was  also  evidence,  undisputed  and  not  in- 
herently incredible,  that  a  federal  inspector  through  whose  hands  the 
hog  had  passed  before  delivery  to  defendant  had  sent  an  or^er  or 
message,  which  was  delivered,  directing  defendant  to  hold  the  hog 
until  it  could  be  properly  examined. 

We  recognize  that  the  justices  of  the  Court  of  Special  Sessions  are 
constituted  the  triers  of  the  facts  in  a  case  like  the  present,  and  that 
their  determination  on  the  facts  should  not  lightly  be  overturned. 
Consequently,  if  the  case  presented  upon  the  evidence  a  fairly  dis- 
putable question  as  to  the  guilty  intent  of  the  defendant,  a  necessary 
ingredient  of  the  crime  charged,  we  should  not  be  disposed  to  disturb 
defendant's  conviction.  We  can  find  no  such  question.  Only  by  re- 
jecting all  of  the  evidence  tendered  by  defendant,  and  convicting  cer- 
tain apparently  reputable  witnesses  of  willful  and  causeless  perjury^ 
and  substituting  suspicion  for  proof,  can  the  conviction  be  upheld. 
The  accusation  against  defendant  involves  charging  it  with  the  will- 
ful commission  of  a  crime,  and  requires  something  more  than  a  mere 
suspicion  to  warrant  a  conviction. 

The  order  or  judgment  appealed  from  must  be  reversed,  and  the 
defendant  discharged.    Settle  order  on  notice. 

LAUGHLIN  and  PAGE,  JJ.,  concur. 

DAVIS,  J.  (dissenting).  The  defendant  was  convicted  in  the  Spe- 
cial Sessions  of  a  violation  of  section  42  of  the  Sanitary  Code  in  keep- 
ing and  offering  for  sale  diseased  meat.  On  September  2,  1914,  the 
food  inspector  of  the  department  of  health  visited  the  premises  of 
the  defendant  at  11 :30  a.  m.  and  found  one  tuberculous  hog  hanging 
on  a  hook  in  the  cooler  among  other  edible  meats.  When  the  in- 
spector went  into  defendant's  cooler,  he  was  followed  by  Widmayer, 
one  of  defendant's  employes.  The  inspector,  having  found  the  hog, 
apparently  without  any  aid  from  the  salesman,  spoke  of  its  peculiar 
condition,  whereupon  the  salesman  said,  "Its  all  right,  Inspector." 
Then,  again,  the  bookkeeper,  Belvin,  on  cross-examination,  was  asked 
if  he  was  present  when  the  inspector  was  there.  He  said,  "Yes." 
And  when  asked  why  some  one  did  not  tell  the  inspector  about  the 
diseased  carcass,  he  replied,  "It  was  not  for  us  to  tell  him."  Yet 
these  two  men  knew  perfectly  well  from  information  they  had  received 
that  the  hog  was  diseased.  Upon  this  evidence,  with  the  other  evi- 
dence in  the  case,  the  Special  Sessions  Court  was  justified  in  finding 
as  a  matter  of  fact  that  there  was  an  attempt  to  conceal  the  bad  con- 
dition of  the  carcass  from  the  inspector,  with  a  view  of  selling  it,  and 
that  the  defendant's  claim  that  the  hog  was  being  held  for  insgection 
and  not  offered  for  sale  was  altogether  unsubstantial  and  false  in  fact. 
We  have  here  simply  a  case  where  the  defendant,  knowing  of  the 
diseased  condition  of  a  carcass,  mingles  it  with  other  carcasses  in- 
his  cooler,  and  conceals  the  facts  from  the  inspector,  and  when 
caught  tries  to  avoid  the  damaging  effect  of  these  circumstances  by 
a  denial  of  an  intention  to  sell  the  diseased  meat. 
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The  Special  Sessions  justices  have  passed  upon  the  credibility  of 
the  witnesses,  in  view  of  their  demeanor  and  interest  in  the  cause,  and 
I  see  no  reason  for  disturbing  their  judgment. 

Therefore  I  feel  constrained  to  dissent,  and  advise  an  affirmance  of 
the  judgment. 

CLARKE,  P.  J.,  concurs. 


ILLOWSKY  V.  BISHOP  BAliCOCK  BECKER  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  11,  1916.) 

CouBTS  «=»190(4)— MuNiciPAii  CouBT— Failure  to  File  Return— Motion  to 
Disuiss. 

Although  rule  16  of  the  rules  of  the  Municipal  Court  provides  that,  in 
case  of  the  death  or  disability  or  prolonged  absence  from  the  city  of  a  jus- 
tice, the  case  on  appeal  may  be  settled  by  the  justice  presiding  in  Part  1 
in  the  district  in  which  the  judgment  is  entered  with  the  same  force  and 
effect  as  if  he  had  tried  the  case  where  the  trial  justice  was  taken  ill  be- 
fore the  appellant  could  give  notice  of  settlement,  and  the  appellant  claims 
that  a  proposed  amendment  is  so  material  and  so  pecuUariy  within  the 
province  of  the  trial  justice  to  decide,  that  no  other  justice  can  determine 
whether  the  amendment  should  be  allowed,  a  motion  to  dismiss  for  fail- 
ure of  the  appellant  to  file  the  return  will  be  denied,  unless  the  respondent 
will  stipulate  that  the  proposed  amendment  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  <g=»190(4).l 

Action  by  David  lUowsky  against  the  Bishop  Babcock  Becker 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals,  and 
plaintiff  moves  to  dismiss  the  appeal.    Motion  denied. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Myle  J.  HoUey,  of  New  York  City,  for  appellant. 
Milton  J.  Levy,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  respondent  moves  to  dismiss  the  appeal  here- 
in for  failure  on  the  part  of  the  appellant  to  file  the  return.  The 
notice  of  appeal  was  served  on  February  16,  1916,  and  the  minutes 
of  the  stenographer  were  filed  soon  after.  Before  the  appellant  could 
promptly  give  notice  of  settlement  the  trial  justice  was  taken  ill,  and 
ever  since  has  been  in  such  a  condition  as  to  be  unable  to  settle  the 
case.    Rule  16  of  the  rules  of  the  Municipal  Court  provide  that : 

"In  case  of  the  death  or  disability  or  prolonged  absence  from  tiie  dty  of  a 
justice  the  case  on.  appeal  may  be  settled  by  the  Justice  presiding  in  Part  1 
in  the  district  in  which  the  judgment  was  entered  with  the  same  force  and  ef- 
fect as  if  he  had  tried  the  case." 

The  appellant  admits  his  knowledge  of  this  rule,  but  claims  that 
one  of  the  proposed  amendments  is  -so  material,  and  that  the  allowance 
or  disallowance  is  so  peculiarly  within  the  province  of  the  trial  justice 
to  decide,  that  no  other  justice  can  determine  whether  or  not  the 
amendment  should  be  allowed. 
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Under  such  circumstances,  the  motion  must  be  denied,  unless  the 
respondent  will  stipulate  that  the  proposed  amendment  be  allowed.  If 
such  stipulation  is  filed,  the  return  must  be  made  at  least  10  days 
before  the  first  day  of  the  next  term.  If  such  stipulation  is  not  filed, 
the  motion  may  be  renewed,  if  there  is  any  unreasonable  delay  in 
filing  the  return. 


MARTIN  V.  NEW  TRINIDAD  LAKE  ASPHALT  CO.,  Limited. 

(Supreme  Court,  Appellate  DlTlsion,  First  Department.    April  7,  1916.) 

Depositions  ^=»41 — Oral  Examination — ^Whkn  Pboper. 

While  an  open  commission  to  examine  witnesses  upon  oral  interroga- 
tories is  unusual,  and  apt  to  be  expensive,  Interminable,  and  harassing,  it 
should  not  be  denied,  where  the  difficulties  of  the  plaintlfiTs  case  require 
it  in  order  to  obtain  proofs. 

[Ed.  Note.— For  other  cases,  see  Depositions,  Cent  Dig.  §  62;  Dec 
Dig.  <g=»41.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  D.  Martin  against  the  New  Trinidad  Lake  As- 
phalt Company.  From  an  order  denying  a  motion  for  an  open  com- 
mission to  examine  witnesses  upon  oral  interrogatories,  plaintiff  ap- 
peals.   Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Henry  B.  Johnson,  of  New  York  City,  for  appellant 
Philip  M.  Brett,  of  New  York  City,  for  respondent. 

DAVIS,  J.  This  action  is  brought  to  recover  royalties  for  the  sec- 
ond six  months  of  1903  under  a  license  agreement  A  commission 
upon  written  interrogatories  to  examine  Sewell  &  Warren  has  been 
issued  and  returned,  238  interrogatories  have  been  put  to  each  wit- 
ness, but  the  plaintiff  claims  that  the  answers  are  evasive. 

The  court  has  made  an  order  for  the  issuance  of  another  commission 
to  examine  upon  written  interrogatories  Sewell  &  Warren,  and  still 
another  to  examine  Balfour,  Lang  &  Fowler;  the  court  having  de- 
nied plaintiff's  application  for  an  open  commission  and  for  a  commis- 
sion to  examine  the  persons  designated  upon  oral  questions.  The 
plaintiff  appeals  from  that  part  of  the  order  denying  the  motion  for 
the  open  commission  and  for  the  commission  to  examine  on  oral  ques- 
tions the  designated  persons. 

An  open  commission  is  unusual,  and  apt  to  be  very  expensive,  in- 
terminable, and  harassing.  However,  we  think  the  manifest  difficul- 
ties confronting  the  plaintiff  in  obtaining  his  proofs  show  this  case  to 
be  peculiarly  one  for  a  commission  to  examine  the  persons  designated 
on  oral  questions. 

The  order,  so  far  as  appealed  from,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  to  the  extent  of  directing  the 
issuance  of  a  commission  to  examine  on  oral  questions  the  proposed 
witnesses,  Sewell,  Warren,  Balfour,  Lang,  and  Fowler.    All  concur. 

^s»For  other  cases  lee  tame  topic  ft  KB Y-N UMBER  in  all  Key-Nttxnbered  Digests  ft  Indexct 
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In  re  HINDS,  NOBLE  &  ELDREDGB. 
(Supreme  Court,  Ai^iellate  Division,  BUrst  Department.    April  7,  1016.) 

1.  Corporations  ^=»47 — Objeotiow  by  Stockholders — Effect — Directors* 

Atjthoritt — ^Rbview. 

An  application  by  a  corporation  to  change  its  name  under  the  provisions 
therefor  of  General  Corporation  Law  (Consol.  Laws,  c,  23)  U  62,  63,  will 
not  be  denied  because  resisted  by  certain  stockholders,  where  the  proposed 
change  was  duly  authorized  by  the  board  of  directors,  since  the  courts 
will  not  interfere  with  the  determination  of  those  Intrusted  with  the 
direction  of  corporate  affairs,  though  such  determination  does  not  meet 
the  unanimous  approval  of  the  stockholders. 

[Ed.  Note. — £\>r  other  cases,  see  Corporations,  Cent  Dig.  {§  134,  135; 
Dec.  Dig.  «=»47.] 

2.  Corporations  <Ss>322 — ^Internal  Management — Review. 

The  courts  will  not  interfere  with  the  policy  of  the  majority  in  inter- 
est of  a  corporation  in  matters  related  solely  to  its  Internal  manage- 
ment, in  the  absence  of  fraud,  illegality,  or  the  carrying  out  of  purposes 
clearly  detrimental  to  the  interest  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  1365;  Dec. 
Dig.  <g=5>322.] 

3.  Corporations  ^=»47 — Changing  Name — Consolidation  Agreement — ^Ef- 

fect. 

Where  certain  firms  and  individuals  consolidated  to  form  a  new  cor- 
poration, the  agreement  of  consolidation  did  not  operate  to  deprive  the 
corporation  about  to  be  organized  of  its  legal  right  to  thereafter  change 
the  name  under  which  it  was  to  begin  business. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  134,  135; 
Dec  Dig.  «=»47.] 

4.  Corporations    ^=s>47 — Changing    Name — Controlling    Interest — Suits 

Pending. 

In  an  application  by  a  corporation  for  a  change  of  its  corporate  name, 
the  fact  that  the  corporation  had  been  formed  by  the  consolidation  of 
separate  partnerships  and  individuals  under  an  agreement  for  the  distri- 
bution of  stock  whereby  certain  stockholders  in  the  new  corporation 
would  have  a  controlling  interest,  to  enforce  which  suits  were  pending, 
afforded  no  reason  for  denying  the  application  at  the  Instance  of  the 
stockholders  who  expected  to  obtain  such  control ;  it  bedng  open  to  them, 
should  they  ultimately  obtain  such  control,  to  cause  the  corporate  name 
to  be  again  changed. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  tS  134,  135; 
Dec.  Dig.  «=»47.] 

Appeal  from  Special  Term,  New  York  County. 

Application  of  Hinds,  Noble  &  Eldredge,  a  corporation,  to  change 
Its  corporate  name.  From  an  order  denying  the  application,  applicant 
appeals.    Order  reversed,  and  application  granted. 

Argued  before  CLARKE,  P,  J.,  and  McLAUGHUN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Edward  F.  Clark,  of  New  York  City  (Roger  Hinds,  ofc  New  York 
City,  of  counsel),  for  appellant. 
Frederick  T.  Kelsey,  of  New  York  City,  for  respondents. 

DOWLING,  J.  [1]  The  petitioning  corporation  seeks  an  order  of 
the  court  authorizing  the  change  of  its  corporate  name,  pursuant  to 
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sections  62  and  63  of  the  General  Corporation  Law.  The  objections 
thereto  are  made  by  two  stockholders,  owning  together  $117,500  out 
of  a  total  stock  issue  of  $300,000.  The  proposed  change  was  duly 
authorized  by  the  board  of  directors  of  the  petitioner  for  reasons 
which  to  them  seemed  sufficient,  and  which  certainly  were  not  without 
force  and  reason.  The  change  of-  name  of  a  corporation  is  one  of 
those  details  of  corporate  and  business  management  with  which,  in 
the  absence  of  fraud  or  illegality,  the  courts  will  not  interfere,  but  will 
respect  the  determination  of  those  intrusted  with  the  direction  of  the 
affairs  of  the  corporation,  even  if  it  does  not  meet  with  the  unanimous 
approval  of  the  stockholders.  Thomas  &  Barton  Company  v.  Thomas, 
165  Fed.  29,  91  C.  C.  A.  67;  10  Cyc.  210,  211. 

[2]  The  reluctance  of  the  courts  to  interfere  with  the  policy  of  the 
majority  in  interest  of  a  corporation  in  relation  to  those  matters  which 
have  to  do  solely  with  its  internal  management  leads  them  to  decline 
to  set  aside  action  taken,  or  sought  to  be  accomplished,  thereunder, 
in  the  absence  of  fraud,  illegality,  or  the  carrying  out  of  a  purpose 
clearly  detrimental  to  the  interest  of  the  corporation  itself.  None  of 
these  elements  is  present  here. 

[3,  4]  Nor  did  the  agreement  of  consolidation  between  the  partner- 
ship of  Hinds  &  Noble,  the  corporation  of  Eldfedge  &  Bro.,  and 
Messrs.  Eldredge  &  Gideon,  operate  to  deprive  the  corporation  about 
to  be  organized  of  its  legal  right  to  thereafter  change  the  name  under 
which  it  was  to  begin  business.  The  pendency  of  the  various  actions 
by  which  it  is  sought  to  compel  the  performance  of  an  alleged  option 
for  the  sale  of  stock  in  the  corporation,  by  which  control  is  hoped  to 
be  passed  to  Gideon  and  Noble,  is  no  reason  for  denying  this  appli- 
cation. Should  they  be  successful  in  ultimately  obtaining  control  of 
the  corporation,  they  can,  if  they  desire,  cause  its  name  to  be  again 
changed. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  application  for  the  authorization  of  a  change  of  cor- 
porate name  is  granted.    Order  filed.    All  concur. 


SEABOARD  NAT.  BANK  v.  REID  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1916.) 

1.  Injunction  ^=>26(4)— When  Propeb— Restraint  op  Other  Actions. 

A  court  of  equity  may  restrain  parties,  by  Injunction,  from  proceeding 
in  other  actions  during  the  pendency  of  the  suit  In  which  the  injunction 
is  granted. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent.  Dig.  {  31 ;  Dec.  Dig. 
<&=>26(4).] 

2.  Injunction  ^=»26(4) — Relief  from  Multiplicity  of  Suits. 

Where  the  plalntiflf  bank  owes  money,  the  ownership  of  which  is  at  is- 
sue In  a  pending  action,  and  suits  are  threatened  against  the  bank  to  de- 
termine the  parties  to  whom  it  should  be  paid,  the  bank  may,  by  inter- 

^=^For  other  cases  see  same  topic  &  KfiT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes. 
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pleader,  imy  such  moneys  into  court  and  avoid  litigation,  and  also  havre 
the  other  parties  restrained  from  prosecuting  actions  against  it 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  §  31;  Dec*Dlg. 
<©=>26(4).] 

3,  Injunction  ^=>118(1)— "Stat  op  Proceedings." 

The  fact  that  plaintilT  in  interpleader  action  referred  to  an  application 
as  one  for  an  order  staying  other  proceedings,  instead  of  an  injunction, 
would  not  defeat  his  right  to  injunctive  relief;  the  terms  "stay"  and  "in- 
junction" being  often  loosely  iised  and  treated  as  synonymous. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  §§  223-232,  231 ; 
Dec.  Dig.  «g=s>118(l). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Injunction ;    Stay.] 

4.  Injunction  «=»148(1) — Stay  op  Pbocebdings— Undertakinob. 

Where  proceedings  are  stayed  by  injuncaon  granted  In  an  Interpleader 
suit,  plaintiff  in  the  action  restrained  is  not  entitled  to  an  undertaking 
under  Code  Civ.  Proc.  §  611,  which  requires  undertakings  only  where  in- 
junction issues  in  action  wherein  a  judgment  for  a  sum  of  money  is  de- 
manded. 

[Ed.  Note.— For  other  cases,  see  InjoncUon,  Cent  Di^.  SS  323-330,  333; 
Dec.  Dig.  <S=»148(1).] 

Smith,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Seaboard  National  Bank  against  Richard  I.  Reid  and 
others,  impleaded  with  Edmond  Roure.  From  an  order  denying  a 
motion  for  stay  of  proceedings  in  another  action,  plaintiff  appeals. 
Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Charles  A.  Baker,  of  New  York  City,  for  appellant. 
Charles  K.  Terry,  of  Brooklyn,  for  respondent  Roure. 

McLAUGHUN,  J.  On  the  30th  of  November,  1915,  Edmond 
Roure  commenced  an  action  in  the  Supreme  Court,  Kings  County,  in 
which  the  Seaboard  National  Bank  and  Richard  I.  Reid  and  Valde- 
mar  Sillo,  as  administrators  of  Richard  H.  Reid,  deceased,  were  de- 
fendants. The  complaint  in  that  action  alleged  that  Richard  H.  Reid, 
as  the  agent  of  the  plaintiff,  received  from  him  a  large  sum  of  money, 
which  he  deposited  in  his  own  name  in  the  Seaboard  National  Bank ; 
that  $500  of  such  money  still  remains  on  deposit  with  the  bank ;  that 
Reid's  estate  is  insolvent;  that  the  $500  is  claimed  by  the  adminis- 
trators of  that  estate,  and  the  bank  will  pay  the  same  to  them  unless 
restrained.  The  relief  demanded  is  that  the  bank  be  restrained  from 
paying,  and  the  administrators  from  receiving,  the  $500  during  the 
pendency  of  the  action;  that  the  same  be  adjudged  to  be  Roure's 
property,  and  paid  over  to  him  by  the  bank.  After  issue  was  joined 
in  the  action,  a  motion  was  made  by  Roure  for  an  order  staying  the 
bank  from  paying  the  money  to  the  administrators.  This  motion  was 
denied. 

Shortly  thereafter  this  action  was  commenced;  the  administrators 
of  Reid,  Roure,  and  other  parties  being  made  defendants.     In  the 
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complaint  the  bank  alleges  that  it  has  in  its  possession  $1,110.01  and 
certain  securities  which  belonged  to  Richard  H.  Reid ;  that  conflicting 
claims  to  the  fund  and  securities  have  been  made  by  the  defendants, 
and  the  bank  is  desirous  of  delivering  the  same  to  the  persons  enti- 
tled thereto,  but  is  unable  to  determine  the  rights  of  the  respective 
parties.  The  judgment  demanded  is  that  the  bank  be  permitted  to 
deposit  the  money  and  securities  with  the  court,  and  thereupon  be 
discharged  from  liability  to  any  and  all  of  the  defendants,  and  that  it 
have  "preliminary  and  final  relief  restraining  the  defendants  and  any 
of  them  from  prosecuting  any  suits  against  the"  bank  to  recover  the 
fund  and  securities.  The  action  is  at  issue  as  to  Roure  and  some  of 
the  other  defendants,  but  not  as  to  all  of  them.  After  Roure  had  in- 
terposed an  answer,  the  bank  made  a  motion  for  an  order  stajdng  all 
proceedings  in  the  action  which  he  had  commenced  in  Kings  county. 
The  motion  was  denied,  and  the  plaintiff  appeals. 

[1]  I  think  the  order  appealed  from  should  be  reversed,  and  the 
motion  granted.  The  learned  justice  at  Special  Term,  as  appears  from 
his  opinion,  denied  the  motion  upon  the  ground  that  an  order  en- 
joining the  prosecution  of  the  Kings  county  action  could  only  be  ob- 
tained therein,  citing  in  support  oi  his  conclusion  Belasco  Co.  v.  Klaw,- 
98  App.  Div.  74,  90  N.  Y,  Supp.  593,  and  Purdy  v.  Baker,  92  App. 
Div.  242,  86  N.  Y.  Supp.  1065.  Counsel  for  the  respondent  Roure, 
in  the  brief  presented,  cites  other  authorities  which  it  is  urged  necessi- 
tate an  affirmance  of  the  order.  Grammer  v.  Greenbaum,  146  App. 
Div.  3,  130  N.  Y.  Supp.  569;  North  Central  Realty  Co,  v.  Blackman, 
145  App.  Div.  199,  129  N.  Y.  Supp.  1005 ;  Raymore  Realty  Co.  v- 
Pfotenhauer-Nesbit  Co.,  139  App.  Div.  163,  129  N.  Y.  Supp.  1002. 
An  examination  of  the  records  in  the  authorities  referred  to,  as  well 
as  the  opinions  delivered,  will  show  that  each  is  clearly  distinguishable 
from  the  present  case ;  that  none  of  them  were  actions  in  which  in- 
junctive relief  was  demanded.  There  can  be  no  doubt  that  a  court  of 
equity,  in  a  proper  case,  has  the  power  to  restrain  parties  by  injunction 
from  proceeding  in  other  actions  during  the  pendency  of  the  suit  in 
which  the  injunction  is  granted.  This  power  is  referred  to  and  rec* 
ognized  in  each  of  the  authorities  upon  which  the  court  relied  at 
Special  Term. 

[2]  Here  the  plaintiff  holds  a  fund  and  certain  securities.  The  ad- 
ministrators of  Richard  H.  Reid's  estate  claim  them.  The  other  de- 
fendants claim  the  same,  or  some  part  thereof.  The  bank  is  placed 
in  the  position  where  it  cannot,  except  at  its  peril,  deliver  the  same 
to  any  of  them.  Roure  claims,  in  the  action  brought  by  him  in  Kings 
county,  to  be  er\titled  to  $500  of  the  fund,  and  is  seeking  to  enforce 
payment  by  the  prosecution  of  that  action.  Under  such  circumstances,, 
an  action  in  the  nature  of  an  interpleader  is  a  proper  one,  and,  inas- 
much as  the  holder  makes  no  claim  to  the  fund  or  securities,  it  ought 
to  be  relieved  from  the  trouble,  annoyance,  and  expense  of  litigation 
brought  for  the  purpose  of  determining  the  title.  The  defendants  are 
the  only  ones  who  have  an  interest  in  having  the  title  settled  and 
determined.  The  litigation  is  between  them,  in  which  the  plaintiff 
has  no  interest.    On  delivering  the  fund  and  securities  to  the  court,. 
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defendants  should  be  restrained  from  prosecutii^  actions  against  the 
plaintiff.  By  taking  this  course  a  multiplicity  of  actions  is  avoided, 
which  is  always  desirable  when  a  complete  determination  can  be  ob- 
tained in  one  action.  National  Park  Bank  v.  Goddard,  131  N.  Y. 
494,  30  N.  E.  566;  Metropolitan  Trust  Co.  v.  Stallo,  166  App.  Div. 
639,  152  N.  Y,  Supp.  183;  Altman  &  Co,  v.  Comstock,  165  App.  Div. 
160,  150  N.  Y.  Stipp.  662. 

[3]  The  fact  that  the  appellant  in  its  notice  of  motion  asks  for  ''an 
order  staying  all  the  proceedings/'  instead  of  "that  an  order  may  be 
made  enjoining"  Roure  "from  further  proceeding"  in  the  Kings  coun- 
ty action,  is  of  no  importance.  Both  in  the  text-books  and  in  opinions 
delivered  the  terms  "stay"  and  "injtmction"  are  loosely  used  and  often 
treated  as  synonymous.  It  is  perfectly  obvious  that  the  application 
made  by  the.  appellant  is  for  a  temporary  injunction  enjoining  Roure 
from  proceeding  in  the  Kings  county  action. 

[4]  Nor  do  I  think  there  is  any  force  in  the  contention  made  by 
Roure's  counsel  to  the  effect  that  if  the  Kings  county  action  be  stayed 
the  plaintiff  therein  is  entitled  to  an  undertaking  under  section  611  of 
the  Code  of  Civil  Procedure.  The  section  of  the  Code  referred  to  does 
not  apply.  It  refers  to  actions  in  which  a  judgment  for  a  sum  of 
money  only  is  demanded. 

The  order  appealed  from,  therefore,  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  granted.    Order  filed. 

CLARKE,  P.  J.,  and  DOWUNG  and  DAVIS,  JJ.,  concur. 

SMITH,  J.  (dissenting).  As  I  view  this  appeal,  the  order  appealed 
from  shouHd  be  affirmed,  whether  the  application  be  deemed  an  ap- 
plication for  a  stay  of  proceedings  or  an  application  for  a  preliminary 
injunction.  As  an  application  for  a  stay  ofi  proceedings  it  clearly 
could  not  be  granted,  under  the  specific  holding  of  this  court  in  Belasco 
Co.  V.  Klaw,  98  App.  Div.  74,  90  N.  Y.  Supp.  593,  and  Purdy  v.  Baker, 
92  App.  Div.  242,  86  N.  Y.  Supp.  1065.  As  an  application  for  a  tem- 
porary injunction  it  could  not  be  granted,  because,  so  far  as  appears 
from  the  record,  no  security  was  given  or  tendered.  There  may  be 
some  question  as  to  whether  security  must  be  given  under  section  611 
of  the  Code  of  Civil  Procedure,  or  under  section  620.  My  judgment 
would  be  that  the  action  sought  to  be  stayed  is  an  action  for  judgment 
for  a  sum  of  money  only.  The  relief  prayed  for,  that  pending  the  ac- 
tion the  defendant  be  restrained  from  paying  the  money  to  others,  is 
only  incidental  to  the  ultimate  relief  sought  that  defendant  pay  to 
the  plaintiff  the  sum  of  $500.  If  this  be  so,  an  injunction  staying  that 
action  can  only  be  granted  upon  giving  security  for  all  damages  and 
costs  which  may  be  recovered  in  the  action  stayed,  and  also  for  all 
damages  and  costs  which  may  be  awarded  to  him  in  the  action  in 
which  the  injunction  order  is  granted.  If  the  prevailing  opinion,  how- 
ever, is  right  in  this,  and  the  action  here  sought  to  be  stayed  is  not 
such  an  action  as  comes  within  section  611  of  the  Code  of  Civil  Pro- 
cedure, the  injunction  can  then  only  be  granted  umder  section  620  of 
the  Code  of  Civil  Procedure  by  giving  of  an  undertaking  to  pay  to 
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the  party  enjoined  such  damages,  not  exceeding  a  sum  specified  in  the 
undertaking,  as  he  may  sustain  by  reason  of  the  injunction.  It  is  not 
claimed  that  this  action  is  one  in  which  special  provision  is  otherwise 
made  by  law  for  the  giving  of  security  upon  an  injunction  order,  as 
specified  in  section  620  of  the  Code  of  Civil  Procedure,  or  that  any 
statutory  provision  exists  providing  that  security  may  be  dispensed 
with  in  this  particular  case,  as  provided  in  section  621.  The  order 
about  to  be  entered,  reversing  the  order  appealed  from  and  granting 
the  stay  without  security,  becomes  an  authority  to  the  Special  Term 
to  grant  any  temporary  injunction  without  the  giving  of  any  security 
whatever,  and  the  mandatory  requirement  of  the  Code  of  Civil  Pro- 
cedure that  security  be  given  upon  the  granting  of  the  injunction  is 
judicially  repealed.    I  therefore  vote  for  an  affirmance  of  the  order. 


ZIRINSKY  et  aL  v.  ZLOTNICK. 
(Supreme  Court,  AppeUate  Term,  First  Department    April  6,  1916.) 

CoTJBTB  «=>190(6) — ^Municipal  Court— Appeals, 

Under  Municipal  Court  rule  4,  providing  that  on  appeal,  where  a  case  is 
prepared  to  be  submitted  for  settlement  by  the  trial  Justice,  there  must 
be  a  certificate  of  the  clerk,  but,  if  the  parties  or  their  attorneys  stipu- 
late the  case  contains  all  the  evidence,  the  clerk  may  certify  the  correct- 
ness of  the  case  without  a  comparison,  the  clerk  of  the  Municipal  Court 
cannot  refuse  to  certify  the  case  because  the  parties  do  not  so  stipulate,  but 
is  bound  upon  their  failure  to  compare  the  entries  and  certify  the  papers. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  <g=»190(6).] 

Action  by  Samuel  Zirinsky  and  another  against  Harry  Zlotnick. 
From  an  order  of  the  Municipal  Court,  defendant  appeals.  On  motion 
to  dismiss  appeal.    Motion  denied. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Samuel  Dickstein,  of  New  York  City,  for  appellant. 
Levi,  Gutman  &  Sterns,  of  New  York  City,  for  respondents. 

PER  CURIAM.  This  is  a  motion  to  dismiss  an  appeal  from  an 
order  of  the  Municipal  Court  for  alleged  failure  to  cause  the  return 
to  be  filed.  One  of  the  reasons  stated  for  the  delay  is  that  the  clerk 
of  the  Municipal  Court  "informed  deponent's  clerk  that  before  he 
will  accept  the  papers  on  appeal  prepared  by  this  office  deponent  would 
have  to  procure  a  stipulation  from  the  other  side  stipulating  to  the 
correctness  of  the  record." 

If  true,  this  action  by  the  clerk  evidently  arises  from  a  miscon- 
struction of  rule  4  of  the  rules  of  this  court  regarding  the  making 
up  of  returns  from  the  Municipal  Court.  That  rule,  properly  con- 
strued, means  that  upon  appeals  from  judgments,  where  a  case  is  pre- 
pared to  be  submitted  for  settlement  to  the  trial  justice,  there  must  be 
a  certificate  of  the  clerk;  but  if  the  parties  or  their  attorneys  stij>- 
ulate  that  the  case  contains  all  the  evidence,  etc,  the  derk  may 
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certify  the  correctness  of  the  case  upon  such  stipulation,  thus  sav- 
ing the  work  of  comparing  the  proposed  return  with  the  papers  on 
file  in  his  office.  The  same  method  applies  to  appeals  from  orders 
-which  require  no  case  to  be  made  for  settlement,  but  are  heard  upon 
the  papers  used  on  the  hearing  of  the  motion.  The  clerk  must  com- 
pare the  papers  offered  for  certification  with  those  on  file  in  his  office 
and  certify  as  to  their  correctness,  unless  the  parties  or  their  attor- 
neys stipulate  that  the  papers  composing  the  proposed  return  are 
correct  copies  of  those  on  file  and  used  upon  the  hearing  of  the  mo- 
tion, in  which  event  the  clerk  may  certify  to  their  correctness  with- 
out making  a  comparison. 

If,  however,  on  either  an  appeal  from  a  judgment  or  order,  no  stip- 
ulation is  made,  the  clerk  must  then  compare  and  certify  the  papers. 
He  can  in  no  event  refuse  their  proper  certification,  upon  which  this 
court  must  alone  depend  for  the  correctness  of  the  record. 

Motion  to  dismiss  appeal  denied. 


In  re  E.  I.  DU  PONT  DeNEMOURS  POWDER  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1916.) 

Mttnicipal  Corporations  ^=»376— Contracts— DnsN  fob  Materials— Receiv- 
ers' Certifioates. 

A  corporation  which  accepted  JJrom  the  receiver  ol  a  municipal  con- 
tractor, to  whom  It  had  furnished  materials,  receivers*  certificates  for  the 
amount  due  it,  which  were  made  a  first  lien  on  the  funds  due  from  the 
dty,  and  which  thereupon  released  its  mechanic's  lien  against  these  funds, 
has  no  separate  lien  on  any  portion  of  the  funds,  which  it  can  protect  hy 
filing  a  notice  of  lien  daim. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §§ 
911-913;   Dec  Dig.  «=»376.] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  E.  I.  Du  Pont  DeNemours  Powder  Company  for 
an  order  continuing  a  mechanic's  lien  filed  against  the  Thomas  Mc- 
Nally  Company.  From  an  order  denying  a  motion  to  vacate  the  or- 
der continuing  the  lien,  Benjamin  B.  Odell,  Jr.,  as  receiver  of  the 
Thomas  McNally  Company,  appeals.  Reversed,  and  motion  to  vacate 
granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Max  L.  Schallek,  of  New  York  City,  for  appellant. 
James  A.  Hughes,  of  New  York  City,  for  respondent 

SMITH,  J.  This  Du  Pont  Powder  Company  furnished  material  to 
the  McNally  Company,  which  was  used  by  the  McNally  Company 
in  constructing  the  new  Catskill  aqueduct  for  the  city  of  New  York. 
The  value  of  such  material  was  upwards  of  $7,000.  On  December  1, 
1908,  the  Du  Pont  Company  filed  with  the  comptroller  a  notice  of 
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mechanic's  Hen  covering  the  moneys  due  to  the  McNally  Company. 
Thereafter  the  McNally  Company  became  insolvent,  and  the  appel- 
lant here,  together  with  one  William  E.  Paine,  were  appointed  re- 
ceivers. Upon  application  to  the  court  these  receivers  were  author- 
ized to  issue  $150,000  of  receivers'  certificates,  which  were  made  by 
the  order  a  first  lien  upon  all  moneys  due  or  to  become  due  as  re- 
tailed percentages  upon  the  said  contract  with  the  city.  After  the 
issue  of  the  said  certificates  the  said  receivers  settled  with  the  said 
Du  Pont  Powder  Company  and  gave  to  them  certificates  to  the 
amount  due  upon  their  claim,  and  received  from  them  a  satisfaction 
of  the  mechanic's  lien  which  they  had  filed  against  the  moneys  due 
under  the  McNally  contract.  The  receivers  thereupon  completed  the 
McNally  contract,  and  a  large  amount  of  moneys  remained  due  from 
the  city  to  the  receivers,  which  the  city  now  refuses  to  pay.  The  re- 
fusal to  pay  said  moneys  is  based  upon  a  notice  of  lien  filed  by  the 
said  Du  Pont  Company  on  January  12,  1915,  which  purports  to  be 
a  mechanic's  lien  filed  to  protect  the  claim  of  the  Du  Pont  Com- 
pany under  the  receivers'  certificates,  which  they  took  in  satisfac- 
tion of  their  original  mechanic's  lien,  and  upon  which  default  had  been 
made.  This  alleged  lien  was  twice  extended  by  ex  parte  orders  of 
the  court,  and  upon  the  third  extension  the  receiver  Odell,  who  had 
become  sole  receiver  by  reason  of  the  death  of  Paine,  moved  to  va- 
cate such  extension.  This  motion  was  denied,  and  from  the  order  de- 
nying the  motion  this  appeal  has  been  taken. 

It  will  be  noticed  that  the  claimed  lien  is  upon  50  per  cent,  only  of 
the  retained  percentages.  This  would  seem  to  be  the  amount  of  said 
retained  percentages  applicable  to  the  payment  of  the  receivers'  cer- 
tificates, although  the  record  is  not  explicit  as  to  the  reason  why  the 
claim  is  so  limited.  This  fact,  however,  does  not  affect  the  questions 
here  involved. 

The  application  is  to  vacate  an  order  extending  a  lien.  It  might 
well  have  been  made  to  vacate  the  lien  itself,  because  the  right  to 
vacate  the  order  is  based  exclusively  upon  the  invalidity  of  the  lien, 
and  if  the  lien  be  valid  the  respondent  should  prevail  upon  this  ap- 
peal. 

I  am  wholly  unable  to  see  any  authority  for  the  filing  of  this  lien. 
This  is  not  the  original  mechanic's  lien  filed  under  the  statutes  for  the 
value  of  merchandise  used  in  construction.  That  mechanic's  lien  was 
satisfied  in  consideration  of  the  issuance  by  the  receivers  to  the  Du 
Pont  Company  of  the  receivers'  certificates.  We  are  referred  to  no 
authority  which  authorizes  any  holder  of  these  receivers'  certificates 
to  file  a  lien  in  aid  of  his  claim  under  those  certificates.  The  moneys 
made  applicable  to  the  certificates,  if  thereafter  received  by  the  re- 
ceiver, would  be  held  by  him  in  trust  for  the  benefit  of  the  certificate 
holders.  The  Du  Pont  Company  needs  no  lien,  unless  the  percent- 
ages thus  applicable  should  be  insufficient  to  pay  all  of  the  certificates, 
in  which  case  the  object  of  the  lien  could  only  be  to  secure  preference 
in  payment,  which  clearly  would  be  both  against  the  letter  and  the 
spirit  of  the  order  authorizing  the  issuance  of  the  certificates  and  of 
the  settlement  between  the  Du  Pont  Company  and  the  receivers. 
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Without  authority,  then,  for  the  filing  of  the  lien,  the  order  extend- 
ing the  lien,  as  well  as  the  original  filing  of  the  lien,  is  invalid,  and 
should  have  been  set  aside. 

The  order  here  appealed  from  must  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.    All  concur. 


CONTX)N  T.  MARSH  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    April  11,  1916.) 

Tbial  ^=s»9(1) — SsTTiNG  Case. 

Where  no  notice  of  trial  was  served  on  defendant  by  plaintiff,  and  no 
new  note  of  issue  filed  as  to  him,  the  order  granting  plaintiff's  motion  to 
set  the  case  down  peremptorily  for  trial  was  improper. 

[Ed.  Note.--For  other  cases,  see  Trial,  Cent.  Dig.  §{  21-24,  26;  Dec.  Dig. 
«=>9(l).] 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  Eva  K.  Conlon  against  James  H.  Marsh,  impleaded,  etc. 
From  an  order  granting  plaintiff's  motion  to  set  the  case  down  per- 
emptorily for  trial,  defendant  named  appeals.  Order  reversed,  and 
motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

John  Edmond  Hewitt,  of  New  York  City,  for  appellant. 
David  Steckler,  of  New  York  City,  for  respondent. 

PER  CURIAM.  No  notice  of  trial  having  been  served  on  the  de- 
fendant Marsh  by  the  plaintiff,  and  no  new  note  of  issue  filed  as  to 
him,  the  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs. 


MERWIN  V.  CITY  OF  UTIOA. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    March  29,  1916.) 

1.  Municipal  Cobporations  «=»768(3)— Streetb— Sidbwalkb— Injtjbies. 

An  irregularity  of  nearly  four  indies  in  the  sidewalk,  two  sections  of 
which  were  not  on  the  same  level,  cannot  be  held  a  defect  of  so  trivial  a 
character  that  no  recovery  for  injuries  occasioned  by  reason  of  the  defect 
conld  be  had. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
1624;   Dec.  Dig.  «=s>768(3>.] 

2.  Appeal  and  Erbob  ^=>1002—IUtibw— Findings  of  Jury. 

A  verdict  for  plaintiff  resolves  all  conflicts  of  evidence  in  his  favor. 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {§  3935- 
3937;    Dec.  Dig.  «8=»1002.] 

3.  Municipal  Cobpobations  «=>812 (5)— Notice  of  Injuries—Waiver  of  No- 

tice. 

Under  Second  Class  Cities  Law  (Consol.  Laws,  c.  53)  §  244,  providing 
that  no  action  shall  be  maintained  against  a  city  for  injuries  to  a  person, 
sustained  in  consequence  of  defective  streets,  highways,  or  sidewalks,  un- 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Diseets  A  Indexes 
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til  notice  sball  have  been  presented  to  the  common  cocmdl  and  seired  on 
the  mayor  within  three  months  of  the  happening  of  the  accident,  and  un- 
less within  the  same  time  notice  of  intention  to  commence  action  shall 
have  been  served  on  the  corporation  counsel,  the  corporation  counsel  can- 
not waive  service  of  the  notice,  having  no  such  power  by  virtue  of  the  re- 
lation of  attorney  and  client  and  not  being  authorized  to  do  so  as  a  mu- 
nicipal officer. 

[Ed.  Note. — For  other  caises,  see  Municipal  Corporations,  Cent.  Dig.  i 
1700;   Dec.  Dig.  t®=»812(5).] 

4.  Municipal  Corfobations  4$=s>816(11) — Injtjbies  to  Persons  on  Streets — 

Actions—Pleading. 

Under  a  complaint  alleging  due  service  of  notice  of  claim  for  injuries 
caused  by  a  defective  sidewalk,  recovery  cannot  be  had  on  proof  that  the 
corporation  counsel  of  the  defendant  city  waived  service  of  the  notice. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
1723;   Dec.  Dig.  <©=»816(ll).] 

5.  Municipal  Corporations  ®=>812(9) — Injuries  to  Persons  on  Streets — 

Notice. 

In  such  case,  as  the  section  required  service  of  written  notice  on  the 
mayor  and  council,  and  as  the  expression  ^'served"  was  used  in  connec- 
tion with  the  notice  to  be  present^  to  the  corporation  counsel,  such  no- 
tlce  must  be  in  writing,  and  a  mere  oral  statement  of  intention  to  sue,  in 
a  casual  conversation,  is  insufficient 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
1704;  Dec.  Dig.  «=:»812(9).] 

Kruse,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  Bessie  Merwin  against  the  City  of  Utica.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed, with  costs. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  and 
MERRELL,  JJ. 

August  Merrill,  of  Utica,  for  appellant. 
Charles  T.  Titus,  of  Utica,  for  respondent 

LAMBERT,  J.  Plaintiff  sustained  the  injuries  for  which  she  has 
had  judgment  while  walking  southerly  on  Albany  street,  in  the  city 
of  Utica,  in  the  evening  of  March  25,  1913.  Upon  that  occasion  she 
caught  her  foot  upon  an  irregularity  of  the  sidewalk  and  was  thrown 
to  the  ground.  This  irregularity  was  occasioned  through  a  failure  to 
have  a  concrete  sidewalk  laid  at  the  same  level  that  was  a  flagstone 
walk  to  which  it  joined.  The  difference  in  the  level  at  the  place  of 
accident  was  some  314  inches. 

[1]  The  appeal  presents,  among  other  questions,  that  of  the  suffi- 
ciency of  the  evidence  of  negligence  of  the  defendant  In  this  con- 
nection it  is  urged  that  the  defect  shown  in  the  walk  was  of  so  slight 
and  trivial  a  character  as  to  be  wholly  insufficient  to  support  a  recovery. 
It  is  true  that  there  have  been  many  decisions  of  our  courts  denying 
recovery  upon  the  trivial  character  of  a  defect  in  the  street  com- 
plained of,  and  in  some  of  such,  by  actual  measurement,  the  defect 
seems  to  have  been  even  greater  than  in  this  case.  Hamilton  v.  City 
of  Buffalo,  173  N.  Y.  72,  65  N.  E.  944;  Butler  v.  Village  of  Oxford, 
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186  N.  Y.  444,  79  N.  E.  712;  Moroney  v.  City  of  New  York,  117  App. 
Div.  843,  97  N.  Y.  Supp.  642,  103  N.  Y.  Supp.  1135.  But,  in  this 
class  of  litigation,  each  case  must  stand  upon  its  own  particular  facts ; 
and  it  appearing  in  this  action  that  the  accident  happened  in  the  eve- 
ning, when  it  was  dark  and  rainy,  and  when  the  place  of  the  accident 
was  poorly  lighted  by  reason  of  the  failure  of  an  electric  light  lo- 
cated near  by,  we  are  not  justified  in  holding  that  the  verdict  is  against 
the  weight  of  the  evidence  upon  the  issue  of  the  negligence  of  the 
defendant. 

[2,  3]  However,  there  are  more  serious  questions  involved.  By 
section  244  of  the  Second  Class  Cities  Law  (Laws  of  1909,  c.  55 ;  Con- 
sol.  Laws,  c.  53),  the  plaintiff  was  required  to  present  to  the  common 
council  and  serve  upon  the  mayor  or  city  clerk  a  written  notice  of  the 
claim  within  three  months  from  the  time  of  the  happening  of  the  ac- 
cident, and  likewise  and  within  the  same  time  to  serve  upon  the  cor- 
poration counsel  a  notice  of  intention  to  commence  action  upon  the 
claim.  There  seems  to  be  no  dispute  but  that  the  appropriate  notice 
was  given  the  common  council  and  the  mayor.  There  never  was  any 
attempt  to  serve  a  written  notice  upon  the  corporation  counsel. 

The  original  complaint  in  this  action  was  silent,  in  its  allegations, 
as  to  service  of  notice  upon  the  corporation  counsel.  Later  ttie  cor- 
poration counsel  directed  the  attention  of  plaintiff's  attorneys  to  the 
defect  in  the  complaint  in  that  particular,  and  an  amended  complaint 
was  served,  alleging  specifically  the  service  of  such  a  notice  upon  the 
corporation  counsel.  Upon  the  trial,  no  effort  was  made  to  prove  the 
service  of  such  a  notice,  and  it  seems  to  have  been  then  substantially 
conceded  that  none  was  served.  The  efforts  of  the  plaintiff,  as  to  that 
phase  of  the  case,  were  directed  to  showing  an  express  waiver,  by 
the  corporation  counsel,  of  the  service  of  such  a  notice.  All  plain- 
tiff's evidence  in  that  particular  was  received  over  the  objection  and 
exception  of  the  defendant,  and  by  appropriate  motions  and  excep- 
tions at  the  close  of  the  plaintiff's  case,  and  again  at  the  close  of  all 
the  evidence,,  the  defendant  has  carefully  preserved  this  question. 

The  jury  verdict  must  be  construed  as  a  finding,  upon  conflicting 
evidence,  of  an  attempt  upon  the  part  of  the  corporation  counsel  to 
waive  the  service  of  the  notice  upon  him,  and,  so  far  as  the  proofs  are 
concerned,  if  the  corporation  counsel  had  power  to  make  that  waiver 
in  behalf  of  the  defendant,  then  the  verdict  must  stand.  So  far  as 
is  disclosed  by  a  somewhat  extensive  examination  by  court  and  coun- 
sel, the  Court  of  Appeals  has  not  passed  directly  upon  the  question 
of  the  power  of  the  corporation  counsel  to  waive  the  service  of  the 
notice  provided  to  be  given  by  this  statute.  There  have  been  several 
decisions  of  the  lower  courts  thereon,  but  these  are  somewhat  con- 
flicting. 

In  Winter  v.  City  of  Niagara  Falls,  190  N.  Y.  198-205,  82  N.  E. 
1101,  123  Am.  St.  Rep.  540,  13  Ann.  Cas.  486,  there  was  involved 
the  question  of  service  of  a  notice  upon  the  common  council  of  the 
city.  The  Court  of  Appeals  there  held  that  the  corporate  body  only, 
as  represented  in  the  common  council,  could  waive,  if  anybody  could 
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waive,  and  that  court  there  distinctly  avoided  passing  upon  the  power 
of  the  common  council  to  make  such  waiver. 

In  Hamilton  v.  City  of  Buffalo,  55  App.  Div.  423,  66  N.  Y.  Supp. 
990,  this  court,  by  a  vote  of  three  to  two,  distinctly  held  that  the  cor- 
poration counsel  could  waive  the  service  of  the  notice  provided  for  in 
the  above  statute.  Mr.  Justice  Spring  wrote  the  prevailing  opinion  in 
that  case,  and  based  his  conclusions  upon  the  theory  that  the  provision 
of  this  statute  for  the  service  of  such  a  notice  was  merely  a  question 
of  procedure,  created  wholly  for  the  benefit  of  the  legal  department 
of  the  city,  and  that  hence  it  could  be  waived  by  that  department. 
That  case  was  later  reversed,  in  173  N.  Y.  72,  65  N.  E.  944,  by  a 
divided  Court  of  Appeals.  The  prevailing  opinion  upon  such  latter 
appeal  does  not  pass  upon  the  question  of  waiver  at  all.  The  dissent- 
ing opinion,  concurred  in  by  two  judges,  approves  the  conclusions  as 
to  the  waiver  reached  by  a  majority  of  the  AppeUate  Division. 

In  Borst  v.  Town  of  Sharon,  24  App.  Div.  599,  48  N.  Y.  Supp.  996, 
it  was  held  that  town  and  municipal  officers  had  only  such  powers  as 
were  expressly  conferred  upon  them  by  law,  and  such  implied  powers 
as  were  necessary  to  enable  them  to  exercise  the  expressly  conferred 
powers,  and  to  discharge  the  duties  exfwessly  devolved  upon  them, 
and  that,  hence,  no  such  officer  had  power  to  waive  any  requirement 
of  the  statute  enacted  for  the  protection  of  the  people  of  the  town  or 
municipality  of  which  he  was  an  officer. 

The  doctrine  of  this  last  case  is  reiterated  in  Sheehy  v.  City  of  New 
York,  29  App.  Div.  263,  51  N.  Y.  Supp.  519.  This  case  involved  the 
service  of  just  such  a  notice  as  is  involved  in  the  case  at  bar.  It  was 
there  expressly  held  that  no  official  could  waive  the  requirements  of 
such  a  statute,  since  that  requirement  stood  at  the  threshold  of  the 
action  as  an  essential  condition  to  its  maintenance.  It  is  true  that  this 
latter  case  was  reversed  (160  N.  Y.  139,  54  N.  E.  749),  but  such  re- 
versal was  upon  other  grounds.  The  same  doctrine  was  again  held 
in  McDonald  v.  City  of  New  York,  42  App.  Div.  263,  59  N.  Y.  Supp. 
16. 

This  statute  is  quite  evidently  in  protection  of  and  inures  to  the 
benefit  of  the  taxpayers  and  inhabitants  making  up  the  municipality. 
The  liability  of  the  municipality  for  injuries  sustained  upon  its  streets 
is  wholly  statutory,  and  hence  the  courts  are  not  much  concerned  with 
the  reason  underlying  the  legislative  enactments.  The  Legislature 
had  power,  in  creating  the  liability,  to  hedge  it  about  with  such  condi- 
tions and  restrictions  as  it  saw  fit.  In  this  instance  it  had  expressly 
declared  that  tlie  action  shall  not  be  maintainable  unless  this  notice 
is  served  upon  the  corporation  counsel.  There  is  no  logic  in  permit- 
ting an  official,  designated  by  the  statute  as  the  recipient  of  such  a 
notice,  to  aid  in  the  creation  of  a  cause  of  action  against  a  municipality 
of  which  he  is  a  servant  by  waiving  an  express  provision  of  the  law. 
Certainly  no  such  power  to  waive  exists  by  virtue  of  the  relation  of 
attorney  and  client,  if  the  corporation  counsel  be  regarded  as  sus- 
taining that  relation  to  the  city.  Town  of  Salamanca  v.  County  of 
Cattaraugus,  81  Hun,  282,  39  N.  Y.  Supp.  790. 

On  the  other  hand,  regai  ding  the  corporation  counsel  as  a  municipal 
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officer,  then  under  the  authority  of  Borst  v.  Town  of  Sharon,  supra, 
Sheehy  v.  City  of  New  York,  supra,  and  McDonald  v.  City  of  New 
York,  supra,  he  had  no  such  authority,  because  such  was  not  ex- 
pressly delegated  to  him  by  the  statute,  nor  necessarily  to  be  implied 
as  among  his  powers,  to  enable  him  to  perform  the  duties  which  were 
expressly  delegated  to  him. 

Quite  likely  the  somewhat  divergent  views  of  the  courts,  upon 
this  question,  is  explainable  as  a  confusion  between  "substantial  com- 
pliance'* and  "waiver."  Our  courts  have  gone  to  some  considerable 
lengths  to  sustain  notices  served  under  statutes  similar  to  this,  which 
notices  were  inartistically  drawn,  and  in  many  instances  did  not  seem 
to  fully  comply  with  the  requirement  of  statute.  The  tendency  of  the 
courts  has  been  to  sustain  notices  actually  served  in  all  instances  when 
it  could  be  fairly  said  that  suqh  substantially  complied  with  the  stat- 
ute. In  reasoning  to  their  conclusions  in  these  particulars  the  courts 
have  discussed  in  detail  the  purposes  of  such  legislation  as  being  to 
afford  to  the  municipality  timely  notice  of  the  accident,  its  place, 
time,  and  circumstances,  to  the  end  that  such  municipality  might  have 
the  benefit  of  prompt  investigation.  Upon  questions  of  substantial 
compliance,  the  inquiry  as  to  the  purpose  of  the  statute  is  pertinent. 

But  waiver  is  far  different  from  substantial  compliance.  Substan- 
tial compliance  assumes  of  necessity  the  service  of  a  notice.  Waiver 
assumes  the  lack  of  such  service,  and  seeks  to  avoid  the  necessity  for 
same.  Upon  a  question  of  waiver  of  a*  plain  statutory  provision,  the 
purpose  underlying  the  provision  is  of  no  moment.  It  seems  clear  that 
the  corporation  counsel  did  not  have  power  to  waive  tlie  service  of 
this  notice. 

[4]  But  entirely  beyond  the  question  of  proof  of  this  waiver  is 
that  of  its  admissibility  under  this  complaint.  The  complaint  alleges 
the  service  of  a*  notice.  The  proof,  not  only  does  not  follow  that  alle- 
gation, but  is  directly  to  the  contrary,  in  that  it  conceded  that  none 
was  served.  Neither  does  the  complaint  allege  any  facts  which  might 
be  construed  as  constituting  a  waiver.  In  Winter  v.  Niagara  Palls, 
190  N.  Y.  198,  82  N.  E.  1101,  123  Am.  St.  Rep.  540,  13  Ann.  Cas.  486, 
in  discussing  just  such  a  question,  the  Court  of  Appeals  said : 

"  ♦  ♦  ♦  Still  I  find  the  difficulty  in  the  plaintiff's  case  to  be  that  the  com- 
plaint neither  expressly  alleges  a  waiver,  nor  facts  which,  taken  together,  con- 
stitute a  waiver,  on  the  part  of  the  defendant  It  is  a  familiar  rule  of  law 
that  the  omission  of  an  averment  of  performance  of  a  condition  precedent,  or 
of  an  excuse  for  the  nonperformance,  is  fatal  on  demurrer." 

We  conclude,  therefore,  that  under  the  complaint  in  this  action 
proof  of  waiver  was  inadmissible. 

[5]  It  has  been  suggested  that  the  intended  legislative  purposes  of 
section  244  of  this  statute  do  not  require  the  notice  to  the  corporation 
counsel  to  be  in  writing,  and  that  hence  the  oral  discussion  of  the  claim 
with  the  corporation  counsel  might  be  construed  as  an  oral  notice  of 
an  intention  to  sue.  There  is  no  merit  in  such  suggestion.  Preceding 
the  provision  for  service  upon  the  corporation  counsel  are  provisions 
for  the  service  of  notice  in  three  instances,  and  in  each  of  such  in- 
stances the  statute  plainly  requires  such  notice  to  be  written. 
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The  provision  for  service  of  notice  upon  the  corporation  counsel 
is  embodied  in  the  same  sentence  with  the  provision  for  service  of 
notice  upon  the  common  council  and  the  mayor  or  the  clerk.  The  no- 
tice to  the  council  and  the  mayor  or  the  clerk  is  expressly  required  to 
be  written,  and  that  provision  is  used  conjunctively  with  the  one  for 
service  of  notice  upon  the  corporation  counsel.  And,  still  further,  the 
direction  of  the  section  is  that  the  notice  shall  be  "served"  upon  the 
corporation  counsel.  The  use  of  the  word  "served"  in  this  require- 
ment negatives  the  idea  of  an  oral  notice.  We  do  not  ordinarily  speak 
of  serving  an  oral  notice.  Had  the  section  provided  that  notice  be 
"given"  to  the  corporation  counsel,  there  might  be  a  suggestion  of 
force  to  the  argument.  In  its  use  of  the  word  "served"  the  Legisla- 
ture has  indicated  that  such  notice  be  written. 

In  my  opinion  the  requirement  of  formal  written  notice  is  in  ac- 
cordance with  the  entire  structure  of  the  section.  It  is  difficult  to 
conceive  that  the  Legislature  sought  to  hedge  about  the  bringing  of 
such  an  action  as  this  with  a  requirement  to  be  complied  with  in 
casual  conversation.  It  is  more  reasonable  to  assume  that  the  intent 
was  to  couple  the  notice  with  enough  formality  to  make  compliance 
with  the  section  susceptible  of  definite  proof.  These  conclusions 
necessarily  lead  to  a  reversal,  with  costs,  and  a  dismissal  of  the  com- 
plaint, with  costs. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event.  All  concur,  except  KRUSE,  P.  J.,  who  dissents  upon 
the  ground  that,  although  the  judgment  cannot  be  sustained  upon  the 
ground  of  waiver,  the  facts  found  to  make  out  a  waiver  are  sufficient 
as  a  notice  to  the  corporation  counsel  of  intention  to  commence  an 
action,  and  the  statute  seems  not  to  require  such  notice  to  be  in  writ- 
ing, and  except  DE  ANGELIS,  J.,  not  voting. 


{M  Misc.  Rep.  317) 

TUCCI  V.  ROMEO  et  aL 

(Supreme  Court,  Appellate  Term,  Second  Department.    March,  1916.) 

1.  Courts  «=5>189(4) — Summons — Validity — Time  to  Answer, 

Under  Municipal  Court  Code  (Laws  1915,  c.  279)  §  19,  providing  that 
the  summons  must  require  the  defendant  to  appear  before  the  clerk  of 
the  court  five  days  after  the  service  thereof,  and  section  20,  prescribing 
the  form  of  summons,  which  must  be  substantially  followed,  which  form 
includes  a  summons  to  appear  within  five  days  after  service,  the  provi- 
sions as  to  time  for  answering  are  mandatory,  and  a  summons  requiring 
defendant  to  answer  forthwith  is  void,  not  merely  irregular. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §  409;  Dec  Dig. 
<©=»189(4).] 

2,  Process  ^=>ie^ — Summons — Amendment — Void  Summons. 

While  Code  Civ.  Proc.  §  723,  authorizes  the  amendment  of  summons 
which  is  merely  irregular,  a  summons  which  Is  void  cannot  be  amended. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent  Dig.  fi  224-238;  Dec 
Dig.  «5=>1G3.] 

^=»For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  District. 

Action  by  Luigi  Tucci  against  Francesca  Romeo  and  another.  From 
an  order  denying  a  motion  to  amend  a  summons,  vacating  a  requisi- 
tion to  replevy,  and  dismissing  the  action,  plaintiff  appeals.    Affirmed. 

Argued  March  term,  1916,  before  CALLAGHAN,  BLACKMAR, 
and  KAPPER,  JJ. 

Joseph  Logomasini,  of  New  York  City,  for  appellant. 

Abner  C.  Surpless,  of  Brooklyn,  for  respondents. 

CALLAGHAN,  J.  This  action  was  brought  in  replevin.  The  sum- 
mons was  issued  by  plaintiff's  attorney  at  the  time  the  order  to  replevy 
was  granted  and  was  made  returnable  forthwith.  One  of  the  defend- 
ants appeared  specially,  for  the  purpose  of  vacating  the  order  of  re- 
plevin upon  the  ground  that  the  court  had  no  jurisdiction. 

[1,2]  Plaintiff  then  moved  to  amend  the  summons  nunc  pro  tunc, 
so  that  it  would  read  that  the  time  within  which  defendant  should 
appear  and  answer  the  complaint  would  be  "five  days,"  instead  of 
"forthwith."  The  motion  to  amend  was  denied.  The  order  of  re- 
plevin was  vacated,  and  the  action  dismissed.  Section  19  of  the  Mu- 
nicipal Court  Code  (Laws  1915,  c  279)  prescribes  the  requisites  of  a 
summons,  among  them  being  that  it  must  require  the  defendant  to 
appear  before  the  clerk  of  the  court  five  days  from  the  service  thereof, 
and  section  20  of  the  Code  gives  the  form  of  the  summons,  which  must 
be  substantially  folk>wed,  and  if-  the  summons  omits  to  set  forth  any 
of  the  jurisdictional  essentials  prescribed  by  the  statute  it  is  vitally 
defective  and  void,  and  while  a  summons  which  is  merely  irregular 
may  be  amended  pursuant  to  the  provisions  of  section  723  of  the 
Code  of  Civil  Procedure  (Stuyvesant  v.  Weil,  167  N.  Y.  421,  60  N. 
E.  738,  53  L.  R.  A.  562),  a  summons  which  is  totally  void  cannot  be 
amended. 

I  am  of  the  opinion  that  section  19  is  mandatory,  and  if  the  provi- 
sions of  that  section  are  not  complied  with  a  stwimons  is  ineffectual 
and  void,  and  is  not  merely  irregular.  The  language  of  this  section 
is  substantially  the  same  as  section  417  of  the  Code  of  Civil  Procedure, 
and  it  has  been  held  that  where  a  summons  was  served  in  an  action 
in  the  Supreme  Court,  without  naming  the  county  where  the  plaintiff 
desired  the  trial,  that  it  would  be  set  aside  as  irregular  and  void.  Os- 
bom  V.  McCloskey,  55  How.  Prac.  345. 

Sections  721,  722  and  723  of  the  Code  were  only  intended  to  cure 
and  supply  defects  for  irregularities,  and  were  not  intended  to  remedy 
a  jurisdictional  defect. 

The  plaintiff  not  having  acquired  jurisdiction  over  the  defendants, 
the  action  was  properly  dismissed.    All  concur. 
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(94  Misc.  Bep.  203) 

SCHOENBERG  V.  MUTUAL  PROFIT  REALTY  CO. 

(Supreme  (3ourt,  Appellate  Term,  First  Department.    March  30,  1916.) 

1.  Banks    and    Banking    €=s>315(1) — Pbofit- Sharing    Bonds — ^Pbemiuhs — 

Waiveb — ^Evidence. 

Id  an  action  to  recover  the  aggregate  of  moDthly  payments  made  by 
plaintiff  to  defendant  under  an  Instrument  called  a  "Profit-Sharing  5% 
Savings  Bond,"  with  compound  Interest,  evidence  Jield  to  show  defendant's 
waiver  of  strict  performance  of  the  terms  of  the  Instrument,  defeating 
any  forfeiture  of  plaintiff's  right  to  recover  because  his  payments  had 
not  been  regularly  and  promptly  made. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  C3ent  Dig.  8  I^ld ; 
Dec.  Dig.  <©=»315(1).] 

2.  Banks  and  Banking  «=3»315(1) — ^Pbofit- Shabi no  Bonds — Default  in  Pre- 

lii  UMS — Estoppel. 

In  such  action  defendant,  having  by  Its  letter  of  July  2,  1914,  Induced 
plaintiff  to  make  further  payments  to  prevent  his  bond  from  lapsing  Into 
a  nonprofit-sharing  paid-up  bond,  In  the  belief  that  he  might  avail  him- 
self of  a  cash  surrender  privilege  at  the  end  of  six  years  on  July  1,  1915, 
and  that  any  Irregularity*  In  his  payments  would  be  waived  if  he  con- 
tinued payments  to  that  date,  after  his  payments  on  the  expressed  un- 
derstanding that  he  would  withdraw  all  cash  payments  at  the  end  of  six 
years,  could  not  repudiate  the  obligation  to  repay  at  that  time  the 
entire  amount  received,  with  compound  interest,  as  provided  by  the 
bond. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §  1219 ; 
Dec  Dig.  <$=>315(1).] 

8.  Banks  and  Banking  •«=»315(2) — ^Profit- Sharing  Bonds — ^Authority  of 
Agent — Estoppel. 

A  mutual  profit  realty  company,  whose  letter  to  a  bondholder  was  sign- 
ed by  one  as  "assistant  to  the  president,"  and  the  language  of  which 
showed  that  the  writer  had  access  to  its  files  and  the  previous  correspond- 
ence, could  not  urge  that  the  letter  was  not  authorized. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Dea  Dig. 
«=»315(2).] 

4,  Banks    and    Banking    ^=»315(1) — ^Profit-Shabing    Bonds — ^Pleading — 

Waiver. 

The  allegation  of  the  complaint,  in  an  action  to  recover  the  aggregate 
payments  made  by  plaintiff  under  a  profit-sharing  savings  bond,  that  he 
had  performed  all  terms  imposed  upon  him  by  the  bond  and  had  made  pay- 
ments as  provided  thereby,  was  an  allegation  of  the  ultimate  fact,  enti- 
tling him  to  show  waiver  or  estoppel  in  respect  to  forfeiture  for  irregulari- 
ty of  payments,  as  he  was  not  required  to  plead  the  facts  constituting  the 
evidence  of  such  estoppel. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  1 1219 ; 
Dec.  Dig.  <&=;>315(1).] 

5.  Banks  and  Banking  <®=»315(1) — Profit-Sharing  Bonds — Default  in  Pay- 

ments— Waiver  by  New  Agreement. 

In  such  case  plaintiff,  who  upon  defendant's  suggestion  as  to  the  re- 
quirement necessary  to  reinstate  his  bond,  which  defendant  claimed  was 
subject  to  lapse,  and  tx>  preserve  the  privilege  of  withdrawing  cash  at  the 
end  of  the  sixth  year,  agreed  to  continue  his  payments  for  six  years  to 
avail  himself  of  such  surrender  privilege,  showed  a  new  agreement  waiv- 
ing the  condition  as  to  regular  and  prompt  payments. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §  1219 ; 
Dec.  Dig.  «@=>315(1).] 

^z^For  other  cases  see  same  topic  &  KEY-NUMBER  in  ail  Key-Numbered  Digests  &  Indexes 
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6.  Barks  and  Banking  ^=9315(1) — ^Pboitt-Sharino  Bond&— Default  in  Pay- 
ment— ^Waiver — Consideration. 

Although  time  was  stated  to  he  of  the  essence  of  an  instrument  called  a 
"ProfltrSharlng  5%  Bond"  in  the  clause  providing  for  forfeiture  in  case 
of  nonpayment  of  the  instaUroents  during  the  first  two  years,  and  the 
penalty  for  delayed  payments  after  that  time  was  limited  to  a  fixed  rate 
of  interest,  wliich  the  company  might  exact  on  receiving  such  payments, 
the  acceptance  of  a  holder's  payment  was  not  an  extension  of  the  time  for 
the  payment  of  a  debt,  requiring  a  sufficient  consideration  to  support  it, 
but  was  a  waiver  of  a  condition  upon  which  the  forfeiture  of  a  privilege 
was  claimed  to  depend,  and  required  no  new  or  independent  consideration. 

(Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §  1219; 
.  Dec.  Dig.  «=>315(1).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Max  Schoenberg  against  the  Mutual  Profit  Realty  Com- 
pany, From  a  judgment  dismissing  plaintiff's  complaint  on  the  merits 
after  a  trial  by  the  court  without  a  jury,  he  appeals.  Reversed,  and 
judgment  directed  for  plaintiff. 

Argued  February  term,  1916,  before  I<EHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Lesser  Bros.,  of  New  York  City  (William  Lesser  and  Jacob  L. 
Komicker,  both  of  New  York  City,  of  counsel),  for  appellant. 

Sayers  Bros.,  of  New  York  City  (H.  Schieffelin  Sayers  and  John  K. 
M.  Ewing,  both  of  New  York  City,  of  counsel),  for  respondent. 

WEEKS,  J.  This  action  was  brought  to  recover  the  sum  of  $1,254.- 
36  and  interest  from  July  1,  1915,  being  the  aggregate  of  72  monthly 
payments,  with  compound  interest,  made  by  plaintiff  to  defendant  under 
an  instrument  called  a  *Trofit-Sharing  5  per  cent.  Savings  Bond,"  dat- 
ed March  3,  1909.  In  the  so-called  "bond"  the  defendant  agreed  to 
pay  to  plaintiff  on  October  1,  1921,  the  sum  of  $3,000,  together  with 
a  pro  rata  share  of  a  so-called  "partnership  surplus  profit  account"; 
the  consideration  being  a  signed  application  for  the  bond,  the  payment 
in  advance  of  $15  and  the  payment  of  a  like  sum  of  $15  on  the  1st  and 
not  later  than  the  10th  day  of  each  calendar  month  until  144  succes- 
sive monthly  payments  shall  have  been  made.  It  was  provided  that, 
in  case  of  60  days'  default  in  the  payment  of  any  installment  due  with- 
in 2  years,  the  amounts  already  paid  might,  at  the  option  of  the  com- 
pany, be  declared  forfeited  as  liquidated  damages,  and  it  was  also 
provided,  under  the  heading  of  "Privileges  of  Surrender  before 
Maturity,"  that  the  surrender  value  should  be  for  the  full  sum  paid 
thereon,  with  5  per  cent,  compound  interest,  as  follows: 

(1)  At  any  time,  to  apply  on  the  purchase  of  real  estate  from  the  company 
for  such  amount  with  accumulated  profits  as  ascertained  by  the  board  of 
directors. 

(2)  At  any  time,  for  transfer  to  another  person. 

(3)  At  any  time  after  two  years,  provided  all  payments  have  been  made  to 
the  date  of  surrender,  to  receive  a  paid-up  bond  due  October  1,  1921. 

**(4)  On  the  1st  day  of  January  or  July  next  succeeding  the  sixth  or  any 
BQcceeding  anniversary  of  this  bond,  provided  all  payments  hereon  have  been 
regularly  and  promptly  made,  the  legal  holder  may,  upon  having  given  to  the 
company  six  months*  written  notice  of  tiis  intention,  withdraw  in  cash  all 

^=»For  otber  cases  see  same  topic  St  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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payments  made  hereon  with  5  per  cent  Interest  aa  each  installment,  com- 
pounded annually  to  the  date  of  withdrawal,  but  without  any  share  in  the 
profits  of  the  company." 

It  was  further  provided,  under  the  heading  "E.  Grace  in  Payments," 
as  follows: 

"A  grace  of  ten  days  without  interest  charged  shall  be  granted  for  the  pay- 
ment of  every  installment  due  hereunder,  after  the  first.  As  the  bond  is  bas- 
ed, however,  on  the  prompt  earning  of  compound  interest  on  installment  pay- 
ments to  be  periodically  made,  the  company  shall  collect  a  penalty  of  one-half 
of  1  per  cent,  for  each  month  or  fraction  of  a  month  that  it  is  past  due,  on  all 
payments  that  it  may  agree  to  accept  later  than  ten  days  after  their  due 
dates." 

It  will  be  readily  seen  that  this  instrument  contains  many  points  of 
similarity  to  life  insurance  policies,  and  certificates  of  membership  in 
building  loan  associations  and  mutual  benefit  associations,  and  its 
designation  as  a  "savings  bond,"  while  possibly  calculated  to  mislead 
investors  of  small  means,  is  certainly  novel  and  ingenious.  It  is  my 
opinion  that  such  a  company,  on  the  facts  set  forth  in  this  record, 
should  be  held  to  a  strict  accountability  for  its  acts  and  representa- 
tions. 

It  is  not  disputed  that,  six  months  prior  to  July  1,  1915,  the  plain- 
tiff gave  to  the  defendant  written  notice  of  his  intention  to  withdraw 
in  cash  the  amount  paid  in  with  interest;  but  it  is  claimed  that  he 
forfeited  his  right  to  demand  the  same  because  of  his  failure  to  make 
all  of  the  payments  regtdarly  and  promptly,  as  required  by  paragraph 
4  above  set  forth,  and  that  he  is  only  entitled  to  a  paid-up  bond  due 
October  1,  1921,  as  provided  for  in  paragraph  3. 

The  complaint  alleged  that  the  plaintiff  had  duly  performed  all 
terms  imposed  upon  him  by  said  bond,  and  had  duly  made  payments 
for  a  period  exceeding  six  years,  and  that  such  payments  as  were 
not  regularly  and  promptly  made  were. duly  accepted  by  the  defend- 
ant with  the  express  understanding  on  the  part  of  the  defendant  that 
all  payments  made  by  plaintiff  were  to  be  withdrawn  in  accordance 
with  the  privilege  granted  under  paragraph  4  of  the  bond,  quoted 
above. 

Upon  the  trial  plaintiff  established  that  he  had  made  payment  of 
72  installments;  that,  although  such  payments  were  not  always 
punctual,  they  were  accepted  by  defendant,  which  sometimes  exacted 
a  penalty  and  at  other  times  did  not ;  and  that  on  December  28,  1914, 
after  a  conversation  with  the  assistant  to  the  president  of  defendant 
at  its  principal  office  in  the  city  of  New  York,  he  delivered  to  the 
defendant  a  written  notice  of  his  intention  to  withdraw  his  money  on 
July  1,  1915. 

Prior  to  that  time  the  plaintiff  had  been  in  correspondence  with 
the  defendant  in  regard  to  a  sale  of  his  bond  and  on  June  29,  1914, 
his  attorneys  had  written  to  the  defendant,  by  letter  addressed  to  its 
president,  as  follows: 

"Your  letter  of  June  22d  has  been  received.  We  note  It  is  doubtful  whether 
Mr.  Schoenberg's  bond  can  be  sold  for  some  time.  As  we  wrote  you,  Mr.  Scho- 
enberg  is  hardly  in  a  position  to  continue  payments  on  this  bond,  and  in  the 
meantime  It  appears  from  your  letter  of  June  10th  to  him  that  you  claim  he  is 
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in  default  of  payment.  We  have  advised  with  him,  and  It  occurs  to  us  that 
probably  the  best  solution  of  this  matter  would  be  to  let  ♦  ♦  ♦  the  matter 
stand,  and  when  he  comes  to  cash  the  same  in  at  the  end  of  the  sixth  year 
according  to  the  terms  of  the  bond  he  will  receive  the  reduced  amount,  all  cash 
payments  with  5  per  cent,  as  named  in  the  fourth  paragraph  of  the  bond.  If 
this  is  satisfactory,  advise  us  under  the  name  of  the  corporation,  and  we  will 
advise  our  client  accordingly." 

At  this  time  plaintiff  had  not  paid  "regularly  and  promptly,"  but 
was  entitled  to  a  paid-up  bond  under  paragraph  3  of  the  contract- 
Under  date  of  July  2,  1914,  the  following  reply  was  received: 

**Your  letter  of  29th  ultimo  at  hand  with  reference  to  bond  of  Max  Schoen- 
berg.  Replying  thereto,  we  beg  to  advise  you  that  it  is  not  possible  for  us  to 
change  our  bond  contract  Mr.  Schoenberg  has  the  right  at  the  present  time 
to  take  a  paid-up  nonprofit-sharing  bond  for  the  amount  he  has  paid  in  plus 
5  per  cent,  interest  to  maturity,  October  1,  1921.  If  payments  are  dropped 
now,  however,  he  will  not  have  the  privilege  ot  withdrawing  cash  at  the  sixth 
year,  and  we  could  not  establish  a  precedent  of  this  kind.  He  would  have  to 
continue  his  payments  for  six  years  in  order  to  avail  himself  of  this  cash  sur- 
render prtvilege.  As  we  advised  Mr.  Schoenberg  some  days  ago,  the  bond  is 
now  subject  to  lapse  into  a  nonprofit-sharing  paid-up  one  without  further  no- 
tice from  us,  and  if  we  do  not  hear  from  him,  therefore,  without  delay  we  will 
carry  the  bond  to  the  nonprofit-sharing  account" 

This  letter  was  signed,  "M.  Turner,  Asst.  to  the  President."  On 
July  7,  1914,  plaintiff  wrote  defendant: 

"I  decided  to  keep  my  payment  on  my  bond.  I  inclose  you  a  check  $15, 
•  ♦  ♦  f or  which  you  please  credit  me,  with  the  understanding  that  I  can 
withdraw  all  my  cash  payments  after  six  years  in  accordance  with  section 
4  of  your  agreement." 

On  January  21,  1915,  he  wrote  the  following  letter: 

"Inclosed  check  for  $60  for  four  months  payments.  ♦  ♦  ♦  I  send  thia 
money  with  the  understanding  that  I  draw  my  money  paid  in  on  July  1, 1915." 

On  January  27,  1915,  he  wrote  defendant: 

"I  inclose  you  check  $32.25,  payment  for  two  months  and  $2.25  penalty.  I 
make  this  payment  with  the  understanding  that  I  can  draw  the  paid-in  money 
on  July  1, 1915,  with  compound  interest." 

On  each  of  these  letters  appears  the  stamp  of  the  defendant,  show- 
ing the  receipt  of  the  letters  and  money.  On  December  28,  1914, 
after  a  conversation  in  the  office  of  the  company  with  Miss  Turner, 
who  signed  the  letter  of  July  2d,  the  following  notice  was  prepared 
and  left  there  with  her: 

"New  York  City,  December  28,  1914. 
"Mutual  Profit  Realty  Company,  New  York  City,  New  York — Gentlemen: 
I  hereby  give  notice  that  on  July  1,  1915,  I  wish  to  withdraw  in  cash  all 
moneys  paid  by  me  on  bond  No.  1161,  with  5%  Interest  thereon,  as  provided 
in  said  bond,  paragraph  4,  page  2,  under  'Privileges  of  Surrender  before  Ma- 
turity.' 

"Very  truly  yours.  Max  Schoenberg  (S)." 

After  the  receipt  of  the  letter  of  July  2,  1914,  and  prior  to  Feb- 
ruary 10,  1915,  plaintiff  paid  to  defendant  the  remaining  installments 
necessary  to  complete  72  payments,  which  were  received  and  accepted 
by  defendant,  together  with  the  penalties.  On  August  19,  1915,  the 
president  of  the  defendant  wrote  the  following  letter : 
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"New  York  City,  August  19.  1915. 
"Lesser  Bros.,  299  Broadway,  N.  Y.  City — Gentlemen:  Referring  to  your 
call  a  few  days  ago  regarding  the  Max  Schoenberg  bond,  I  beg  to  advise  you 
that  I  have  looked  over  the  correspondence  file  and  find  that,  while  it  was 
true  Mr.  Schoenberg  sent,  along  with  his  last  three  remittances,  a  letter  statr 
ing  that  he  is  making  the  payments  with  the  understanding  on  his  part  that 
the  bond  would  be  surrenderable  and  the  money  withdrawn,  on  July  1st,  I 
find  no  record  of  our  having  accepted  the  payments  on  this  condition.  How- 
ever, I  feel  disposed  to  come  to  a  fair  settlement  with  Mr.  Schoenberg,  as  it 
does  not  appear  that  we  made  any  denial  or  statement  to  him  that  such 
privilege  would  not  be  granted.  I  will  therefore  ask  the  board  to  authorize 
payment  of  the  Schoenberg  bond  at  its  next  meeting. 

"Very  truly  yours,  John  W.  Paris,  President." 

[1]  Plaintiff  for  six  years  had  paid  the  installments  due  under  the 
terms  of  his  bond.  He  gave  in  writing  the  required  notice  of  his  in- 
tention to  withdraw  his  money  on  the  1st  day  of  July  next  succeed- 
ing the  sixth  anniversary  of  the  bond.  It  is  true  the  payments  were 
tardy  at  times,  but  the  defendant  accepted  and  retained  the  moneys. 
In  view  of  the  correspondence  between  the  parties,  such  acceptance 
and  retention  constitute  a  waiver  by  defendant  of  the  strict  perform- 
ance of  the  terms  of  the  contract,  and  it  is  now  estopped  from  claim- 
ing any  forfeiture  of  plaintiff's  right  to  recover  because  said  payments 
were  not  "regularly  and  promptly  made.'*  The  provisions  of  para- 
gfraph  E,  "Grace  in  Payments,"  apply  to  all  payments  which  the  com- 
pany "may  agree  to  accept  later  than  ten  days  after  their  due  dates," 
and  the  acceptance  of  such  payments  entitled  the  holder  of  the  bond 
to  all  the  privileges  of  surrender. 

[2,  3]  However,  in  view  of  the  fact  that  the  company  by  its  letter 
of  July  2,  1914,  induced  the  plaintiff  to  make  further  payments  in  or- 
der to  prevent  his  bond  from  lapsing  into  a  nonprofit-sharing  paid-up 
bond,  it  is  unnecessary  to  construe  this  clause  of  the  contract.  That 
letter  was  offered  in  evidence  by  the  defendant,  and  the  signer  had  ap- 
parent authority  to  act  for  the  company.  It  was  written  in  reply  to 
a  letter  addressed  to  the  president  of  the  company.  The  langfuage  of 
the  letter  shows  that  the  writer  had  access  to  the  files  of  the  com- 
pany and  was  familiar  with  the  previous  correspondence  between  the 
parties.  She  was  the  person  whom  plaintiff  had  seen  in  defendant's 
office  on  several  occasions  in  July,  1914,  and  to  whom  he  delivered 
on  December  28,  1914,  his  notice  of  intention  to  withdraw  his  money, 
which  notice  was  produced  upon  the  trial  from  the  files  of  the  defend- 
ant corporation.  The  company  will  not  now  be  heard  to  urge  that 
the  letter  was  not  authorized.  The  plaintiff  was  induced  to  make  fur- 
ther payments  to  defendant  upon  the  belief  that  he  would  be  repaid 
all  of  his  money  in  July,  1915,  and  such  rights  as  the  defendant  mav 
have  had  must  now  be  deemed  waived.  No  inference  can  be  draw.i 
from  the  language  of  the  letter : 

"If  payments  are  dropped  now,  however,  he  wiU  now  have  the  privilege  ot 
withdrawing  cash  at  the  sixth  year,  and  we  could  not  establish  a  precedent  of 
this  kind.  He  would  have  to  continue  his  payments  for  six  years  in  order  to 
avail  himself  of  this  cash  surrender  privilege" 

— except  that  plaintiff  should  have  the  right  to  avail  himself  of  the 
cash  surrender  privilege,  and  that  his  irregular  and  tardy  payments 
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would  be  deemed  waived  if  he  continued  his  payments  and  com- 
pleted them  within  the  six  years.  After  the  receipt  of  this  letter  all 
payments  were  made  by  plaintiff,  as  stated  in  his  letters,  with  the 
understanding  that  he  could  "withdraw  all  cash  payments  after  six 
years  in  accordance  with  section  4  of  the  agreement,"  and  these  pay- 
ments, amounting  to  $195,  with  penalties  of  $4.04,  were  received  and 
retained  by  defendant  without  comment. 

There  is  no  doubt  that  plaintiff  at  that  time  could  have  ceased  mak- 
ing payments  upon  this  bond,  and  the  defendant  could  not  have  com- 
pelled him  to  make  any  further  payments,  as  plaintiff  had  an  abso- 
lute right  to  a  paid-up  bond,  due  in  1921,  for  the  amounts  actually 
paid,  with  compound  interest,  which  is  the  only  right  the  defendant 
is  now  willing  to  accord  him.  Having  obtained  this  additional  money 
from  plaintiff  by  means  of  this  letter,  the  defendant  cannot  be  per- 
mitted to  repudiate  the  obligation  to  repay  on  July  1,  1915,  the  en- 
tire amount  received,  with  compound  interest. 

Upon  the  trial  the  court  held  that,  as  the  complaint  alleged  that  the 
payments  which  were  not  regularly  and  promptly  paid  were  accepted 
with  the  "express  understanding"  that  all  payments  were  to  be  with- 
drawn on  July  1,  1915,  the  plaintiff  was  not  entitled  to  recover  upon 
the  theory  of  an  estoppel,  but  was  required  to  establish  a  new  agree- 
ment waiving  the  condition  of  regular  and  prompt  payment  "founded 
upon  changed  positions  of  bondholder  and  company,  whereby  some 
other  and  different  obligation  was  assumed  by  each  of  the  parties," 
and  further  held  that  there  was  no  proof  of  waiver  or  estoppel.  In 
these  views  I  think  the  trial  judge  was  in  error. 

[4]  The  allegation  of  the  complaint  that  the  plaintiff  duly  perform- 
ed all  terms  imposed  upon  him  by  the  bond,  and  has  duly  made  pay- 
ments as  provided  by  said  bond,  was  an  allegation  of  the  ultimate  fact 
as  to  which  the  estoppel  applied  and  entitled  plaintiff  to  show  waiver 
or  estoppel.  He  was  not  required  to  plead  the  facts  constituting  the 
evidence  of  such  estoppel,  and  the  allegation  of  an  express  understand- 
ing was  therefore  unnecessary.  Feinberg  v.  Allen,  143  App.  Div.  866, 
128  N.  Y.  Supp.  906,  affirmed  208  N.  Y.  215,  101  N.  E.  893;  Davis 
V.  Adler,  92  Misc.  Rep.  458,  156  N.  Y.  Supp.  157. 

[6]  In  this  case,  however,  there  was  a  new  obligation  assumed  by 
each  of  the  parties.  The  plaintiff,  in  order  to  meet  the  suggestion  of 
defendant  as  to  the  requirements  necessary  to  reinstate  his  bond, 
which  the  defendant  claimed  was  subject  to  "lapse"  into  a  nonprofit- 
sharing  paid-up  bond,  and  to  preserve  the  "privilege  of  withdrawing 
cash  at  the  sixth  year,"  agreed  to  "continue  his  pa3mients  for  six 
years  in  order. to  avail  himself  of  this  cash  surrender  privilege."  This 
agreement  the  plaintiff  performed  and  continued  his  payments,  and 
the  defendant  thereby  obtained  from  him  money  which  otherwise  he 
was  not  obliged  to  pay. 

[8]  Although  time  was  stated  to  be  of  the  essence  of  the  contract 
in  the  clause  providing  for  forfeiture  in  case  of  nonpayment  of  the 
installments  during  the  first  two  years,  the  penalty  for  delayed  pay- 
ments after  the  expiration  of  that  period  w?is  limited  by  paragraph  E 
to  a  fixed  rate  of  interest,  which  the  company  could  exact  if  it  exer- 
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cised  Its  option  to  receive  such  payments.  The  acceptance  of  plain- 
tiff's money  was  not  an  extension  of  the  time  for  the  payment  of  a 
debt  which  would  require  a  sufficient  consideration  to  sup^rt  it,  but 
was  the  waiver  of  a  condition  upon  which  the  forfeiture  of  a  privi- 
lege was  claimed  to  depend,  and  therefore  required  no  new  or  inde- 
pendent consideration.  Toplitz  v.  Bauer,  161  N.  Y.  325,  333,  55  N. 
E.  1059.  As  stated  in  Thomson  v.  Poor,  147  N.  Y.  402,  409,  42  N. 
E.  13,  15: 

"We  know  of  no  principle  of  law  wWch  will  permit  a  party  to  a  contract, 
who  is  entitled  to  demand  the  performance  by  the  other  party  of  same  act 
within  a  specified  time,  and  who  has  consented  to  the  postponement  of  the 
performance  to  a  time  subsequent  to  that  fixed  by  the  contract,  and  where 
the  other  party  has  acted  upon  such  consent  and  in  reliance  thereon  has  per- 
mitted the  contract  time  to  pass  without  performance,  to  subsequently  recall 
such  consent  and  treat  the  nonperformance  within  the  original  time  as  a 
breach  of  the  contract." 

In  considering  the  effect  of  failure  to  make  punctual  payment  under 
life  insurance  policies  the  court  said  in  De  Frece  v.  National  Life  Ins. 
Co.,  136  N.  Y.  144,  151,  32  N.  E.  556,  558: 

"It  is  Immaterial  how  the  transaction  may  be  legally  designated.  It  has  the 
element  of  advantage  to  the  promisor  or  of  loss  to  the  promisee,  or  if  there 
are  mutual  promises  it  may  be  upheld  as  a  valid  agreement  supported  by  a 
sufficient  consideration,  or  if  the  Insurer  by  any  declaration  or  course  of 
action  leads  the  insured  to  believe  that  by  conforming  thereto  his  policy  wlU 
not  be  forfeited,  if  foUowed  by  due  conformity  on  his  part,  it  will  operate  as 
an  equitable  estoppel,  and  in  either  case  the  result  will  be  the  same.  The 
forfeiture  is  not  Incurred,  and  the  policy  continues  in  forca" 

In  Qark  v.  West,  193  N.  Y.  349,  360,  86  N.  E.  1,  5,  the  late  Judge 
Werner,  speaking  for  the  court,  said: 

"A  waiver  has  been  defined  to  be  the  intentional  relinquishment  of  a  known 
right.  It  is  voluntary  and  Implies  an  election  to  dispense  with  something  of 
value,  or  forego  some  advantage  which  the  party  waiving  it  might  at  its  option 
have  demanded  or  Insisted  upon  (Herman  on  Estoppel  and  Res  Adjudicata, 
vol.  2,  p.  594 ;  Cowenhoven  v.  BaU,  118  N.  Y.  234  [23  N.  E.  470]),  and  this  defi- 
nition  is  supported  by  many  cases  in  this  and  other  states.  In  the  recent  case 
of  Draper  v.  Oswego  Co.  Fire  B.  Ass'n,  190  N.  Y.  12,  16  [82  N.  E.  755.  756], 
Chief  Judge  CuUen,  in  speaking  for  the  court  upon  this  subject,  said:  'While 
that  doctrine  and  the  doctrine  of  equitable  estoppel  are  often  confused  in  in- 
surance litigation,  there  is  a  clear  distinction  between  the  two.  A  waiver  is 
the  voluntary  abandonment  or  relinquishment  by  a  party  of  some  right  or 
advantage.  As  said  by  my  Brother  Vann  in  the  Kieman  Case,  150  N.  Y.  190 
[44  N.  B.  698]:  "The  law  of  waiver  seems  to  be  a  technical  doctrine,  intro- 
duced and  applied  by  the  court  for  the  purpose  of  defeating  forfeitures. 
*  *  *  While  the  principle  may  not  be  easily  classified,  it  is  weU  established 
that,  if  the  words  and  acts  of  the  insurer  reasonably  Justify  the  conclusion 
that  with  full  knowledge  of  all  the  facts  it  intended  to  abandon  or  not  to 
insist  upon  the  particular  defense  afterwards  relied  upon,  a  verdict  or  finding 
to  that  effect  establishes  a  waiver,  which,  if  it  once  exists,  can  never  be  re- 
voked." The  doctrine  of  equitable  estoppel,  or  estoppel  in  pals,  Is  that  a  party 
may  be  precluded  by  his  acts  and  conduct  from  asserting  a  right  to  the  detri- 
ment of  another  party  who,  entitled  to  rely  on  such  conduct,  has  acted  upon 
it'" 

As  said  by  Judge  Vann  in  Kieman  v.  Dutchess  Co.  Mut  Ins.  Co., 
supra : 
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'*Aii  estoppel  forbids  the  assertion  of  tbe  truth  by  one  who  has  knowingly  in- 
duced another  to  believe  what  Is  untrue  and  to  act  accordingly.  While  ex- 
press waiver  rests  upon  intention,  and  estoppel  upon  misleading  conduct,  im- 
plied waiver  may  rest  upon  either,  for  it  exists  when  there  is  an  intention  to 
waive  unexpressed,  but  dearly  to  be  inferred  from  circumstances,  or  when 
there  is  no  such  intention  in  fact,  but  the  conduct  of  the  insurer  has  misled 
the  insured  into  acting  on  a  reasonable  belief  that  the  company  has  waived 
some  provision  of  the  policy.** 

In  the  present  case  the  evidence  conchisively  establishes  that  the 
defendant,  with  full  knowledge  that  plaintiff  had  not  regularly  and 
promptly  paid  his  installments,  waived  its  right  to  insist  upon  that  de- 
fense provided  plaintiff  completed  his  payments  within  the  six  years, 
and  by  its  letter  and  subsequent  conduct  in  accepting  plaintiff's  pay- 
ments and  notice  induced  the  plaintiff  to  believe  ttiat  he  would  be  en- 
titled to  receive  his  money  on  July  1,  1915,  and  is  therefore  now  es- 
topped from  denying  to  him  such  right  of  recovery. 

The  judgment  appealed  from  is  therefore  reversed,  with  costs,  and 
judgment  directed  for  plaintiff  for  $1,254.36,  with  interest  from  July 
1,  1915,  with  costs.  Submit  findings  of  fact  and  conclusions  of  law 
in  conformity  with  this  opinion. 

LEHMAN,  J.,  concurs.    DELEHANTY,  J.,  concurs  in  result. 


DE  CARLTON  v.  GLASEIL 
(Supreme  Court,  Appellate  Division,  First  department    April  7,  1916.) 

1.  Evidence  <S=s>417(19)— Parol  Evidence— Length  of  Employment. 

Where  the  tele^am  offering  employment  and  the  one  accepting  it  do  not 
state  the  length  of  the  employment,  parol  evidence  is  admissible  to  show 
the  intention  of  the  parties  in  that  respect,  since  the  telegrams  do  not 
show  a  complete,  certain,  and  unambiguous  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {  1899;  Dec.  Dig. 
€=»417(19).] 

2.  Customs  and  Usages  «®=»15(1) — ^Evidence — Contbaot  of  Employment. 

Where  the  telegrams  by  which  an  actor  was  hired  do  not  show  the 
length  of  employment,  evidence  that  it  was  a  custom  in  the  theatrical 
business  that  contracts  of  employment  might  be  terminated  by  either  party 
on  giving  two  weeks'  notice  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Customs  and  Usages,  Cent  Dig.  §§  30, 
81,  33 ;  Dec.  Dig.  <8=»15(1) ;  Evidence,  Cent  Dig.  §  1945.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  De  Carlton  against  Vaughan  Glaser.  Judgment 
for  the  plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWUNG, 
SMITH,  and  DAVIS,  JJ. 

Nathan  Burkan,  of  New  York  City,  for  appellant 
Arthur  F.  DriscoU,  of  New  York  City,  for  respondent 

9  •  ■  ■ 

^S9Por  oUier  caa«B  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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McLaughlin,  J.  The  action  was  brought  to  recover  damages 
for  the  alleged  breach  of  a  contract.  The  complaint  allegejd,  in  sub- 
stance, that  on  the  Sth  of  September,  1912,  defendant  engaged  plain- 
tiff as  a  theatrical  performer  for  a  period  of  52  weeks,  at  a  stated  sal- 
ary, and  plaintiff  agreed  to  render  such  service  during  that  period 
upon  the  terms  stated ;  that  in  accordance  with  the  terms  of  the  con- 
tract he  entered  the  employment  of  the  defendant,  and  continued  to 
perform  his  part  of  the  same  until  the  1st  of  February,  1913,  when 
he  was  discharged;  and  by  reason  thereof  plaintiflf  was  entitled  to 
recover  $1,600,  for  which  judgment  was  demanded. 

The  answer  put  in  issue  the  material  allegations  of  the  complaint,  and 
set  up  as  affirmative  defenses:  (1)  That  at  the  time  plaintiff  was  em- 
ployed by  defendant,  and  at  all  times  while  he  continued  in  such  em- 
ployment, there  was  a  general  custom  and  usage  in  the  theatrical 
profession,  well  understood  by  both  parties,  to  the  effect  that  either  of 
them  had  the  right  to  terminate  the  engagement  upon  giving  2  weeks' 
notice ;  that,  in  accordance  with  such  custom,  defendant,  on  Sie  18th  of 
January,  1913,  notified  plaintiff  of  his  election  to  terminate  the  employ- 
ment, and  2  weeks  thereafter  paid  him  the  salary  due  to  that  time, 
which  plaintiff  accepted  and  then  consented  to  the  termination  of  the 
employment;  and  (2)  that  prior  to  the  commencement  of  the  action, 
for  a  valuable  consideration,  plaintiff  in  writing  released  defendant 
from  the  claim  set  up  in  the  complaint. 

The  evidence  at  the  trial  was  conflicting  as  to  the  time  plaintiff  was 
employed.  He  testified,  in  substance,  that  about  the  1st  of  September, 
1912,  he  met  one  McDonald,  who,  it  is  conceded,  was  defendant's 
representative,  in  a  bodcing  office  in  New  York  City ;  that  he  had  a 
talk  with  him  about  entering  the  employ  of  the  defendant ;  that  he 
informed  McDonald  he  was  then  employed  "in  the  picture  field,"  and 
was  certain  of  steady  employment  for  52  weeks,  and  did  not  feel  like 
giving  that  up  and  taking  a  chance  with  a  road  company ;  that  in  an- 
swer to  that  McDonald  said,  "I  will  give  you  52  weeks,  because  this 
man  never  closes ;  at  the  end  of  his  regular  season  he  goes  into 
stock ;"  that  a  further  talk  was  then  had  as  to  salary,  also  as  to  an  en- 
gagement for  plaintiff's  wife;  that  in  reply  to  the  latter  McDonald 
said  he  thought  he  could  arrange  it  with  the  defendant,  and  plaintiff 
said  if  he  could  he  would  consider  the  proposition;  that  a  few  days 
later  plaintiff  received  a  telegram  from  McDonald  saying,  "If  you 
wish  to  have  wife  with  you,  she  willing  to  do  small  bit,  one  score,  will 
pay  transportation  and  sleeper.  You  to  play  Tellow  Grain  of  Dust, 
sixty  and  fifty  for  stock  at  close  of  road  season.  If  satisfactory  wire 
immediately  Vaughan  Glaser,  Prospect  Theater,  Cleveland;"  that  in 
response  to  this  telegram  plaintiff  caused  one  to  be  sent  reading,  "De 
Carlton  accepts.  When  do  you  want  him  ?  Wire  transportation ;"  that 
after  sending  the  telegram  the  plaintiff  stated  to  McDonald  that  the 
proposition  made  by  the  defendant  was  satisfactory  to  him,  and  he 
entered  the  employ  of  the  defendant  and  continued  therein  until  the 
1st  of  February  following,  when  such  employment  was  terminated. 

The  defendant  testified  that  McDonald  had  no  authority  to  employ 
plaintiff  for  52  weeks,  or  in  fact  to  make  any  contract  until  the  terms 
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of  the  same  had  been  submitted  to  and  approved  by  him,  and  that 
the  only  contract  he  made  with  him  was  that  shown  in  the  telegrams 
to  which  reference  has  been  made.  In  this  respect  he  was  corroborat- 
ed by  McDonald,  who  denied  he  ever  told  plaintiff  that  defendant 
would  employ  him  for  52  weeks.  Defendant  also  produced  several 
witnesses  who  testified  there  was  a  well-known  custom  in  the  theatrical 
business  to  the  eflfect  that,  where  a  contract  of  hiring  was  indefinite 
as  to  time,  the  employment  might  be  terminated  by  either  party  on 
giving  2  weeks'  previous  notice  thereof.  All  of  this  testimony,  how- 
ever, was  at  a  subsequent  stage  of  the  trial  stricken  out,  and  the  jury 
instructed  to  disregard  it,  to  which  exceptions  were  taken.  The  plain- 
tiflF  had  a  verdict,  and  from  the  judgment  entered  thereon  defendant 
appeals. 

[1,2]  The  telegrams,  standing  alone,  do  not  show  a  contract  so 
complete,  certain,  and  unambiguous  as  to  prevent  the  admission  of 
oral  evidence  to  amplify  and  explain  it.  The  length  of  employment 
was  not  stated,  and  for  that  reason  testimony  was  admissible  to  show 
what  the  parties  intended  in  that  respect;  and,  as  bearing  upon  that 
question,  testimony  was  also  admissible  to  prove  a  custom  in  the  the- 
atrical business  to  the  effect  that  the  employment  might  be  terminated 
by  either  party  on  giving  2  weeks'  notice,  where  the  contract  of  hiring 
was  indefinite  as  to  time.  The  main  issue  was  whether  the  hiring 
was  for  a  definite  term  of  52  weeks,  or  for  an  indefinite  term,  and 
the  jury  might  well  have  concluded,  had  this  testimony  remained  in 
the  case,  that  the  contract  was  made  with  reference  to  this  custom, 
and  it  was  an  implied  term  to  be  read  into  the  telegram  sent  by  Mc- 
Donald. 

It  follows,  therefore,  that  the  court  erred  in  rejecting  the  testimony 
offered  by  the  defendant  as  to  this  custom,  and  also  in  striking  out  the 
testimony  that  had  been  received,  and  instructing  the  jury  to  disre- 
gard it.    Hart  v.  Thompson,  39  App.  Diy.  668,  57  N.  Y.  Supp.  334. 

For  the  error  thus  committed,  the  judgment  and  order  appealed 
from  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event.    All  concur. 


MIRANKER  v.  WILLIAMS  et  aL 

(Supreme  Court,  Appellate  Term,  Hirst  Department    April  11^  1916.) 

MA£rrEB  AND  Sebvant  ^s»301(4) — ^NxoLiGENCE  OF  Sebvant — Responsibilttt 
OF  Master. 

One  engaged  in  selling  supplies  for  contractors  and  steamships,  neces- 
sitating delivery  of  the  goods,  who  contracted  with  a  licensed  truckman 
to  make  deliveries  and  to  put  his  name  plate  on  the  truck  while  such  de- 
liveries were  being  made,  was  not  responsible  for  injuries  to  a  child  re- 
sulting from  the  negligence  of  the  driver  of  the  truck,  selected,  hired,  and 
paid  by  the  owner  thereof,  the  only  one  who  could  discharge  him,  who 
had  received  directions  from  the  shipping  clerk  of  the  supplies  contractor, 
since,  to  render  one  liable  as  a  master,  the  actual  control  and  dominion 

^c:9For  other  cases  see  same  topic  A  KEY-NUMBBR  In  all  Key-Numbered  Digests  ft  iadexeb 
158N.Y.S.— 18    • 
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over  the  servant  must  have  been  surrendered  by  the  regular  employer 
and  assumed  by  the  person  in  whose  business  he  is  engaged  at  the  time 
of  the  accident. 

[Ed.  Note.~For  other  cased,  see  Master  and  Servant,  Cent.  Dig.  tl  1213, 
1214 ;   Dec.  Dig.  <@=5»301(4).] 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Harry  Miranker  against  William  E.  Williams  and  others. 
From  a  judgment  for  plaintiff,  after  trial  before  the  court  without  a 
jury,  defendant  Williams  appeals.  Judgment  reversed,  and  complaint 
dismissed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Rufus  L.  Weaver,  of  New  York  City,  for  appellant. 

Breitbart  &  Breitbart,  of  New  York  City  (Bernard  Breitbart  and 
George  P.  Hickey,  both  of  New  York  City,  of  counsel),  for  respondent 

DELEHANTY,  J.  The  plaintiff  has  recovered  damages  suffered 
through  injuries  to  his  infant  son,  resulting,  as  alleged,  from  the  negli- 
gence of  one  Paretti,  the  driver  of  the  truck  which  collided  with  a 
bicycle  ridden  by  the  infant.  The  main  question  involved  in  the  appeal 
is  whether  or  not  the  defendant  is  responsible  as  master  for  the  neg- 
ligence of  the  driver  of  the  truck.  It  appears  that  the  defendant  Wil- 
liams was  in  the  business  of  selling  supplies  for  contractors  and  steam- 
ships, which  necessitated  hauling  for  delivery  of  his  goods.  He  owned 
no  hordes  nor  trucks,  but  contracted  with  one  Assiro,  a  licensed  truck- 
man, to  make  deliveries  and  to  put  his  name  plate  on  the  trucks  while 
such  deliveries  were  being  made.  This  practice  prevailed  for  three 
years  prior  to  the  accident  in  question.  During  all  that  time  Assiro 
had  in  his  employ  the  driver,  Paretti,  whose  duty  it  was  to  go  daily 
to  the  stable  where  the  truck  was  kept  and,  without  further  directions, 
proceed  therewith  to  the  defendant's  place  of  business,  where  he  would 
receive  directions  from  the  defendant's  shipping  clerk.  This  he  did 
on  the  day  of  the  accident.  Paretti  was  not  alone  selected,  hired,  and 
paid  by  Assiro,  but  Assiro  was  the  only  one  who  could  discharge  him. 
The  trial  justice  held  that  Paretti  was  in  the  employ  of  defendant,  and 
this  we  think  was  error. 

Cases  such  as  these  present  the  somewhat  difficult  question  whether 
one  in  the  general  employment  of  one  person  is,  with  respect  to  a  par- 
ticular transaction,  the  servant  of  another.  There  are  numerous  au- 
thorities pro  and  con  upon  the  subject,  but  all  to  the  effect  that  to 
render  a  defendant  liable  the  actual  control  and  dominion  over  the 
servant  must  have  been  surrendered  by  the  regular  employer  and  as- 
sumed by  the  person  in  whose  business  he  is  engaged  at  the  time  of 
the  accident.  The  case  at  bar  we  think,  in  principle,  is  not  unlike 
Kellogg  V.  Church  Charity  Foundation,  203  N.  Y.  191,  96  N.  E.  406, 
38  L.  R.  A.  (N.  S.)  481,  Ann.  Cas.  1913A,  883;  Weaver  v.  Jackson 
(1st  Dept.)  153  App.  Div.  661,  138  N.  Y.  Supp.  609;   Vasligato,  an 
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Infant,  etc.,  v.  Yellow  Pine  Co.,  158  App.  Div.  551,  143  N.  Y.  Supp, 
817. 

In  the  Kellogg  Case  the  defendant  owned,  controlled,  and  managed 
a  hospital,  and  in  connection  therewith  owned  and  used  an  ambulance. 
As  occasion  arose  for  the  use  of  the  ambulance,  a  livery  stable  keeper 
furnished  a  horse  and  driver  therefor,  the  driver  being  directed  by 
defendant  where  to  go.  The  driver  was  employed  by  the  stable  keeper 
by  the  week,  and  when  not  engaged  in  driving  the  ambulance  worked 
around  the  stable.  The  injury  to  the  plaintiff  resulted  from  his  neg- 
ligent driving  of  the  ambulance.  It  was  held  that  defendant  was  not 
responsible  for  the  driver's  negligence.  The  opinion  cites  Standard  Oil 
Company  v.  Anderson,  212  U.  S.  215,  29  Sup.  Ct.  252,  53  L.  Ed.  480, 
to  the  effect  that: 

"The  simplest  case,  and  that  which  wag  earliest  decided,  was  where  horses 
and  a  driv^er  were  furnished  by  a  liveryman.  In  such  cases  the  hirer,  though 
he  suggests  the  course  of  the  journey  and  in  a  certain  sense  directs  it,  still 
does  not  become  the  master  of  the  driver  and  responsible  for  his  negligence* 
unless  he  specifically  directs  or  brings  about  the  negligent  act.'* 

In  the  present  case  there  is  not  the  slightest  claim  that  Williams  in- 
terfered in  any  way  with  Paretti's  management  of  the  truck  in  ques- 
tion. True,  he  directed  Paretti  when  and  where  to  make  deliveries,  but 
not  how  to  manage  or  control  his  horse  and  truck,  or  the  way  to  reach 
his  destination. 

In  Weaver  v.  Jackson,  supra,  an  action  for  personal  injuries  sus- 
tained by  the  fall  of  a  heavy  case  of  goods,  caused  by  the  negligence 
of  the  driver  of  a  truck  in  permitting  it  to  start  away  from  a  platform, 
it  appeared  that  plaintiff's  master,  one  Sternau  &  Co.,  had  the  ex- 
clusive use  of  the  horse  and  truck,  which  was  furnished  by  defendants 
at  a  fixed  rate  per  week,  under  an  agreement  that  defendants  should 
assume  responsibility  from  the  time  the  goods  were  delivered  to  them 
until  they  were  delivered  at  their  destination.  The  defendants  em- 
ployed and  paid  the  driver,  whom  they  selected  and  had  the  right  to 
discharge.  The  plaintiff's  master  did  not  interfere  in  any  way  with 
the  management  of  the  truck  and  horse  by  the  driver.  The  com- 
plaint was  dismissed,  upon  the  theory  that  the  driver  of  the  truck  was 
the  servant  of  the  plaintiff's  master.  Judge  Scott,  writing  for  a  unani- 
mous court,  held  that  the  case  under  consideration  fell  directly  within 
the  principle  enunciated  in  Kellogg  v.  Church  Charity  Foundation, 
supra,  and  many  others  to  the  same  effect.  His  opinion  concludes, 
and  I  quote  it  for  its  application  to  the  case  at  bar,  as  follows : 

"The  driver  of  the  truck  was  employed  and  paid  by  defendants,  who  alone 
selected  him,  and  had  the  sole  and  complete  power  to  discharge  him.  So 
far  as  concerned  the  times  and  places  at  which  deliveries  were  to  be  made, 
the  driver  undoubtedly  was  subject  to  the  orders  of  Sternau  &  Co. ;  but  so 
far  as  concerned  the  handling  and  management  of  the  horse  and  truck,  he 
was  the  defendants*  servant.  The  distinction  is  perfectly  clear  and  has  fre- 
quently been  pointed  out" 

In  Vasligato  v.  Yellow  Pine  Co.,  supra,  it  appeared  that,  when  de- 
fendant had  to  make  large  deliveries  of  lumber,  it  engaged  extra  horses 
and  drivers  from  a  public  truckman,  one  McAllister.    While  driving 
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a  lumber  truck  owned  and  used  by  defendant,  but  driven  by  a  driver 
furnished  by  McAllister,  it  ran  over  plaintiff.  This  driver  received  his 
wages  from  McAllister.  On  the  morning  of  the  accident  the  defendant 
had  reported  at  the  McAllister  stables,  where  he  took  his  orders  for 
the  day.  He  was  to  harness  his  horses,  go  with  them  to  defendant's 
lumber  yard,  and  drive  out  defendant's  loaded  trucks  as  defendant  di- 
rected. At  the  yard  the  driver  was  given  the  destination  of  his  load, 
and  he  proceeded  to  make  deliveries  without  being  accompanied  by 
any  representative  of  defendant.  At  the  end  of  the  month  defendant 
paid  McAllister  at  the  rate  of  $7  a  day  for  the  horses  and  driver.  De- 
fendant could  not  select,  engage,  or  discharge  the  driver ;  if  dissatis- 
fied, defendant  could  only  complain  to  McAllister,  and  perhaps  demand 
another  driver  to  be  substituted.  The  defendant  had  merely  told  the 
driver  where  to  drive,  without  directing  his  route  or  otherwise  inter- 
fering with  his  actions.  •  Held,  that  the  driver  remained  the  servant  of 
his  general  employer  and  had  not  come  under  the  exclusive  control  of 
defendant;  that,  as  the  legal  relation  of  master  and  servant  did  not 
exist  between  the  defendant  and  the  driver,  the  complaint  was  prop- 
erly dismissed,  citing  Kellogg  v.  Church  Charity  Foundation,  supra, 
and  Weaver  v.  Jackson,  supra. 

In  the  present  case  Paretti  was  selected,  employed,  and  paid  by 
Assiro,  who  alone  could  discharge  him.  This,  in  our  opinion,  in 
view  of  the  authorities  cited,  made  him  the  servant  of  Assiro,  and 
not  of  Williams. 

The  respondent  calls  to  our  attention  and  relies  .upon  Higgins  v. 
Western  Union  Telegraph  Co.,  156  N.  Y.  75,  50  N.  E.  500,  66  Am. 
St.  Rep.  537,  and  Howard  v.  Ludwig,  171  N.  Y.  507,  64  N.  E.  172,  for 
a  sustention  of  the  judgment  herein;  but  those  authorities  are  clearly 
distinguishable  from  the  facts  herein.  In  the  Higgins  Case  a  building 
owned  by  defendant  had  been  damaged,  and  a  contractor  was  engaged 
in  repairing  and  restoring  it,  and,  among  other  things,  was  to  furnish  v 
elevators,  .and  they  were  then  in  his  control  and  use.  He  needed  a 
man  to  assist  him  in  operating  one  of  the  elevators,  and  obtained  from 
defendant  one  Algar  for  that  purpose,  whose  negligent  operation  of 
the  elevator  was  responsible  for  the  accident.  The  distinguishing 
feature  in  that  case  is  that  the  contractor  had  control  of  the  elevator. 
It  was  his  property,  and  it  was  he  who  gave  orders  to  Algar. 

Howard  v.  Ludwig  was  decided  by  the  Court  of  Appeals  in  1902 
by  a  closely  divided  court,  and  is  well  distinguished  by  Mr.  Justice 
Scott  in  Weaver  v.  Jackson,  supra. 

In  view  of  the  foregoing,  we  conclude  that  the  judgment  herein 
should  be  reversed,  with  $30  costs,  and  the  complaint  dismissed,  with 
costs. 

LEHMAN,  J.  (dissenting).  The  plaintiff  was  injured  by  a  colli- 
sion with  a  truck  which  bore  the  sign  of  the  defendant  Williams. 
Both  the  truck  and  the  driver  were  engaged  exclusively  in  the  work 
of  delivering  packages  sent  out  by  Williams.  It  seems  to  me  that 
thtise  facts  are  sufficient  to  warrant  the  inference  prima  facie  that  the 
driver  of  the  truck  was  in  the  defendant  Williams'  employ.    Upon 
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somewhat  similar  facts  the  Court  of  Appeals,  in  the  case  of  Kellogg 
V.  Church  Charity  Foundation,  203  N.  Y.  191,  96  N.  E.  406,  38  L.  R. 
A.  (N.  S.)  481,  Ann.  Cas.  1913A,  883,  held  that  such  an  inference 
was  warranted,  but  in  that  case  the  court  held,  further,  that  the  undis- 
puted facts  shown  by  the  defendant  rebutted  this  presumption  as  a 
matter  of  law. 

The  question  presented  in  this  case  is  strikingly  similar  to  the  ques- 
tion presented  in  the  case  in  the  Court  of  Appeals,  but  I  cannot  con- 
cur in  the  view  that  either  the  decision  or  reasoning  in  that  case  re- 
quires us  to  hold  that  the  driver  in  the  present  case  was,  as  a  matter 
of  law,  not  in  the  employ  of  the  defendant  Williams.  In  both  cases 
the  driver  was  hired  subject  to  discharge  by  a  third  party,  and  his 
wages  paid  by  that  party.  In  both  cases  the  driver  was  therefore  in 
the  general  employ  of  the  third  party.  In  the  Kellogg  Case  the  de- 
fendant kept  an  ambulance  in  a  livery  stable,  and  when  a  call  came 
in  the  livery  stable  keeper  would  furnish  a  horse  and  driver  for  the 
ambulance.  No  special  driver  was  kept  by  the  livery  stable  man  for 
this  work,  but  when  a  call  came  in  the  livery  stable  man  would  send 
out  any  one  of  three  or  four  drivers.    He  testified  that : 

•*There  was  no  different,  no  other,  arrangement  with  the  Church  Charity 
Foundation  in  regard  to  hiring  out  this  driver  than  there  was  with  any  livery 
call  I  received.*' 

In  that  case  the  court  held  that  the  undisputed  facts  established  that 
there  was  no  greater  degree  of  control  over  the  driver  of  the  Church 
Charity  Foundation  than  exists  in  the  ordinary  case  of  the  hire  of  a 
conveyance,  with  a  driver,  from  a  livery  stable,  and  that  the  defendant 
was  therefore  not  liable  for  the  negligence  of  the  driver  upon  any 
theory  of  respondeat  superior.  The  court  did  not,  however,  hold  that 
in  no  case  where  a  conveyance,  horse,  and  driver  was  hired  out  would 
the  hirer  become  the  master  of  the  driver,  nor  did  it  overrule  its  pre- 
,  vious  decisions  in  the  cases  of  Baldwin  v.  Abraham,  57  App.  Div.  67, 
67  N.  Y.  Supp.  1079.  affirmed  171  N.  Y.  677,  64  N.  E.  1118,  and 
Howard  v.  Ludwig,  171  N.  Y.  507,  64  N.  E.  172.  On  the  contrary, 
it  distinguished  those  cases,  and  inferentially  held  that  they  still  repre- 
sent the  law,  though  probably  the  later  case  has  placed  a  definite  lim- 
itation upon  any  extension  of  the  rule  of  the  earlier  cases.  The  court 
stated : 

"The  distinction  between  such  cases  and  one  like  the  present  is  well  pointed 
out  by  Mr.  Justice  Moody  in  Standard  Oil  Co.  v.  Anderson,  212  U.  S.  215  [29 
Sup.  Ct.  252,  53  Ia  Ed.  480].  Where  one  furnishes  another  with  men  to  do  work 
for  him,  and  places  them  under  his  exclusive  control  In  its  performance,  those 
men  become  pro  hac  vice  the  servants  of  him  to  whom  they  are  furnished,  and 
he  is  responsible  for  their  negligence,  because  the  work  is  his  work  and  they 
are  his  workmen  for  the  time  being.  On  the  other  hand,  where  work  is  un- 
dertaken to  be  performed  by  the  person  who  furnishes  the  workmen  through 
servants  of  his  selection,  and  he  retains  direction  and  control,  he  remains 
responsible  for  any  negligence  on  their  part  in  the  conduct  of  the  work." 

In  the  present  case  it  is  shown  that  for  three  years  the  defendant 
had  been  hiring  trucks,  horses,  and  drivers  from  one  Assiro.  Assiro 
did  no  general  business  of  hiring  out  trucks,  but  he  and  his  trucks  and 
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drivers  worked  only  for  the  defendant.  The  driver  for  whose  neg- 
ligence the  defendant  was  responsible  was  in  the  general  employ  of 
Assiro  during  all  this  time,  but  did  no  work  except  in  driving  the  truck 
hired  to  the  defendant.  The  defendant  could  undoubtedly  have  re- 
fused to  allow  the  driver  to  work  for  him,  and  such  refusal  would 
have  resulted  in  the  driver's  discharge  from  the  general  employment, 
as  well  as  from  his  special  employment,  if  special  employment  existed. 
The  driver  received  no  orders  from  his  general  employer,  except  a  gen- 
eral instruction  to  take  the  truck  to  defendant's  place  of  business  each 
morning.  Assiro  was  not  interested  in  the  work  that  the  driver  per- 
formed during  the  day.  It  is  not  shown  that  he  assumed  any  responsi- 
bility to  the  defendant  for  the  correct  delivery  of  the  packages.  His 
,  contract  was  apparently  only  to  furnish  a  truck,  with  horse  and  driver, 
to  perform  any  services  required  by  the  def endatit.  While  apparently 
the  defendant  gave  no  directions,  except  as  to  places  of  delivery,  it  is 
not  shown  that  he  did  not  have  the  full  right  and  power  to  give  any  di- 
rections he  might  see  fit. 

In  this  case  as  in  the  case  of  Baldwin  v.  Abraham,  supra,  these  un- 
disputed facts  seem  to  me  insufficient  to  rebut,  as  a  matter  of  law,  the 
original  inference  that  the  driver  was  under  the  defendant's  control, 
and  there  is  sufficient  evidence  of  the  two  elements  which  the  Court 
of  Appeals  of  this  state  and  the  Supreme  Court  of  the  United  States 
consider  determinative  of  the  question  of  the  liability  of  the  special 
employer.  The  driver  at  the  time  of  the  accident  was  engaged  in  the 
defendant's  work,  and  the  inference  that  he  was  under  the  defendant's 
control  and  direction  seems  to  me  fully  warranted  upon  the  entire  tes- 
timony. 

Judgment  should  therefore  be  affirmed,  with  costs. 


(94  Misc.  Kep.  142) 

AUSTIN  BALDWIN  &  CO.,  Inc.,  v.  KOHLBR  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    March  29,  1916.) 

1.  ExEcuTOBs  AND  Administbatobs  <&=>156— Claius  Against  Estates— Con- 

TBACTs— Presumptions. 

A  contract  of  decedent  with  plaintiff,  requiring  the  plaintiff  to  handle 
export  business  in  the  usual  manner,  attending  to  disbursements  for  the 
period  of  one  year,  raises  the  presumption  that  decedent  intended  to  bind 
his  executors  and  administrators  on  such  contract,  u&less  it  was  of  such 
a  nature  as  to  call  for  a  personal  quality  of  decedent ;  the  words  of  the 
contract  not  sutQdently  indicating  a  contrary  intent. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Dec. 
Dig.  «@==>156.] 

2.  Damages  ^=>  163(4) — ^Breach  of  Contbact— Amount  Recovebable— Bubden 

OF  Proof. 

Contract  of  plaintiff  to  handle  defendant's  testator's  export  business 
for  one  year,  through  its  agents,  domestic  and  foreign,  is  not  a  contract 
for  services,  so  as  to  relieve  plaintiff  from  proving  the  amount  of  damages 
Incurred  through  its  breach ;  no  presumption  being  in  such  case  indulged 
that  there  was  no  expense  in  connection  with  the  services. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  §  459;  Dec  Dig. 
<&=>163(4).] 

^=:9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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3.  Appeai«  and  Ebbob  ^=»1076— Rrcobd  of  AppbaIt— Contentions  op  Pabties. 

The  plalntlflP,  who,  on  appeal,  contended  upon  one  phase  of  the  case  that 
bis  contract,  for  breach  of  which  he  sued,  was  not  personal,  was  conclud- 
ed by  such  contention,  and  could  not,  as  to  another  phase  of  the  case,  urge 
that  It  was  personal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Gent.  Dig.  §i  4254, 
4255;   Dec.  Dig.  <©=>1076.] 

4.  Damages  ^=»163(1) — Bbeaoh  of  Gontbact^Bubden  of  Pboof. 

The  burden  is  upon  the  plaintiif  to  prove  his  damages  for  breach  of 
contract  for  which  he  suea 

[Ed.  Note. — For  other  cases,  see  Damages,  Gent  Dig.  {§  454,  455;  Dec. 
Dig.  «&=>163(1).] 

5.  Damages  <®=»163(2) — ^Bbeach  of  Gontbact— Bubden  or  Pboof— Waivbb. 

The  burden  of  proving  his  damages  being  upon  the  plaintiff,  who  sues 
for  breach  of  contract,  it  Is  immaterial,  upon  the  question  of  waiver, 
whether  defendants  on  the  trial  proved  that  the  damages  alleged  could 
have  been  reduced. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  (§  466,  457;  Dec. 
Dig.  (9=:9l63(2).] 

6.  Appeal  and  Ebbob  ^=»S78(2) — Scope  of  Review— Waiveb  of  Defenses. 

Although  defendants,  in  an  action  for  breach  of  contract,  relying  in  the 
trial  court  on  the  contentions  that  the  contract  terminated  on  the  death 
of  their  decedent,  and  that  the  contract  was  induced  by  false  representa- 
tions, thereby  waived  their  right  to  urge  plaintiff's  failure  to  prove  the 
damages  suffered  by  the  alleged  breach  as  groimd  for  reversal,  there  was 
no  waiver  which  plaintiff  could  urge  on  its  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  ^=s>878(2).] 

7.  Appeal  and  Ebbob  ^=»1177(8) — Scope  of  Review— DAMAOEa— Reassess- 

ment. 

Under  Gode  Giv.  Proc.  §  1317,  providing  the  judgments  which  may  be 
rendered  on  appeal,  the  court  cannot,  on  reversing  a  Judgment  on  the 
ground  that  the  jury  was  not  permitted  to  consider  the  full  extent  of  the 
damages,  and  therefore  brought  in  a  verdict  apparently  insufficient,  in- 
crease the  verdict  through  consideration  of  issues  upon  whldi  the  jury 
has  not  passed ;  such  authority  not  being  conferred  by  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  (  4599; 
Dec.  Dig.  <&=»1177(S).] 

8.  Appeal  and  Ebbob  ^=»1177(8) — Scope  of  Review— Judgment  Entby. 

Where  the  jury  was  required,  in  an  action  for  breach  of  contract,  to 
assess  damages  for  one  month  only,  and  the  court  on  appeal  ruled  that 
damages  for  ten  months  should  have  been  assessed,  it  could  not  there- 
upon assess  an  amount  ten  times  that  of  the  verdict,  but  the  case  was 
required  to  be  remanded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  §  4599; 
Dec  Dig.  <8=>1177(8).] 

9.  Appeal  and  Ebbob  ^=»  1212(2) — ^Remand— Waiveb  of  Objections. 

That  defendants,  In  an  action  for  breach  of  contract,  failed  to  object 
on  the  ground  that  plaintiff  had  failed  to  prove  his  damages  for  one  month, 
would  not  preclude  them,  on  trial  after  remand  of  the  cause,  from  raising 
such  objectipn  as  to  damages  for  a  longer  period  not  submitted  to  the 
Jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  {  4713 ; 
Dec.  Dig.  iS^1212(2).] 
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10.  Appeal  and  Ebbor  <@=>1212(1) — ^Reuand— New  TBiAir--SEVERANCB  of  Is- 
sues. 

Where  new  trial  is  granted  after  reversal  of  a  Judgment  of  damages  for 
breach  of  contract,  the  court  cannot  sever  the  issues,  and  confine  the  trial 
solely  to  the  amount  of  damages,  upon  which  issue  the  cause  was  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {  4713; 
Dec.  Dig.  <®=>1212(1).] 

Action  by  Austin  Baldwin  &  Co.,  Incorporated,  against  Veronica 
Kohler  and  others,  as  executors  of  the  last  will  and  testament  of 
Charles  Kohler,  deceased.  On  motion  to  vacate  a  resettlement  of 
an  order  for  judgment.    Motion  denied. 

See,  also,  92  Misc.  Rep.  174,  155  N.  Y.  Supp.  196. 

Argued  October  Term,  1915,  before  BIJUR  and  SHEARN,  JJ. 

Thompson,  Freedman  &  Cooke,  of  New  York  City  (Carleton 
Sprague  Cooke,  John  Reynolds,  and  Wilder  Goodwin,  all  of  New 
York  City,  of  counsel),  for  appellant. 

O'Gorman,  Battle  &  Vandiver,  of  New  York  City  (George  Gordon 
Battle  and  Isaac  H.  Levy,  both  of  New  York  City,  of  counsel),  for 
respondents. 

BIJUR,  J.  This  matter  comes  before  us  on  a  motion  to  vacate  a 
resettlement  of  our  order  for  judgment.  On  the  original  appeal  to 
this  court  judgment  in  favor  of  plaintiff  for  $125  (and  costs)  was  set 
aside,  and  judgment  in  favor  of  plaintiff  for  $1,250  directed.  Suit  was 
brought  by  plaintiff  to  recover  damages  for  breach  of  an  executory 
contract  made  with  defendants'  testator.  The  contract,  dated  March 
14,  1913,  provided,  so  far  as  material,  that  the  plaintiff  will  "handle 
the  same  [i.  e.,  Kohler's  export  business]  in  the  usual  manner,  and 
will  pay  for  your  [Kohler's]  account  all  necessary  disbursements  in 
connection  with  the  same  for  ocean  freights,  consular  fees"  during  the 
year  succeeding  the  acceptance,  which  was  March  25,  1913.  Kohler 
died  June  4th  of  that  year,  but  on  May  3d  the  manager  of  his  busi- 
ness had  repudiated  the  contract.  The  opinion  of  this  court,  revers- 
ing the  judgment  below,  is  reported  in  92  Misc.  Rep.  174,  155  N. 
Y.  Supp.  196.  An  opinion  of  an  appellate  court,  it  need  hardly  be 
said,  does  not  necessarily  set  forth  all  the  reasons  of  all  the  mem- 
bers of  the  court  for  arriving  at  the  conclusion  therein  indicated. 

[  1  ]  In  my  view,  the  language  of  Judge  Peckham  in  Chamberlain 
V.  Dunlop,  126  N.  Y.  45,  52,  26  N.  E.  966,  967  (22  Am.  St.  Rep.  807), 
is  applicable  to  the  contract  here  involved : 

'The  presumption  is  that  the  party  making  the  contract  intends  to  bind  his 
executors  and  administrators,  unless  the  contract  is  of  that  nature  which  calls 
for  some  personal  quality  ot  the  testator,  or  the  words  of  the  contract  are 
such  that  it  is  plain  no  presumption  of  the  kind  can  be  indulged  iiL" 

It  seems  to  me  that  this  contract,  tested  by  this  rule,  was  intended 
to  be  binding  upon  the  defendants  as  executors  of  Charles  Kohler, 
deceased.  See  Kemochan  v.  Murray,  53  Hun,  50,  5  N.  Y.  Supp. 
869,  which  was  another  phase  of  a  case  reported  in  HI  N.  Y.  306, 
18  N.  E.  868,  2  L.  R.  A.  183,  7  Am.  St.  Rep.  744,  and  Russell  v. 
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Buckhout,  87  Hun,  46,  34  N.  Y.  Supp.  271.  See,  also,  Hawkins  v. 
Ball,  57  Ky.  (18  B.  Mon.)  816,  68  Am.  Dec.  755;  Drummond  v. 
Crane,  159  Mass.  577,  35  N.  E.  90,  23  L.  R.  A.  707,  38  Am.  St. 
Rep.  460.  In  this  respect  this  case  differs  radically  from  Matter  of 
Daly,  58  App.  Div.  49,  68  N.  Y.  Supp.  596,  and  Spalding  v.  Rosa, 
71  N.  Y.  40,  27  Am.  Rep.  7.  See,  also,  Tete  v.  Lanaux,  45  La.  Ann. 
1343,  14  South.  241  (distinguishing  between  the  death  of  an  obligor 
and  an  obligee,  under  the  Louisiana  Code). 

Entertaining  these  views,  I  could  not  escape  the  conclusion  that 
the  learned  trial  court  had  erred  in  ruling  in  substance  that  the  con- 
tract by  virtue  of  its  terms  was  ended  by  the  death  of  Charles  Kohler, 
and  that,  therefore,  no  recovery  could  be  had  for  the  time  succeeding 
his  decease.  There  had  been  no  suggestions,  as  I  recall  it,  either  at 
the  trial  or  in  the  briefs  submitted  to  us,  that  the  defendants  urged 
or  desired  to  urge  any  point  other  than  that  the  contract  had  been 
induced  to  be  made  on  their  part  by  false  representations  of  the 
plaintiff,  and  that  the  learned  trial  judge  had  correctly  ruled  (in  his 
charge)  that  recovery  must  be  limited  to  the  term  of  'the  life  of 
Kohler.  It  seemed  to  us,  therefore,  that  as  the  jury  had  found  ad- 
versely to  defendants  on  the  fact,  and  the  judge  had  ruled  adversely 
to  plaintiff  on  the  question  of  the  term  of  the  contract,  which  ruling 
we  were  about  to  reverse,  judgment  might  properly  be  directed  in 
favor  of  plaintiff  for  the  full  amount  provided  in  the  contract  to  be 
paid  to  plaintiff. 

We  do  not  recall  that  on  the  motions  for  rearg^ument  or  for  leave 
to  go  to  the  Appellate  Division,  made  by  defendants,  the  point  was 
raised  by  defendants  that  they  were  entitled  to  have  plaintiff  make 
proof  of  his  actual  damage,  so  that  defendants  might  in  substance  have 
credit  for  the  amount  which  it  would  have  cost  plaintiff  to  perform 
its  part  of  the  agreement.  That  point,  however,  was  directly  raised 
on  a  motion  to  resettle  our  order,  so  as  to  grant  a  new  trial  in  place 
of  directing  judgment  in  favor  of  plaintiff  for  the  full  amount.  Upon 
the  present  motion,  plaintiff  challenges  the  correctness  of  our  grant- 
ing the  motion  to  thus  resettle  the  order  on  two  grounds :  (1)  That 
defendants  have  waived  their  right  to  litigate  this  point,  because  they 
neither  proved  nor  offered  to  prove  at  the  trial  below  what,  if  any- 
thing, it  would  have  cost  plaintiflf  to  perform  the  contract.  (2)  That 
the  contract  is.  of  such  nature  that  it  must  be  treated  as  one  for 
"services,"  namely,  one  in  which  it  must  be  presumed  that  the  plain- 
tiff would  be  put  either  to  no  expense  or  to  an  expense  substantially 
negligible. 

[2,3]  I  find  neither  ground  well  taken.  Upon  the  second  point, 
plaintiff  cites  Ware  Bros.  Co.  v.  Cortland,  etc.,  Co.,  192  N.  Y.  439, 
85  N.  E.  666,  22  L.  R.  A.  (N.  S.)  272,  127  Am.  St  Rep  914,  where 
plaintiffs  were  permitted  to  recover  the  full  contract  price,  without 
proof  of  cost  of  performance,  under  an  agreement  to  insert  defend- 
ant's advertisement  in  plaintiff's  publication.  The  court  there  held, 
in  substance,  that  it  was  manifest,  as  a  matter  of  common  knowledge, 
that  the  cost  of  printing  an  advertisement  in  a  publication  tegularly 
issued  was  merely  that  of  the  "ink  used  and  paper  upon  which  it  is 
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printed,  and  these  articles  are  of  such  trivial  value  as  not  in  our 
judgment  to  change  the  character  of  the  contract  from  one  for  serv- 
ices to  be  rendered."  I  find  nothing  parallel  to  this  in  the  contract  in 
the  instant  case;  nor  does  it  become  material  to  urge  (as  the  plain- 
tiff now  does)  that  this  contract  calls  merely  for  the  performance  of 
"services."  The  use  of  that  word  is  significant  in  this  connection  only 
where  the  services  are  those  of  the  contractor  alone,  namely,  where 
they  are  personal,  and  that  the  Court  of  Appeals  had  personal  serv- 
ices in  mind  in  writing  as  it  did  in  the  Ware  Case,  is  evident  from  its 
citation  of  Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep.  285,  and 
Milage  v.  Woodward,  186  N.  Y.  252,  257,  78  N.  E.  873.  But  that  is 
quite  different  from  assuming  as  matter  of  law  that  when  one  agrees, 
not  merely  to  render  services,  but  also  to  see  that  services  of  a  varied 
and  prolonged  character  are  performed  by  his  employes,  he  incurs 
no  measurable  expense  in  that  regard.  My  inference  would  naturally 
be  to  the  contrary.  In  addition  to  our  own  view  that  the  contract  in 
the  case  at  bar,  on  the  present  state  of  the  record,  called  for  work  and 
services  other  than  personal,  plaintiff  is  concluded  upon  that  point 
by  our  having  sustained  on  this  appeal  its  own  contention  in  that  re- 
gard.   In  its  brief  on  the  appeal  it  urged : 

"The  preaumption  Is  that  the  party  making  a  contract  Intends  to  Mud  his 
executors  and  administrators,  unless  the  contract  is  of  that  nature  which 
calls  for  some  personal  qttaHty  of  the  testator  or  the  other  party.** 

And  again: 

"This  contract  is  certainly  at  least  as  impersonal  as  a  contract  to  build  a 
house." 

[4]  This  consideration,  however,  disposes  equally  of  plaintiffs  first 
point,  for  it  is  axiomatic  that  the  burden  lies  upon  the  plaintiff  to  prove 
his  damages  arising  out  of  a  breach  of  contract.  What  plaintiff  has 
in  mind  is  the  right  or  burden,  as  the  case  may  be,  of  the  defendants 
to  show  that  these  damages  could  have  been  reduced.  See  Railway 
Advertising  Co.  v.  Standard  Co.,  83  App.  Div.  191,  83  N.  Y.  Supp. 
338,  affirmed  178  N.  Y.  570,  70  N.  E.  1108. 

[5]  Consequently,  whether  defendants  at  the  trial  undertook  to 
make  that  proof  or  not  is  wholly  immaterial.  Cases  cited  by  plain- 
tiff on  this  point,  such  as  Northampton  Bank  v.  Kidder,  50  N.  Y. 
Super.  Ct.  246,  and  Emmerich  v.  Hefferan,  53  N.  Y.  Super.  Ct.  98,. 
have  no  application  whatsoever  to  the  present  controversy.  They  con- 
cern only  motions  for  new  trial  on  the  grounds  of  newly  discovered 
evidence. 

[6]  I  think  that  what  plaintiff  is  really  endeavoring  to  urge  upon 
us  is  that  defendants,  by  relying  below  solely  on  their  contention  of 
law  that  the  contract  was  terminated  by  the  death  of  Kohler,  and 
their  contention  of  fact  that  the  contract  was  induced  by  false  repre- 
sentations, had  forever  waived  the  right  to  require  plaintiff  to  prove 
that  it  had  suffered  damage  by  defendants'  breach  of  the  contract 
It  is  undoubtedly  true  that  defendants  were  barred  from  urgine  plain- 
tiff's failure  of  proof  in  this  respect  as  a  ground  for  reversmg  the 
judgment  against  them,  because  they  had  not  raised  that  point  below. 
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but  defendants  did  not  appeal  from  the  judgment  against  them  for 
$125.  It  was  upon  the  plaintiff's  appeal  that  we  reversed  the  judg- 
ment 

[7]  I  have  herein  explained  that  we  proceeded  to  direct  a  judgment 
in  favor  of  plaintiff  for  the  full  amount  on  the  assumption,  gratuitous 
though  it  may  have  been,  that  defendants  did  not  desire  to  contest 
the  amount  but  only  to  raise  a  question  of  law.  We  never,  however, 
considered  that  defendants  had,  by  waiver  or  otherwise,  precluded 
themselves  from  litigating  this  point  Since,  therefore,  this  question 
is  now  directly  presented  for  our  consideration,  I  am  of  opinion  that, 
without  defendants'  consent,  we  have  no  power  to  direct  the  judgment 
originally  ordered  to  be  entered.  Until  the  amendment  of  section 
1317,  infra,  an  appellate  court  on  reversing  a  judgment  would  grant 
a  new  trial  unless — 

"the  appellate  court  can  see  that  no  possible  state  of  proof,  applicable  to  the 
issues  In  the  case,  will  entitle  the  party  to  a  recovery."  Eduionston  v.  Mo- 
Loud,  16  N.  Y.  543,  545;  Brackett  v.  Griswold,  128  N.  Y.  644,  28  N.  E.  365; 
New  V.  VlUage  of  New  Rochelle,  158  N.  Y.  41,  43,  52  N.  E.  64T;  Mansfleld  v. 
Mayor,  eta,  of  New  York,  165  N.  Y.  208,  215,  68  N.  B.  889. 

Of  course  it  cannot  be  successfully  claimed  that  any  such  situation 
is  presented  in  the  case  at  bar.  Our  power,  therefore,  must  be  sought 
in  section  1317  of  the  Code  of  Civil  Procedure.  This,  however,  as 
pointed  out  in  the  lucid  opinion  of  Judge  Miller  in  Middleton  v.  Whit- 
ridge,  213  N.  Y.  499,  506,  507,  108  N.  E.  192,  does  not  warrant  the 
appellate  court  to  substitute  its  judgment  on  the  facts  for  the  judg- 
ment of  the  jury.  As  is  said  in  Whitehead  v.  Kennedy,  69  N.  Y.  462, 
468: 

'This  would  be  substituting  another  tribunal  from  that  known  to  the  Con- 
stitution and  the  laws  for  the  trial  of  causes." 

And  in  Cuff  v.  Dorland,  57  N.  Y.  560,  565,  the  Court  of  Appeals, 
speaking  of  the  former  General  Term,  said : 

'They  had  power  to  order  final  Judgment  when  the  facta  were  (tgreed  to  "by 
the  parties  or  found  ty  the  court  or  a  jury  on  the  triaV* 

See  to  the  same  effect,  Benedict  v.  Amoux,  154  N.  Y.  715,  723- 
727,  49  N.  E.  326. 

In  other  words,  I  take  it  that  we  may  say  for  practical  purposes 
that  the  appellate  court  may  for  the  nonce  put  itself  in  the  position  of 
the  trial  judge,  and  if  there  has  been  a  motion  to  dismiss  or  to  direct 
a  verdict,  upon  which  he  has  erroneously  ruled,  or  special  findings  of 
the  jury,  upon  which  he  has  directed  an  erroneous  general  verdict, 
or  a  general  verdict,  which  he  has  erroneously  set  aside,  the  appellate 
court  may  reverse  the  erroneous  ruling  and,  disregarding  it,  give  such 
judgment  as  would  have  been  warranted  at  that  trial.  We  have,  how- 
ever, no  power,  on  reversing  a  judgment  because  the  jury  was  not 
permitted  to  consider  the  full  extent  of  the  damage,  and  has,  there- 
fore, brought  in  a  verdict  apparently  insufficient,  to  proceed  to  in- 
crease that  verdict  through  consideration  of  issues  upon  which  the 
jury  has  not  passed.  See,  also,  Dayton  v.  Parke,  142  N.  Y.  391,  398, 
37  N.  E.  642. 
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[8]  It  IS  quite  true  that  the  verdict  of  the  jury  in  the  case  at  bar 
must  necessarily  have  been  predicated  upon  a  finding  that  the  con- 
tract was  entered  into  by  the  defendants  without  fraud  practiced  by 
the  plaintiff,  and  that,  consequently,  the  plaintiff  was  entitled  to  the 
damages  which  he  suffered  for  a  breach  of  the  contract  as  a  whole. 
It  may  also  be  urged  that,  having  found  the  damage  for  the  one 
month  to  be,  as  claimed  by  the  plaintiff,  the  full  amount  of  the  con- 
tract payment  for  that  month,  it  may  be  inferred  that  the  jury  would 
have  made  a  similar  and  equaJ  finding  for  each  of  the  remaining  nine 
months,  consideration  of  which  was  excluded  from  their  determina- 
tion. Had  questions  been  submitted  to  the  jury  to  make  special  find- 
ings separately  as  to  the  one  month  and  as  to  the  other  nine,  and  had 
a  general  verdict  then  been  directed  by  the  court  for  the  one  month 
alone,  we  might  be  in  position  to  cure  the  error  committed  on  the 
trial  by  giving  effect,  as  matter  of  law  (in  which  respect  alone  the 
judge  erred),  to  the  actual  findings  of  the  jury;  but  no  such  proce- 
dure was  followed.  Nor  is  this  view  merely  academic.  It  relates  to 
a  matter  of  substance  and  pf  practical  merit. 

[9]  As  the  case  was  tried,  defendants'  answer  interposed  the  plea 
of  the  death  of  Kohler  as  a  fact  limiting  the  amount  of  plaintiffs  pos- 
sible recovery  to  one  month.  With  that  in  mind  defendants  might 
quite  reasonably  and  properly  have  been  indifferent  to  the  amount  of 
tiie  verdict,  since  it  could  not  possibly  exceed  $125.  Nothing  had  oc- 
curred at  the  trial  (plaintiff  having  made  no  proof  of  damage)  which 
required  defendants  to  call  for  a  ruling  of  the  court  on  the  question 
whether  the  damages  should  be  limited  to  the  one  month  or  not.  Had 
the  judge  then  charged  the  Jury  that  plaintiff  might  recover  for  the 
full  term  of  the  contract,  defendants  might  .have  excepted  to  the 
charge  on  the  ground  that  there  had  been  no  proof  of  damage  (Vail 
V.  Reynolds,  118  N.  Y.  297,  300,  23  N.  E.  301),  or  might  have  taken 
such  other  appropriate  action  as  to  it  seemed  fit.  The  mere  fact  that 
it  did  not  raise  by  objection  or  exception  the  point  that  plaintiff  had 
failed  to  prove  damages  for  one  month  does  not,  from  any  standpoint 
or  for  any  purpose,  prevent  it  from  becoming  entitled  to  raise  that 
objection  in  respect  of  a  period  which  was  never  submitted  to  t^ie^^ 
determination  of  a  jury. 

[10]  Plaintiff  has  also  asked  on  its  present  motion  that,  if  we  grant 
a  new  trial,  we  limit  the  same  to  the  issue  of  the  amount  of  damages, 
and  exclude  the  question  of  the  alleged  fraud  in  procuring  defend- 
ants' assent  to  the  engagement.  On  grounds  which  are  quite  similar 
to  those  hereinabove  discussed,  we  are  equally  without  power  to  thus 
sever  the  issues  in  a  case  of  this  kind.  Story  v.  N.  Y.  &  H.  R.  R.  Co.,. 
6  N.  Y.  85;  Wolstenholme  v.  Wolstenholme  File  Co.,  64  N.  Y.  272; 
Goodsell  V.  W.  U.  Telegraph  Co.,  109  N.  Y.  147,  16  N.  E.  324. 

Under  these  circumstances,  and  for  these  reasons,  I  am  of  opinion 
that  we  were  without  power  to  direct  the  judgment  originally  ordered,, 
and  that  plaintiff's  motion  to  vacate  our  resettlement  of  the  order  must 
be  denied. 

SHEARN,  J.,  concurs. 

Digitized  by  VjOOQiC 


Sup.  Ct.)  m'gUBTT   v.  DELAWiIRE,  L.  <&  W.  R.  CO.  285 


McGURTY  T.  DELAWARE,  L.  ft  W.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  8,  1916.) 

1-  Trial  ^=5>5— Separating  Issues— Discretion. 

Under  Code  Civ.  Proc.  §  973,  providing  for  the  separate  trial  of  issues, 
the  discretion  vested  in  the  court  lies  in  discerning  and  enforcing  the 
course  prescribed  by  law,  and  not  In  giving  effect  to  the  arbitrary  will  of 
the  Judge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  6,  7;    Dec.  Dig.  ' 

2.  Appeal  and  EiRROR  €=»941— Discretion  of  LiOwer  Court— Review. 

It  is  not  witliln  the  province  of  an  appellate  court  to  define  the  discre- 
tion of  the  trial  court ;  such  discretion  not  being  measurable  by  hard  and 
tASt  rules. 

[Ed.  Note.~For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3807 ; 
Dec.  Dig.  <3=>941.] 

8.  Triai.  ^=93— Negligence  Case— Separating  Issues— Propriety. 

The  usual  negligence  case,  wherein  a  release  is  pleaded  in  avoidance  of 
the  liability  claimed,  does  not  ordinarily  present  a  situation  calling  tor 
the  separation  of  issues  for  the  prior  trial  of  the  release  issue,  under  the 
provisions  for  the  separate  trial  of  issues  of  Code  Civ.  Proc.  {  973. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  6,  7;  Dec.  Dig. 
«=»3.] 

4.  Jury  ^=»31(2) — ^Trial  by  Judge — Constitutional  Rights-Code. 

The  various  provisions  of  the  Code  of  Civil  Procedure  are  to  be  con- 
strued as  declaratory  of  the  right  of  trial  by  jury,  rather  than  as  mod- 
ifying or  infringing  it,  since  the  Legislature  has  no  power  to  destroy  the 
constitutionally  preserved  right  to  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  §  205 ;  Dec.  Dig.  «=» 
31(2).] 

5.  Trl/il  ^=>3— Sepabating  Issues— Release— Trial  by  Court. 

Where  defendant  raUroad  company  pleaded  a  release  as  a  defiense  to 
plaintift's  action  for  personal  injuries,  it  was  error  for  the  court  to  sep- 
arate the  issues,  and  order  the  prior  trial  of  the  release  issue  by  the  court 
without  a  jury,  since  under  Code  Civ.  Proc.  {  968,  subd.  I,  providing  that 
an  issue  of  fact  must  be  tried  by  jury  in  actions  where  the  complaint  de- 
mands judgment  for  a  sum  of  money  only,  by  which  section  the  Le^sla- 
ture  declared  and  recorded  the  constitutional  right  of  trial  by  jury,  plain- 
tiff has  the  right  to  a  jury  trial  of  every  issue  of  fact  in  such  an  action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §§  6,  7;  Dec.  Dig. 
«=>3 ;   Jury,  Cent.  Dig.  §  18.] 

6.  Trial  ^=s>3— Separating  Issues— Discretion— Pertinent  Matters. 

In  exercising  Its  discretion  to  order  the  separate  trial  of  issues  pro- 
vided for  by  Code  Civ.  Proc.  §  973,  where  such  separation  will  result  in 
two  or  more  jury  trials,  the  court  should  talce  into  consideration  any 
hardship  involved  to  either  party,  the  extent  to  which  the  prior  trial  may 
Include  inquiry  into  all  the  matters  involved  in  the  issues  generally,  and 
the  amount  of  additional  expense  entailed  upon  the  parties  by  the  aep- 
arate  trials. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  H  6,  7;  Dec.  Dig. 
<e=>3.] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Frank  McGurty  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  From  an  order  of  the  Special  Term 
granting  defendant's  motion  for  a  severance  of  issues,  and  prior  trial 

^sdFor  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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at  the  Equity  Term  of  the  issue  as  to  a  release  executed  by  plain- 
tiff, plaintiff  appeals.    Order  reversed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  and 
MERRELL,  JJ. 

Stephen  V.  O'Gorman,  of»  Buflfalo,  for  appellant 

Robert  S.  Stevens,  of  Buffalo,  for  respondent. 

LAMBERT,  J.  The  action  is  negligence.  By  its  answer,  the  de- 
fendant, among  other  things,  pleads  by  way  of  affirmative  defense  the 
execution  and  delivery  for  a  valuable  consideration  of  a  release  from 
liability,  executed  by  the  plaintiff.  Defendant  has  moved  at  Special 
Term  for  a  separate  and  prior  trial  of  the  issue  made  by  the  answer, 
with  reference  to  such  release  and  its  validity.  The  Special  Term  has 
directed  that  such  trial  be  had  separately  and  in  advance  of  the  dis- 
position of  the  issues  of  negligence  and  has  directed  that  such  trial 
be  had  before  the  court  without  a  jury.  The  appeal  is  from  such  or- 
der. 

[1,2]  The  practice  of  separating  an  issue  of  this  character  in  neg- 
ligence cases,  and  disposing  of  the  same  in  advance  of  trial  of  the 
negligence  issues,  is  coming  to  be  quite  common.  Two  such  instances 
have  arisen  in  the  Second  Department,  in  which  opinions  were  writ- 
ten. Warner  v.  Star  Co.,  162  App.  Div.  458,  147  N.  Y.  Supp.  803; 
Piuntkosky  v.  Harrington  Sons  Co.,  167  App.  Div.  117-123,  152  N. 
Y.  Supp.  902.  The  authority  for  such  separate  trial  is  to  be  found 
in  section  973  of  the  Code  of  Civil  Procedure,  wherein  it  is  provided 
that: 

**The  court  in  its  discretion  may  order  one  or  more  issues  to  be  separately 
tried  prior  to  any  trial  of  the  other  issues  in  the  case." 

In  this  section  is  ample  authority  for  such  separate  trial.  The  sec- 
tion does  not  indicate,  however,  the  propriety  of  follovrfng  such  prac- 
tice in  every  negligence  case.  By  the  statute  itself  the  power  con- 
ferred is  made  to  rest  in  the  sound  discretion  of  the  court.  This  is 
equally  true,  whether  the  action  be  negligence  or  of  some  other  char- 
acter. It  does  not  lie  with  an  Appellate  Court  to  attempt  to  indi- 
cate the  confines  of  the  discretion  of  the  trial  tribunal,  and  such  dis- 
cretion can  be  measured  by  no  hard  and  fast  rules.  Judicial  discre- 
tion is  well  defined  in  Tripp  v.  Cook,  26  Wend.  152,  as  follows : 

.  "Judicial  discretion  is  a  phrase  of  great  latitude;  but  it  never  means  the 
arbitrary  wm  of  the  Judge.  It  is  always  (as  Chief  Justice  Marshall  defines 
it)  'a  legal  discretion  to  be  exercised  in  discerning  the  course  prescribed  by 
law ;  when  that  is  discerned  it  is  the  duty  of  courts  to  follow  it  It  Is  to 
be  exercised,  not  to  give  ^ect  to  the  will  of  the  judge,  but  to  that  of  the  law.' " 

[3]  It  is  such  a  discretion,  so  defined,  which  is  vested  by  this  sec- 
tion of  the  Code  in  the  trial  court ;  and  such  a  conception  effectively 
negatives  the  idea  that,  every  time  a  release  is  pleaded  in  avoidance 
of  a  claimed  liability  in  negligence,  that  occasion  is  presented,  calling 
for  a  severance  of  the  issues.  Doubtless  instances,  such  as  aggra- 
vated injuries,  or  injuries  under  conditions  likely  to  engender  preju- 
dice in  the  minds  of  the  jurors,  will  be  presented,  suggesting  the  ad- 
visability of  a  separate  trial,  as  a  means  of  reaching  most  closely  a 
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just  result.  It  is  our  opinion,  however,  that  the  usual  negligence  case 
does  not  ordinarily  present  a  situation  calling  for  this  more  cumber- 
some procedure. 

This  conclusion  brings  us  to  the  more  serious  question  urged  upon 
this  appeal.  That  question  relates  to  the  mode  of  trial  of  the  issues 
thus  severed.  At  the  outset  it  must  be  conceded  that  the  issues  of 
negligence  tendered  by  the  complaint  are  what  are  commonly  termed 
issues  of  fact  for  jury  trial.  Equally  clear  is  it  that  the  issues  as  to 
the  validity  of  the  release  are  equitable  in  character. 

[4]  The  attempted  merging  of  the  equity  and  law  courts  in  this 
state  has  not  aflfected  to  any  appreciable  extent  the  right  of  either 
party  to  a  trial  by  jury.  That  is  so  because  the  Constitution  of  the 
state  still  preserves  in  the  parties  a  right  to  trial  by  jury  in  each  in- 
stance where  such  right  existed  prior  to  the  adoption  of  the  Consti- 
tution. This  right  still  obtains,  and  there  is  no  power  in  the  Legisla- 
ture to  take  it  away.  Hence  the  various  Code  provisions  are  to  be 
construed  as  declaratory  of  that  right,  rather  than  as  modifying  or 
infringing  it  There  was  early  presented  for  determination  by  the 
courts  of  this  state  the  propriety  of  litigating  in  one  and  the  same  ac- 
tion issues  such  as  are  here  presented,  where  the  plaintiff  was  urging 
a  claimed  liability  at  law  and  the  defendant  injected  into  the  action  by 
way  of  answer  an  issue  of  an  equitable  character.  The  propriety  of 
such  a  practice  has  now  been  definitely  settled.  Wilcox  v.  Telephone 
&  Telegraph  Co,  176  N.  Y.  115,  68  N.  E.  153,  98  Am.  St.  Rep.  650; 
Sullivan  v.  Traders'  Insurance  Co.,  169  N.  Y.  213,  62  N.  E.  146; 
Smith  v.  Ryan,  191  N.  Y.  452,  84  N.  E.  402,  19  L.  R.  A.  (N.  S.)  461, 
123  Am.  St.  Rep.  609,  14  Ann.  Cas.  505.  However,  these  cases  last 
cited  do  not  go  further  than  to  decree  the  propriety  of  disposing  of 
such  varied  issues  in  one  and  the  same  action,  and  in  them  is  to  be 
found  little  help  in  determining  the  question  of  the  mode  of  trial  of 
the  severed  issue  in  a  case  like  the  one  at  bar. 

[5]  In  declaring  and  recording  the  constitutional  right  of  right 
of  trial  by  jury,  the  Legislature  enacted  section  968  of  the  Code  of 
Civil  Procedure.    This  section  reads  as  follows : 

"In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried  by  a  Jury 
unless  a  jury  trial  is  waived,  or  a  reference  is  directed :  1.  An  action  in  which 
the  complaint  demands  Judgment  for  a  sum  of  money  only.  2.  An  action  of 
ejectment ;   for  dower ;  for  waste ;  for  a  nuisance ;   or  to  recover  a  chattel." 

If  in  its  provision  that  "an  issue  of  fact  must  be  tried  by  jury"  the 
Legislature  has  evidenced  its  intention  to  provide  for  such  manner  of 
trial  of  every  issue  of  fact  in  actions  of  the  character  indicated  in  this 
section,  then  the  mode  of  trial  of  the  severed  issue  in  this  and  sim- 
ilar instances  must  be  said  to  be  controlled  by  that  section,  even 
though  the  severed  issue  would  ordinarily  be  tried  before  the  court 
without  a  jury.  A  somewhat  pertinent  construction  of  this  section  is 
to  be  found  in  Glenn  v.  Lancaster,  109  N.  Y.  641,  16  N.  E.  484.  That 
action  was  brought  to  recover  upon  debt.  The  liability  urged  was 
strictly  at  common  law.  While  the  opinion  does  not  so  indicate,  yet 
in  Nichols'  Work  on  Practice,  hereinafter  cited,  the  author  indicates, 
in  connection  with  this  case,  that  the  answer  injected  into  the  action 
an  equitable  issue  for  accounting,  by  way  of  defense.    Question  hav- 
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ing  arisen  as  to  whether  the  action  was  at  law  or  in  equity,  appeal 
from  the  disposition  made  finally  reached  the  Court  of  Appeals,  and 
that  court  in  disposing  of  it  wrote  as  follows: 

"It  is  not  for  us  now  to  determine  tLfit  upon  the  facta  alleged  the  plaintiflf 
can  succeed  in  the  action  as  one  at  la-w  to  recover  a  sum  of  money  only.  It  is 
certainly  difficult  to  perceive  how,  with  this  complaint  and  these  parties,  this 
action  could  successfully  proceed  as  one  In  equity.  All  that  we  determine  is 
that  in  form  and  substance  the  action  is  based  upon  contract,  express  or  Im- 
plied, and  is  to  recover  a  siun  of  money  only,  and  that,  therefore,  under  the 
section  dted,  it  should  have  been  brought  to  trial  at  a  jury  term.  The  section 
of  the  Code  provides  that  every  issue  of  fact  must  be  tried  by  a  Jury,  unless  a 
jury  trial  is  waived  or  a  reference  is  directed  *in  an  action  In  which  the  com- 
plaint demands  judgment  for  a  sum  of  money  only.*  We  know  of  no  excep- 
tion that  can  be  Ingrafted  upon  this  provision.  While  In  equity  actions  relief 
may  sometimes  be  granted  by  a  judgment  for  money  only,  yet  where  that  Is 
the  only  relief  demanded,  and  no  other  relief  is  sought,  the  case  is  brought 
within  the  section,  and  the  action  must  be  trted  before  a  jury." 

It  was  likewise  said  in  Parker  v.  Laney,  1  Thomp.  &  C.  593 : 
"Where  the  complaint  contains  more  than  one  cause  of  action,  and  one  or 

more  of  theift  must  be  tried  by  a  jury,  all  tlie  causes  of  action  must  be  tried 

by  a  jury." 

Of  like  tenor  are  Wheelock  v.  Lee,  74  N.  Y.  at  page  500;  Van 
Deventer  v.  Van  Deventer,  32  App.  Div.  578,  53  N.  Y.  Supp.  236. 
In  treating  of  the  same  subject,  Nichols,  in  his  Work  on  Practice 
(volume  2,  page  2141),  says : 

**Under  subdivision  1  [section  968],  a  party  Is  entitled  to  a  jury  trial  as  a 
matter  of  right  in  an  action  for  the  recovery  of  money  only,  notwithstanding 
defendant  in  his  answer  states  grounds  entitling  him  to  equitable  relief,  such 
as  an  accounting." 

It  would  thus  seem  that  the  plaintiff,  by  bringing  his  action,  has 
acquired  the  right,  under  our  Constitution  and  under  section  968  of  the 
Code,  to  have  a  jury  trial  of  every  issue  of  fact  in  the  action.  For 
this  conclusion  there  is  to  be  found  support  in  many  of  the  decisions 
of  our  courts,  relating  to  matters  of  practice,  under  situations  not  pre- 
cisely like  that  here  presented.  McNulty  v.  Mt.  M.  E.  L.  Co.,  172  N. 
Y.  410,  65  N.  E.  196;  Ackerman  v.  True,  56  App.  Div.  54,  66  N.  Y. 
Supp.  6;  Green  v.  Stewart,  19  App.  Div.  201,  45  N.  Y.  Supp.  982. 

[8]  The  foregoing  observations  lead  to  the  conclusion  that  a  sep- 
arate trial  of  the  issue  made  by  the  affirmative  defense  in  this  case, 
if  ordered,  must  be  had  before  a  jury,  and  that  the  court  was  powerless 
to  deprive  plaintiff  of  that  right.  It  seems  somewhat  unusual  to  per- 
mit two  jury  trials  in  the  same  action.  Such  a  practice  may  involve 
considerable  hardship  to  either  party.  The  prior  trial  of  this  issue 
may  include  inquiry  into  all  the  matters  involved  in  the  negligence 
issues,  and  may  entail  upon  the  parties  great  additional  expense. 
These  are  all  considerations  which  should  enter  into  the  determination 
of  the  Special  Term,  in  directing  the  severance  and  prior  trial. 

It  is  not  clear  from  the  record  before  us  that  the  Special  Term 
would  have  reached  the  same  conclusion,  in  the  exercise  of  its  dis- 
cretion, had  it  appreciated  the  necessity  for  a  jury  trial  of  the  issue 
thus  severed.  The  order  appealed  from  should  therefore  be  reversed, 
with  usual  costs. 

Order  reversed,  with  $10  costs  and  disbursements.    All  concur. 


Digitized  by 


Caoogle 


Sup.  Ct.)  FLOOB  ABATEMENT  COMMISSION  T.  MERBITT  289 

(94  Misc.  Rep.  388) 

FLOOD  ABATEMENT  COMBflSSION  OF  OLBAN  y.  MERRITT  et  al. 

(Supreme  Court,  Special  TenUi  Cattaraugus  County.    March,  1916.) 

1.  Eminent  Doicain   ^=»195— Pijbadino— Pboof   or  Capacity  to   Institute 

PROCEBDINGB. 

As  Code  Civ.  Proc.  f  3365,  permits  a  landowner  in  condemnation  pro- 
ceedings to  deny  any  material  allegation  in  the  petition,  Code  Civ.  Proc.  f 
1776,  providing  that  a  mere  denial  of  the  allegation  in  the  petition  does 
not  require  a  corporation  to  prove  its  corporate  existence,  does  not  apply 
to  an  answer  in  condemnation  proceedings.  Where  the  answer  denied  an 
allegation  in  the  petition  that  the  plaintiff  was  a  corporation  organized 
under  Laws  1915,  a  717,  providing  for  the  appointment  and  qualification 
of  the  flood  abatement  commission  of  Olean,  and  that  it  shall  constitute 
a  body  corporate,  without  an  affirmative  allegation  that  the  plaintiff  is 
not  such  corporati<m,  the  plaintiff  must  prove  its  corporate  existence. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  (}ent  Dig.  §  524; 
Dec.  Dig.  <g=>195.] 

2.  Eminent  Dohain  ^=>195— Pleading— Inability  to  Agree  with  Pbopee- 

TY  Owners. 

Under  the  condemnation  law,  where  an  allegation  in  the  petition  that 
the  plaintiff  has  been  unable  to  agree  with  the  owners  of  the  property 
for  its  purchase,  and  the  reasons  for  such  inability,  is  denied,  it  must  be 
proved  on  the  trial. 

[£d.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §  624; 
Dec.  Dig.  <S=»195.] 

8.  Eminent   Domain   ^=s»191(3)— Pleading — Showing   Public  Purpose   and 
Necessity. 

Under  Code  Civ.  Proc  §  3360,  subd.  3,  requiring  the  petition  in  condem- 
nation proceedings  to  state  the  public  use  for  which  property  is  required 
and  the  facts  showing  the  necessity  of  Its  acquisition,  a  petition  in  con- 
demnation proceedings  under  Laws  1915,  c.  717,  concerning  flood  abate- 
ment, which  stated  that  the  public  use  for  which  defendant's  premises 
were  required  was  the  opening  of  the  channel  of  the  Allegany  river,  drain- 
age of  lowlands,  the  erection  and  maintenance  of  dikes,  retaining  walls, 
excavations  of  earth,  and  all  necessary  purposes,  for  carrying  out  of  the 
provisions  of  the  statute  for  straiightening,  dredging,  and  making  of  the 
improvements,  and  restraining  the  waters  of  the  Allegany  river  and  Olean 
creek  within  the  limits  of  the  city  of  Olean,  the  acquisition  by  the  city 
of  necessary  property,  the  disposition  of  reclaimed  and  other  lands  deriv- 
ed from  the  making  of  such  improvements,  and  that  the  route  on  defend- 
ant's premises  was  the  only  proper  and  feasible  one  for  the  carrying  out 
of  these  improvements,  was  insuflicient  compliance  with  the  statute,  since 
it  did  not  state  definitely  the  public  use  for  which  the  property  was  re- 
quired, and  WHS  incomplete  in  not  stating  facts  showing  the  necessity  of 
requiring  defendant's  land. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  f  512; 
Dec.  Dig.  «SS=>191(3).] 
4.  Eminent  Domain  €=»191(1) — ^Petition — Language  of  Statute. 

A  petition  which  alleges  in  the  language  of  the  statute  that  all  pre- 
liminary steps  required  by  law  to  entitle  the  plaintiff  to  institute  pro- 
ceedings under  Laws  1915,  c.  717,  concerning  flood  abatement,  have  been 
taken,  although  it  is  a  statement  of  a  conclusion  to  be  drawn  from  many 
facts,  is  sufficient. 

[Bd.  Note. — For  other  cases,  see  Eminent  Domain,  CJent.  Dig.  §§  509,  510, 
518;   Dec.  Dig.  <8=>191(1).] 
6.  Eminent  Domain  ^=s»195 — ^Pleading — ^Effect  of  General  Denial. 

In  condemnation  proceedings  under  Laws  1915,  a  717,  concerning  flood 
abatements  in  the  dty  of  Olean,  a  general  denial  by  the  defendant  of  a 
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general  allegation  in  tiie  petition  that  all  preliminary  steps  have  been 
taken  to  entitle  the  plaintiff  to  institute  these  proceedings  will  compel 
the  plaintiff  to  prove  every  essential  condition  prescribed  by  the  statute. 
[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |  624; 
Dec.  Dig.  <8=>195.} 

6.  Statutes  ^=»106(2) — Private  Bill  Expressing  More  Than  One  Subject. 

Laws  1915,  c.  717,  entitled  "An  act  to  provide  for  the  straightening, 
dredging,  and  making  of  other  improvements  to  restrain  and  control  the 
waters  of  the  Allegany  river  and  Olean  creek  within  the  corporate  limits 
of  the  city  of  Olean,  the  acquisition  by  the  city  of  Olean  of  such  lands  and 
property  as  may  be  necessary  for  such  purposes,  the  use  and  disposition 
by  the  city  of  reclaimed  and  other  lands  derived  from  the  making  of  such 
Improvements  or  acquired  for  such  purposes,  the  apportionment  of  the 
cost  of  such  Improvement  between  the  state  and  such  city,  and  making 
an  appropriation  therefor,"  is  not  violative  of  Const,  art  3,  §  16,  in  that 
it  is  a  local  and  private  bill  embracing  more  than  one  subject,  and  that 
the  subjects  are  not  expressed  in  the  titie,  since  the  subject  of  the  bill 
is  the  control  and  restraint  of  the  waters  of  the  Allegany  river  and  Olean 
creek  in  the  dty  of  Olean  by  acquiring  lands  for  such  purpose,  and  the 
way  and  manner  in  which  such  subject  is  to  be  treated,  handled,  and 
made  effective,  and  all  of  its  provisions  are  germane  to  and  for  the  sole 
purpose  of  carrying  out  the  object  of  the  bill  as  expressed  in  the  titie. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.  §  120;  Dec.  Dig. 
«=>106(2).] 

7.  Statutes  ^=»97(3) — Local  Legislation— Flood  Abatement— Drainage  op 

Lowlands. 

Laws  1915,  c.  717,  is  not  violative  of  Const  art  3,  §  18,  as  a  local  law 
for  the  drains^  of  lowlands,  as  the  object  of  the  act  is  to  preserve  the 
public  health  and  property  by  preventing  floods,  and  the  fact  that  some 
lowlands  will  be  drained  by  the  improvements  is  an  incidental  result 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  {  109;  Dec.  Dig. 
<©=»97(3).] 

8.  Statutes  <&=>80(1) — ^Private  Laws— Creation  of  Corporation  foe  Other 

Than  Municipal  Purposes. 

Laws  1915,  c.  717,  is  not  violative  of  the  Constitution,  as  a  private  act 
creating  a  corporation  not  formed  for  municipal  pun^oses,  as  the  object 
and  purpose  of  the  act  is  to  protect  the  public  health  and  pw^erty  of  the 
municipality,  and  any  protection  afforded  to  private  property  is  indirect, 
and  does  not  affect  the  municipal  purpose  expressed  and  defined. 

[Ed.  Note.— -For  other  cases,  see  Statutes,  Cent  Dig.  §  86;  Cent  Dig. 
«S=>80(1).] 

9.  Municipal  Corporations   ^=»870  —  Indebtedness  —  Flood  Abatement  — 

Constitutional  Provisions. 

Laws  1915,  c.  717,  is  not  violative  of  Const  art  8.  §  10,  prohibiting 
any  dty  from  incurring  any  indebtedness  except  for  city  purposes,  in  that 
It  provides  for  the  drainage  of  lowland  owned  by  individuals  and  not  by 
the  dty,  and  that  the  expense  thereof  is  to  be  met  by  a  general  tax,  since 
the  purpose  of  the  act  is  to  protect  public  health  and  property  by  the 
abatement  of  floods,  and  not  the  inddental  drainage  of  lowlands,  or  to  se- 
cure the  benefits  likely  to  accrue  to  individuals. 

[Ed.  Note. — For  other  cases,  see  Munidpal  Corporations,  Cent  Dig.  { 
1817;    Dec.  Dig.  €=>870.] 

10.  Constitutional  Law  ^=9280— Dub  Process  of  Law— Exercise  of  Power 
OF  Eminent  Domain. 

Laws  1915,  c.  717,  is  not  violative  of  the  Fourteenth  Amendment  of  the 
federal  Constitution,  prohibiting  a  state  from  depriving  any  person  of  his 
property  without  due  process  of  law,  in  that  it  provides  for  taking  tax- 
payer's property  for  the  private  purpose  of  improving  lowlands  of  indi- 
viduals by  drainage,  and  that  the  taxation  therein  provided  for  is  for  pri- 
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vate  purposes,  as  the  purpose  of  the  act  Is  the  protection  of  public  health 
and  property  and  the  abatement  of  floods,  and  the  benefits  likely  to  accrue 
to  private  property  by  the  completed  improvements  are  incidental,  and  do 
not  in  any  way  affect  the  public  purpose  or  object. 

[Ed.  Note.--For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  §f  877- 
890;   Dec.  Dig.  «=»280.] 

IL  States  ^=»119— Gift  of  Public  Funds — Flood  Abatement— Constitu- 
tional Provisions. 

Laws  1915,  c.  717,  is  not  violative  of  Const  art  8,  f  9,  in  that  it  gives 
money  of  the  state  to  the  city  of  Olean  for  a  private  undertaking,  as  the 
control  of  flood  waters  is  a  public  purpose,  notwithstanding  the  incidental 
benefit  to  private  interest 

[Ed.  Note.— For  other  cases,  see  States.  Cent  Dig.  |  118;  Dec.  Dig. 
<8==>119.] 

12.  Municipal  Cobpobations  ^=s>870— Flood  Abatement— Statute&-Consti- 

tutional  Provisions. 

Iaws  1915,  c.  717,  Is  not  violative  of  Const  art  8,  §  ^0,  in  that  under 
the  act  any  judgment  recovered  against  the  flood  abatement  commission, 
the  people  of  the  state,  or  any  employ^  thereof,  growing  out  of  the  per- 
formance of  their  duty  under  the  act,  may  be  enforced  against  the  dty 
of  Glean,  thus  making  a  taxpayer's  property  liable  for  the  acts  of  persons 
over  whom  the  city  has  no  control,  as  persons  performing  duties  under 
the  act  are  agents  of  the  city  and  authorized  by  the  taxpayers  when  they 
adopted  the  act 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
1817;   Dec.  Dig.  <$=>870.] 

13.  Eminent  Domain  ®=>171— Flood  Abatement— Issues  in  Condemnation 
Proceedings. 

Where  the  majority  of  the  taxpayers  voted  in  favor  of  the  proposition 
presented  by  Laws  1915,  c.  717,  on  a  special  form  of  ballot  provided  for 
in  the  act,  the  necessity  of  compliance  with  General  Municipal  Law,  |  6, 
providing  that  a  resolution  proposing  a  funded  debt  approved  by  the  tax- 
payers of  a  dty  will  provide  for  raising  annually  by  tax  a  sum  suflident 
to  pay  the  interest  and  the  principal  as  the  same  shall  become  due,  cotdd 
not  be  raised  in  a  condemnation  proceeding  under  the  act,  where  the  va- 
lidity of  the  bonds  issued  pursuant  to  such  vote  was  not  a  subject  of  in- 
quiry. 

[Ed.  Note. — For  other  cases»  see  E}minent  Domain,  Cent  Dig.  §§  468, 
409;    Dec.  Dig.  <8=>171.} 

14.  Municipal    Corporations    ^=»918(1) — Flood    Abatement— Validity    of 

Bonds. 

Where  the  adoption  of  Laws  1915,  c.  717,  was  by  a  majority  of  the  tax- 
payers on  a  ballot  provided  for  in  the  act,  and  the  act  among  its  provi- 
sions provided  for  the  issuance  of  bonds  and  the  raising  by  taxation  of 
money  to  pay  the  principal  and  interest  on  same,  the  validity  of  the  bonds 
issued  under  the  act  is  not  affected  by  the  omission  from  tho  ballot  of 
General  Munidpal  Law  (Consol.  Laws,  c.  24)  §  6. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
1919 ;   Dec.  Dig.  <S=>918(1).] 

Petition  by  the  Flood  Abatement  Commission  of  Olean  to  acquire 
the  lands  of  Onslow  M.  Merritt  and  others  by  condemnation.  Pe- 
tition dismissed. 

John  K.  Ward,  of  Olean,  for  plaintiff. 
Henry  Donnelly,  of  Olean,  for  defendants. 

BROWN,  J.  Upon  presentation  of  plaintiff's  petition  asking  for 
a  judgment  of  condemnation  of  defendants'  premises  for  flood  abate- 

^=9For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Disests  ft  Indexes 

Digitized  by 


Caoogle 


292  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

ment  purposes,  and  the  appointment  of  commissioners  to  ascertain 
what  compensation  should  be  paid  defendants  for  the  taking  of  said 
lands,  the  defendants  filed  many  objections  to  the  constitutionality  of 
the  act  of  the  Legislature  authorizing  such  proceedings,  and  by  stip- 
ulation in  open  court  it  was  agreed  that  such  objections  should  be 
disposed  of  upon  the  trial  of  the  issues  to  be  raised  by  defendants' 
answer.  Whereupon  defendants  answered,  denying  all  the  allegations 
of  the  petition,  and  alleging  as  a  defense  all  of  the  matters  set  forth 
in  the  objections  theretofore  filed. 

The  question  presented  is  whether  the  plaintiff,  under  the  law 
and  upon  the  facts,  has  established  the  right  to  a  judgment  that  the 
condemnation  of  the  real  property  of  the  defendant  is  necessary  for 
the  public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified  upon  making  compensation 
therefor.  The  legality  of  every  step  taken  by  the  plaintiff  to  take  pos- 
session of  defendants'  lands  is  seriously  challenged,  necessitating  a 
careful  examination  of  both  law  and  facts. 

[1]  The  petition  alleges  that  the  plaintiff  is  a  domestic  corporation, 
duly  organized  and  constituted  pursuant  to  chapter  717  of  the  Laws 
of  1915.  The  answer  denies  such  allegation,  and  does  not  contain  an 
affirmative  allegation  that  plaintiff  is  not  such  a  corporation.  Plain- 
tiff contends  that  by  virtue  of  section  1776  of  the  Code  of  Civil  Pro- 
cedure the  mere  denial  of  the  allegation  in  the  petition  does  not  re- 
quire it  to  prove  its  corporate  existence.  Inasmuch  as  section  3365 
of  the  Code  of  Civil  Procedure  permits  a  landowner  in  condemnation 
proceedings  to  deny  any  material  allegation  of  the  petition,  it  was  held 
by  the  First  Department,  in  the  Matter  of  Broadway  &  Seventh  Ave. 
R.  R.,  73  Hun,  7,  25  N.  Y.  Supp.  1080,  that  such  a  denial  was  suffi- 
cient to  require  proof  of  the  fact  of  the  legal  incorporation ;  that  sec- 
tion 1776  of  the  Code  of  Civil  Procedure  did  not  apply  to  an  answer  in 
condemnation  proceedings.  In  Long  Island  R.  R.  v.  Jones,  151  App. 
Div.  407,  135  N.  Y.  Supp.  954,  it  was  held  by  the  Second  Department 
that  section  1776  of  the  Code  of  Civil  Procedure  did  apply  to  plead- 
ings in  condemnation  proceedings.  Each  of  these  cases  involved  the 
precise  question  here  presented.  Both  decisions  cannot  be  right. 
Under  the  decision  of  the  Appellate  Division  of  the  Second  Depart- 
ment the  plaintiff  was  not  compelled  to  prove  its  corporate  existence, 
while  under  the  decision  of  the  same  court  in  the  First  Department 
it  was  obliged  to  prove  its  corporate  existence.  It  is  not  known  how 
the  Court  of  Appeals  may  decide  this  disputed  question  when  it  is 
called  upon  for  a  decision.  It  would  be  unfortunate  to  have  the  valid- 
ity of  these  proceedings  impeached  for  the  failure  of  the  plaintiff  to 
prove  its  corporate  existence,  when  such  an  objection  can  be  easily 
overcome  by  presenting  such  proof.  Many  facts  were  proved  that 
constitute  partial  proof  of  such  incorporation;  some  facts  were  not 
proved  that  appear  to  be  essential  to  meet  the  objection. 

Chapter  717  of  the  Laws  of  1915  provides  that  the  mayor  of  the 
city  of  Olean,  \Yithin  30  days  after  the  passage  of  the  act,  shall  nom- 
inate and  by  and  with  the  consent  of  the  common  council  of  said  city 
appoint  five  suitable  and  proper  persons,  who  shall  be  residents  of 
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and  freeholders  within  the  city,  to  be  commissioners,  etc.,  each  of 
whom,  before  entering  upon  the  duties  of  his  said  office,  shall  take 
and  subscribe  the  oath  of  office  and  file  the  same  in  the  office  of  the 
city  clerk,  and  shall  make  and  deliver  his  bond,  which  is  specifically 
described,  and  also  providing  for  the  qualifying  conditions  to  be  com- 
plied with.    The  act  also  provides  that : 

'^The  several  persons  so  appointed  and  qualified,  and  tbelr  succeasors  in 
o£Elce,  are  hereby  constituted  a  body  corporate  by  the  name  of  the  flood  abate- 
ment commission  of  Glean,  and  by  that  name  may  sue,  be  sued  and  have  and 
adopt  a  corporate  seal." 

It  is  thus  seen  that  the  plaintiff  is  not  a  corporation  unless  all  the 
qualifying  conditions  enumerated  by  the  statute  were  exactly  com- 
plied with.  The  performance  of  those  conditions  were  not  proved  on 
the  trial.  In  view  of  the  conflicting  decisions  of  the  Appellate  Di- 
vision above  referred  to,  the  plaintiff  is  called  upon  to  prove  that  it 
is  a  corporation. 

[2]  The  petition  alleges  that  the  plaintiff  has  been  unable  to  agree 
with  the  owners  of  the  property  for  its  purchase  and  the  reasons  of 
such  inability.  The  answer  denies  such  allegation.  It  was  held  in 
City  of  Syracuse  v.  Benedict,  86  Hun,  343,  33  N.  Y.  Supp.  944,  that 
under  the  condemnation  law  this  allegation  must  be  proved  on  the 
trial.  Such  allegation  was  not  proved;  the  requirement  should  be 
complied  with. 

[3]  The  petition  states  that: 

'*The  pubUc  uses  for  which  defendants'  premises  are  required  are  as  follows: 
The  opening  of  the  channel  for  the  passage  of  the  Allegany  river,  the  drainage 
of  lowlands,  the  erection  and  maintenance  of  dikes,  retaining  walls,  and  berms, 
the  excavation  of  earth,  the  disposition  of  spoil,  and  all  necessary  and  prop- 
er purposes  for  the  complete  carrying  out  of  the  provisions  of  the  statute  for 
the  straightening,  dredging,  and  making  of  Hie  improvements  to  restrain  and 
control  the  waters  of  the  Allegany  river  and  Glean  creek  within  the  corporate 
limits  of  the  city  of  Clean,  the  acquisition  by  the  dty  of  Clean  of  such  lands 
and  property  as  may  be  necessary  for  such  purposes,  Uie  use  and  disposition 
by  said  dlty  of  reclaimed  and  other  lands  derived  from  the  making  of  such 
improvements  or  acquired  for  such  purposes,  and  that  the  route  on  said  prem- 
ises is  the  only  proper  and  feasible  one  for  the  carrying  out  of  said  improve- 
ments ;   that  no  other  route  is  proper  and  advisable  therefor.*' 

The  answer  denies  this  allegation.  Subdivision  3  of  section  3360 
of  the  Code  of  Civil  Procedure  requires  that  the  petition  must  state 
the  public  use  for  which  the  property  is  required  and  a  concise  state- 
ment of  the  facts  showing  the  necessity  of  its  acquisition  for  such 
use.  It  is  doubtful  whether  the  foregoing  statement  in  the  petition 
complies  with  the  statutory  requirement.  The  control  of  the  waters 
of  the  river  and  creek  within  the  city  of  Olean  may  or  may  not  be  a 
public  use.  If  it  is  designed  to  control  the  waters  so  as  to  prevent 
a  flood,  and  its  inferential  damage  to  the  streets,  highways,  public 
property,  or  public  rights  and  easements,  that  is  one  thing — a  public 
purpose.  If  it  is  designed  to  control  the  waters  so  as  to  prevent  in- 
jury to  lands  of  individuals  lying  adjacent  to  the  river  and  creek,  that 
is  another  thing — a  private  purpose.  If  it  is  designed  to  so  control 
the  waters  to  prevent  flood  and  the  usual  incidental  deposit  of  filth 
and  dangerous  substances  on  lands  in  the  city  injurious  to  health,  and 
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thus  conserve  and  protect  the  public  health,  that  would  be  a  public 
purpose  and  use.  While  it  may  be  inferred  that  the  public  use  for 
which  defendants*  property  is  required  is  the  abatement  of  floods  dan- 
gerous to  public  health  and  property,  such  does  not  seem  to  be  the 
reading  of  the  statement  above  quoted. 

It  is  difficult  to  find  in  the  petition  any  allegation  that  there  are  any 
dangers  to  public  health  or  property  from  floods  that  need  abating,  or 
that  are  to  be  abated,  by  taking  defendants'  lands.  The  reference  to 
the  route  on  defendants'  land  is  indefinite.  If  it  is  to  be  deemed  as  a 
statement  that  the  only  practicable  plan  for  a  dike  designed  to  keep 
the  flood  waters  of  the  Allegany  river  away  from  the  public  streets 
and  property  in  the  city,  as  determined  by  the*  superintendent  of  pub- 
lic works,  is  across  defendants'  lands,  it  certainly  is  incomplete.  If 
it  had  so  stated  there  would  have  been  a  concise  statement  of  facts 
showing  the  necessity  of  acquiring  defendants'  land  for  a  public  use. 
It  may  be  that  the  language  of  the  petition  could  be  held  to  alleo^ 
that  the  proper  and  necessary  plans,  specifications,  maps,  and  surveys 
have  been  made  for  the  erection  of  dikes  to  control  the  waters  of  Al- 
legany river  and  Olean  creek  within  the  city  of  Olean  for  the  neces- 
sary and  public  purpose  of  retaining  the  flood  waters  of  the  river  and 
creek  within  suitable  channels,  and  keep  the  same,  with  the  filth  and 
dangerous  substances  thereof — dangerous  to  public  health — off  the 
streets  and  highways  of  the  municipality,  and  that  the  necessary 
means  of  such  control  consist  of  building  a  dike  upon  defendants' 
land,  as  shown  upon  the  map  or  plans  of  defendants'  lands  attached  to 
the  petition.  Such  a  holding,  however,  involves  so  many  doubtful  in- 
ferences and  such  a  strained  construction  of  the  pleadings,  that  the 
apparent  peril  of  a  contrary  holding  ought  to  be  avoided  by  a  suitable 
amendment  of  the  petition.  City  of  Syracuse  v.  Stacey,  86  Hun,  441, 
33  N.  Y.  Supp.  929. 

[4,  5]  The  petition  alleges  that  all  the  preliminary  steps  required 
by  law  have  been  taken  to  entitle  the  plaintiff  to  institute  these  pro- 
ceedings. The  allegation  of  the  petition  is  in  the  language  of  the 
statute,  and  while  it  is  a  statement  of  a  conclusion  to  be  drawn  from 
many  facts,  yet  the  pleader  had  a  right  to  adopt  the  language  of  the 
statute,  and  if  a  single  step  has  been  omitted  the  deifendant  can  deny 
the  general  allegation,  and  then  compel  the  plaintiff  to  make  proof  of 
performance  of  every  essential  condition.  Rochester  R.  R.  v.  Rob- 
inson, 133  N.  Y.  242,  30  N.  E.  1008.  The  denial  of  the  defendants 
compelled  the  plaintiff  to  prove  performance  of  every  essential  condi- 
tion prescribed  by  chapter  717  of  the  Laws  of  1915  to  entitle  plain- 
tiff to  condemn  defendants'  land.  The  plaintifl?  did  prove  many  things 
on  the  trial ;  it  did  not  prove  plaintiff's  corporate  capacity ;  it  did  not 
prove  that  the  three  aldermen  who  conducted  the  special  election  of 
taxpayers  held  June  18,  1915,  were  appointed  by  the  mayor  for  that 
purpose ;  it  did  not  prove  that  the  city  clerk  gave  at  least  two  weeks' 
notice  of  such  special  meeting,  by  publishing  and  posting  such  notice ; 
it  did  not  prove  that  the  plans  and  specifications  were  prepared  or 
approved  by  the  superintendent  of  public  works ;  it  did  not  prove  that 
plaintiff  had  been  unable  to  purchase  the  defendants'  premises  and 
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the  reason  for  such  inability.  Those  important  facts  are  essential 
conditions  and  preliminary  steps  to  be  performed  and  taken  in  order 
to  entitle  plaintiff  to  condemn  plaintiffs'  land. 

[6]  The  answer  alleges  that  chapter  717  of  the  Laws  of  1915  is  in 
violation  of  section  16  of  article  3  of  the  Constitution,  in  that  it  is  a 
local  and  private  bill  embracing  more  than  one  subject,  and  that  the 
subjects  are  not  expressed  in  the  title.    The  title  is : 

"An  act  to  provide  for  the  straightening,  dredging  and  making  of  other 
improvements  to  restrain  and  control  the  waters  of  the  Allegany  river  and 
Olean  creek  withii^  the  corporate  limits  of  the  dty  of  Clean ;  the  acquisition 
by  the  dty  of  Olean  of  such  lands  and  property  as  may  be  necessary  for  such 
purposes;  the  use  and  disposition  by  said  city  of  reclaimed  and  other  lands 
derived  from  the  making  of  such  improvements  or  acquired  for  such  purposes; 
the  apportionment  of  the  cost  for  such  improvements  between  the  state  and 
said  city,  and  making  an  appropriation  therefor." 

The  subject  as  thus  expressed  in  the  title  is  the  control  and  re- 
straint of  the  waters  of  Allegany  river  and  Olean  creek  in  the  city 
of  Olean  by  acquiring  lands  for  such  purpose  and  doing  work.  The 
bill  provides  the  way  and  manner  such  subject  is  to  be  treated,  han- 
dled, and  made  effective.  There  does  not  appear  to  be  any  provision 
in  the  bill  thac  is  not  directly  connected  with  the  subject  expressed  in 
the  title.  The  duties  of  the  superintendent  of  public  works  are  to 
cause  the  work  to  be  done.  The  creation,  in  the  act,  of  the  flood 
abatement  commission  as  a  corporation  to  acquire  lands  by  purchase 
or  condemnation  for  the  city  of  Olean,  defining  the  status  of  the  cor- 
poration as  the  agent  of  the  city,  prescribing  in  extended  detail  its 
powers,  giving  such  corporation  power  to  borrow  money  upon  the 
credit  of  the  city  when  the  taxpayers  have  voted  therefor,  simply  spec- 
ifies how  the  subject  of  acquiring  lands,  as  expressed  in  the  title, 
shall  be  executed ;  and  it  all  is  embraced  in  the  title.  All  the  various 
steps  to  be  taken,  as  specified  in  the  act  itself,  are  germane  to  and  con- 
nected with  the  one  subject  expressed  in  the  title.  With  the  extended 
title  given  covering  one  subject  in  such  a  general  manner,  it  is  very 
difficult  to  see  how  any  citizen  could  be  deceived  by  finding  any  one 
of  the  various  provisions  in  the  bill.  To  say  that  the  act  is  void  be- 
cause it  organizes  a  corporation  and  no  mention  of  that  subject  is 
contained  in  the  title  overlooks  the  controlling  fact  that  the  corpora- 
tion 13  created  for  the  sole  purpose  and  as  a  means  of  acquiring  lands 
by  the  city  for  the  purpose  of  controlling  the  waters  of  the  Allegany 
river,  as  expressed  in  the  title;  it  is  all  germane  to  the  one  subject. 
The  holding  must  be  that  the  act  in  question  does  not  violate  section 
16  of  article  3  of  the  Constitution.  Coxe  v.  State,  144  N.  Y.  396,  39 
N.  E.  400;  Economic  P.  &  C.  Co.  v.  City  of  Buffalo,  195  N.  Y.  286, 
88  N.  E.  389. 

[7]  The  answer  alleges  that  chapter  717  of  the  Laws  of  1915  is 
void  as  being  within  the  prohibition  of  section  18  of  article  3  of  the 
Constitution,  in  that  it  is  a  local  law  for  the  drainage  of  lowlands. 
While  it  may  be  true  that  some  lowlands  may  be  drained  by  the  com- 
pleted improvements  authorized  by  the  act,  yet  such  is  not  the  pur- 
pose of  the  act.  In  the  making  of  the  improvements  authorized  for 
the  purpose  of  controlling  the  river  and  relieving  the  high-water  con- 
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ditions  dangerous  to  public  health  and  property,  all  lands  remaining 
after  the  completion  of  the  work  belong  to  the  city  and  may  be  used 
for  park  or  other  purposes.  This  legislation  is  far  different  from  an 
act  for  draining  lowlands.  It  is  the  passing  of  private  bills  for  the 
draining  of  lowlands  that  is  condemned.  The  act  in  question  is  not 
for  draining  lowlands.  It  is  an  act  to  preserve  the  public  health  and 
property  by  preventing  floods ;  and  for  this  reason  it  is  not  void. 

[8]  The  answer  alleges  that  chapter  717  of  the  Laws  of  1915  is 
void,  in  that  it  is  a  private  act  creating  a  corporation  not  formed  for 
municipal  purposes.  The  flood  abatement  commission  of  Olean  is 
formed  as  a  corporation  by  the  act.  The  duties  and  powers  of  the 
corporation  are  specifically  fixed  and  determined ;  every  function  of 
the  corporation  relates  to  the  municipality ;  there  is  no  purpose  speci- 
fied in  the  act  that  the  corporation  is  to  fulfill,  except  a  municipal  one ; 
its  very  object  is  to  provide  means  whereby  the  city  of  Olean  may  ac- 
quire and  pay  for  real  property  for  protecting  public  health  and  the 
property  of  the  municipality.  While  the  corporation,  in  protecting 
the  municipality,  may  also  indirectly  afford  protection  to  private  prop- 
erty, it  cannot  be  said  that  the  purpose  of  its  organization  is  different 
than  expressed  and  defined  by  statute,  and  that  is  a  municipal  pur- 
pose.   The  act  is  not  void  for  this  reason. 

[9, 10]  The  answer  alleges  that  chapter  717  of  the  Laws  of  1915 
is  in  violation  of  section  10  of  article  8  of  the  Constitution,  prohibiting 
any  city  from  incurring  any  indebtedness  except  for  city  purposes,  in 
that  it  provides  for  the  drainage  of  lowlands  owned  by  individuals  and 
not  by  the  city,  and  that  the  expense  thereof  is  to  be  met  by  a  general 
tax  upon  all  taxable  property  in  the  city.  It  is  also  alleged  that  said 
chapter  717  of  the  Laws  of  1915  is  in  violation  of  the  Fourteenth 
Amendment  of  the  federal  Constitution,  prohibiting  a  state  from  de- 
priving any  person  of  his  property  without  due  process  of  law,  in 
that  it  provides  for  taking  taxpayers'  property  for  the  private  purpose 
of  improving  lowlands  of  individuals  by  draining  the  same,  and  the 
taxation  therein  provided  for  is  for  a  private  purpose.  A  careful 
search  through  the  act  does  not  reveal  any  provision  for  draining  low- 
lands. Defendants  are  mistaken  in  tliis  allegation.  The  purpose  of 
the  act  is  expressed  in  the  first  section  to  be  certain  improvements — 

**in  such  a  manner  as  wlU  relieve  the  high-water  conditions  at  and  near  such 
city  and  to  protect  and  conserve  the  public  health  and  prevent  the  deposit  of 
filthy  and  dangerous  substances  on  the  lands  in  said  city  and  prevent  loss,  In- 
Jury  or  damages  to  property  situated  within  said  city." 

It  may  be  true  that  in  carrying  out  the  purpose  of  the  act  private , 
property  may  be  protected  and  benefited ;  it  is  equally  true  that  pub- 
lic or  city  purposes  are  expressed  as  the  reason  for  the  incurring  of 
the  indebtedness.  It  is  believed  that  in  order  to  be  within  the  pro- 
hibition of  this  section  of  the  Constitution  the  legislation  must  by  fair 
inference  be  clearly  intended  to  create  an  indebtedness  for  some  pur- 
pose other  than  a  city  purpose.  There  is  no  expressed  legislative  inten- 
tion of  making  the  improvements  for  any  but  city  purposes.  While 
it  is  undoubtedly  true  that  the  effective  abatement  of  the  floods  by  the 
complete  improvements   contemplated   will  incidentally  be  of  great 
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benefit  to  and  serve  the  interests  of  private  owners  of  real  estate,  nu- 
merous individual  owners  of  homes  and  household  effects,  and  be 
greatly  productive  of  conveniences  and  comforts  of  purely  a  private 
nature,  that  could  not  be  considered  a  city  or  public  purpose  or  object, 
yet  it  is  equally  true  that  in  many  ways  the  city  or  public  purpose  can 
only  be  achieved  by  such  abatement. 

To  secure  these  incidental  benefits  likely  to  accrue  to  individuals  is 
not  stated  in  the  act  to  be  its  object  and  purpose.  Within  the  flooded 
area,  as  demonstrated  by  the  flood  of  1913,  there  are  more  than  50 
separate  streets  and  highways  partly  or  whoUy  affected.  Annually 
the  majority  of  these  streets  are  flooded.  In  times  of  high  floods  they 
are  impassable.  It  is  a  statutory  duty  resting  upon  a  municipality  to 
keep  its  streets  and  highways  in  a  reasonably  safe  condition.  It  is  a 
city  purpose  to  keep  its  sewers  and  street  gutters,  its  fire  hydrants, 
water  lines,  and  street  lamps  in  usable  condition  and  repair.  The 
public  have  a  right  to  be  afforded  by  a  municipality  a  comfortable, 
reasonable,  and  usable  highway.  Cities  for  generations  have  taxed  all 
their  inhabitants  for  highway  purposes.  It  is  as  much  a  city  purpose 
to  erect  a  dam  or  dike  to  prevent  flood  waters  from  destroying  the 
use  of  city  streets,  highways,  sewers,  gutters,  fire  hydrants,  water 
Unes,  and  street  lamps  as  it  is  to  protect  them  from  destruction  from 
any  other  cause.  The  act  specifies  one  of  its  purposes  to  be  to  pre- 
vent loss,  injury,  or  damage  to  property  within  the  city.  The  city's 
highways,  streets,  sewers,  fire  hydrants,  water  lines,  and  street  lamps 
are  all  property;  they  are  municipal  property,  and  the  purpose  of  pre- 
venting damage  to  any  of  them  is  a  public  or  municipal  purpose. 

If  the  Constitution  forbids  the  enactment  of  a  law  to  prevent  dam- 
age to  private  property  at  public  expense,  and  an  act  is  passed  with 
the  expressed  purpose  of  preventing  damage  to  property,  and  it  ap- 
pears that  there  is  great  danger  to  public  property,  why  should  it  not 
be  held  that  the  act  is  designed  to  prevent  damage  to  public  property  ? 
Why  is  it  necessary  to  read  the  purpose  of  the  act  as  being  to  pre- 
vent damage  to  private  property,  when  it  reads  damage  to  property, 
for  the  sole  object  of  holding  that  the  act  is  unconstitutional?  Is  it 
not  reasonable  to  hold  that  the  Legislature  intended  that  the  purpose 
of  the  act  was  to  prevent  danger  to  public  property?  When  by  a  rea- 
sonable reading  of  an  act  of  the  Legislature  it  appears  to  be  constitu- 
tional, is  it  not  the  duty  of  the  court  to  so  read  and  hold?  Would 
it  be  reasonable  to  insert  the  word  "private"  before  the  word  "prop- 
erty," and  thus  decide  that  the  purpose  of  the  act  was  a  private  one, 
and  hence  unconstitutional,  in  the  face  of  the  expressed  intent  and 
purpose  of  the  act  as  being  to  improve  the  river  and  creek  in  such 
manner  as  will  relieve  the  high-water  conditions,  to  protect  and  con- 
serve tfie  public  health  and  prevent  the  deposit  of  filthy  and  danger- 
ous substances,  etc.? 

The  finding  must  be  that  the  act  does  not  violate  the  provisions  of 
section  10  of  article  8  of  the  Constitution,  or  the  Fourteenth  Amend- 
ment of  the  federal  Constitution. 

[11]  The  answer  alleges  that  chapter  717  of  the  Laws  of  1915  is 
in  violation  of  section  9  of  article  8  of  the  Constitution,  in  that  it  gives 
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money  of  the  state  to  the  city  of  Olean  for  a  private  undertaking.  The 
act  does  provide  that  the  state  shall  pay  one-half  of  the  expense  of 
making  the  contemplated  improvements.  Inasmuch  as  it  must  be 
held  that  the  control  of  the  flood  waters  is  for  the  public  purposes 
hereinbefore  referred  to,  it  necessarily  follows  that  state  moneys  are 
not  given  for  a  private  undertaking,  notwithstanding  that  as  an  in- 
cident to  such  undertaking  private  interests  may  be  benefited. 

[12]  The  answer  alleges  that  chapter  717  of  the  Laws  of  1915  is  in 
violation  of  section  10  of  article  8  of  the  Constitution  in  that  by  the 
terms  of  the  act  any  judgment  recovered  against  the  people  of  the 
state  or  any  employe  thereof,  or  against  the  flood  abatement  com- 
mission of  Olean,  or  either  of  them,  personally,  growing  out  of  the 
performance  of  their  duties  under  the  act,  shall  not  be  judgments 
against  them  personally,  but  may  be  enforced  against  the  city  of 
Olean  as  if  said  judgments  had  been  recovered  against  it,  thus  mak- 
ing the  taxpayers'  property  liable  for  the  acts  of  persons  over  whom 
the  city  has  no  control.  The  statutory  liability  thus  created  is  but  an- 
other way  of  expressing  the  liability  of  a  principal  for  the  acts  of  an 
agent  performed  within  the  scope  of  his  authority.  The  members  of 
the  flood  abatement  commission  were  a:ppointed  by  the  city ;  their  du- 
ties and  the  manner  of  performance,  as  well  as  those  of  the  state  offi- 
cers, were  authorized  and  fixed  by  the  taxpayers  of  the  city  when  they 
adopted  the  proposition  to  raise  by  tax  the  sum  of  $150,000  for  the 
purposes  of  flood  abatement  as  set  forth  in  the  act.  Every  act  of  the 
state  officers  and  the  members  of  the  flood  abatement  commission, 
within  their  duties,  is  for  the  benefit  of  the  city,  and  those  acts  are 
performed  at  the  request  of  the  taxpayers,  as  expressed  in  the  adopted 
proposition.  Why  should  not  the  city  be  liable  for  any  official  act  of 
its  agents,  the  same  as  any  other  principal?  The  act  is  not  invalid  for 
this  reason. 

[13]  The  answer  alleges  that  the  special  election,  held  June  18, 
1915,  for  the  taxpayers  to  vote  upcm  the  proposition,  "shall  the  sum  of 
one  hundred  and  fifty  thousand  dollars  be  raised  by  tax  upon  the 
taxable  property  of  the  city  of  Olean  for  the  purposes  of  flood 
abatement,  as  set  forth  in  chapter  717  of  the  Laws  of  1915?*'  was 
ineffective  to  authorize  the  issuing  of  bonds  of  the  city,  for  the  reason 
that  section  6  of  the  Municipal  Law  (Consol.  Laws  1909,  c.  24)  pro- 
vides that  a  resolution  proposing  a  funded  debt  approved  by  the  tax- 
payers of  the  city  "shall  provide  for  raising  annually  by  tax  a  sum 
sufficient  to  pay  the  interest  and  the  principal  as  the  same  shall  be- 
come due."  It  is  provided  by  chapter  717  of  the  Laws  of  1915  that  the 
plaintiff  and  superintendent  of  public  works  shall  not — 

"proceed  with  their  duties  under  that  act  except  to  qualify,  •  •  •  unles.s 
or  until  a  majority  of  the  qualified  ♦  ♦  ♦  taxpayers  voting  on  such 
proposition  at  a  special  meeting  held  as  provided  in  this  act  shaU  vote  in 
favor  of  said  proposition." 

Chapter  717  of  the  Laws  of  1915  provided  that  the  ballot  to  be 
voted  by  the  taxpayers  should  read  as  above  quoted.  It  is  therefore 
■seen  that  the  plaintiff  has  the  power  and  authority  to  maintain  these 
proceedings,  provided  a  majority  of  the  taxpayers  have  voted  in 
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favor  of  the  proposition ;  and  such  power  is  not  dependent  upon  the 
proposition  to  be  voted  upon  containing  the  above-quoted  provision  of 
section  6  of  the  Municipal  Law.  The  necessity  of  the  compliance  with 
the  provision  of  section  6  of  the  Municipal  Law  does  not  seem  to  be 
pertinent  to  the  issues  herein;  such  necessity  could  be  urged  only  in 
some  proceeding  where  the  validity  of  the  bonds  issued  pursuant  to 
such  taxpayers'  vote  was  the  subject  of  the  inquiry.  Lyon  v.  City  of 
Binghamton,  160  App.  Div.  222,  145  N.  Y.  Supp.  424. 

[14]  Assuming,  however,  that  the  validity  of  the  bonds  issued  by 
the  plaintiff  under  the  authority  of  chapter  717  of  the  Laws  of  1915 
is  at  issue  in  this  case,  it  is  not  believed  that  their  validity  can  be 
questioned  on  account  of  the  omission  from  the  ballot  as  voted  at  the 
special  election  of  the  taxpayers  of  the  city  of  Olean  of  the  provisions 
of  section  6  of  the  Municipal  Law  relative  to  the  annual  tax  to  pay 
interest  and  principal  of  the  bonded  debt.  The  vital  necessity  of  the 
provisions  of  section  6  of  the  Municipal  Law  being  included  in  the 
proposition  to  be  voted  upon  by  the  taxpayers  is  that  the  taxpayer, 
when  he  votes  to  create  a  funded  debt,  must  provide  the  means  for 
the  pa)rment  of  the  debt  and  interest.  The  mere  creation  of  a  debt 
by  a  taxpayers'  vote,  without  a  provision  for  its  payment  by  taxation, 
would  give  no  power  to  the  taxation  officers  to  raise  money  by  that 
method  to  pay  the  debt,  and  would  not  constitute  a  valid  municipal 
liability,  for  the  payment  of  which  the  taxpayers'  property  would  be 
liable.  Lyon  v.  City  of  Binghamton,  supra;  Village  of  Bronxville 
v.  Seymour,  122  App.  Div.  377,  106  N.  Y.  Supp.  834. 

When  the  taxpayers  of  the  city  of  Olean  voted  for  the  proposition 
submitted  to  them,  they  voted  to  raise  the  money  by  tax  upon  the 
taxable  property  for  the  purposes  of  flood  abatement,  as  set  forth  in 
chapter  717  of  the  Laws  of  1915.  By  that  chapter  it  is  provided,  and 
the  taxpayers  by  voting  for  such  proposition  voted,  that  the  moneys 
thus  voted  to  be  raised  by  taxation  should  be  used  to  pay  bonds  to  be 
issued  by  the  plaintiff  in  the  name  of  the  city,  the  principal  to  be  paid 
in  not  less  than  20  years  and  not  more  than  40  years  in  installments 
each  year,  as  the  plaintiff  should  deem  best,  and  the  interest  to  be 
paid  semiannually,  the  principal  and  interest  to  be  a  city  liability,  and 
that  the  common  council  should  have  power  to  provide  for  the  pay- 
ment of  principal  and  interest  of  such  bonded  debt  by  including  in 
the  annual  tax  levy  and  causing  to  be  levied  and  collected  each  year 
such  a  sum  of  money  as  would  pay  said  obligation. 

The  ballot  provided  by  statute  and  used  by  the  taxpaying  voters  of 
the  city  was,  in  effect:  Shall  the  sum  of  $150,000  be  raised  by  tax 
upon  the  taxable  property  of  the  city  of  Olean,  as  set  forth  in  chapter 
717  of  the  Laws  of  1915,  for  the  purpose  of  flood  abatement?  It  is 
seen  that  the  precise  way  and  manner  of  raising  the  sum  is  set  forth 
in  the  act,  and  the  purpose  and  object  of  the  requirement  of  section 
6  of  the  Municipal  Law  were  fully  complied  with.  In  Village  of 
Bronxville  v.  Seymour,  supra,  the  proposition  voted  on  by  the  tax- 
payers was  to  pave  a  street  and  pay  for  it  by  borrowing  money  on 
bonds  and  "a  sum  to  be  raised  annually  by  laying  a  tax  on  all  taxable 
property  in  said  village  sufficient  to  pay  the  interest  and  principal  of 
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all  said  bonds  as  the  same  become  due."  The  proposition  was  silent 
as  to  the  maturity  of  the  bonds,  simply  specifying  the  total  amount. 
It  was  held  that  section  6  of  the  Municipal  Law  did  not  impair  the 
validity  of  such  bonds.  In  Lyon  v.  Binghamton,  supra,  the  ballot 
made  no  reference  whatever  to  any  tax  upon  the  taxable  property  and 
no  provision  of  any  resolution  or  statute  applicable  to  the  election  pro- 
vided for  any  tax,  annual  or  otherwise,  to  pay  the  bonds.  The  ques- 
tion sulnnitted  was  solely  "For  the  issue  of  bonds  in  the  amount  of 
[stating  the  amount]  for  the  purpose  of  [stating  the  purpose]."  Page 
2020,  Laws  1907.  It  was  there  held  that,  the  bonds  not  being  a  lien 
upon  the  city  property  by  any  statute  or  vote,  they  were  invalid ;  that 
the  common  council  had  no  power  to  add  the  necessary  amount 
to  the  annual  tax  budget  to  pay  the  principal  and  interest  coming  due 
in  any  year,  that  the  city  charter  gave  no  such  power,  and  that  the  tax- 
payers had  not  so  determined. 

In  the  case  at  bar  the  taxpayers  have  complied  with  the  precise 
requirement  of  section  6  of  the  Municipal  Law,  and  the  bonds  of 
the  city  issued  by  the  plaintiff  are  not  affected  by  tlie  omission  from 
the  ballot  of  the  language  of  that  section. 

For  the  defects  in  the  proofs  and  petition,  the  plaintiff  must  sub- 
mit to  a  nonsuit,  and  the  petition  will  be  dismissed.  Ordered  accord- 
ingly. 


(94  Misc.  Rep.  433) 

OARDWELL  v.  CLARK  et  aL 

(Supreme  Court,  Trial  Term,  Queens  County.    March,  1916.) 

1.  Taxation  ^=»422— Absesbmsnt  of  Lands  of  Nonbbsidbntb— Statute. 

Under  Rev.  St  pt  1,  c.  13,  tit.  2,  §g  1-5,  11,  12,  requiring  the  division 
of  assessments  Into  two  classes,  realty  and  personalty  owned  by  residents, 
and  realty  owned  by  nonresidents,  that  the  realty  of  nonresidents  be  plac- 
ed in  a  separate  part  of  the  assessment  roll,  and  that  unoccupied  lands 
belonging  to  nonresidents  be  denominated  "lands  of  nonreBldents,"  the 
assessment  of  lands  of  nonresidents,  without  designating  them  as  such,  in 
a  separate  part  of  the  assessment  roU,  under  a  tract  designation,  as  **Tal- 
fourd  Lawn,"  was  not  proper,  as  the  lands  should  have  been  placed  in  a 
separate  part  of  the  roll  expressly  set  apart  or  designated  for  assessments 
against  the  property  of  nonresidents. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  687,  728;  Dec. 
Dig.  <S=»422.] 

2.  Taxation  ^==>422— Assbsshsitt  of  Leases  of  Nonrbbident&— Statute. 

An  assessment  roll,  beginning  with  a  few  names,  lands  of  nonresidents 
under  a  tract  designation  following,  then  more  names,  then  another  tract, 
and  so  on,  so  that  assessments  against  individuals  for  realty  and  personal- 
ty were  interspersed  between  the  assessments  of  realty  under  tract  or  map 
designation,  was  not  a  compliance  with  the  statute. 

[Ed.  Note. — For  other  cases,  see  Taxation,  (^ent  Dig.  6§  687,  728;  Dec. 
Dig.  <S=»422.} 

3.  Taxation    «=>805(1) — ^Action   to   Cancel   Comftbolleb^s   Conveyance- 

Statute. 

Tax  Law  (Consol.  Laws,  c.  60  [I^aws  1896,  c.  908])  {  132,  providing  that 
application  or  action  to  cancel  tax  conveyances  made  by  the  comptroller, 

^s»For  other  cases  see  same  topic  &  KST-NUMBBR  in  all  Key-Numbered  DlgesU  ft  Indexes 
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county  treasurer,  or  county  judge  shall  be  made  or  brought  wiVhin  a  year, 
is  a  statute  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  {§  1593,  1597: 
Dec.  Dig.  <©=»805(l).l 

4.  Li\nTATiON  OP  Actions  ^=>182(2) — Pleading  Statute. 

A  statute  of  limitation  must  be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  fj 
676,  678;  Dec  Dig.  <&=»182(2).] 

5.  Partition  ®=>39— Chanceby  Jurisdiction. 

The  jurisdiction  of  the  Court  of  Chancery  over  suits  for  partition  was 
so  weU  established  prior  to  the  American  Revolution  that  it  may  be  re- 
garded as  inherent 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  §{  93-96 ;  Dec  Dig. 
<©=»39.] 

6.  Landlord  and  Tenant  €=»66(1) — ^Holder  of  Tax  Lease— Adverse  Posses- 

sion. 

The  possession  of  a  holder  of  a  tax  lease  cannot  be  adverse  to  the  owner 
of  the  fee. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§  199- 
202,  206-209;   Dec  Dig.  <$=5»66(1).] 

7.  Adverse  Possession  €s»79(3) — Buyer  jtbosc  Claimant  under  Tax  Lease- 

Adverse  Character  of  Possession. 

Where  a  party  claiming  under  a  tax  lease  contracted  to  sell  the  lots, 
and  the  buyer  went  Into  possession,  his  vendor  giving  him  an  assignment 
of  the  tax  lease,  and  later  a  quitclaim  deed  purporting  to  convey  the  lots 
In  fee,  the  possession  under  the  quitclaim  deed  of  the  buyer,  and  his  widow 
as  his  devisee,  was  adverse  to  the  true  owner. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent.  Dig.  §  461; 
Dec  Dig.  <©=»79(3).] 

8.  Equity  ^=»84— Laches— Application  of  Doctrine. 

The  doctrine  of  laches  is  applicable  only  to  cases  where  equity  is  asked 
to  grant  a  purely  equitable  remedy,  to  which  the  party  has  no  strict  legal 
right 

[Ed.  Note. — ^For  other  cases,  see  Equity,  Dec.  Dig.  ^3»84.] 

9.  Partition  ^==»89~Allowance  fob  Improvements  and  Taxes  Paii>--Olaim 

FOB  Use  and  Occupation. 

In  an  action  for  partition,  where  no  claim  was  made  against  any  de- 
fendant for  use  and  occupation,  no  allowance  could  be  made  in  favor  of 
those  defendants  who  made  improvements  or  paid  taxes  on  the  premises, 
or  any  part  thereof. 

pSd.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  §§  246,  251;  Dec 
Dig.  <&=»S9.1 

Action  for  partition  of  realty  by  Charles  W.  Cardwell  against  Ther- 
ese  G.  Clark  and  others.  Interlocutory  judgment  of  partition  between 
plaintiff  and  defendant  Clark,  except  as  to  two  lots  in  possession  oi 
an  unnamed  defendant,  as  to  whom  the  complaint  is  dismissed. 

Robert  B.  Honeyman,  of  New  York  City,  for  plaintiff. 
Edward  R.  Clark,  of  Jamaica,  for  defendant  Clark. 
Lawrence  T.  Gresser,  of  Jamaica,  and  H.  C.  Underbill,  of  Brook- 
lyn, for  defendants  Kaiser  and  another,  as  executors. 
Leander  B.  Faber,  of  Jamaica,  for  defendants  Macbeth. 
Gillen  &  Weller,  of  Jamaica,  for  defendants  Endlekofer  and  others. 
Bunn  &  Collins,  of  Jamaica,  for  defendant  Yadevaia. 
Herbert  A.  O'Brien,  of  Jamaica,  for  defendant  Grass, 

^=s>For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  aU  Key-Numbered  Dlcests  ft  Indexes 
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BENEDICT,  J.  This  is  an  action  for  the  partition  of  real  prop- 
erty. It  was  tried  before  a  jury.  At  the  conclusion  of  the  trial  the 
court  ruled  that  there  were  no  questions  of  fact  to  be  submitted  to 
the  jury  and  reserved  decision  on  the  questions  of  law. 

I  indicated  on  the  trial  that  I  thought  the  defendants  Macbeth 
could  make  no  claim  to  the  premises  under  the  alleged  deeds  from 
Lawrence  V.  Husted  and  Jennie  Husted,  and  I  am  still  of  that  opin- 
ion. It  only  remains,  therefore,  to  consider  the  claims  of  the  holders 
of  the  several  tax  leases. 

[1]  The  plaintiff  challenges  the  validity  of  all  these  leases  upon  the 
ground,  among  others,  that  the  assessments  upon  which  they  were 
based  were  void,  in  that  the  property  of  nonresidents  was  not  sep- 
arately listed.  Title  2,  c.  13,  pt.  1,  of  the  Revised  Statutes,  as  in 
force  at  the  time  the  assessments  in  question  were  levied,  prescribed 
the  manner  of  making  up  the  assessment  roll.  Section  1,  art.  1,  of 
said  title,  provided  as  follows : 

"Every  person  sliaU  be  assessed  In  the  town  or  ward,  where  he  resides 
when  the  assessment  Is  made,  for  aU  lands  then  owned  by  him  within  such 
town  or  ward,  and  occupied  by  him,  or  wholly  unoccupied." 

Section  2  originally  read  as  follows: 

"Land  occupied  by  a  person  other  than  the  owner  may  be  assessed  to  the 
owner  or  occupant,  or  as  nonresident  lands." 

As  amended  by  Laws  of  1878,  c.  152,  it  provided: 

"Lands  occupied  by  a  person  other  than  the  owner  may  be  assessed  to  the 
occupant,  as  lands  of  nonresidents,  or,  if  the  owner  resides  in  the  county  in 
which  such  lands  are  located,  to  such  owner." 

This  amendment  does  not,  however,  affect  the  rights  of  the  parties 
in  the  case  at  bar,  because  the  owners  of  the  property  in  question  at 
the  times  of  the  assessments  to  be  hereafter  considered  were  nonresi- 
dents of  Queens  county. 

Section  3  provided: 

"Unoccupied  lands,  not  owned  by  a  person  residing  in  the  ward  or  town 
where  the  same  are  situated,  shall  be  denominated  'Lands  of  Nonresidents,' 
and  shall  be  assessed  as  hereinafter  provided." 

Article  2,  after  providing  for  the  listing  of  all  taxable  inhabitants 
of  the  town  or  ward,  as  the  case  might  be,  and  the  quantities  and 
values  of  their  lands  to  be  taxed,  and  the  value  of  their  taxable  per- 
sonal property,  provided  in  section  11  as  follows: 

"The  lands  of  nonresidents  shall  be  designated  in  the  same  assessment  roll, 
but  In  a  part  thereof  separate  from  the  other  assessments,  and  in  the  man- 
ner prescribed  in  the  two  following  sections." 

Section  12  provided  that  if  the  land  to  be  assessed  be  a  tract  sub- 
divided into  lots,  or  a  part  of  which  is  so  subdivided,  the  tract  should 
be  designated  by  its  name,  if  it  had  one ;  otherwise,  it  should  be  stated 
by  what  lands  it  was  bounded.  This  was  followed  by  a  provision  that, 
if  the  assessors  could  obtain  correct  information  as  to  the  subdivi- 
sions, they  should  put  down  all  the  unoccupied  lots  owned  by  non- 
residents by  numbers  alone,  without  the  names  of  the  owners. 
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The  first  question  to  be  considered  is  whether  the  assessment  rolls 
of  the  town  of  Jamaica  for  the  years  1874,  1876,  and  1884  comply 
w^ith  these  provisions  of  law.  Taking  the  assessment  roll  of  1884,  we 
find  that  it  begins  with  a  list  of  names  of  individuals  who  are  assessed 
for  real  property,  or  real  and  personal  property.  After  most  of  the 
names  appears  the  letter  "R,"  and  after  some  of  them  the  letters 
"N  R."  This  is  followed  by  a  list  of  incorporated  companies  assessed 
for  real  property  only,  and  this  by  a  list  of  individuals  assessed  for 
personal  property  only.  Then  follow  assessments  of  several  tracts 
of  real  property  divided  into  lots,  such  tracts  being  designated  by 
name  or  by  reference  to  some  map.  To  each  such  tract  a  part  or  sec- 
tion of  the  roll  is  devoted.  Among  them  is  a  tract  designated  as 
"Talfourd  Lawn,"  which  included  the  premises  involved  in  this 'ac- 
tion. In  many  cases  in  the  assessment  of  lots  on  this  tract,  as  of 
those  in  other  tracts,  the  names  of  the  owners  are  entered  in  the  sec- 
ond column,  the  first  being  reserved  for  the  date  of  payment ;  while 
in  other  cases,  comparatively  few  in  number,  the  words  "Unknown 
Owner"  are  placed  in  the  second  column.  Some  of  the  lots  are  stated 
to  have  buildings  upon  them,  so  that  all  the  property  assessed  un- 
der this  head  was,  apparently,  not  unoccupied.  The  lands  so  assessed 
are  in  no  manner  designated  as  the  lands  of  nonresidents.  It  is  shown 
that  the  owners  of  the  lots  involved  in  this  action  were  at  the  time 
of  such  assessment  nonresidents  of  Queens  county. 

On  the  part  of  the  plaintiff  it  is  argued  that  the  presence  of  the 
owner's  names  opposite  many  of  the  lot  numbers  in  the  assessments 
on  Talfourd  Lawn  lots  indicates  that  such  lots  were  owned  by  resi- 
dents, since  the  assessors  were  forbidden  to  use  the  names  if  the 
owners  were  nonresidents,  and  hence  that  the  roll  itself  shows  that 
the  real  property  of  nonresidents  was  not  assessed  separate  and 
apart  from  that  of  residents. 

On  the  other  hand,  it  is  urged  by  the  defendants,  who  claim  un- 
der the  several  tax  leases,  that  the  property  in  question  was  placed 
in  a  part  of  the  roll  separate  from  other  assessments,  to  wit,  in  the 
part  headed  "Talfourd  Lawn" ;  that  the  use  of  the  names  of  owners 
in  certain  cases  does  not  of  itself  show  that  such  property  was  owned 
by  residents ;  and  that  the  burden  was  on  the  plaintiff  to  show  that 
some  of  the  persons  named  fn  the  assessments  upon  lots  in  Talfourd 
Lawn  were  residents,  in  order  that  the  assessment — at  least  as  to 
lots  assessed  against  "Unknown  Owner,"  as  were  some  of  the  lots  in 
question — should  be  void. 

Obviously  the  statute  required  the  division  of  assessments  into  two 
classes:  (1)  The  real  and  personal  property  owned  by  residents;  (2) 
the  real  property  owned  by  nonresidents.  Newman  v.  Supervisors,  45 
N.  Y.  676,  678;  Hilton  v.  Fonda,  86  N.  Y.  340,  346,  347;  Stewart 
v.  Crysler,  100  N.  Y.  378,  382,  3  N.  E.  471.  It  further  required  that 
the  assessments  of  the  second  class  should  be  placed  in  a  separate 
part  of  the  roll,  and  that  unoccupied  lands  belonging  to  nonresidents 
should  be  denominated  "lands  of  nonresidents."  Section  3,  supra. 
All  these  provisions,  taken  together,  strongly  indicate  that  the  section 
of  the  roll  set  apart  for  the  assessments  upon  real  property  of  non- 
residents should  have  an  appropriate  designation  or  heading,  indicat- 
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ing  that  the  lands  listed  therein  were  assessed  as  property  of  nonres- 
idents. In  other  words,  the  fact  that  lands  involved  in  this  action, 
being  the  property  of  nonresidents,  are  assessed  in  a  separate  part  of 
the  roll  merely  under  a  tract  designation  is  not  a  compliance  with 
the  statute.  They  should  have  been  placed  in  a  separate  part  of  tl>e 
roll  expressly  set  apart  or  designated  for  assessments  against  the 
property  of  nonresidents.  Hubbell  v.  Weldon,  Lalor's  Supp.  139, 
144;  Hilton  v.  Fonda,  86  N.  Y.  340,  347;  Franklin  v.  Pearsall,  53 
N.  Y.  Super.  Ct.  271,  273.  See,  also,  Thompson  v.  Burhans,  61  N. 
Y.  52,  64.  A  section  of  the  roll  was  devoted  to  the  Talfourd  Lawn 
tract,  another  section  to  the  Clarenceville  tract,  another  to  the  Van 
Wyck  tract,  and  so  on,  but  none  to  the  assessment  of  real  property  of 
nonresidents. 

In  Hilton  v.  Fonda,  supra,  the  Court  of  Appeals,  per  Folger,  J., 
said  (86N.  Y.  347)  that: 

"Where  lands  in  a  town  are  unoccupied,  and  not  owned  by  a  person  residing 
in  the  town,  they  are  to  be  named  *lands  of  nonresidents,'  and  are  to  be  assess- 
ed in  still  another  mode." 

In  Franklin  v.  Pearsall,  supra,  the  referee,  whose  opinion  was  adopt- 
ed by  the  General  Term  of  the  New  York  Superior  Court,  said  (53  N. 
Y.  Super.  Ct273): 

"When  lands  situated  in  a  county  are  owned  by  nonresidents,  the  statutes 
have  prescribed  a  different  course.  They  must  (among  other  things)  be  de- 
scribed as  'nonresident*  lands." 

[2]  The  assessment  roll  of  1876  follows  the  same  general  plan  as 
that  of  1884.  The  assessment  roll  of  1874  is  even  more  obviously  in 
violation  of  the  statute.  It  begins  with  a  few  names,  then  follows  a 
tract,  then  more  names,  then  another  tract,  and  so  on,  so  that  assess- 
ments against  individuals  for  real  and  personal  property  are  inter- 
spersed between  the  assessments  of  real  property  under  tract  or  map 
designations. 

These  considerations  make  it  evident  that  there  was  no  proper  sep- 
aration in  these  assessment  rolls  of  the  lands  of  nonresidents  from 
the  property  of  residents,  and  hence  that  the  assessments,  so  far  as 
they  affected  the  lands  involved  in  this  action,  which  were  at  the  times 
of  such  assessments  owned  by  nonresidents  of  Queens  county,  were 
void.  Cromwell  v.  MacLean,  123  N.  Y.  474,  486,  487,  25  N.  E.  932; 
Schreiber  v.  L.  I.  R.  R.  Co.,  127  App.  Div.  286,  111  N.  Y.  Supp.  123. 
In  the  latter*  of  these  cases  the  Appellate  Division  in  the  Second  De- 
partment, in  an  opinion  by  Mr.  Justice  Gaynor,  said : 

"The  assessment  in  1000  of  the  tax  for  nonpayment  of  which  the  sale  was 
made  was  void.  The  land  was  of  a  nonresident.  The  statute  required  that 
nonresident  lands  should  be  set  down  and  assessed  in  a  separate  part  of  the 
assessment  roll.  Tax  Laws  (Laws  1896,  c.  908)  §  29.  There  being  a  dispute  on 
the  argument  before  us  whether  this  had  been  done,  it  was  agreed  that  the 
roll  should  be  submitted  to  us.  That  has  been  done,  and  resident  and  non- 
resident lands  are  not  separately  set  down  and  assessed  in  the  roll,  but 
promiscuously.  The  land  was  therefore  never  assessed,  from  which  it  fol- 
lows that  there  was  no  jurisdiction  to  sell.*' 

The  case  of  Van  Rensselaer  v.  Witbeck,  7  Barb.  133,  140,  cannot  be 
regarded,  at  the  present  time,  as  an  authority  to  the  contrary.    It  was 
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reversed  by  the  Court  of  Appeals  (7  N.  Y.  517)  although  without  con- 
sideration of  the  point  here  under  discussion ;  and  it  has  been  recent- 
ly disapproved,  so  far  as  it  supports  the  doctrine  that  certain  statutory 
provisions  as  to  assessments  are  merely  directory,  by  Erschler  v.  Len- 
nox, 11  App.  Div.  511,  516,  42  N.  Y.  Supp.  805.  In  May  v.  Traphagen, 
139  N.  Y.  478,  481,  34  N.  E.  1064,  1065,  the  Court  of  Appeals  said: 

"That  all  the  proceedings  prescribed  by  the  law  for  the  assessment  of  land 
for  the  purposes  of  taxation  must  be  substantially,  If  not  strictly,  complied 
with,  is  a  well-settled  and  a  familiar  rule.  •  •  ♦  That  which  the  Leg- 
islature has  directed  courts  cannot  declare  immaterial." 

•  See,  also,  Whitney  v.  Thomas,  23  N.  Y.  281,  285 ;  People  ex  rel.  Nat. 
Park  Bank  v.  Metz,  141  App.  Div.  600,  604,  126  N.  Y.  Supp.  986 ;  Ven- 
triniglia  v.  Eichner,  155  App.  Div.  236,  242,  140  N.  Y.  Supp.  395,. 
reversed  on  question  of  practice  213  N.  Y.  147,  107  N.  E.  48. 

The  case  of  Cromwell  v.  Nichols,  158  N.  Y.  Supp.  556,  affirmed  155 
App.  Div.  905,  139  N.  Y.  Supp.  1051,  is  not  in  point,  as  the  assessment 
roll  there  under  consideration  differed  materially  from  those  under 
consideration  in  the  case  at  bar. 

[3-5]  None  of  the  defendants  makes  any  claim  that  the  right  of  the 
plaintiff  and  the  defendant  Clark  to  challenge  the  validity  of  the  tax 
leases  is  barred  by  the  one-year  limitation  provision  contained  in  sec- 
tion 132  of  the  Tax  Law,  and  no  defendant  has  set  up  any  such  de- 
fense in  his  answer.  That  this  provision  is  a  statute  of  limitation  is 
amply  supported  by  authority  (Meigs  v.  Roberts,  162  N.  Y.  371,  377, 
56  N.  E.  838,  76  Am.  St.  Rep.  322;  Peterson  v.  Martino,  210  N.  Y. 
412,  420,  104  N.  E.  916) ;  and  it  cannot  therefore  be  taken  advantage 
of,  unless  it  be  pleaded  (Nehasane  Park  Ass'n  v.  Lloyd,  167  N.  Y.  43U 
437,  438,  60  N.  E.  741).  The  cases  of  Handler  v.  Hill,  84  Misc.  Rep. 
359,  370,  146  N.  Y.  Supp.  98,  affirmed  163  App.  Div.  970,  148  N.  Y. 
Supp.  1105,  apd  Shepard  y.  Kusch,  89  Misc.  Rep.  112,  114,  151  N.  Y. 
Supp.  436,  438,  are  not  inconsistent  with  this  conclusion,  so  far  as 
the  present  case  is  concerned;  for  in  each  of  those  cases  the  party 
who  claimed  that  the  statute  should  have  been  pleaded  was  pursuing  a 
strictly  statutory  remedy.  The  jurisdiction  of  the  Court  of  Chancery 
over  suits  for  partition,  whatever  its  origin,  seems  to  have  been  so 
well  established  prior  to  the  American  Revolution  that  it  may  be  re- 
garded as  inherent.  Freeman  on  Cotenancy  and  Partition  (2d  Ed.)  §§ 
423  and  424;  Smith  v.  Smith,  10  Paige,  470,  473;  Gallic  v.  Eagle,  65 
Barb.  583,  587. 

[6]  No  title  has  been  acquired  against  the  record  owners  by  ad- 
verse possession ;  for  the  possession  of  the  holder  of  a  tax  lease  can- 
not be  adverse  to  the  owner  of  the  fee  (Sanders  v.  Riedinger,  30  App. 
Div.  277,  282,  51  N.  Y.  Supp.  937,  affirmed  on  opinion  below  164  N.  Y. 
564,  58  N.  E.  1092),  and  there  has  been  no  possession  under  any  other 
claim  of  title  for  a  period  of  20  years. 

[7]  The  defendant  Mary  Yadevaia,  as  she  is  now  called,  claims 
lots  Nos.  126  and  127.  A  tax  lease  for  lot  No.  126  was  made  to 
John  Canning  on  October  4,  1857,  and  on  the  same  day  a  similar 
lease  covering  lot  No.  127  was  made  to  Mrs.  John  Canning.  On 
March  29,  1899,  John  Canning  contracted  to  sell  these  lots  for  $400 
158N.Y.S.— 20 
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to  Angelo  latovaio,  later  known  as  Yadevaia,  who  thereupon  went 
into  possession.  Subsequently  Canning  gave  to  latovaio  an  assign- 
ment of  the  lease  covering  lot  126,  and  later  gave  him  a  quitclaim 
deed  purporting  to  convey  both  lots  in  fee.  Angelo  latovaio,  or 
Yadevaia,  has  since  died,  and  his  will,  giving  all  his  property  to  his 
wife,  the  defendant  Mary  Yadevaia,  has  been  duly  admitted  to  pro- 
bate. Said  Angelo  and  Mary  have  been  in  actual  possession  of  said 
lots  from  1899  to  the  present  time.  While  Canning  claimed  only  un- 
der a  tax  lease,  and,  as  to  lot  No.  127,  appears  to  have  had  no  claim 
at  all,  the  possession  under  the  quitclaim  deed  aforesaid  of  Angelo 
latovaio,  or  Yadevaia,  and  his  widow  as  his  devisee,  has  been  ad- 
verse to  the  true  owner.  Sands  v.  Hughes,  53  N.  Y.  287;  Sanders 
V.  Riedinger,  30  App.  Div.  277,  281,  283,  51  N.  Y.  Supp.  937,  affirmed 
164  N.  Y.  564,  58  N.  E.  1092.  The  deed  under  which  plaintiff  claims 
bears  date  October  29,  1914,  and  was  made  and  delivered  during  such 
adverse  possession.  As  to  Mary  Yadevaia,  therefore,  such  deed  is 
void  under  section  260  of  the  Real  Property  Law  (Consol.  Laws,  c. 
50),  and  plaintiff  is  not  in  a  position  to  maintain  this  action  as  against 
her. 

It  is  true  that  she  did  not  in  her  answer  plead  the  invalidity  of  the 
plaintiff's  deed  on  this  ground  (Ten  Eyck  v.  Witbeck,  55  App.  Div. 
165,  167,  66  N.  Y.  Supp.  921,  affirmed  170  N.  Y.  564,  62  N.  E.  1101) : 
but  the  evidence  on  which  she  relies  to  show  it  was  admitted  with- 
out objection  based  on  failure  to  plead  such  defense.  As  to  the  de- 
fendant Clark,  who  also  claims  under  deeds  delivered  during  such 
adverse  possession,  defendant  Yadevaia  served  an  amended  answer 
in  which  this  defense  is  set  up,  which  amended  answer  was  accepted 
by  Mrs.  Clark's  attorney  and  admission  of  due  service  given.  This 
answer  does  not  seem  to  have  been  served  on  plaintiff's  attorney. 

None  of  the  other  defendants  in  possession  has  shown  any  claim 
of  title  other  than  under  tax  leases  or  assignments  thereof.  Hence 
as  to  such  others  those  considerations  do  not  apply. 

[8]  The  claim  is  made  on  the  part  of  the  defendant  Endlekofer  that 
the  plaintiff  has  been  guilty  of  laches.  The  doctrine  of  laches  is  ap- 
plicable, however,  only  to  cases  where  equity  is  asked  to  grant  a 
purely  equitable  remedy  to  which  the  party  has  no  strict  legal  right. 
2  Pomeroy's  Equity  Jurisprudence  (3d  Ed.)  §  817;  Ode  v.  Manhat- 
tan Rv.  Co.,  56  Hun,  199,  202,  9  N.  Y.  Supp.  338;  Pollitz  v.  Wa- 
bash R.  R.  Co.,  207  N.  Y.  113,  130,  100  N.  E.  721).  Partition,  on  the 
other  hand,  is  a  matter  of  right.  Smith  v.  Smith,  supra;  Gallie  v. 
Eagle,  supra. 

[9]  No  claim  is  made  against  any  of  the  defendants  for  use  and  oc- 
cupation, and  hence  no  allowance  can  be  made  in  favor  of  those  who 
have  made  improvements  or  paid  taxes  on  the  premises  or  any  part 
thereof.  Wood  v.  Wood,  83  N.  Y.  575,  581 ;  Haight  v.  Pine,  10  App. 
Div.  470.  472-474,  42  N.  Y.  Supp.  303. 

Interlocutory  judgment  of  partition  between  the  plaintiff  and  the 
defendant  Clark  will  be  granted,  except  as  to  lots  126  and  127,  in 
possession  of  defendant  Yadevaia.  As  to  her  the  complaint  will  be 
dismissed,  with  costs,  but  without  prejudice  to  an  action  to  recover 
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possession  of  such  lots,  brought  in  the  names  of  the  grantors  of  the 
plaintiff  and  the  defendant  Clark ;  that  is,  those  who  had  title  at  the 
commencement  of  adverse  possession  under  the  quitclaim  deed  above 
mentioned.  Defendants'  requests  to  find  have  been  passed  upon. 
Submit  decision  in  accordance  herewith,  and  also  embodying  such 
requests  as  have  been  found,  and  interlocutory  judgment. 


(98  Misa  Rep.  456) 

LIPPINCOTT  GLASS  CO.  ▼.  GRIFFIN  et  al. 

(City  Court  of  New  York,  Trial  Term.    January,  1916.) 

Judgment  ^=5>818(2)— Actions  on  Judgment— Scope  of  Reltef. 

Where  the  only  evidence  of  an  Indiana  judgment  sued  on  for  plaintiff 
and  against  defendants  as  partners  on  a  partnersliip  indebtedness  is  the 
judgment  roll  and  admissions  as  to  the  amount  due.  and  there  is  no  evi- 
dence as  to  the  effect  of  the  judgment,  it  cannot  be  enforced  in  New  York,. 
even  to  the  extent  of  the  joint  property  of  the  firm,  nor  even  subject 
to  a  trial  of  the  facts  on  which  the  judgment  was  founded,  as  against  the 
defendant  who  was  served  with  process  in  Indiana  by  leaving  a  certified 
copy  of  the  summons  with  the  other  defendant,  his  partner. 

[Ed.  Note.— For  other  cases,  see  Judgments,  Cent.  Dig.  §§  1460-1465; 
Dec.  Dig.  <&»818(2).l 

Action  by  the  Lippincott  Glass  Company  against  George  A.  Griffin 
and  another,  doing  business  under  the  firm  name  of  the  George  A. 
Griffin  Glass  Company,  to  recover  on  a  judgment.  Motion  to  set  aside 
verdict  for  plaintiff  granted,  and  new  trial  ordered. 

Eugene  L.  Bushe,  of  New  York  City,  for  plaintiff. 
P.  H.  Goldbaum,  of  New  York  City,  for  defendants. 

LA  FETRA,  J.  This  action  is  brought  to  recover  upon  a  judgment 
in  favor  of  the  plaintiff  and  against  the  defendants,  as  copartners, 
upon  a  partnership  indebtedness,  entered  March  31,  1915,  in  an  action 
in  the  superior  court,  Madison  county,  Ind.  No  question  is  presented 
as  to  its  validity  and  enforcement  in  this  state  by  way  of  an  action 
against  the  defendant  C.  A.  Friedrick.  The  only  evidence  offered  is 
the  judgment  roll  and  the  admissions  as  to  the  amount  now  due.  At- 
tached to  the  roll  is  a  return  as  to  service  upon  the  defendants.  The 
defendant  C.  A.  Friedrick  was  served  personally  in  the  state  of  Indi- 
ana, and  the  defendant  George  A.  Griffin,  in  his  absence,  by  leaving 
a  certified  copy  of  the  summons  with  C.  A.  Friedrick,  his  partner.  The 
judgment  recites  due  service  of  process,  default  in  appearing,  the 
joinder  of  issue  upon  the  complaint,  and  default  of  each  of  the  de- 
fendants, the  taking  of  evidence,  finds  the  defendants  were  partners 
transacting  business  in  said  county,  and  awards  judgment  in  favor  of 
plaintiff.  Thereafter  an  execution  was  issued  against  "the  property 
of  the  defendant,"  to  wit,  George  A.  Griffin  Glass  Company. 

The  record  is  devoid  of  evidence  as  to  the  force  and  effect  of  the 
judgment  in  Indiana.  Whether  the  judgment  creates  an  obligation 
to  bQ  satisfied  alone  from  partnership  assets,  or,  in  the  absence  there- 
of, from  the  individual  assets  of  the  partners,  does  not  appear.     In 

^ssFor  other  cases  see  same  topic  ft  KBT-NUMBER  In  'aU  Key-Numbered  Digests  ft  Indexes 
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an  analogous  case  (Hoffman  v.  Wight,  1  App.  Div.  514,  37  N.  Y. 
Supp.  262),  Charles  H.  Wight,  who  was  a  nonresident  of  New  Jer- 
sey, was  not  brought  within  the  jurisdiction  of  its  court.  Actions 
were  commenced  upon  various  partnership  liabilities  by  personal  serv- 
ice of  process  upon  Theodore  Newell,  his  partner,  and  resulted  in 
judgments  in  favor  of  plaintiff.  It  was  conceded  the  judgments  cre- 
ated obligations  enforceable  against  Newell  in  any  state  of  the  Union, 
but  not  so  as  against  Wight.    The  court  concurred  and  said : 

"The  judgments  are  conclusive  upon  Newell  Individually.  Nor  Is  It  to  be 
doubted  that  as  against  Wight  personally  they  are  of  no  validity.  Pennoyer 
V.  Neff,  95  U.  S.  714,  24  L.  Kd.  565,  and  cases  cited  in  the  opinion  In  the  court." 

The  liability  of  Wight  arising  from  his  partnership  relation  with 
Newell  was  then  considered,  and  Judge  Patterson  said: 

**The  utmost  that  can  be  claimed  for  the  New  Jersey  judgments  as  against 
Wight  is  that  they  are,  as  to  copartnership  property  in  New  Jersey,  if  not 
strictly,  yet  quasi,  Judgments  in  rem,  affecting  only  property  leviable  u^^n 
under  an  execution  issued  out  of  the  courts  of  that  state.  They  may  ser^  c  to 
protect  a  purchaser  at  an  execution  sale  who  removes  the  property  pur- 
chased into  another  Jurisdiction,  but  are  not  available  in  this  state  as  the  basis 
of  an  action  against  Wight." 

The  Indiana  judgment  against  the  defendant  Griffin  cannot  be  en- 
forced in  this  state,  even  to  the  extent  of  the  joint  property  of  the 
firm,  nor  even  subject  to  a  trial  of  the  issues  of  facts  upon  which  the 
judgments  in  Indiana  are  founded.  Hofferberth  v.  Nash,  SO  Misc. 
Rep.  328,  98  N.  Y.  Supp.  684. 

The  motion  to  set  aside  the  direction  of  a  verdict  in  favor  of  the 
plaintiff  is  granted,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Ordered  accordingly. 


(03  Misc.  Bep.  453) 

WIEDERMAN  v.  VERSCHLEISEB. 

(City  Court  of  New  York,  Trial  Term.    January,  1916.) 

1.  CouBTs  <&=»188(3)— City  Courts— JuaisnicnoN—EQurrABLi:  Clahc. 

Where  a  real  estate  broker  liad  eutered  into  a  written  contract  for 
compensation,  providing  for  a  waiver  of  commissions  should  the  parties 
to  the  contract  of  sale  fail  to  close  the  title  or  default  in  performance,  a 
claim  by  the  representatives  of  the  broker  for  commi&sions  notwithstand- 
ing failure  to  close  the  contract  of  sale,  on  the  ground  of  fraud  in  pro- 
curing the  broker  to  sign  the  contract  for  compensation,  was  not  within 
the  jurisdiction  of  the  City  Court  of  the  City  of  New  York,  since  it  has 
no  Jurisdiction  to  set  aside,  reform,  or  rescind  the  brokerage  agreement. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §  458 ;  Dea  Dig.  ^=» 
188(3).] 

2.  Cancellation  op  Instruments  ^=>32— Remedies— Bquttt. 

Where  a  party  signing  an  instrument  is  induced  to  execute  it  by  mis- 
representation as  to  collateral  matters,  or  as  to  the  nature  and  value  of 
the  consideration,  resort  must  be  had  to  a  court  of  equitable  Jurisdiction 
for  relief. 

[Ed.  Note. — For  other  cases,  see  Cancellation  of  Instruments,  Dec.  Dig. 
<©=>32.] 

^=»For  other  cases  lee  same  topic  &  KET-NUMBER  in  aU  Key-Numbered  Diseats  ft  Indexes 
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Action  by  Morris  Wiederman  against  Max  Verschleiser.  On  mo- 
tion for  new  trial  after  judgment  for  defendant.    Denied. 

Harry  Stackell,  of  New  York  City,  for  plaintiff. 
Moses  Esberg,  of  New  York  City,  for  defendant. 

LA  FETRA,  J.  This  action  is  brought  to  recover  commissions 
alleged  to  have  been  earned  by  the  decedent,  as  broker,  in  bringing 
the  defendant  and  the  Harthill  Realty  &  Mortgage  Company  to- 
gether upon  the  terms  of  a  contract  for  the  sale  of  certain  leased 
premises.  The  complaint  failed  to  disclose  whether  the  brokerage 
contract  was  oral  or  in  writing.  The  defendant,  as  an  affirmative  le- 
gal defense,  set  up  an  agreement  in  writing  and  under  seal.  In  the 
opening  it  was  conceded  decedent  executed  said  last-mentioned  agree- 
ment, and  a  written  contract  for  the  sale  of  the  premises  had  been 
entered  into  between  the  defendant,  as  vendor,  and  the  Harthill 
Realty  &  Mortgage  Company,  as  vendee.  It  was  also  admitted  the 
contract  for  sale  had  not  been  performed  and  title  closed  in  conform- 
ity with  the  terms  thereof.  The  brokerage  agreement  provides  for 
a  waiver  of  commissions,  should  the  contract  for  sale  be  made  and 
the  parties  thereto  fail  to  close  the  title  or  default  in  the  performance 
thereof.  The  plaintiff  then  claimed  the  contract  was  obtained  from 
the  decedent  by  fraud  and  through  false  misrepresentations,  and  the 
original  oral  contract  theretofore  existing  between  the  parties  was 
revived ;  that  decedent  was  induced  to  sign  the  agreement,  as  it  was 
represented  the  contract  of  sale  had  not  been  executed,  whereas,  in 
fact,  it  had  already  been  executed.  The  court  ruled  it  was  without 
affirmative  equitable  jurisdiction  to  set  aside,  reform,  or  rescind  said 
written  brokerage  agreement,  and  dismissed  the  complaint. 

[1]  The  City  Court  of  the  City  of  New  York  is  an  inferior  local 
court,  with  limited  powers,  and  without  equitable  jurisdiction  except  in 
certain  cases,  for  example,  the  foreclosure  of  mechanics'  liens.  It  may 
determine  an  issue  Interposed  by  way  of  equitable  defense  to  de- 
feat actions  over  which  it  has  jurisdiction.  It  is  without  power  to  set 
aside,  reform,  or  rescind  agreements,  good  in  law,  entered  into  be- 
tween parties.  Here  the  brokerage  agreement  is  the  basis  and  founda- 
tion of  the  action,  and  was  solemnly  executed  in  writing.  It  can  only 
be  changed  by  a  court  having  equitable  jurisdiction.  The  cases  cited 
by  the  learned  counsel  for  the  plaintiff  involving  the  question  at  is- 
sue were  brought  in  a  court  having  general  equitable  jurisdiction  and 
do  not  apply.  In  the  "release  cases"  relied  upon,  the  instrument 
sought  to  be  avoided  purported  to  discharge  a  prior  obligation  and 
was  not  the  basis  of  the  cause  of  action.  The  defenses  were  inter- 
posed to  prevent  recovery.  To  counteract  the  effect  of  the  releases, 
claims  of  fraud  were  made.  It  was  asserted  the  fraud  was  inherent  in 
the  execution  of  the  instrument;  that  the  signer  of  the  instrument 
was  deceived  into  signing  it  by  the  belief  that  he  was  signing  some- 
thing other  than  that  which  he  did  really  sign,  as,  for  instance,  that 
the  instrument  was  misread  to  the  party  signing,  or  that  there  was 
a  surreptitious  substitution  of  one  paper  for  another,  or  that  by  some 
trick  or  device  the  party  was  made  to  sign  an  instrument  which  he 
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did  not  intend  to  execute,  or  that  the  nature  of  the  instrument  signed 
was  not  fully  understood  by  the  party  signing  it.^ 

[2]  But  where  a  party  signing  an  instrument  is  induced  to  execute 
it  by  a  misrepresentation  as  to  collateral  matters,  or  as  to  the  nature 
and  value  of  the  consideration,  resort  must  be  had  to  a  court  of  equity 
for  relief.  In  such  cases  the  party  fully  understands  and  is  aware 
of  the  nature  and  character  of  the  instrument  executed  by  him,  but 
is  deceived  by  fraudulent  representations  as  to  facts  outside  of  the  in- 
strument itself.  Chicago  City  R.  Co.  v.  Uhter,  212  111.  174,  176,  72 
N.  E.  195 ;  34  Cyc.  1068 ;  O'Donnell  v.  Thompson-Starrett  Co.,  92 
Misc.  Rep.  710,  156  N.  Y.  Supp.  342 ;  Lynch  v.  Dowling,  1  City  Ct.  R. 
163.    Motion  for  a  new  trial  is  denied. 

Motion  denied. 


(93  Misc.  Rep.  458) 

KAMIONER  V.  BALKIND. 

(City  Court  of  New  York,  Trial  Term.    January,    1916.) 

1.  Bankruptcy  ^=>314(2) — Administration  of  Estate — Debts  Provable. 

Rents  accruing  after  the  commencement  of  bankruptcy  proceedings  are 
not  provable  against  the  estate  of  either  the  tenant  or  bis  surety. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  470;  Dec. 
Dig.  <&»314(2).] 

2.  Landlord  and  Tenant  <8=>208(1) — Principal  and  Sxtrett  ^=»10a— Bent 

— Assignment  of  Lease — Liability  of  Assignor. 

The  assignment  of  a  lease  by  the  tenant  does  not  discharge  him  or  his 
surety  from  liability  for  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§ 
821,  830,  831 ;  Dec.  Dig.  <&=»208(1) ;  Principal  and  Surety,  Cent  Dig.  §§ 
181-185 ;  Dec.  Dig.  €=>102.] 

3.  Landlord  and  Tenant  ^=>227 — ^Rent — Action  fob  Deficiency. 

Where  a  landlord  relets  under  an  option  in  the  lease  to  re-enter  and 
take  possession  as  agent  of  the  tenant  and  relet  the  premises  for  his  ac- 
count, an  action  against  the  tenant  for  the  deficiency  after  collection  of 
the  rent,  brought  before  termination  of  the  term  of  the  lease,  Is  prema- 
ture, and  will  be  dismissed,  but  not  on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  S 
877,  878;    Dec.  Dig.  €=>227.] 

Action  by  Lee  Kamioner  against  Joseph  I.  Balkind  upon  a  con- 
tract.    Judgment  as  indicated  in  opinion. 

E.  Van  Demoot,  of  New  York  City,  for  plaintiff. 

Joseph  &  Alvin  T.  Sapinsky,  of  New  York  City,  for  defendant 

LA  FETRA,  J.  Plaintiff  seeks  to  recover  upon  a  written  contract, 
by  the  terms  of  which  defendant,  Joseph  I.  Balkind,  guaranteed  the 
payment  of  the  rent  reserved  in  a  lease  executed  by  the  plaintiff  as 
landlord  and  Adolph  W.  Balkind  as  tenant  for  the  term  commencing 
July  1,  1912,  and  ending  December  31,  1918,  at  the  annual  rental  of 
$6,200,  payable  in  equal  monthly  payments  in  advance,  and  the  per- 
formance by  said  Adolph  W.  Balkind  of  the  covenants  contained 
therein. 

^s»For  other  cases  see  same  topic  &  KBY-NUMBBR  In  all  Key -Numbered  Digests  A  Indexes 
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The  complaint  involves  two  causes  of  action.  The  first  is  for  the 
recovery  of  the  arrears  of  rent  for  the  months  of  June,  July,  August, 
and  September,  1913.  The  second  is  to  recover  for  damages,  or, 
more  strictly  speaking,  for  any  deficiency  between  the  rent  reserved 
in  said  lease  and  the  net  collections  by  way  of  rent  after  re-entry 
and  possession  by  the  landlord  as  agent  of  the  tenant,  under  the  terms 
of  the  lease.  The  landlord  had  an  option  either  to  cancel  the  ob- 
ligations under  the  same  and  to  assume  possession  as  of  his  former 
estate,  or  to  re-enter  and  to  take  possession  and  as  agent  of  the  ten- 
ant to  relet  the  same  for  the  account  of  the  tenant.  In  the  latter 
contingency  the  landlord  was  to  collect  the  rents  from  the  new  ten- 
ants, applying  the  same  to  the  expenses  incurred  and  then  towards 
the  rents  reserved  in  the  old  lease. 

[1,2]  The  defendant  claims  a  discharge  of  his  obligations  under 
the  contract  of  guaranty  by  virtue  of  a  subsequent  decree  in  bank- 
ruptcy against  him  and  a  re-entry  by  the  landlord  and  surrender  by 
tenant,  the  principal  obligor,  because  of  assignments  of  the  lease  and 
payment  of  certain  rents  to  the  landlord  before  October  1,  1913;  in 
other  words,  acts  by  or  on  behalf  of  the  landlord  which  he  claims  show 
a  cancellation  of  all  obligations  of  the  tenant  under  the  clause  of  the 
lease  before  mentioned  and  that  negative  the  claim  of  the  plaintiflf  of 
a  re-entry  as  agent  of  the  tenant.  These  defenses  are  untenable. 
Rents  accruing  after  the  commencement  of  bankruptcy  proceedings 
are  not  provable  against  the  estate  of  either  the  tenant  or  his  surety. 
Matter  of  Roth  &  Appel,  24  Am.  Bankr.  Rep.  588,  181  Fed.  667,  104 
C.  C.  A.  649,  31  L.  R.  A.  (N.  S.)  270;  Cotting  v.  Hooper,  Lewis  & 
Co.,  34  Am.  Bankr.  Rep.  23,  220  Mass.  273,  107  N.  E.  931;  Zavelo 
V.  Reeves,  29  Am.  Bankr.  Rep.  493,  227  U.  S.  625,  33  Sup.  Ct.  365, 
57  L.  Ed.  676,  Ann.  Cas.  1914D,  664.  The  assignments  in  question 
growing  out  of  the  lease  did  not  discharge  the  tenant,  but  operated 
as  a  conveyance  of  his  interest.  It  gave  the  landlord  an  additional 
claim  against  the  privies  in  estate  of  the  tenant.  Neither  did  it  relieve 
the  surety  from  his  contract.  Ettlinger  v.  Kruger,  146  App.  Div. 
824,  825,  131  N.  Y.  Supp.  436;  Baker  v.  Donlin,  88  Misc.  Rep.  586, 
151  N.  Y.  Supp.  433;  Dagett  v.  Champney,  122  App.  Div.  254,  106 
N.  Y.  Supp.  892;  Morgan  v.  Smith,  70  N.  Y.  541;  Flank  v.  Kuhl- 
mann,  63  Misc.  Rep.  334,  117  N.  Y.  Supp.  110;  Verschleiser  v.  New- 
man, 76  Misc.  Rep.  544,  135  N.  Y.  Supp.  671 ;  Kunzwciler  v.  Lehman, 
34  Misc.  Rep.  466,  70  N.  Y.  Supp.  290;  Sachs  v.  American  Surety 
Co.,  72  App.  Div.  60,  76  N.  Y.  Supp.  335,  affirmed  177  N.  Y.  551,  69 
N.  E.  1130;  Berg  v.  Kaiser,  137  App.  Div.  1,  122  N.  Y.  Supp.  85; 
Heydecker  v.  Hoffman,  75  Misc.  Rep.  476,  133  N.  Y.  Supp.  436; 
McNulty  V.  Duffy,  28  Misc.  Rep.  779,  59  N.  Y.  Supp.  592;  Folger 
v.  Raczek,  167  App.  Div.  167,  152  N.  Y.  Supp.  1041 ;  McCready  v. 
Lindenborn,  172  N.  Y.  400,  65  N.  E.  208;  Wilkesbarre  Realty  Co. 
V.  Powell,  86  Misc.  Rep.  321,  149  N.  Y.  Supp.  209. 

[3]  The  plaintiff  elected  to  rent  the  premises  as  agent  for  the  ten- 
ant as  of  October  1,  1913. 

The  sole  remaining  obligation  of  said  tenant  and  his  surety  is  to 
answer  for  any  deficiency.    The  second  cause  of  action  is  prematurely 


Digitized  by 


Google 


312  168  NEW  YORK  SUPPLEMENT  (City  Ct. 

brought,  for  a  deficiency  may  never  arise  under  the  lease  in  question. 
If  it  does,  it  can  only  be  determined  upon  the  expiration  of  that  lease. 
Matter  of  Hevenor,  144  N.  Y.  271,  39  N.  E.  393;  McCready  v.  Lin- 
denbom,  supra ;  Harding  v.  Austin,  93  App.  Div.  564,  87  N.  Y.  Supp. 
887;  Vogel  v.  Piper  (N.  Y.  City  a.)  89  N.  Y.  Supp.  431;  Wilkes- 
barre  Realty  Co.  v.  Powell,  supra.  In  the  McCready  Case,  supra,  it 
is  to  be  noted  the  deficiency  clause  provided  for  rests;  i.  e.,  periods 
before  the  expiration  of  the  lease,  when  the  amount  of  the  deficiency 
was  to  be  ascertained.  The  plaintiff  is  entitled  to  recover  the  rents 
for  June,  July,  Augtist,  and  September,  after  deducting  the  net  col- 
lections from  those  in  possession  before  October  1,  1913.  Farren  v. 
IVIcDonnell,  74  Hun,  176,  26  N.  Y.  Supp.  619;  Bank  of  California  v. 
Webb,  94  N.  Y.  467. 

I  accordingly  direct  judgment  in  favor  of  the  plaintiff  against  the 
defendant  for  the  sum  of  $518.27,  with  interest  from  September  1, 
1913,  on  the  first  cause  of  action,  and  judgment  in  favor  of  the  de- 
fendant, dismissing  the  second  cause  of  action  (but  not  upon  the 
merits),  to  the  extent  indicated. 

Judgment  accordingly. 

(93  Misc.  Bep.  444) 

RYAN  y.  CENTRAL  DELIVERY  CO.,  Inc. 

(City  Court  of  New  York,  Special  Term.    January  5,  1916.) 

1.  Judgment  ®=»16() — Opening  Default — Meritorious  Defense — Sufficien- 
cy. 

In  an  action  for  personal  injuries,  an  affidavit  of  merits,  stating  that 
defendant  Iiad  fully  and  fairly  stated  the  facts  constituting  its  case  to 
its  attorney,  giving  his  office  address,  and  that  it  had  been  advised  by  its 
attorney  and  verily  believed  that  it  had  a  good  and  meritorious  defense 
to  the  plain  tiff  *s  cause  of  action,  both  upon  the  law  and  the  merits,  and 
that  the  defense  had  been  interposed  in  good  faith,  was  insufficient,  in 
not  showing  what  the  defense  was,  under  the  rule  that,  upon  a  motion  to 
open  a  default,  the  facts  upon  which  movant  relies  as  a  defense  should 
be  stated  in  tlie  moving  papers,  and  an  affidavit  of  merits,  a  verified  an- 
swer, and  the  sworn  statement  of  counsel  that  there  is  a  good  and  sub- 
stantial defense  upon  the  merits,  from  his  own  personal  knowledge  of  the 
facts  in  the  case,  is  not  sufficient,  when  the  papers  do  not  show  what 
the  defense  is. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  §§  314-316 ;  Dec. 
Dig.  <&»160.] 

2*  Judgment  ^=»109— Opening  Default— Absence  of  Counsel — Other  En- 
gagement. 

Where  a  case  was  set  for  trial,  and  on  the  call  of  the  calendar  at  9:45 
a.  m.  on  that  day  a  representative  of  the  attorney  for  the  defendant 
stated  that  counsel  who  formerly  defended  the  action  was  ill  and  request- 
ed an  adjournment,  whereupon  the  case  was  set  for  2  p.  m.  on  the  same 
day,  at  which  time  an  affidavit  was  presented  that  counsel  for  defendant 
had  entered  into  another  engagement  in  the  Supreme  Court,  which  in  fact 
had  begun  at  10:30  a.  m.,  and  defendant  failed  to  engage  other  counsel  as 
directed  by  the  court,  the  court  was  justified  in  allowing  plaintiff  to  take 
an  Inquest. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  §|  IGO,  162,  179 ; 
Dec.  Dig.  €=>109.] 

C=9For  other  cases  see  same  topic  ft  KET-NUM>)ER  in  all  Key-Numbered  Digests  ft  Indexes 
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Action  by  Michael  Ryan  against  the  Central  Delivery  Company, 
Incorporated.  Motion  to  dismiss  granted,  new  trial  granted,  and  de- 
fendant moves  to  vacate  an  inquest  taken  against  it,  and  to  be  allowed 
to  come  in  and  defend.    Denied. 

James  F.  Mahan,  of  New  York  City,  for  the  motion. 
Louis  Steckler,  of  New  York  City,  opposed. 

FINElylTE,  J.  This  is  a  motion  made  by  the  defendant  to  vacate 
an  inquest  taken  against  it  and  to  allow  said  defendant  to  come  in  and 
defend  the  action.  This  action  came  on  for  trial  on  November  9,  1915. 
After  the  plaintiff  had  put  in  his  proof  and  rested  his  case,  the  defend- 
ant moved  to  dismiss  the  complaint.  This  motion  was  denied,  where- 
upon the  defendant  stated  that  it  rested  and  would  offer  no  defense. 
Defendant  again  renewed  its  motion  for  the  dismissal  of  the  com- 
plaint, which  motion  was  granted  by  the  trial  justice,  who,  however, 
reserved  his  decision  on  a  motion  by  the  plaintiff  for  a  new  trial.  On 
December  2,  1915,  the  court  granted  a  new  trial,  and  set  the  case 
down  for  December  13,  1915.  On  said  last-mentioned  day  the  action 
appeared  on  the  day  calendar  for  trial  before  the  trial  justice  at  Part  I, 
and  upon  the  call  of  the  calendar  at  9 :45  a.  m.  a  statement  was  made 
by  a  representative  of  the  attorney  for  the  defendant  that  the  counsel 
who  formerly  defended  the  action  was  ill  and  requested  an  adjourn- 
ment. The  court  thereupon  set  the  case  down  for  trial  at  2  o'clock  of 
said  day.  At  said  hour  an  affidavit  was  presented  that  counsel  for  the 
defendant  had  entered  into  another  engagement  in  Trial  Term,  Part 
VIII,  of  the  Supreme  Court,  and  an  adjournment  was  asked  for  on 
that  ground.  The  trial  court  refused  to  consider  this  application  and 
ordered  an  inquest  to  be  taken.  This  was  done.  It  is  now  sought  to 
set  this  inquest  aside. 

The  motion  is  based  upon  affidavits  on  behalf  of  the  defendant 
by  the  attorney,  also  its  respective  counsel,  and  in  addition  the  affidavit 
of  two  representatives  of  the  defendant's  attorney  as  to  the  illness  and 
engagement  of  counsel,  together  with  one  by  a  physician  who  attended 
such  counsel  in  his  illness.  The  substance  of  the  affidavit  of  defend- 
ant's counsel  is  to  the  effect  that  he  was  ill  on  Saturday,  December 
10th;  that  he  was  advised  by  his  physician  to  remain  indoors  for  a 
period  of  time;  that  he  had  received  word  on  Monday,  December  13th, 
from  the  attorney  for  the  defendant  that  the  case  had  been  set  down 
for  trial  by  the  trial  justice  for  2  p.  m.  of  that  day,  December  13th; 
that  he  was  compelled  to  attend  Trial  Term,  Part  VIII,  of  the  Su- 
preme Court  on  the  morning  of  December  13th,  and  that  he  entered 
upon  the  trial  of  the  action  in  said  part.  Upon  the  ground  of  the  en- 
gagement of  counsel,  taken  in  connection  with  his  illness,  it  is  now 
urged  that  the  default  should  be  opened. 

[1]  As  to  the  merits  of  the  action,  it  appears  that  the  plaintiff 
sustained  injuries  on  or  about  the  9th  day  of  July,  1914,  while  law- 
fully upon  a  two-horse  truck  being  driven  northerly  along  the  easter- 
ly side  of  First  avenue,  between  Thirty-Second  and  Thirty-Third 
streets,  in  this  city,  was  thrown  from  his  position  on  the  truck  to  the 
street,  caused  by  an  automobile  truck  of  the  defendant  also  proceeding 
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in  a  northerly  direction  and  in  charge  of  one  of  the  defendant's  serv- 
ants negligently  striking  the  wagon  in  the  rear  while  the  defendant's 
driver  or  chauffeur  was  attempting  to  pass  the  wagon.  The  plaintiff 
sustained  injuries,  consisting  of  a  fracture  of  two  ribs,  lacerations  of 
the  arm,  and  a  scalp  wound,  and  as  a  result  of  these  was  unable  to 
earn  any  money  for  a  period  of  two  months  after  the  date  of  said 
accident,  and  thereby  became  incapacitated  and  was  compelled  to  seek 
lighter  employment  at  a  salary  less  than  he  formerly  earned.  It  fur- 
ther appears  that  an  answer  was  interposed  and  issue  was  joined,  and 
the  action  placed  on  the  calendar,  and  was  duly  reached  for  trial 
on  November  9,  1915,  whereupon  the  complaint  was  dismissed,  but  a 
new  trial  was  thereafter  granted  as  aforesaid. 

This  court  has  always  been  considerate  to  attorneys  in  the  opening 
of  defaults,  where  meritorious  defenses  have  been  interposed,  or  where 
facts  have  been  presented  to  advise  the  court  that  there  is  a  meritori- 
ous defense  to  the  action.  The  order  to  show  cause  obtained  by  the 
defendant  for  the  opening  of  the  default  sets  forth  an  affidavit  of 
merits,  stating  therein  that  the  defendant  has  fully  and  fairly  stated 
the  facts  constituting  the  defendant's  case  herein  to  its  attorney,  giving 
his  office  address,  and  that  it  has  been  advised  by  its  said  attorney 
and  verily  believes  that  the  defendant  has  a  good  and  meritorious 
defense  to  the  plaintiff's  cause  of  action  herein  both  upon  the  law  and 
the  merits  thereof,  and  that  the  defense  herein  has  been  interposed 
in  good  faith.  This  is  insufficient  under  the  decision  of  Dana  v. 
Thaw,  56  Misc.  Rep.  612,  107  N.  Y.  Supp.  870,  which  holds  that: 

"Upon  a  motion  by  defendants  to  open  their  default,  the  facts  upon  which 
they  rely  as  a  defense  should  be  stated  In  the  moving  papers ;  and  an  aUidavit 
of  merits,  a  verified  answer,  and  the  sworn  statement  of  their  counsel  that 
they  have  a  good  and  substantial  defense  upon  the  merits,  from  his  own  per- 
sonal knowledge  of  the  facts  in  the  case,  do  not  suffice,  where  the  papers  shed 
no  ray  of  light  upon  what  defense  they  have." 

In  this  case  the  plaintiff  has  failed  to  set  forth  sufficient  facts  to 
the  court  going  to  the  merits  of  the  motion. 

[2]  It  has  been  repeatedly  held  that  where  a  party  does  not  act 
diligently  and  be  prepared  to  proceed  with  the  trial  of  an  action  when 
reached,  and  a  default  is  entered  against  him,  he  is  guilty  of  laches 
and  cannot  be  afforded  relief.  The  defendant  was  instructed  by  the 
court  to  engage  other  counsel.  This  it  was  reluctant  to  do — in  fact, 
failed  to  carry  out  the  directions  of  the  court  in  this  respect  and  pre- 
sented itself  before  the  court  at  2  o'clock  in  the  afternoon  and  re- 
fused to  proceed.  Under  the  circumstances  the  court  was  justified 
in  allowing  the  plaintiff  to  take  an  inquest.  See  Bitterman  v.  Wein- 
stein,  135  App.  Div.  910,  120  N.  Y.  Supp.  401 ;  Carruth  v.  Rosenthial, 
124  App.  Div.  670,  109  N.  Y.  Supp.  337;  Loehr  v.  Brooklyn  Ferry 
Co.,  115  App.  Div.  666,  101  N.  Y.  Supp.  209;  O'Brien  v.  Kuntz,  84 
N.  Y.  Supp.  535;  Riesgo  v.  Glengariffe  Realty  Co.,  116  App.  Div. 
418,  101  N.  Y.  Supp.  832.  As  was  stated  in  the  case  of  Loehr  v. 
Brooklyn  Ferry  Co.,  supra: 

"The  side  that  accepts  and  conforms  to  the  rules  of  court,  and  Is  diligent 
and  respectful,  is  entitled  to  the  protection  of  the  court.     It  should  not  be 
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made  the  victim  of  the  other  side's  refusal  to  observe  the  rales,  and  its  lack 
of  diligence  and  of  respect  for  the  administration  of  justice.  ♦  ♦  ♦.  It  is 
for  the  trial  judge  to  control  the  calendar,  and  not  attorneys  and  clerks.  It  is 
Impossible  for  a  judge  who  calls  the  day  calendar  to  keep  the  several  parts 
of  court  supplied  with  work  unless  the  calendar  rules  are  observed,  and  they' 
should  be  observed." 

At  the  call  of  the  calendar  on  the  morning  of  December  13th  the 
defendant  made  no  statement  to  the  court  that  counsel  was  actually 
engaged  in  a  trial  in  the  Supreme  Court,  and  it  was  not  until  2  p.  m,  of 
that  day — to  which  hour  the  case  had  been  adjourned — ^that  the  court 
was  informed  that  counsel  was  engaged  in  the  Supreme  Court ;  where- 
as it  appears  from  the  facts  presented  that  counsel  had  actually  been 
engaged  in  the  Supreme  Court  from  10:30  o'clock  on  that  day.  In 
Bitterman  v.  Weinstein,  supra,  the  Appellate  Division,  in  reversing  an 
order  opening  a  judgment  entered  upon  the  defendant's  default,  said: 

"The  action  came  on  for  trial  on  June  16,  1909,  and  was  adjourned  until 
June  22d  to  enable  the  respondent's  counsel  to  conclude  an  engagement  upon 
which  he  was  then  occupied.  That  engagement  terminated  on  June  21st,  when 
counsel  should  have  held  himself  prepared  to  enter  upon  the  trial  of  this 
action.  Instead  of  doing  that  he  entered  upon  other  engagements,  sending  a 
clerk  to  procure  a  further  adjournment  of  this  action.  The  court  very  prop- 
erly refused  to  further  adjourn  it,  and  respondent's  default  was  taken.  The 
course  pursued  by  defendant  was  nothing  short  of  tritilng  with  the  court, 
especiaUy  as  the  only  issue  raised  by  defendant's  answer  was  an  extremely 
simple  one,  and  other  counsel  could  have  easily  been  procured  to  try  It.  The 
facts  much  resemble  those  in  Carruth  v.  Rosenthal,  124  App.  Div.  670  [109  N. 
Y.  Supp.  337],  where  a  default  was  suffered  by  the  same  counsel  who  defaulted 
in  the  court  below  in  the  present  case,  and  an  order  opening  his  default  was 
reversed  on  appeal." 

Again,  in  the  case  of  Carruth  v.  Rosenthal,  supra,  where  the  Ap- 
pellate Division  of  the  First  Department  reversed  an  order  opening 
a  judgment  entered  upon  the  defendant's  default,  the  court  said : 

"The  facts  upon  which  the  application  to  open  the  default  was  presented 
were  that  after  the  case  had  been  upon  the  calendar  for  several  days  and 
marked  ready  Mr.  S.  was  retained  as  counsel  for  defendants  and  then  com- 
menced the  trial  of  another  case,  and  for  that  reason  and  directly  in  face  of  a 
definite  notice  from  the  trial  justice  that  the  case  would  not  be  held  after 
January  13th  on  account  of  his  engagements,  the  defendants  and  their  attorney 
and  counsel  intentionally  absented  themselves  from  the  courtroom  and  allowed 
an  inquest  to  be  taken.  Thus,  entirely  disregarding  the  notice  of  the  trial  jus- 
tice and  entirely  disregarding  the  rules  of  the  court,  without  the  slightest  ex- 
cuse for  not  obeying  the  direction  of  the  court  to  obtain  other  counsel,  the 
defendants  make  this  application  to  open  the  default.  •  •  •  It  would  be 
much  better  to  abrogate  all  rules  and  aUow  counsel  to  regulate  aU  the  judicial 
proceedings  according  to  their  whim  or  caprice.  While  the  courts  have  been 
quite  reluctant  to  hold  defaults,  and  thus  subject  clients  to  liability  because 
of  the  default  of  their  attorneys,  it  seems  to  me  that  there  must  be  a  limit, 
and  that  limit  is  reached  when  a  flagrant  disregard  of  the  directions  of  a  trial 
Justice  is  shown  without  the  slightest  excuse,  and  where  there  is  nothing  to 
show  that  the  slightest  effort  was  made  to  foUow  the  directions  of  the  jus- 
tice presiding  at  the  Trial  Terra.  This  is  especially  so  where  it  does  not  ap- 
pear that  the  client  did  not  entirely  understand  the  situation.  Here  there  is 
no  evidence  to  show  that  the  defendants  ever  really  intended  to  try  the  case ; 
that  they  ever  prepared  for  trial  or  had  their  witnesses  in  court." 

Similar  condition  of  affairs  existed  in  the  case  of  O'Brien  v.  Kuntz, 
5upra.     This  action  was  adjourned  several  times  at  the  request  of 
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the  defendant,  because  its  counsel  was  otherwise  engaged  in  the  trial 
of  actions  in  the  Supreme  Court,  and  the  case  was  then  with  the  de- 
fendant's consent  peremptorily  set  for  a  particular  date.  It  was  there 
held  that  the  defendant's  application  for  a  further  adjournment  was 
properly  denied  and  that  Supreme  Court  general  practice  rule  9,  pro- 
viding that  a  cause  on  a  day  calendar  shall  be  passed  for  the  day  when 
counsel  is  actually  engaged  in  the  trial  of  a  cause,  does  not  authorize 
continued  applications  for  the  postponement  of  a  trial  on  the  ground 
that  counsel  was  otherwise  engaged  in  the  trial  of  causes.  There  the 
court  said: 

"It  was  discretionary  with  the  trial  Judge  to  open  the  default  or  to  refuse. 
We  do  not  think,  nnder  the  drcumstances  disclosed,  that  there  was  any  abuse 
of  discretion.  If  the  practice  indulged  In  by  the  attorneys  for  the  defendant  is 
to  be  adopted,  cases  would  never  be  tried  except  at  the  will  of  the  defendant's 
attorney.  ♦  ♦  ♦  It  will  be  seen  that  every  application  for  a  postponement 
of  the  trial  of  the  case  (some  four  or  five)  was  based  upon  the  same  reason, 
viz.  engagement  by  counsel  in  the  trial  of  a  case.  While  one,  or  possibly  more, 
such  requests  upon  that  ground  might  not  be  unreasonable,  continued  applica- 
tions ought  not  to  be  permitted  in  the  court  below,  nor  regarded  in  this  as 
sufficient  legal  excuses." 

It  was  also  stated  by  Ingraham,  J.,  in  the  case  of  Riesgo  v.  Glen- 
gariffe  Realty  Company: 

"We  think  that  the  court  was  Justified  in  refusing  to  postpone  the  trial. 
The  day  that  the  case  was  first  on  for  trial,  the  attorney  for  these  defend- 
ants entered  into  an  implied  agreement  with  the  court  that  he  would  appear 
on  the  next  day  and  continue  with  the  trial  without  objection.  The  trial  was 
considered  commenced,  to  be  continued  on  the  next  day.  When  the  case  was 
called  on  the  following  day  the  counsel  was  bound  by  his  agreement  and  was 
bound  to  make  arrangements  to  continue  the  trial,  or,  if  he  could  not  do  bo 
because  of  his  engagements,  to  procure  other  counsel  to  represent  his  clients." 

In  Clews  V.  Peper,  112  App.  Div.  431,  98  N.  Y.  Supp.  404.  The 
court  said : 

"The  taking  of  an  inquest  and  the  entering  of  Judgment  thereon  are  not 
mere  idle  ceremonies,  to  be  brushed  aside  for  the  mere  asking.  Parties  seeking 
to  be  relieved  from  their  defaults  must  show  a  reasonable  excuse  for  their 
neglect  and  must  establish  a  meritorious  case  before  they  are  entitled  to  the 
favor  of  the  court." 

The  language  of  Gaynor,  J.,  in  Warth  v.  Moore  Blind  Stitcher  & 
Overseamer  Co.,  125  App.  Div.  211,  212,  109  N.  Y.  Supp.  116,  117,  is 
particularly  instructive.    He  says : 

"Section  724  of  the  Code  of  Civil  Procedure  does  not  by  any  means  permit  oi 
sanction  the  indiscriminate  opening  of  defaults.  It  only  provides  that  the  court 
may  in  its  discretion  relieve  a  party  from  a  Judgment,  order,  or  other  proceed- 
ing taken  against  him  'through  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect.*  If  his  default  be  not  of  this  character,  a  motion  to  open 
it  should  be  denied.  This  applies  in  a  special  degree  to  defaults  taken  at  Trial 
Term.  The  diligent  party  who  gets  ready  to  try  his  cause  has  rights,  and  is 
entitled  to  the  court's  favor  and  protection,  Instead  of  being  worn  out  by  de- 
lays. An  intentional  default  is  not  to  be  opened,  unless  it  was  suffered 
through  the  betrayal,  negligence,  or  incompetence  of  the  party's  attorney,  and 
the  motion  to  open  it  is  made  upon  that  ground,  in  which  case  the  conduct  of 
the  attorney  will  not  always  be  taken  as  that  of  the  client,  as  is  ordinarily 
done.    Gideon  v.  Dwyer,  17  Misc.  Rep.  233  [40  N.  Y.  Supp.  1053].** 
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One  of  the  most  recent  cases  in  which  the  Appellate  Division  re-^ 
fused  to  set  aside  an  inquest  taken  against  a  defendant  by  default 
is  that  of  Gershanoff  v.  N.  Y.  Cons.  R.  R.,  155  N.  Y.  Supp.  1109,  which 
was  affirmed  without  opinion.  See  Law  Journal,  Oct  IS,  1915.  That 
action  was  one  in  negligence,  and  the  excuse  presented  by  the  defend- 
ant for  its  default  at  the  trial  was  an  engagement  of  counsel  in  another 
case. 

In  accordance  with  these  authorities,  and  upon  the  facts  submitted 
here,  this  motion  to  open  the  default  must  be  denied. 


(OG  Misc.  Bep.  46^ 

CHURCH  V.  MACNAMARA  et  al. 

(Oswego  County  Coart    January,  1910.) 

Evidence  «=»441(4) — ^Pabol  Evidence  Affecting  Writings — Contemporane- 
ous Agreement. 

Where  tbere  is  no  provision  in  a  lease  tbat  the  landlord  shall  make  re- 
pairs, evidence  of  a  prior  or  contemporaneous  agreement  to  do  so  is  in- 
admissible on  the  hearing  of  a  summary  proceeding  for  nonpayment  of 
rent,  though  the  lease  provides  that  the  landlord  shall  maintain  the  prem- 
ises in  a  habitable  condition. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  §{  1736-1744,  2037 ; 
Dec  Dig.  <S=3>441(4).] 

Appeal  from  City  Court  of  Fulton. 

Proceeding  by  Gertrude  E.  Church  against  William  MacNamara 
and  others.  From  a  final  order  in  summary  proceedings  awarding 
possession  of  real  property  to  the  petitioner  for  nonpayment  of  rent^ 
defendants  appeal.    Affirmed. 

Fanning  &  Fanning,  of  Fulton,  for  appellant 

Piper  &  Pendergast,  of  Fulton,  for  respondents. 

COVELL,  J.  The  lease  in  question  was  in  writing  and  under  seal, 
and  with  the  renewal  privilege,  which  was  exercised  by  the  defendants, 
covered  a  period  of  ten  years.  There  was  no  controversy  over  the 
amount  of  rent  unpaid,  but  defendants  alleged  as  a  counterclaim  a 
parol  agreement  under  which  the  defendants  MacNamara  were  au- 
thorized to  make  certain  repairs  and  improvements  upon  the  premises, 
the  cost  of  which  was  to  be  allowed  to  them  by  the  petitioner  out  of 
the  rent  before  the  lease  expired.  The  amount  of  rent  unpaid  at  the 
time  of  the  commencement  of  the  proceedings  was  $320.81,  and  the 
cost  of  the  improvements  made  by  the  defendants,  as  appears  from 
MacNamara's  testimony,  was  $659.55. 

The  city  judge  held  that  the  evidence  offered  by  the  defendants  was 
not  sufficient,  as  a  matter  of  law,  to  establish  the  counterclaim.  He 
therefore  dismissed  the  counterclaim,  "but  not  upon  the  merits,"  and 
granted  a  final  order  in  favor  of  the  petitioner.  If  the  city  judge  had 
decided  the  question  of  fact  arising  upon  the  counterclaim  in  favor 
of  the  petitioner,  it  is  probable  that  his  finding  would  not  have  been 
reversed  in  this  court,  as  against  the  weight  of  evidence.  The  appel- 
lants contend,  however,  that  there  was  sufficient  evidence  introduced 

6=9For  othor  caseB  see  same  topic  &  KBY-NUMBEH  In  all  Key-Numbered  Digests  &  ladexcs 
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to  establish  the  parol  agreement  upon  which  the  counterclaim  was 
founded,  and  that  under  JJie  circumstances  the  final  order  of  dispos- 
session should  be  reversed.  A  full  examination  of  this  evidence  does 
not  seem  to  be  necessary  to  a  determination  of  this  appeal.  There 
is  some  uncertainty  as  to  the  exact  time  at  which  the  alleged  parol 
agreement  was  made.  If  it  was  subsequently  to  the  delivery  of  the 
written  lease,  the  agreement  was  without  consideration  and  void. 
Smith  V.  Kerr,  108  N.  Y.  31,  IS  N.  E.  70,  2  Am.  St.  Rep.  362.  If 
the  conversation  occurred  at  or  prior  to  its  delivery,  the  parol  agree- 
ment was  merged  in  the  written  lease,  and  evidence  to  contradict  or 
vary  its  terms  was  inadmissible. 

This  evidence  did  not  come  within  the  rule  permitting  proof  of  an 
independent  collateral  agreement.  The  written  lease  was,  upon  its 
face,  a  complete  instrument.  The  subject-matter  of  the  agreement 
sought  to  be  proved  by  parol  was  one  which  would  naturally  be  in- 
cluded in  the  lease,  and  was  not  collateral.  In  fact,  the  lease  con- 
tained a  provision  that  the  lessor  should  ''maintain  the  building  in  a 
habitable  condition,"  and  also  the  usual  provision  that  the  lessee  would 
surrender  the  premises  in  good  condition.  All  this  is  inconsistent  with 
the  rule  under  which  an  independent  collateral  agreement  resting 
upon  parol  evidence  may  be  admitted  in  a  proper  case.  It  has  been 
uniformly  held  that,  where  a  written  lease  contains  no  provision  for 
repairs  by  the  landlord,  evidence  of  a  prior  or  contemporaneous  agree- 
ment on  his  part  to  make  repairs  is  inadmissible.  Eisert  v.  Adelson, 
136  App.  Div.  741,  121  N.  Y.  Supp.  446:  Daly  v.  Piza,  105  App.  Div. 
496,  94  N.  Y.  Supp.  154;  Van  Derhoef  v.  Hartman,  63  App.  Div. 
419,  71  N.  Y.  Supp.  552;  Moore  v.  Coughlin,  127  App.  Div.  810,  111 
N.  Y.  Supp.  856;  Wilson  v.  Deen,  74  N.  Y.  531.  Here  an  even  .strong- 
er case  is  presented  for  the  exclusion  of  the  parol  agreement,  for  the 
reason  that  the  lease  itself  touches  upon  the  subject  of  repairs  by 
stating  that  the  lessor  shall  "maintain  the  building  in  a  habitable  con- 
dition." The  case  of  Lewis  v.  Seabur>',  74  N.  Y.  409,  30  Am.  Rep. 
311,  cited  by  appellant,  is  easily  distinguishable  for  the  reason  that  the 
agreement  there  established  by  parol  was  distinctly  collateral  and  was 
founded  upon  an  independent  consideration. 

As  the  evidence  introduced  in  support  of  the  counterclaim  was  im- 
properly admitted,  it  is  immaterial  whether  it  was  sufficient,  if  prop- 
er, to  establish  the  counterclaim;  and  the  final  order  awarding  pos- 
session to  the  respondent  must  be  affirmed,  with  costs. 

Order  affirmed,  with  costs. 
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In  re  QUINLAN'S  ESTATE. 
(Surrogate's  Court  New  York  County.    April  11,  3916.) 

EXECUTOBS  AND  ADMINISTBATORS  <g=»32(l)— REVOCATION  OF  LETTERS— GROUNDS. 

Under  Code  Civ.  Proc.  |  2569,  subd.  4,  authorizing  the  revocation  of  let- 
ters of  administration  obtained  by  a  false  suggestion  of  a  material  fact, 
the  failure  of  an  administratrix  to  insert  in  her  petition  for  letters  the 
exact  value  of  the  estate  was  not  sufficient  reason  for  revoking  the  letters, 
as  the  false  statement  must  be  material,  and  the  actual  value  of  the  estate 
is  not  a  material  or  necessary  allegation  in  a  petition  for  letter^  of  ad- 
ministration, especially  as,  at  the  time  of  the  application,  it  is  usually 
impossible  for  the  petitioner  to  know  the  actual  value  of  the  estate,  and 
it  is  not  essential  to  the  granting  of  letters  that  she  should  know  It 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  191-200 ;   Dec.  Dig.  (&=:>32(l).l 

In  the  matter  of  the  estate  of  Maurice  Quinlan.  On  application  for 
revocation  of  letters  of  administration.    Application  denied. 

James  F.  Swanick,  of  New  York  City,  for  petitioner. 
Gilbert,  Lauterstein  &  Gilbert,  of  Ne\v  York  City  (Francis  Gilbert, 
of  Nev7  York  City,  of  counsel),  for  administratrix. 

FOWLER,  S.  This  is  an  application  for  revocation  of  letters  of 
administration  heretofore  granted  by  this  court  to  Mary  Quinlan, 
widow  of  the  intestate.  The  application  is  made  by  a  person  who 
claims  to  be  a  creditor  of  the  estate. 

The  allegations  in  regard  to  the  failure  of  the  administratrix  to 
pay  the  petitioner's  claim  or  to  advertise  for  claims  are  so  clearly  in- 
sufficient in  view  of  the  fact  that  letters  of  administration  were  only 
granted  in  November  last,  that  I  will  dismiss  them  without  further 
consideration. 

There  remains  the  allegation  that  the  administratrix,  in  her  petition 
for  letters  of  administration,  stated  that  the  value  of  the  estate  did 
not  exceed  $150.  Subdivision  4  of  section  2569  of  the  Code  provides 
that  letters  may  be  revoked  "where  the  grant  of  letters  *  *  *  was 
obtained  by  a  false  suggestion  of  a  material  fact."  The  affidavit  sub- 
mitted by  the  petitioner  does  not  prove  to  the  satisfaction  of  the  court 
that  the  value  of  the  estate  exceeds  $150;  but,  even  if  it  did,  the  fail- 
ure of  the  administratrix  to  insert  in  her  petition  the  exact  value  of 
the  estate  would  not  be  a  sufficient  reason  for  the  revocation  of  her 
letters. 

To  warrant  the  court  in  revoking  letters  for  a  false  statement  in  the 
petition  upon  which  they  were  granted,  it  must  appear,  not  only  that 
the  statement  was  false,  but  that  it  was  a  statement  of  a  material  fact. 
The  actual  value  of  an  estate  is  not  a  material  or  necessary  allegation 
in  a  petition  for  letters  of  administration.  At  the  time  the  application 
for^  letters  of  administration  is  made  it  is  usually  impossible  for  the 
petitioner  to  know  the  actual  amount  or  value  of  the  estate,  and  it  is 
not  an  essential  requisite  to  the  granting  of  letters  of  administration 
that  the  petitioner  should  know  it. 

The  application  for  the  revocation  of  letters  of  administration  is 
denied. 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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-In  re  STOCKWBLL'S  BSTATE3. 

(Surrogate's  Court,  New  York  County.    April  3,  1916.) 

Taxation  ^=»895(6) — Tbansfeb  Taxes — ^Assessment — ^Deduction. 

Though  the  executor  of  deceased  compromised  claims  by  next  of  Mn, 
paying  them  a  large  sum,  such  sum  will  not  be  deducted  from  the  assets 
of  the  estate  for  the  purpose  of  assessing  the  transfer  taxes;  the  state 
not  being  a  party  to  the  compromise,  and  the  assets  passing  under  the 
will. 

[Ed.  Note.— F6r  other  cases,  see  Taxation,  Cent  Dig.  S  1719;   Dec  Dig. 

<©=»895(6).] 

In  the  matter  of  the  estate  of  Marie  L.  Stockwell.  From  the  report 
of  the  appraiser  assessing  transfer  taxes,  the  executor  appeals.  Order 
fixing  tax  affirmed. 

Coleridge  A.  Hart,  of  New  York  City,  for  executor. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  In  the  verified  schedules  submitted  to  the  appraiser 
on  behalf  of  the  estate  it  was  alleged  that: 

**In  the  proceedings  to  probate  the  will  of  the  decedent  a  contest  was 
threatened  by  certain  next  of  kin  ♦  ♦  ♦  and  in  order  to  avoid  the  expense, 
delay  and  uncertainty  of  litigation  I  compromised  and  settled  said  claims  and 
paid  out  of  the  estate  therefor  $25,500." 

The  executor  asked  that  this  amount  be  allowed  as  a  deduction  from 
the  assets  of  the  estate,  and  the  appraiser  refused  to  make  such  an 
allowance.  The  executor  has  taken  this  appeal  from  the  order  entered 
upon  the  appraiser's  report. 

It  is  not  alleged  that  objections  had  been  filed  to  the  probate  of  the 
will  or  that  litigation  had  been  commenced.  The  will  was  duly  pro- 
bated and  the  estate  of  the  decedent  was  transferred  in  accordance 
with  the  provisions  of  the  will.  The  state  of  New  York  was  not  a 
party  to  the  compromise  arrangement  and  is  not  bound  by  it.  As  the 
transfer  tax  is  imposed  upon  the  transfer  of  the  property  effected  by 
the  will,  the  state  of  New  York  is  entitled  to  a  tax  upon  the  various 
interests  bequeathed  by  the  testator  to  the  legatees  mentioned  in  his 
will.  Matter  of  Cook,  187  N.  Y.  253,  79  N.  E.  991.  The  amendment 
effected  by  chapter  706  of  the  Laws  of  1910  did  not  affect  the  prin- 
ciple of  the  decision  in  the  Matter  of  Cook,  as  that  amendment  merely 
provided  that  the  rate  of  taxation  is  to  be  determined  by  the  value  of 
the  interest  of  the  legatee  or  distributee.  The  tax  is  still  imposed  upon 
the  value  of  the  property  transferred  by  will,  and  not  upon  the  value 
of  the  property  received  by  a  legatee  because  of  a  compromise  agree- 
ment. 

Order  fixing  tax  affirmed. 

-^=:»For  other  cases  see  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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In  re  WBRTHEB. 
(Supreme  Court,  Special  Term,  Kings  County.    April  19,  1916.) 

1.  Elections  ^=:»121(2)— Pabtt  Obqanizations — Committeemen — QuALmcA- 

TIONS. 

Under  Election  Law  (Consol.  Laws,  c.  17)  §§  37,  38,  as  amended  by 
Laws  1913,  c.  820,  providing  that  ''each  member  of  a  county  committee 
shall  be  an  enrolled  voter  of  the  party"  and  shall  serve  until  election  of 
his  successor,  one  not  enrolled  at  the  time  of  his  election  as  committeeman 
is  not  eligible. 

[Ed.  Note.— For  other  cases,  see  Elections,  Dea  Dig.  ^s>121(2).] 

2.  Elections  ^=s»121(2) — ^Pabtt  Oboanizations — Committeemen. 

Notwithstanding  Election  Law,  S  55a  as  added  by,  and  section  125  as 
amended  by,  Laws  1913,  c.  820,  an  objection  to  the  eligibility  of  county 
committeeman,  not  raised  before,  may  be  raised  after,  his  election. 

[Ed.  Note.— For  other  cases,  see  Elections,  Dec.  Dig.  <8=»121(2).] 

Application  by  Arthur  Werther  to  require  the  custodians  of  pri- 
mary records  to  issue  a  certificate  of  election.    Granted. 

Samuel  Y.  Gitlin,  of  Brooklyn,  for  petitioner. 

Baruch  Miller,  of  Brooklyn,  for  respondent  Allen. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City,  and  John  B. 
Shanahan,  Asst.  Corp.  Counsel,  of  Brooklyn,  for  custodians  of  primary 
records. 

BENEDICT,  J.  This  is  a  proceeding  under  sections  41  and  56  of 
the  Election  Law  to  require  the  custodians  of  primary  records  of  the 
county  of  Kings  to  certify  and  canvass  the  petitioner's  name  as  mem- 
ber of  the  Republican  county  committee  from  the  twenty-eighth  elec- 
tion district  of  the  twenty-third  assembly  district  of  Kings  county. 
The  application  is  opposed  by  Joseph  Allen,  who  has  been  recogniz- 
ed and  placed  on  the  roll  as  the  elected  member  of  the  county  com- 
mittee for  said  district,  despite  the  fact  that  both  he  and  the  petitioner, 
who  were  the  only  candidates,  received  the  same  number  of  votes,  nine 
each,  at  the  primary  election  on  April  4,  1916,  so  that  the  election  re- 
sulted in  a  tie. 

[1]  The  contention  of  the  petitioner  is  that  said  Joseph  Allen  was 
ineligible  for  the  office  of  member  of  the  county  committee  because 
he  was  not  at  the  time  of  the  election  an  enrolled  voter  of  the  Repub- 
lican party.  It  appears  from  the  answering  affidavit  that  said  Allen 
became  of  age  after  the  last  general  election,  but  on  what  precise 
date  is  not  disclosed,  and  that  on  April  10,  1916,  he  caused  himself  to 
be  specially  enrolled  by  filing  a  declaration  as  permitted  by  section  14b 
of  the  Election  Law,  as  added  by  Laws  1914,  c.  244,  §  1.  It  is  also  al- 
leged that  the  committee  chosen  at  the  said  primary  election  was  con- 
vened and  organized  on  April  Uth. 

Section  37  of  the  Election  Law,  as  amended  by  Laws  1913,  c.  820, 
provides,  among  other  things,  that : 

'Each  member  of  a  county  committee  shall  be  an  enrolled  voter  of  the 
party  residing  in  the  assembly  district  containing  the  election  district  in 
which  he  is  elected." 

Cs>For  other  cases  see  same  topic  &  KBT-NUMBBR  is  all  Key-Numbered  Dicests  4k  Indexes 
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Mr.  Allen  was  not  an  enrolled  voter  at  the  time  of  the  election,  and 
the  question  is  whether  his  subsequent  enrollment  qualifies  him  to 
serve.  The  solution  of  this  question  depends  upon  when  the  term  of 
the  member  of  a  county  committee  commences.  If  it  commences  im- 
mediately upon  his  election,  then,  in  my  opinion,  the  candidate  must  be 
eligible  for  the  office  at  the  time  of  the  election.  If,  on  the  other  hand, 
It  commences  at  some  later  time,  I  shall  assume,  for  the  purposes  of 
this  proceeding,  that  a  person,  although  not  eligible  at  the  time  of  the 
election,  may  serve  if  he  becomes  eligible  before  his  term  of  office 
commences.  Turning  to  section  38  of  the  Election  Law,  as  amended 
by  Laws  1913,  c.  820,  which  applies  to  both  state  and  county  com- 
mittees, we  find  a  provision  that  "the  members  of  either  committee 
shall  hold  office  until  the  election  of  their  successors."  From  this  it 
would  seem  necessarily  to  follow  that  the  term  of  office  of  any  person 
elected  to  a  county  committee  commences  at  once  upon  his  election,  and 
therefore  that,  as  Allen  was  ineligible  for  the  office  when  elected,  the 
votes  cast  for  him  were  void,  and  the  petitioner  is  entitled  to  be  de- 
clared elected. 

[2]  I  do  not  find  in  sections  55a  and  125  of  the  Election  Law  (Laws 
1913,  c.  820),  any  provision  preventing  this  objection  from  being 
raised  now,  because  not  raised  prior  to  the  election  by  the  proceedings 
permitted  by  said  sections.  These  conclusions  require  the  granting 
of  the  application.  It  may  be  observed,  in  passing,  that,  even  if  Allen 
had  been  eligible,  he  would  not  have  been  entitled  to  be  seated  as  a 
member  of  the  committee,  because  there  was  a  tie  vote,  and  therefore 
no  election.  In  such  case  there  is  a  vacancy  to  be  filled  by  the  remain- 
ing members  of  the  committee,  as  provided  in  sections  37  and  43  of 
the  Election  Law  (Laws  1913,  c.  820). 

Motion  granted.  Settle  order  on  notice  to  all  parties,  including  the 
corporation  counsel. 


(94  Misc.  Rep.  315) 

GARVEY  V.  STICKLAND. 

(Supreme  Court,  Appellate  Term,  Second  Department.    March,  1916.) 

1.  Costs  ^=s>32(5) — Municipal  CJoubt— Counterclaim. 

Where  plaintiff's  action  in  the  Municipal  Court  was  for  $1,(X)0,  to  which 
defendant  interposed  a  counterclaim  to  the  same  amount,  and  plaintiff  re- 
covered Judgniient,  the  counterclaim  being  dismissed  on  the  merits,  plain- 
tiff was  not  entitled  to  recover  costs  on  the  amount  of  the  counterclaim  at 
the  same  rate  as  if  it  were  the  amount  of  plaintiff's  recovery,  under  the 
provision  therefor  of  Municipal  Court  Code  (Laws  1915,  c.  279)  f  164, 
subd.  2,  since  under  such  section  such  costs  are  allowed  only  where  the 
amount  of  the  counterclaim  exceeds  plaintiff's  claim. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent,  Dig.  §  114;  Dec.  Dig. 
«=>32(5).] 

2.  Appeal  and  Ebbob  ^=»119 — Costs — Obdeb  Betaxing. 

No  appeal  lies  from  an  order  granting  or  denying  a  motion  to  retax 
costs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent,  Dig.  §§  823- 
839;   Dec.  Dig.  <g=>119.] 
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3.  GouBTS  «=s>190(8)— MiTNioiPAL  CoUKT— Costs— -Ebvibw. 

Where,  after  Judgment  for  plaintiff  in  the  Municipal  Ck>urt,  defendant 
made  a  motion  to  retax  costs,  which  was  granted,  and  plaintiff  appealed 
from  so  much  of  the  Judgment  as  should  bring  up  for  review  the  order  re- 
taxing  costs,  the  appeal  was  regular,  and  could  be  heard  under  provision 
of  Municipal  Court  Code,  §  155,  that  an  appeal  from  a  Judgment  brings 
up  for  review  an  intermediate  order  Sfpecified  in  the  notice  of  appeal  and 
necessarily  affecting  the  Judgment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  «=»190(8).] 

Appeal  from'  Municipal  Court,  Borough  of  Brooklyn,  Seventh  Dis- 
trict. 

Action  by  John  F.  Garvey  against  Sarah  E.  Stickland.  Judgment 
rendered  for  plaintiflf.  From  so  much  of  the  judgment  as  shall  bring 
up  for  review  an  order  relaxing  costs,  plaintiff  appeals.  Judgment 
affirmed. 

Argued  March  term,  1916,  before  CALLAGHAN,  BLACKMAR, 
and  KAPPER,  JJ. 

Julius  S.  Belfer,  of  Brooklyn,  for  appellant. 

Purdy  &  Strohsall,  of  Brooklyn,  for  respondent. 

CALLAGHAN,  J.  This  action  was  brought  to  recover  $1,000.  De- 
fendant interposed  a  counterclaim  of  $1,000,  which  was  after  trial 
dismissed  upon  the  merits,  and  a  judgment  rendered  for  the  plaintiff 
for  $165.  The  clerk  taxed  costs  at  $55  under  the  assumption  that  the 
amount  of  costs  should  be  based  upon  the  counterclaim  pursuant  to 
the  provisions  of  subdivision  2,  section  164,  of  the  Municipal  Court 
Code. 

An  order  was  made  by  the  trial  judge  upon  motion,  reducing  the 
costs  to  $15,  the  amount  allowed  upon  a  recovery  for  that  amount  by 
subdivision  1  of  section  164  of  the  Code.  Subdivision  2  of  section  164 
of  the  Municipal  Court  Code,  regulating  costs,  is  as  follows : 

"To  the  plaintiff.  If  the  defendant  Interposes  a  counterclaim  In  excess 
of  plaintlff*s  claim  and  the  plaintiff  recovers  Judgment,  costs  shall  be  allowed 
on  the  amount  of  the  counterclaim  at  the  same  rate  as  if  it  were  the  amount 
of  plaintiff's  recovery.  If  the  counterclaim  is  less  than  the  plaintiff's  claim, 
costs  shall  be  governed  by  plaintiff's  recovery," 

[1-3]  It  is  only  in  the  event  that  the  amount  of  the  counterclaim  is 
in  excess  of  the  plaintiff's  claim  that  costs  may  be  taxed  and  allowed 
to  plaintiff  based  upon  the  amount  of  the  counterclaim.  Under  the 
Municipal  Court  Code  a  defendant  may  counterclaim  for  the  sum  of 
$1,000  which  is  the  jurisdiction  of  the  court.  The  object  of  subdivi- 
sion 1,  section  164,  was  evidently  to  penalize  the  defendant  who  inter- 
posed an  invalid  counterclaim  regardless  of  the  amount  of  the  plain- 
tiff's claim.  Where  the  amount  of  the  counterclaim  is  equal  to  or  less 
than  the  amount  of  plaintiff's  claim,  subdivision  2  does  not  apply  and 
the  amount  of  costs  is  governed  by  subdivision  1.  No  appeal  lies  from 
an  order  granting  or  denying  a  motion  to  retax  costs,  but  inasmuch  as 
the  appellant  here  has  appealed  from  so  much  of  the  judgment  as  shall 
bring  up  for  review  the  order  retaxing  costs,  the  appeal  is  regular, 
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and  can  be  heard  pursuant  to  the  provisions  of  section  155  of  the  Mu- 
nicipal Court  Code. 

The  judgment  is  affirmed,  without  costs,  inasmuch  as  the  parties 
have  stipulated  that  neither  party  have  costs  upon  this  appeal.  All 
concur. 


(94  Misc.  Bep.  471) 

DARK  V.  COHEN. 

(Supreme  CJourt,  Special  Term,  New  York  Oounty.    April  13,  1916.) 

1.  Landlord  and  Tenant  C=»142(8) — Nuisance— Operation  op  Restaurant 

Dumb-Waiteb. 

Where  the  manager  of  a  restaurant  In  an  apartment  house  operated  a 
dumb-waiter  therein  with  unreasonable  noise  and  violence,  orders  for 
food  also  being  shouted  through  it,  to  the  annoyance  of  the  lessee  of  an 
adjoining  apartment,  he  committed  a  nuisance  subject  to  restraint  by  the 
lessee,  since  no  one  may  make  an  unreasonable  use  of  his  own  premises 
to  the  material  Injury  of  his  neighbor,  who  need  not  be  driven  from  his 
dwelling,  provided  his  enjoyment  of  life  and  property  Is  materially  lesh 
sened. 

[Ed.  Note. — For  other  eases,  see  Landlord  and  Tenant,  Dec  Dig.  ^=s» 
142(8).] 

2.  Landlord  and  Tenant  ^?»142(8) — ^Nuisance— Abatement  bt  Tenant. 

A  tenant,  in  possession  of  premises  affected  by  a  nuisance,  under  a  lease 
made  during  the  existence  of  the  nuisance,  can  maintain  an  action  to  abate 
the  nuisance  and  recover  damages  sustained  thei'eby. 

[Ed.  Note. — For  other  eases,  see  Landlord  and  Tenant,  Dec.  Dig.  ^s» 
142(8).l 

3.  Nuisance  <8=»27 — Abatement — ^Enjoining  Emplot^. 

The  manager  of  a  restaurant,  who  previously  had  an  Interest  therein, 
and  aided  and  abetted  the  maintenance  of  a  nuisance  by  the  operation 
of  a  dumb-waiter  with  unnecessary  noise  and  violence,  etc.,  could  be  en- 
joined from  maintaining  the  nuisance,  though  he  was  a  mere  employ^ 

[Ed.  Note. — ^For  other  cases,  see  Nuisance,  Dec.  Dig.  <S=s>27.] 

4.  Landlord  and  Tenant  ^=»142(7) — ^Punitive  Damages. 

Where  the  manager  of  a  restaurant  in  an  apartment  house  manifested 
a  reckless  disregard  of  the  rights  of  a  tenant  by  operating  a  dumb-waiter 
with  unnecessary  noise  and  violence,  he  was  liable  for  punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent.  Dig.  f  515 ; 
Dec.  Dig.  <8=»142(7).] 

Action  by  Earl  A.  Darr  against  Alexander  Cohen.  Decree  for  plain- 
tiff. 

Phillips  &  Avery,  of  New  York  City  (Earl  A.  Darr,  of  New  York 
City,  of  counsel),  for  plaintiff. 

Charles  Liebling,  of  New  York  City,  for  defendant. 

GIEGERICH,  J.  [1]  The  action  is  to  abate  a  private  nuisance. 
The  plaintiff,  since  October  1,  1910,  has  been  the  lessee  and  occupant 
of  an  apartment  on  the  ground  floor  of  the  seven-story  brick  and  stone 
apartment  house  known  as  the  "Wilmington,"  situate  at  the  southeast 
conier  of  Broadway  and  Ninety-Seventli  street,  in  the  borough  of  Man- 
hattan, New  York  City.  The  evidence  shows  that  the  Wilmington  is  a 
high-class  apartment  house,  with   separate  bathrooms,  kitchen,  and 
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rooms  for  each  apartment,  which  are  separate  from  each  other,  and 
that  it  is  situated  in  a  residential  neighborhood  composed  of  high-class 
apartments  in  the  built-up  portion  of  Manhattan  Island.  The  plaintiff's 
present  lease  for  said  apartment  was  made  in  September,  1915,  and 
expires  on  September  30,  1916,  and  the  plaintiff  is  paying  the  same 
rent  as  he  paid  before  the  nuisance  complained  of  was  created.  The 
ground  floor  and  a  part  of  the  basement  of  that  portion  of  the  apart- 
ment house  in  question  fronting  on  Broadway  is  used  for  business  pur- 
poses, and,  among  other  things,  for  a  restaurant.  The  complaint  al- 
leges, and  the  answer  does  not  deny,  that  the  restaurant  is  now  oper- 
ated by  the  defendant,  and  has  been  operated  by  him  and  his  predeces- 
sors since  March,  1915,  when  it  was  installed.  The  restaurant  adjoins 
plaintifFs  apartment,  now  consisting  of  two  rooms  and  a  bath ;  the  bed- 
room thereof  being  immediately  adjacent  to  the  walls  separating  it  from 
the  restaurant.  Such  walls  are  an  ordinary  lath  and  plaster  studded  wall 
about  six  inches  in  thickness  and  a  fireproof  block  partition  wall  about 
five  inches  in  thickness,  which  fireproof  wall  was  erected  wholly  within 
plaintiff's  apartment  in  November,  1915,  when  it  was  changed  from 
a  three-room  to  a  two-room  apartment,  by  throwing  the  two  rooms  next 
to  said  wall  into  one  large  room.  About  March,  1915,  a  dumb-waiter 
and  appurtenances  and  attachments  were  installed  and  erected  im- 
mediately adjacent  to  and  run  up  and  down  against  said  walls  which 
separate  plaintiff's  bedroom  from  the  restaurant,  and  are  operated  at 
frequent  intervals  during  the  whole  of  each  day  and  night.  The  plain- 
tiff seeks  to  enjoin  the  operation  of  such  dumb-waiter  and  the  shout- 
ing of  orders  for  food  up  and  down  the  dumb-waiter  shaft. 

Although  the  allegations  of  the  complaint  with  respect  to  these  mat- 
ters are  denied,  the  evidence  satisfies  me  that  the  dumb-waiter  is  of  im- 
proper construction.  There  is  great  play  between  the  car  of  the  dumb- 
waiter and  the  guides  on  which  it  runs,  with  the  result  that  the  running 
of  the  car  is  accompanied  by  a  loud  noise.  The  rope  which  operates 
the  car  of  the  dumb-waiter  runs  in  a  wheel  with  a  very  shallow  groove, 
so  that  the  rope  is  liable  to  and  does  at  times  slip  off,  causing  the  car 
to  be  operated  with  a  loud  noise.  The  car  has  no  shock  absorbers  at 
the  top,  so  that  when  it  strikes  the  top  of  the  shaft  or  wheel  there  is  a 
loud  report.  The  easterly  wall  of  the  dumb-waiter  shaft  is  not  fire- 
proofed,  as  required  by  section  97  of  the  city  ordinances,  in  conse- 
quence of  which  the  walls  between  the  restaurant  and  plaintiff's  apart- 
ment are  thinner  than  they  would  be  if  fireproofed,  and  the  ropes  of 
the  dumb-waiter  strike  such  walls  at  frequent  intervals  with  a  loud 
report.  The  evidence  further  establishes  that  the  dumb-waiter  is 
often  negligently  operated,  by  running  it  faster  than  necessary,  and  by 
letting  it  go  down  with  a  sudden  fall,  and  that  the  defendant  and  his 
representatives  often  place  large  quantities  of  dishes  on  the  dumb- 
waiter and  then  allow  it  to  go  down  with  a  sudden  fall,  all  of  which 
results  in  loud  noise,  and  that  the  defendant  and  his  representatives  at 
frequent  intervals  during  each  and  every  day  and  night  call  and  shout 
orders  for  food  up  and  down  the  elevator  shaft.  I  also  find  that  the 
operation  of  the  dumb-waiter  and  the  noise  and  shouting  above  men- 
tioned are  distinctly  heard  in  plaintiff's  apartment  at  frequent  inter- 
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vals  during  all  hours  of  each  night,  with  the  result  that  plaintiflf  is  sub- 
stantially deprived  of  rest  and  sleep  while  in  his  apartment  and  suffers 
great  annoyance  by  reason  thereof ;  that  the  noise  is  of  such  a  char- 
acter as  to  materially  interfere  with  and  impair  the  ordinary  comfort  of 
existence  on  the  part  of  an  ordinary  person,  the  plaintiff's  apartment 
being  thereby  rendered  unfit  and  useless  for  the  purposes  for  which 
it  was  and  is  leased  by  him,  viz.,  "a  strictly  private  dweUing  apartment." 
I  further  find  that  the  defendant's  predecessor  in  the  restaurant  and 
the  landlord  of  the  said  apartment  often  promised  to  abate  the  nuisance, 
both  before  and  after  the  making  of  the  last  lease  of  the  plaintiff's 
apartment;  that  before  the  alteration  of  the  plaintiff's  apartment  in 
November,  1915,  it  was  possible  for  the  plaintiff,  by  leaving  one  room 
of  his  apartment  unoccupied,  to  shut  out  a  part  of  the  noise  arising 
from  the  operation  of  the  restaurant ;  that  on  several  occasions  before 
the  bringing  of  this  action  the  plaintiff,  orally  and  in  writing,  requested 
the  defendant  to  abate  the  nuisance,  and  that  on  one  occasion  when 
the  plaintiff  requested  the  defendant  to  cease  the  operation  of  the 
dumb-waiter,  the  latter  replied,  in  substance,  that  "I  am  much  obliged 
to  you  for  telling  me  how  to  run  my  business ;  maybe,  you  do  not  know 
it  all ;   you  can't  make  me  stop  running  that  dumb-waiter." 

There  are  many  cases  in  the  books  where  the  unreasonable  use  of 
premises  to  the  material  injury  of  others  has  been  enjoined.  The 
questions  presented  by  this  case  are  therefore  not  novel  and  their  dis- 
position is  governed  by  the  well-established  rule  that  no  one  may  make 
an  unreasonable  use  of  his  own  premises  to  the  material  injury  of  his 
neighbor's  premises,  and,  if  he  does,  the  latter  has  a  right  of  action 
even  if  he  is  not  driven  from  his  dwelling,  provided  the  enjoyment  of 
life  and  property  is  materially  lessened.  Bohan  v.  Port  Jervis  Gas 
Light  Co.,  122  N.  Y.  18,  25  N.  E.  246,  9  L.  R.  A.  711 ;  Pach  v.  Geof- 
f  roy,  67  Hun,  401,  22  N.  Y.  Supp.  275 ;  affirmed  on  opinion  below  143 
N.  Y.  661,  39  N.  E.  21 ;  McCarty  v.  Natural  Carbonic  Gas  Co.,  189 
N.  Y.  40,  81  N.  E.  549,  13  L.  R.  A.  (N.  S.)  465,  12  Ann.  Cas.  840, 
and  cases  there  cited.  In  Bohan  v.  Port  Jervis  Gas  Light  Co.,  supra,  it 
is  said  in  the  prevailing  opinion,  at  pages  23,  24  and  25  of  122  N.  Y., 
page  247  of  25  N.  E.  (9  L.  R.  A.  711) : 

"If  one  carry  on  a  lawful  trade  or  business  in  such  a  manner  as  to  prove  a 
nuisance  to  his  neighbor,  he  must  answer  in  damages,  and  it  is  not  necessary 
to  a  right  of  action  that  the  owner  should  \>e  driven  from  his  dwelling ;  it  is 
enough  that  the  enjoyment  of  life  and  property  be  rendered  uncomfortable. 
♦  ♦  ♦  While  every  person  has  exclusive  dominion  over  his  own  property 
and  may  subject  it  to.  such  uses  as  will  subserve  his  wishes  and  private  inter- 
ests, he  is  bound  to  have  respect  and  regard  for  his  neighbor's  rights.  The 
maxim  'sic  utere  tuo  ut  alienum  non  Isedas'  limits  his  powers.  He  must  make 
a  reasonable  use  of  his  property.  ♦  ♦  ♦  The  wants  of  mankind  demand 
that  property  be  put  to  many  and  various  uses  and  employments,  and  one  may 
have,  upon  his  property,  any  kind  of  lawful  business,  and  so  long  as  it  is  not 
a  nuisance,  and  is  not  managed  so  as  to  become  such,  he  is  not  responsible  for 
any  damage  that  his  neighbor  accidentally  and  unavoidably  sustains." 

In  Pach  V.  Geoffroy,  supra,  the  court,  speaking  by  O'Brien,  J.,  said 
(page  405  of  67  Hun,  page  277  of  22  N.  Y.  Supp.) : 

"If  the  evidence  justified  the  findings  that  the  operation  of  the  dynamo  and 
machinery  in  the  place  and  manner  as  now  attached  caused  vibrations  and 
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Jarrfngs  and  noises  wblch  were  continuons,  to  tbe  Inconvenlenee  of  tbe  plain- 
tiffs and  their  patrons,  and  to  the  Interference  and  damage  of  the  plaintiffs  in 
the  iH>eration  of  their  business ;  and  if,  in  addition,  it  were  shown  that  these 
acts  were  unreasonable  and  unnecessary,  they  were  sufficient  to  Justify  his 
(the  referee's)  conclusion  that  they  constituted  a  nuisance." 

The  evidence  convinces  me  that  the  defendant  and  his  representa- 
tives in  the  operation  of  the  dumb-waiter  and  the  uses  to  which  .the 
dumb-waiter  shaft  has  been  put,  have  acted  in  excess  of  what  is  usual 
and  necessary  for  the  purpose  of  conducting  or  operating  a  restaurant 
of  the  character  disclosed  by  the  record;  that  under  all  the  circum- 
stances his  and  their  use  of  the  premises  where  it  is  conducted  or  oper- 
ated is  unreasonable,  and  that  the  acts  complained  of  constitute  a 
nuisance.  While  noise  may  be  one  of  the  necessary  accompaniments 
of  life  in  a  crowded  city,  noises  of  the  kind  above  mentioned  should 
not  be  permitted  in  a  dwelling  house,  especially  where,  as  above  shown, 
they  are  unusual  and  unnecessary  for  the  purposes  of  the  business 
referred  to,  and  which  the  evidence  shows  were  made  in  utter  disregard 
of  the  comfort  and  rest  of  the  occupants  of  the  apartment  house  in 
question.  It  was  held  in  Peck  v.  Newburgh  Light,  Heat  &  Power  Co., 
132  App.  Div.  82,  116  N.  Y.  Supp.  433,  that,  in  order  to  constitute 
noise  a  nuisance  it  must  be  such  as  to  materially  interfere  with  and 
impair  the  ordinary  comfort  of  existence  of  ordinary  people. 

The  facts  in  this  case,  as  found  by  me  and  above  set  forth,  fully  stand 
this  test.  The  noises  in  question  are  greater  than  an  ordinary  human 
being  residing  in  a  dwelling  house  can  reasonably  be  expected  to  endure. 
They  are  unwarrantable  and  unreasonable,  and,  as  already  stated,  they 
are  such  as  to  materially  interfere  with  and  impair  the  comfort  of 
existence  of  an  ordinary  person.  It  should  be  borne  in  mind  that  it 
is  not  sought  to  restrain  the  conduct  or  operation  of  the  restaurant, 
but  only  to  prevent  the  use  and  operation  of  an  improperly  constructed 
and  noise-producing  dumb-waiter  and  its  attachments,  and  the  making 
of  the  unusual  noises  above  described.  No  hardship  can  result  from 
such  inhibition,  as  the  evidence  shows  that  the  dumb-waiter  can  be 
removed  from  the  walls  separating  plaintiffs  apartment  and  the  res- 
taurant to  another  location  in  the  restaurant  at  a  cost  of  about  $200, 
and  that  such  walls  can  be  deadened  by  the  use  of  a  substance  known 
as  mineral  wool  at  small  cost.  A  sense  of  propriety  and  consideration 
for  the  comfort  and  rest  of  the  occupants  of  the  apartment  house 
ought  to  impel  the  defendant  and  his  representatives  to  refrain  from 
shouting  up  and  down  the  dumb-waiter  shaft.  Some  other  method  of 
giving  orders  for  food  than  that  disclosed  by  the  evidence  can  be  em- 
ployed. These  considerations  bring  the  present  case  well  within  the 
rule  laid  down  in  Pach  v.  GeofFroy,  supra,  where  the  court,  at  page 
408  of  67  Hun,  page  279  of  72  N.  Y.  Supp.,  used  the  following  lan- 
guage, which  is  singularly  pertinent  to  this  case,  viz. : 

"While,  therefore,  the  courts  are  always  loath  to  interfere  with  the  manner 
of  conducting  a  lawful  business,  yet,  when  it  can  be  shown  that  the  manner  of 
conducting  it  results  in  injury,  to  another,  and  that  such  injury  could  be  pre- 
vented by  changing  the  mode  or  manner  of  conducting  such  business,  the  court 
will  be  disposed  to  require  that  the  cause  of  such  injury  be  removed.  If  the 
defendant  conducts  his  business  in  such  manner  as  to  do  no  injury  to  plain- 
tilFsi  the  Judgment  does  not  hinder  him  from  carrying  on  his  trade  of  manu- 
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Picturing  Jewelry  upon  the  premises  hired  by  him.  If,  on  the  other  hand,  he 
will  persist,  by  the  situation  of  the  dynamo  and  machinery,  in  indicting  injury 
and  annoyance  upon  the  plaintiffs,  their  customers  and  their  business,  the  de- 
cree to  prevent  such  unlawful  interference  with  the  enjoyment  of  plaintiff's 
premises  should  be  enforced." 

[2]  The  defendant  urges  that  as  the  plaintiff  renewed  the  lease  of 
his  •  apartment  during  the  existence  of  the  nuisance  he  is  precluded 
from  complaining  of  the  continuance  thereof.  It  is  well  settJed,  how- 
ever, that  a  tenant  in  possession  of  premises  affected  by  a  nuisance, 
under  a  lease  made  during  the  existence  of  the  nuisance,  can  never- 
theless maintain  an  action  to  abate  the  nuisance  and  to  recover  dam- 
ages which  may  be  sustained  by  reason  thereof.  Bly  v.  Edison  Electric 
Illuminating  Co.,  172  N.  Y.  1,  64  N.  E.  745,  58  L.  R.  A.  500,  and  cita- 
tions; Hoffman  v.  Edison  El.  Illuminating  Co.,  87  App.  Div.  371,  84 
N.  Y.  Supp.  437. 

[3]  The  defendant  insists  that  the  complaint  should  be  dismissed 
because  he  is  not  the  owner  or  occupant  of  the  premises,  but  is  merely 
an  employe.  As  heretofore  stated,  the  complaint  alleges  that  he  is  the 
"operator"  of  the  restaurant,  and  this  is  not  denied  by  the  answer. 
The  defendant  testifies  that  he  is  the  manager  of  the  restaurant ;  but, 
whatever  may  be  the  proper  word  to  best  describe  his  relation  to  the 
business,  the  evidence  shows  that  until  quite  recently  he  had  an  inter- 
est therein,  and  that  he  aided  and  abetted  in  the  maintenance  of  the 
nuisance.  Under  these  circumstances  he  may  be  enjoined.  Olmsted  v. 
Rich,  6  N.  Y.  Supp.  826,  830.^  My  conclusion  is  that  the  plaintiff  is 
entitled  to  judgment  restraining  the  defendant  and  those  under  his 
direction  from  operating  the  dumb-waiter  and  its  appurtenances  and 
attachments,  and  from  shouting  up  and  down  the  dumb-waiter  shaft, 
and  awarding  6  cents  nominal  damages  and  $50  as  punitive  damages, 
with  costs. 

[4]  Punitive  damages  are  awarded  by  reason  of  the  defendant's 
reckless  disregard  of  the  plaintiff's  rights.  Berlin  v.  Thompson,  61 
Mo.  App.  234;  Yazoo  &  Mississippi  Valley  R.  v.  Sanders,  87  Miss. 
607,  40  South.  163,  3  L.  R.  A.  (N.  S.)  1119;  Wood,  Nuisance,  3d  Ed. 
§  868.  See  also  note  to  Yazoo  &  Mississippi  Valley  R.  v.  Sanders, 
supra,  where  the  authorities  are  collated. 

The  decree  may  contain  a  provision  that  the  defendant  have  seven 
days  after  service  of  a  copy  thereof,  with  notice  of  entry,  to  comply 
with  the  terms  of  such  decree,  and  that,  if  he  shall  unreasonably  refuse 
and  neglect  to  comply  therewith,  application  may  be  made  upon  notice 
for  an  injunction  restraining  the  operation  of  the  restaurant  by  the 
defendant  and  those  under  his  direction.  The  requests  for  findings 
of  the  respective  parties  have  been  passed  upon  as  indicated  on  the 
margins  thereof. 

Submit  for  my  signature  upon  two  days'  notice  of  presentation  a 
decision  embodying  all  findings  made  by  me,  with  proof  of  service  on 
the  other  side. 

1  Reported  In  fuU  in  the  New  York  Supplement;  reported  aa  a  memorandum 
decision  without  opinion  In  63  Hun,  63& 
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m  Misc.  Rep.  312) 

BRODSKY  V.  HIBEIi  et  aL 

(Supreme  Court,  Appellate  Term,  Second  Department    March  Term,  1916.) 

1.  Pleading  <S=>369(1) — Election — Cause  or  Action — Code. 

Under  the  Code,  the  pleader  Is  not  required,  but  is  forbidden,  to  state 
the  theory  of  liability  on  which  he  relies.  He  must  state  the  facts  only, 
and  can  be  required  to  elect  between  grounds  for  recovery  only  when 
one  claim  Is  entirely  inconsistent  with  the  other. 

[Ed.  Note.— -For  other  cases,  see  Pleading,  Cent  Dig.  f§  1199, 1200;  I>ec. 
Dig.  .S=>369(1).] 

2.  municipajl  cobpobations  ^=^819(1) — ^defects  in  sidewalks — evidence^ — 

Neoliqenge. 

In  an  action  for  injuries  caused  by  stepping  into  a  coal  hole  appurtenant 
to  defendant's  premises,  evidence  that  the  cover  of  the  hole  was  located 
where  vehicles  passed  over  it,  and  that  it  was  cracked  and  mended  with 
sheet  iron  and  tin,  and  a  substantial  part  thereof  missing,  is  sufficient  to 
show  negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S 
1739;   Dec.  Dig.  «=»819(1).] 

3.  Witnesses  «=»246(1) — Examination  by  Coubt. 

It  is  not  error,  in  a  case  tried  by  the  court,  for  the  Judge  to  participate 
In  the  examination  of  witnesses. 

[Ed.  Note.— Fbr  other  cases,  see  Witnesses,  Cent  Dig.  §S  852,  856;  Dec. 
Dig.  <8=»24e(l).J 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Action  by  Jacob  Brodsky  against  Harry  Hibel  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal.    Affirmed. 

Argued  March  term,  1916,  before  BLACKMAR,  KAPPER,  and 
CALLAGHAN,  JJ. 

Simon  Berg,  of  Brooklyn  (Max  H.  Newman,  of  Brooklyn,  of  coun- 
sel), for  appellants. 
Arthur  Hutter,  of  New  York  City,  for  respondent 

BLACKMAR,  J.  Plaintiff  stepped  into  a  coal  hole  in  front  of  and 
appurtenant  to  defendants'  premises,  and  badly  sprained  his  ankle  and 
bruised  his  leg  and  chest,  for  which  he  recovered  damages  in  an  action 
tried  by  the  court  without  a  jury,  and  defendants  appeal. 

The  facts  alleged  in  the  complaint  state  a  cause  of  action  either  for 
nuisance  or  negligence.  The  plaintiff,  at  the  end  of  his  case,  without 
being  required  by  the  court,  elected  to  stand  on  negligence.  Subse- 
quently, with  permission  of  the  court,  he  withdrew  the  election.  No 
point  is  made  of  this  on  appeal;  but  it  gives  me  an  opportunity  to 
state  my  theory  of  pleading. 

[1]  The  Code  nowhere  requires  a  pleader  to  state  any  theory  of  lia- 
bility on  which  he  relies.  In  fact,  it  forbids  it;  for  it  provides  that 
the  plaintiff  shall  state  the  facts  constituting  the  cause  of  action.  He 
is  not  required  or  permitted  to  put  a  label  on  the  facts.  If  the  facts 
stated  show  liability  for  creating  or  maintaining  a  nuisance,  then  the 
action  is  in  nuisance.    If  they  show  liability  for  negligence,  then  the 
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action  is  in  negligence.  If  the  facts  show  both  nuisance  and  negli- 
gence, the  plaintiff  may  proceed  on  both  theories.  It  may  be  that  the 
case  lies  so  near  the  dividing  line  that  it  cannot  be  told  whether  the 
facts  established  show  nuisance  or  negligence  until  the  tribunal  passes 
on  them.  The  notion  that  a  party  may  be  compelled  to  elect  the  tiieory 
on  which  he  proceeds  is  a  survival  of  the  effete  idea  that  a  party  should 
win  or  lose  according  to  the  success  of  his  counsel  in  guessing  what 
theory  of  law  the  court  that  tries  the  case  will  adopt.  Our  modem 
practice  requires  that  facts  only,  and  not  theories,  be  pleaded.  An  elec- 
tion may  be  required  when  one  claim  is  entirely  inconsistent  with  an- 
other. This  is  not  the  case  with  nuisance  and  negligence,  for  both 
may  exist  at  the  same  time  on  the  same  state  of  facts. 

[2]  The  cover  of  the  coal  hole  was  broken  and  partly  gone.  It  was 
before  a  shop  where  wagons  and  trucks  were  built,  and  evidently  heavy 
vehicles  were  accustomed  to  be  drawn  over  it.  It  had  been  cracked 
for  two  years,  and  mended  with  tin  and  sheet  iron ;  and  on  the  night 
in  question  there  was  a  hole  in  it  large  enough  to  admit  plaintiff's  foot. 
There  was  no  evidence  of  municipal  authority  to  construct  the  coal 
hole,  although,  in  Kuechenmeister  v.  Brown,  13  Misc.  Rep.  139,  34 
N.  Y.  Supp.  180  (reversed  without  considering  the  point  in  1  App.  Div. 
56,  37  N.  Y.  Supp.  95),  a  divided  Appellate  Term,  apparently  overrul- 
ing Clifford  V.  Dam,  81  N.  Y.  52,  held  that,  without  being  pleaded, 
municipal  consent  could  be  inferred  from  the  existence  of  the  hole  for 
a  year. 

I  think  there  is  evidence  to  sustain  plaintiff's  cause  of  action  on  ei- 
ther theory ;  but,  beyond  question,  in  view  of  the  fact  that  the  cover 
was  located  where  vehicles  passed  over  it  in  going  to  a  wagon  and 
truck  shop,  and  that  it  was  cracked  and  mended  with  sheet  iron  and 
tin,  and  a  substantial  part  of  it  missing  on  the  night  in  question,  the 
facts  showed  negligence. 

[3]  The  appellant  complains  that  the  judge  participated  in  the  ex- 
amination of  witnesses.  To  sustain  his  complaint  on  this  ground 
would  be  to  hold  that  a  judge,  sitting  as  a  trier  of  facts,  had  no  duty 
to  try  to  find  out  what  the  facts  are. 

Judgment  affirmed,  with  $25  costs.    All  concur. 


PEOPLE  T.  OSBORNE. 

(Supreme  Court,  Trial  Term,  Westchester  County.     February,  1916.) 

1.  Perjury  <S=>1 — How  Established. 

To  establish  the  crime  of  perjury  it  must  appear  that  false  testimony 
was  knowingly  and  willfully  given  by  defendant  under  oath  concerning 
material  matter  under  investigation  in  a  Judicial  or  other  proceeding  au- 
thorized by  law, 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent.  Dig.  §  1;    Dea  Dig. 

For  other  definitions,  see  Words  and  Phrases^  First  and  Second  Series, 
Perjury.] 
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2.  Pbbjubt  «=»3— WILLF0I.  Intent. 

Where  a  member  of  the  state  prison  oommiadon,  In  conducting  an  In- 
vestigation of  misconduct  amongst  the  prisoners,  questioned  the  prison 
doctor  and  several  others  in  defendant's  presence  so  as  to  elicit  practical- 
ly all  the  facts  involved  and  all  that  defendant  could  testify  to,  and  the 
examiner  knew,  and  defendant  knew  that  he  knew,  that  such  misconduct 
had  existed  in  the  prison,  so  that  it  was  impossible  for  the  examiner  to  be 
deceived  or  misled  by  defendant's  answers,  defendant's  refusal  to  answer 
and  evasive  replies  did  not  constitute  perjury,  since  under  the  circcLm-. 
stances  such  answers  were  not  given  with  the  willful  intent  necessary  to 
perjury. 

[Ed.  Note. — ^For  other  cases,  see  Perjury,  Cent.  Dig.  S  S;    Dee.  Dig. 

3.  Pbisons  «=»4 — Pbison  Commission — Investigation — ^Authowtt. 

Under  Prison  Law  (Consol.  Laws,  c,  43)  §  46,  defining  the  general  pow- 
ers and  duties  of  the  state  prison  commission,  and  section  47,  providing 
for  visitation  by  an  authorized  member  of  the  commission,  a  single  mem- 
ber of  the  commission  has  no  power  to  make  visitations  or  investigations 
<Hi  his  own  initiative;  the  power  to  visit,  inspect,  and  investigate  the  af- 
fairs of  the  prison  being  lodged  by  such  sections  in  the  commission  as  a 
body,  and  not  in  its  individual  members. 

[Ed.  Nota — ^For  other  cases,  see  Prisons,  Cent  Dig.  f  4;  Dec.  Dig. 
«=»4.] 

4.  Pekjuby  ^=»7 — State  Pbison  Commission — Unatjthobized  Investigation. 

Where  a  single  mender  of  the  state  prison  commission  made  such  an 
unauthorized  investigation  on  his  own  initiative  regarding  charges  of 
misconduct  amongst  prisoners,  the  evasive  answers  or  false  testimony  of 
defendant  in  answer  to  such  member's  questions  coujd  not  constitute  per- 
jury, since  the  essential  element  of  perjury,  that  the  false  testimony 
must  be  given  concerning  matter  under  invesUgation  in  a  judicial  or  other 
proceeding  authorized  by  law,  was  wanting. 

{Ed.  Note.— For  other  cases,  see  Perjury,  Cent  Dig.  i{  18-25;  Dec.  Dig. 

Thomas  Mott  Osborne  was  indicted  for  perjury.  At  the  close  of 
the  People's  case,  defendant  moved  for  a  directed  verdict  of  acquittal 
and  dismissal  of  the  indictment.    Motion  granted. 

Frederick  E.  Weeks,  Dist.  Atty.,  of  White  Plains,  for  the  People. 
George  Gordon  Battle,  of  New  York  City,  for  defendant. 

TOMPKINS,  J.  [1,  2]  To  make  out  the  crime  of  perjury  it  must 
appear  that  false  testimony  was  knowingly  and  willfully  given  by  the 
defendant,  under  oath,  concerning  material  matter  under  investigation 
in  a  judicial  or  other  proceeding  authorized  by  law.  Two  of  these 
elements  are  lacking  in  this  case.  First,  the  jury  would  not  be  justi- 
fied in  finding  a  willful  intent  or  purpose  on  the  part  of  the  defend- 
ant. Before  he  was  examined  by  Dr.  Deidling  and  gave  the  answers 
which  are  the  basis  of  this  charge,  Dr.  Deidling  knew  and  the  defend- 
ant knew  that  he  knew  that  there  had  been  sodomy  cases  in  the  prison. 
When  Dr.  Deidling  met  the  defendant  in  the  warden's  office  upon  his 
arrival  at  the  prison,  he  intimated  that  he  had  come  to  investigate  those 
cases,  whereupon  the  warden  said,  in  substance,  that  he  thought  it 
would  be  unwise,  that  he  had  the  matter  well  in  hand,  and  that  any 
outside  investigation  might  hamper  him  in  his  treatment  of  the  cases 
within  the  prison  walls  and  under  the  prison  rules.    Nevertheless  Dr. 
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Deidling  went  on  with  his  investigation,  and  learned  from  the  prison 
doctor  and  several  others,  and  all  in  the  defendant's  presence,  prac- 
tically all  there  was  to  know  of  these  sodomy  cases,  so  that  when 
Dr.  Eteidling  interrogated  the  defendant  he  knew  substantially  all 
that  the  defendant  knew  about  them,  and  it  is  not  possible  that  he 
could  have  been  deceived  or  misled  by  the  defendant's  replies  to  his 
questions.  The  defendant's  refusal  to  answer  and  iiis  evasive  replies 
were  to  keep  good  the  promise  he  had  made  to  the  men  when  they 
confessed  to  him  their  offenses  and  received  their  punishment  under  the 
prison  management,  namely,  that  they  would  not  be  subject  to  further 
punishment  therefor,  and  that  he  would  go  to  jail  rather  than  betray 
their  confidences. 

[3j  4]  Second.  There  can  be  no  perjury  unless  the  proceeding  in 
which  the  testimony  is  given  is  authorized  by  law.  There  is  no  proof 
here  that  Dr.  Deidling  was  authorized  by  law  to  conduct  this  investiga- 
tion or  administer  an  oath.  The  state  prison  commission,  of  which  Dr. 
Deidling  is  a  member,  is  composed  of  seven  members.  It  is  a  consti- 
tutional body  having  a  seal  of  its  own  with  its  office  in  the  Capitol 
Building  at  Albany.  Its  general  powers  and  duties  are  defined  by  sec- 
tion 46  of  the  Prison  Laws,  and  it  is  therein  provided  that  the  state 
commission  of  prisons  is  empowered  to  visit  and  inspect  all  penal 
institutions,  etc.  It  was  the  obvious  intent  of  this  act  to  vest  the  power 
of  visitation  and  inspection  in  the  board  or  commission  of  prisons 
as  a  body,  and  nof  to  give  an  individual  member  that  power.  Section 
47,  which,  of  course,  must  be  read  in  connection  with  the  preceding 
section,  provides  that : 

"The  Institutions  subject  to  the  visitations  may  be  visited  ♦  ♦  ♦  by  it 
or  by  any  member  thereof  or  by  its  secretary,  when  authorized,  or  by  an  of- 
ficer or  inspector  duly  appointed  by  it  tor  that  purpose." 

It  further  provides  that: 

"Any  meml)er  or  the  secretary  of  such  commission  when  authorized,  *  ^  ^ 
shall  have  fuU  access  to  the  grounds,  buildings,"  etc. 

My  interpretation  of  the  language  of  these  two  sections  is  that  a 
single  member  of  the  commission  may  not  make  an  official  visitation 
and  inspection  unless  authorized  by  the  commission.  The  act  provides 
that  said  commission  may  prepare  regulations  and  provide  blanks  and 
forms  upon  which  information  shall  be  furnished,  etci,  for  the  use  of 
the  commission.  Whatever  is  done  for  the  commission  and  not  by 
the  commission  itself  can  only  be  done  when  authorized  by  the  com- 
mission. The  powers  given  by  the  Legislature  were  given  to  the  com- 
mission as  a  body  and  not  to  an  individual  member  thereof.  Any  other 
intention  would  have  been  clearly  stated.  To  construe  this  statute 
otherwise  would  be  to  vest  in  each  member  of  the  commission  inde- 
pendent power;  and  seven  separate  and  distinct  inspections  and  in- 
vestigations of  the  same  institution  could  be  made  at  one  and  the 
same  time,  in  harmony  or  ,at  discord  with  each  other,  and  at  cross 
purposes.  Such  power  would  be  productive  of  great  confusion,  and 
would  seriously  interfere  with  the  orderly  conduct  of  the  business  of 
the  commission.    If  a  single  member  of  the  commission  has  power  on 
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his  own  initiative  to  institute  and  carry  on  an  investigation,  without 
the  authority  of  the  board  or  commission,  and  without  its  knowledge, 
then  he  would  have  an  equal  right  to  conduct  such  an  investigation 
against  the  will,  and  in  spite  of  the  protest  of  the  commission  itself. 
Such  was  never  the  intention  of  the  law,  and  such  is  not  the  meaning 
of  the  language  employed. 

There  is  no  proof  whatever  of  any  authority  having  been  given 
Dr.  Deidling  to  make  this  investigation,  and  there  is  no  claim  on  the 
part  of  the  prosecution  that  he  was  authorized  by  the  commission  to 
do  so.  It  does  not  appear  even,  that  the  commissioner  or  any  of  his 
colleagues  had  knowledge  of  it,  or  that  there  was  or  is  any  record  of 
the  investigation  on  the  books  or  among  the  papers  of  the  commis- 
sion. Not  having  been  authorized  to  make  the  investigation,  Dr. 
Deidling  had  no  authority  to  administer  a  valid  oath  to  the  defendant, 
and  for  any  statement  made  at  the  time,  the  defendant  cannot  be 
held  for  the  crime  of  perjury. 

This  is  no  technicality,  resulting  from  a  misplaced  comma,  as  is 
intimated  in  some  of  this  morning's  papers.  The  comma  is  where 
it  was  intended  to  be,  and  where  it  belongs.  The  question  goes  to  the 
very  heart  of  the  case,  because,  without  authority  to  make  the  inves- 
tigation and  administer  an  oath,  there  could  be  no  perjury. 

The  defendant's  motion  for  a  direction  of  a  verdict  of  acquittal,  and 
the  dismissal  of  the  indictment  will  be  granted. 


FOX  et  al.  v.  BERNSTEIN  et  al. 

(Supreme  Court,  Special  Term,  Erie  County.    April  17,  1910.) 

Vbnxtk  ^s»52(1) — Change—Gbounds— Convenience  of  Witnesses. 

An  action  on  three  written  contracts,  one  made  in  the  county  In  which 
the  action  was  brought  and  the  other  two  in  another  county,  where  all 
three  were  to  be  performed,  and  where  the  breach,  if  any,  occurred,  and 
In  which  the  greater  number  of  competent  and  material  witnesses  resided, 
should  be  transferred  for  trial  to  the  latter  county,  on  the  ground  that 
the  convenience  of  witnesses  will  be  subserved  ther^y,  since  a  transitory 
action  should  generally  be  tried  in  the  locality  where  the  transaction  ln> 
volved  In  the  controversy  took  place. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent.  Dig.  §§  76,  77;  Dec.  Dig. 
«=»52(1).] 

Action  by  Morris  Fox  and  another  against  Samuel  Bernstein  and 
others,  doing  business  under  the  firm  name  and  style  of  S.  Bernstein 
&  Son.    On  motion  for  change  of  venue.    Motion  granted. 

Brown  &  Boskey,  of   New  York  City  (Simon  Fleischmann   and 
Basil  H.  Robillard,  both  of  Buffalo,  of  counsel),  for  the  motion. 
Frederick  UUman,  of  Buffalo,  opposed. 

BISSELIr,  J.  The  action  is  based  upon  three  written  contracts  re- 
lating to  the  purchase  by  the  plaintiffs  from  the  defendants  of  cer- 
tain merchandise  consisting  of  woolen  rags  for  shipment  from  New 
York  to  England.    One  of  the  contracts  was  made  in  the  city  of  Buf- 

^s»For  oUier  cases  see  same  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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falo  and  the  two  others  in  the  city  of  New  York.  The  place  of  per- 
formance of  all  three  of  the  contracts  was  in  the  city  of  New  York, 
and  the  breach  thereof,  if  there  was  a  breach,  as  alleged  in  the  com- 
plaint, was  in  the  city  of  New  York. 

There  is  a  sharp  issue  in  the  papers  as  to  who  broke  the  contracts. 
There  is  another  issue  as  to  the  duties  of  the  parties;  the  plaintiffs 
claiming  that  the  defendants  were  obliged  to  ship  the  merchandise  on 
the  first  available,  steamer,  and  the  defendants  contending  that  the 
plaintiffs  were  obliged,  in  accordance  with  the  usual  custom,  to  fur* 
nish  to  the  defendants  shipping  room  upon  some  steamer.  It  is  ap- 
parent that  the  transaction  upon  which  this  action  is  brought  occurred 
in  New  York  county,  and  that  the  cause  of  action,  either  in  plaintiffs' 
or  defendants'  view  of  the  case,  arose  in  New  York  county. 

"It  has  become  to  be  recognized  that,  as  a  general  rule  in  transitory  ac- 
tions, the  case  should  be  tried  in  the  locality  where  the  transactions  involved 
in  the  controversy  took  place,  unless  a  large  preponderance  of  the  witnesses 
live  in  a  different  locality."  Jacobs  v.  Davis,  65  App.  Div.  144,  72  N.  Y.  Supp. 
558;  Church  v.  Swigert,  99  App.  Div.  273,  90  N.  Y.  Supp.  939;  Spanedda  v. 
Murphy,  144  App.  Div.  58,  128  N.  Y.  Supp.  884 ;  Neiman  v.  Gardner,  145  App. 
Div.  197,  129  N.  Y.  Supp.  913. 

A  careful  analysis  of  the  testimony  that  it  is  claimed  by  the  papers 
used  on  the  motion  will  be  given  by  the  witnesses  sworn  by  the  re- 
spective parties  on  the  trial  leads  me  to  the  conclusion  that  the  greater 
number  of  competent  and  material  witnesses  reside  in,  and  must  be 
obtained  in,  New  York  county.  Upjohn  v.  Methodist  Episcopal 
Church,  156  App.  Div.  147,  140  N.  Y.  -Supp.  1104. 

The  motion  to  change  the  venue  of  this  action  from  Erie  county  to 
New  York  county,  upon  the  ground  that  the  convenience  of  witnesses 
will  be  subserved  thereby,  is  granted,  with  $10  costs  to  the  defendants. 


R.  F.  CONWAY  CO.  v.  CTJMISKY. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  14,  1916w) 
DiscovEBT    ^s>38  —  Examination    of    Defendant  —  Oountebclahc  —  When 
Pbopeb. 

An  order  for  examination  of  defendant  before  trial  wlU  be  vacated, 
where  the  examination  desired  is  not  to  secure  evidence  to  support  the 
petition,  but  is  as  to  matters  concerning  an  affirmative  counterclaim. 

[Ed.  Note. — ^For  other  cases,  see  Discovery,  Cent  Dig.  |  61 ;   Dec.  Dig. 
'  <©=>38.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  R.  F.  Conway  Company  against  Eugene  Cumisky. 
From  an  order  denying  motion  to  vacate  an  order  for  examination  of 
defendant  before  trial,  defendant  appeals.  Reversed,  and  motion 
granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Walter  E.  Ernst,  of  New  York  City,  for  appellant. 

Bernard  A.  Shalek,  of  New  York  City,  for  respondent. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key- Numbered  Digests  &  Indexes 
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PER  CURIAM.  The  examination  required  is  not  for  the  purpose 
of  obtaining'  testimony  to  support  the  plaintiff's  case,  but  to  examine 
into  the  defendant's  aiSirmative, counterclaim.  The  order  is  therefore 
reversed,  with  $10  costs  and  disbursements,  and  the  motion  to  vacate 
order  for  examination  granted,  with  $10  costs.    Order  filed. 


CANTANNO  v.  JAMES  A.  STEVENSON  CO. 
(Supreme  Court,  AppeUate  Division,  Second  Department.     April  14,  1916.) 
Municipal  Corpokations  ^=»706(7) — ^Injuby  on  Stbeet — Oontbibxjtory  Neq- 

lilOBNGB — CHILDBEN. 

Bridence  that,  as  defendant's  truck  started,  the  hub  of  a  rear  wheel  ex- 
tending about  two  inches  onto  the  curb  coUided  with  a  young  child  play- 
ing tag  and  running  towards  the  truck,  looking  back,  held  to  warrant  a 
dismissal  of  the  child^s  guardian's  complaint. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
1518;   Dea  Dig.  «=»706<7).l 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Edward  Cantanno,  by  his  guardian  ad  litem,  against  the 
James  A.  Stevenson  Company.  From  a  judgment  dismissing  his  com- 
plaint, plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  MILLS,  JJ. 

William  L.  Bowman,  of  New  York  City,  for  appellant. 

James  F.  Mahan,  of  New  York  City  (Leland  S.  Qsmun,  of  New 
York  City,  and  Harold  J.  Conlon,  of  Brooklyn,  on  the  brief),  for  re- 
spondent 

THOMAS,  J.  The  complaint  was  dismissed.  Defendant's  four 
horses  before  a  long  truck  drew  up  on  the  side  of  Eighth  street  in 
Long  Island  City.  The  horses'  heads  were  at  the  crosswalk  at  the 
comer  of  that  street  and  Vernon  avenue.  The  driver,  leaving  his  truck, 
went  over  the  way,  and  after  some  15  minutes  returned  to  his  truck 
and  drove  away.  As  the  truck  was  started  up,  the  rear  right  wheel 
next  to  the  curb  came  in  contact  with  plaintiff,  then  about  3V^  years 
old,  and  he  was  thrown  in  front  of  the  wheel  and  severely  injured. 
The  hub  of  the  wheel  extended  about  two  inches  onto  the  curb  and 
collided  with  the  child,  who,  playing  tag,  was  running  towards  the 
wagon  and  looking  back  at  the  boy  who  was  chasing  him.  The  only 
person  who  testified  to  the  approach  of  the  boy  to  the  hub,  as  just 
stated,  was  the  witness  Cassidy,  although  her  sister,  McVey,  and  the 
child's  mother,  happening  to  look  from  the  window  of  her  house,  saw 
the  wheel  in  contact  with  the  boy. 

Is  there  evidence  of  defendant's  negligence?  It  will  be  noticed  that 
the  driver  probably  left  and  returned  to  the  truck  on  its  near  side,  and 
before  starting  did  not  look  along  the  sidewalk.  Moreover,  as  he 
started  up  he  was  talking  with  some  one  ahead  of  him  and  across  the 
way.    Was  he  negligent  in  not  looking  back  along  the  right  side  of  his 

^ss>For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Kej-Numbered  Digests  it  Indexes 
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wagon?  Had  he  done  so,  he  would  have  seen  children  pla)dng  on  the 
sidewalk,  and  other  persons  there.  He  would  not  have  seen  the  plain- 
tiff stationary  at  the  curb  and  in  front  of  his  wheel,  but  playing  on  the 
sidewalk ;  and,  had  he  continued  looking  until  he  started,  he  probably 
would  have  seen  him  running  toward  the  wheel  and  looking  back,  and 
away  from  the  wagon,  towards  another  child  pursuing  him.  Seeing 
the  child  so  situated,  would  he,  in  the  exercise  of  ordinary  care,  have 
reflected  that  there  was  a  reasonable  probability  that  the  child  would 
run  into  the  hub  projecting  two  inches  upon  the  curb,  and,  deterred 
by  some  foreboding  of  injury  to  him,  awaited  the  result  of  the  boy's 
advance?  I  think  that  the  law  did  not  require  such  apprehension. 
The  wagon  was  rightfully  where  it  was,  and  was  started  as  it  was 
privileged  to  do,  and  the  act  initially  lawful  did  not  become  wrongful 
because,  simultaneously  with  the  starting,  a  child  with  averted  head, 
in  the  eagerness  of  his  play,  ran  into  it.  The  driver  could  not  be 
substituted  as  the  caretaker  in  the  place  of  the  absent  mother,  or,  if 
something  of  solicitude  attached  to  him  in  seeing,  before  he  started  his 
horses,  that  the  child  was  not  in  contact  with  the  wagon,  he  was  not 
obliged  to  extend  his  concern,  lest  the  plaintiff  or  some  of  the  other 
children  on  the  sidewalk  should  in  their  play  fail  to  clear  the  ongoing 
truck. 

The  contention  of  the  learned  counsel  for  the  appellant  is  that  the 
driver  should  have  watched  until  his  hub  was  clear  of  the  sidewalk. 
If  the  child,  before  the  truck  was  started,  had  been  in  such  relation 
to  the  truck  as  to  show  a  probability  that  its  progress  would  injure 
him,  that  duty  might  arise.  But  the  mere  fact  that  children  were 
playing  near  it  and  might  run  into  it  furnishes  no  occasion  for  such 
rule,  and  the  decisions  cited  do  not  justify  its  application  in  the  present 
case.  In  Connaughton  v.  The  Sun  Printing  &  Publishing  Association, 
73  App.  Div.  316,  76  N.  Y.  Supp.  755,  it  appeared  that  a  horse  was 
galloping  at  a  speed  of  from  10  to  12  miles  an  hour,  with  tlie  right 
hind  wheel  in  the  gutter,  and  the  hub  of  the  front  wheel  so  overreach- 
ing as  to  strike  a  boy's  leg,  whereby  he  was  thrown  under  the  wheel 
to  his  injury.  The  driver,  speeding  rashly,  was  in  a  position  to  see 
the  boy  standing  so  near  the  curb  that  the  projecting  hub  would  come 
in  contact  with  him.  The  fact  differs  essentially  from  the  case  at  bar, 
where  the  team  started  up  when  the  child  was  clear  of  the  hub,  but 
reached  it  as  it  was  starting  up,  or  after  it  was  in  motion.  In  Jones 
V.  Weigand,  134  App.  Div.  644,  119  N.  Y.  Supp.  441,  the  driver  oif 
a  coach  started  up  the  horses,  "taking  no  heed  of  the  plaintiff,  a  little 
child,  who  was  playing  near  the  step  of  the  coach,  with  the  result  that 
the  plaintiff  was  thrown  under  the  wheel  and  run  over."  There  was 
evidence  that  the  child  was  standing  on  the  curb,  and  that  he  was  hit 
by  the  step  of  the  coach  as  it  was  started  up,  so  that  the  rear  wheel 
passed  over  him.  There  was  also  evidence  that,  when  the  driver 
started  to  get  up  on  his  seat,  the  boy  was  on  the  sidewalk,  but  did 
not  go  towards  the  coach.  The  coach  projected  over  the  sidewalk 
about  a  foot  and  a  half,  and,  as  one  witness  described,  the  boy  stood 
on  the  sidewalk  near  the  step  of  the  coach,  when  suddenly  the  driver 
came  running  out,  jumped  on  the  coach  without  looking  to  see  in 
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what  position  the  child  was,  and  drove  on.  In  Hodges  v.  Westcott 
Express  Company,  39  App.  Div.  545,  57  N.  Y.  Supp.  318,  it  appeared 
that  a  boy  while  crossing  the  street  dropped  a  piece  of  money,  and^ 
while  he  was  attempting  to  pick  it  up,  slipped,  and  before  regaining 
his  feet  was  injured  by  defendant's  horses.  In  Bernstein  v.  Empire 
Bridge  Co.,  146  App.  Div.  529,  131  N.  Y.  Supp.  129,  the  defendant's 
truck  was  driven  at  considerable  speed,  and  carelessly  came  in  contact 
with  one  of  the  feet  of  plaintiff,  who  was  sitting  on  the  curbstone  with 
her  feet  in  the  gutter.  The  driver  was  not  looking  in  the  direction  in 
which  he  was  driving,  and  the  lines  were  loose  and  not  in  his  hands.. 
In  Sheehy  v.  Burger,  62  N.  Y.  558,  the  jury  could  have  inferred  that 
a  plank  projecting  from  a  truck  turning  a  comer  swept  around  and 
hit  the  plaintiff,  just  stepping  off  the  sidewalk. 

The  other  cases  cited  by  the  appellant  are  in  their  facts  still  farther 
from  those  in  the  case  at  bar.  Had  the  plaintiff  been  standing  in  such 
proximity  to  the  hub  that  it  would  have  come  in  contact  with  him  if 
the  wagon  were  started,  the  decisions  to  which  reference  has  been 
made  would  have  application ;  but  in  fact  the  plaintiff  was  not  so  sta- 
tioned when  the  truck  started. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


BHINEHABT  et  al.  v.  O'CONNOR. 
(Supreme  Court,   Appellate  Division,  Second  Departnoent.     April  14,  1916.) 

1.  Taxation  «=»764(1) — Tax  Sales — Description — Uncebtainty. 

Where  the  description  of  land  sold  for  taxes  bounded  it  on  the  west 
side  by  a  highway,  which  was,  in  fact,  within  the  land  and  on  the  south 
by  a  highway,  which  was  so  wrong  that  the  side  line  could  not  be  fixed 
after  occupation,  the  deed  is  Inyalid,  since  a  sale  under-  assessment  for 
taxes  must  be  construed  strictly,  so  as  to  identify  the  land  sold. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  §  1619;  Dec. 
Dig.  <©=>764(1).] 

2.  Taxation  «=»788(3) — Tax  Sales — ^Effect  of  Regobdino  Deed— Uncer- 

TAn^  Description. 

Under  Tax  Law  (Consol.  Laws,  c.  60)  §|  181, 182,  providing  for  the  con- 
veyance of  land  sold  for  taxes  and  the  recording  thereof,  which  convey- 
ance, when  recorded,  creates  a  presumption,  conclusive  after  two  years, 
of  the  regularity  of  the  proceedings,  the  recording  of  a  tax  conveyance,  in 
which  the  description  is  insufficient  to  identify  the  land,  does  not  aid 
the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |  1559;  Dec. 
Dig.  <©=>788(3).] 

Appeal  from  Trial  Term,  Nassau  County. 

Action  by  George  W.  Rhinehart  and  others  against  Charles  O'Con- 
nor.    Judgment  for  plaintiffs,  and  defendant  appeals.     Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 
PUTNAM,  JJ.  . 

Henry  L.  Maxson,  of  Hempstead,  for  appellant. 
Albin  N.  Johnson,  of  Freeport  (Charles  H.  Stoll,  of  HicksviUe,  on 
the  brief),  for  respondents. 

^a»Por  otber  cases  see  same  toplo  ft  KBT-NUMBBR  In  all  Key-Numbered  DigesU  ft  Indexes 
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PER  CURIAM.  [1]  The  boundaries  of  the  lands  attempted  to  be 
described  are  vague  and  indefinite  on  the  southern  and  western  sides 
of  the  lands  assessed.  An  assessment  for  taxes  and  a  sale  under  it, 
taking  effect  as  an  execution  of  a  statute  power,  must  be  construed 
strictly,  so  as  to  identify  the  land  and  fix  its  size  and  location.  Here 
the  west  bound  was  upon  a  so-called  highway  within  the  land,  and  not 
properly  bounding  it  The  southern  bound  on  the  highway,  as  stated^ 
is  hopelessly  wrong,  so  that  that  side  line  cannot  be  fixed,  even  after 
the  tax  purchase  and  attempted  occupation.  At  the  trial  the  defendant 
grantee  admitted  that  he  had  not  ascertained  where  his  southern  bounds 
ran.  This  is  inadequate.  Erschler  v.  Lennox,  11  App.  Div.  515,  42 
N.  Y.  Supp.  805;  Oakley  v.  Healey,  38  Hun,  244;  Blackwell,  Tax 
Titles,  §  765. 

[2]  Such  an  insufficient  description  is  not  helped  out  by  recording, 
under  Tax  Law,  §§  131,  132.  Zink  v.  McManus,  121  N.  Y.  259,  24 
N.  E.  467;  Peterson  v.  Martino,  210  N.  Y.  412,  420,  104  N.  E.  916. 

The  judgment  is  therefore  affirmed,  with  costs. 


ROSS  V.  RODGERS  &  HAGERTT,  Ina 

(Supreme  Court,  Appellate  Division,  Second  Department.     April  14,  1916.) 

Master  and  Sebvant  ^=>97(2),  185(2) — Meddlesome  Act  of  Fellow  Employ£ 
— Employee's  Liability — Anticipation  op  Accident. 

One  is  not  liable  for  injury  to  his  employ^,  caused  by  the  act  of  an  offi- 
cious fellow  employ^  in  suddenly  dumping  a  gravel  car,  so  that  the  con- 
tents fall  on  him,  where  the  act  was  unauthorized,  and  not  within  the 
employer's  reasonable  apprehension. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  163, 
387 ;  Dec.  Pig.  <©=»97(2),  185(2).] 

Thomas,  J.,  dissenting. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Joseph  T.  Ross  against  Rodgers  &  Hagerty,  Inc.  From  a 
judgment  for  plaintiff,  and  denial  of  a  new  trial,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 
RICH,  JJ. 

Edward  F.  Lindsay,  of  New  York  City,  for  appellant 
Sydney  A.  Syme,  of  Mt.  Vernon,  for  respondent. 

JENKS,  P.  J.  This  is  an  action  for  negligence,  brought  by  serv- 
ant against  master.  The  defendant,  in  construction  of  a  sewer,  was 
working  trains  of  cars  to  carry  and  to  discharge  loads  of  sand  and 
gravel.  The  plaintiff  was  one  of  a  gang  whose  duties  included  this 
"dump"  work,  and  on  the  day  in  question  had  been  tolled  off  with  a 
companion  by  Richards,  the  foreman,  to  unhook  each  of  the  first  four 
cars  of  a  train,  so  that  the  car  could  dump  its  contents  to  the  left  side  of 
a  trestle.  Naturally  the  plaintiff  stood  at  the  right  side.  The  plain- 
tiff had  unhooked  the  first  car,  and  it  had  dumped  its  contents  to  the 

^=;»For  oUier  cases  see  same  toplo  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 

Digitized  by  VjOOQIC 


Sup.  Ct.)  HOUNT  y.  HARRIS  889 

left  side.  This  had  been  done  upon  the  order  from  Richards  to  "dump 
it."  After  Richards  had  given  a  similar  order  with  respect  to  the 
second  car,  and  the  plaintiff  had  gone  to  unhook  it,  another  employe 
of  the  defendant  "jumped"  and  unhooked  the  car,  so  that  the  contents 
were  dumped  to  the  right  side  and  upon  the  plaintiff. 

It  appears  from  the  plaintiff's  testimony  that  this  kind  of  work 
had  been  doing  for  two  months;  that  Richards  would  pick  out  the 
servants  to  dump  the  cars,  and  would  order  the  other  men  to  shovel 
away  the  gravel ;  that  the  order  to  dump  the  car  was  given  to  the  plain- 
tiff, who  went  to  the  car  to  dump  it,  when  one  of  the  shovelers,  "in- 
stead of  doing  what  he  was  told  to  do,"  took  a  shovel  and  "knocked 
up  the  hook,"  and  thus  dumped  the  contents  upon  Hit  plaintiff.  Fur- 
ther, the  plaintiff  testifies  that  Ridiards  was  not  talking  to  this  "Italian" 
(i.  e.,  the  volunteer);  "he  talked  to  me,  but  they  jumped  and  dumped 
it  just  the  same." 

I  think  that  the  finding  of  negligence  is  against  the  weight  of  the 
evidence.  Richards  had  detailed  the  men — who  should  dump  the  cars 
and  who  should  do  shovel  work.  They  had  gone  about  their  work. 
The  order,  "Dump  it!"  had  been  carried  out  by  the  plaintiff  and  his 
fellow,  as  they  had  been  assigned,  without  confusion.  Was  Richards, 
in  the  exercise  of  due  care,  bound  to  foresee  that  upon  repetition  of 
such  an  order,  although  the  plaintiff  went  about  its  execution,  one  of 
the  shovel  gang  might  "jump"  in  ahead  of  the  plaintiff  and  knock 
out  the  hook  with  his  shovel,  so  as  to  dump  the  car  improperly?  The 
Italian  was  an  intermeddler,  whose  officious  activity  was  not  warranted 
by  anything  said  or  omitted  to  be  said  by  Richards,  and  his  interfer- 
ence was  not  within  the  reasonable  apprehension  of  the  foreman.  I 
think  that  the  case  falls  within  the  principle  of  Ramsay  v.  Arbuckle^ 
147  App.  Div.  685,  132  N.  Y.  Supp.  579. 

The  judgment  and  order  are  reversed,  and  a  new  trial  is  granted; 
costs  to  abide  the  event. 

CARR,  MILLS,  and  RICH,  JJ.,  concur.    THOMAS,  J.,  dissents. 


MOUNT  V.  HARRIS  et  al. 
(Supreme  Court,  AppeUate  Division,  Second  Department    April  14,  1916.) 

1.  Wills  «=»634(7) — Construction — "Vested  Remainder." 

Where  testator  left  a  life  estate  to  a  daughter,  to  be  equally  divided 
among  her  children  after  her  death,  the  remainder  to  the  daughter's 
chUdren  was  not  vested. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent  Dig.  §  1405;  Dec.  Dig. 
«»634(7). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Vested  Remainder.] 

2.  Wills  ^=»497(2) — Construction — Designation  of  Legatees — ^**Childrbn" 

AND  Grandchildren. 

Where  a  testator  left  life  estates  to  each  of  his  children,  O.,  F.,  and  M., 
to  be  divided  equaUy  among  their  children  after  their  decease,  or  in  the 
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event  of  one  dying  without  issue  his  share  to  go  to  the  snrvlTor  or  surriy- 
ors,  and  F.  died  leaving  a  daughter  and  two  grandchildren,  children  of  a 
deceased  daughter,  the  grandchildren  were  "children,"  and  entitled  to 
share  in  the  division  of  the  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent.  Dig.  |  1081;  Dec  Dig. 
«=>497(2). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Children.] 

3.  Wills  ^=>531(4) — Ck>NSTRUCTioN — Chiloben  and  Gbandohildben — ^Taking 
Feb  Stirpes  ob  Feb  Capita. 

The  grandchildren  would  not  take  with  the  daughter  as  members  of  a 
class,  but  would  take  per  stirpes  as  the  issue  of  their  parent,  and  were 
entitled  only  to  her  share. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  1160;  Dec.  Dig. 
«=»531(4).] 

Cross-Appeals  from  Special  Term,  Queens  County. 

Action  by  Edward  H.  Mount,  as  administrator  of  the  estate  of  Flor- 
ence Mount,  deceased,  against  Frederika  B.  Harris,  individually  and 
as  administratrix  of  the  estate  of  Benjamin  Griffin,  deceased,  and  oth- 
ers. From  a  judgment  for  defendants,  plaintiff  appeals,  and  the  nam-, 
ed  defendant  cross-appeals.    Affirmed. 

Argued  before  THOMAS,  CARR,  STAPLETON,  MILLS,  and 
PUTNAM,  JJ. 

Thomas  P.  De  Graffenried,  of  New  York  City,  for  plaintiflF. 
Clinton  B.  Smith,  of  Flushing,  for  defendant  Frederika  B.  Harris, 
individually  and  as  administratrix,  etc. 
Jacob  J.  Aronson,  of  New  York  City,  for  other  defendants. 

THOMAS,  J.  The  testator  gave  his  property  in  trust,  as  I  con- 
sider, with  an  imperative  power  of  sale,  some  of  it  for  the  purposes 
of  several  life  estates,  one  for  his  widow,  one  for  his  daughter  Sarah, 
one  for  his  brother,  and  directed  that  the  residue  and  the  sums  re- 
served to  support  the  life  estates  as  tjiey  should  expire  "be  divided  in 
equal  parts  or  portions."  One  part  he  gave  to  his  son  Frank,  if  he 
survived  him ;  one  part  he  gave  to  his  son  Orange  for  his  life,  and  add- 
ed, "after  his  death  such  share  part  or  portion  is  to  be  equally  divided 
between  his  children ;"  one  part  he  gave  in  similar  words  to  his  daugh- 
ter Fanny  and  children;  and  another  part  in  identical  words  to  his 
daughter  Mary  and  children.  Then  he  provided  (1)  that,  in  case  Frank 
predeceased  him,  his  issue  should  take  as  a  class,  but,  in  case  he  should 
so  die  "leaving  no  issue,"  Orange,  Fanny,  and  Mary,  "or  the  survivors 
or  survivor  of  them,  if  either  of  them  should  die  without  issue,  shall 
have  the  use  of  the  share  or  portion  given  to  him  or  her  in  equal  por- 
tions during  their  natural  life;"  (2)  "upon  the  decease  of  ray  said  chil- 
dren Orange,  Fanny,  or  Mary,  or  either  of  them,  the  share  which  the 
parent  is  herein  given  and  bequeathed  the  use  of  shall  be  and  I  direct 
it  to  be  divided  between  his  or  her  children  share  and  share  alike;" 
(3)  "but  in  case  of  the  death  of  my  children  Orange,  Fanny,  or  Mary, 
or  either  of  them,  without  issue,  the  survivors  or  survivor  of  them 
shall  have  the  use  of  the  share  or  portion  bequeathed  and  given  to  him 
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or  her  during  his  or  her  natural  life  in  equal  portions ;  after  his  or 
her  decease  the  share  the  use  of  which  is  given  to  the  parent  shall  be 
divided  between  the  parents  children  share  and  share  alike."  Fanny 
died  in  1914,  leaving  a  daughter,  Frederika,  and  two  ^jandchildren, 
Frances  De  Gray  Mount  and  Richard  Fletcher  Moimt,  children  of  Fan- 
ny's daughter,  Florence,  who  died  in  1911,  leaving  such  children  and 
her  husband,  Edward  A.  Mount,  plaintiff,  who  is  her  administrator. 
The  questions  are:  (1)  Does  Fanny's  sole  surviving  daughter  Freder- 
ika take  all  the  part  of  which  Fanny  had  the  use,  or  did  her  sister  Flor- 
ence take  an  indefeasible  vested  remainder  in  one-half  ttiereof  at  the 
testator's  death,  so  that  her  administrator  succeeds  to  it?  (2)  Even  if 
Florence  did  not  take  in  fee,  are  her  children,  Frances  and  Richard, 
entitled  to  take  an  interest  ?  (3)  If  the  grandchildren  do  take,  do  they 
share  with  their  Aunt  Frederika  per  stirpes  or  per  capita  ? 

[1]  The  testator  knew  of  his  grandchildren,  for  they,  with  their 
father  and  mother,  as  well  as  Frederika,  lived  with  him  for  some  time 
prior  to  and  after  the  execution  of  the  will.  The  testator  manifestly 
intended  that  upon  the  will  taking  effect  his  estate  should  become  mon- 
ey, and  that  the  money  should  at  once  be  deemed  separated  into  shares, 
to  which  the  sums  appropriated  to  the  life  estates  for  his  widow, 
daughter  Sarah,  and  brother  should  be  added  as  such  estates  fell  in. 
He  intended  that  Frank,  surviving  him,  should  take  in  fee;  that 
Orange,  Fanny,  and  Mary  should  each  take  a  share  for  life,  and  as  to 
that  he  said,  "I  give  and  bequeath;"  but  he  did  not  extend  such 
words  to  the  children  of  each,  but  merely  directed  division  of  money 
among  the  children.  Throughout  the  will  the  testator  persists  in  the 
direction  to  divide  after  the  death  of  the  life  beneficiary,  and  for- 
bears to  use  words  indicating  an  earlier  gift  Such  obvious  exclusion 
of  words  vesting  a  share  in  the  children  of  any  life  beneficiary,  prior 
to  the  expiration  of  the  life  estate,  cannot. be  ignored,  and  so  it  must 
be  decided  that  neither  Frederika  nor  Florence  took  a  remainder 
during  the  life  of  the  mother,  Fanny. 

[2]  Who,  then,  took  at  Fanny's  death — ^her  daughter  Frederika 
alone,  or  Frederika  and  Florence's  two  children?  The  will  says  that 
upon  the  death  of  Orange  or  Fanny  or  Mary  the  share  usable  for  each 
shall  be  divided  "between  his  or  her  children,  share  and  share  alike." 
Does  that  mean  children  and  grandchildren  ?  I^et  it  be  assumed  that 
Frederika,  as  well  as  her  sister  Florence,  had  died  before  Fanny? 
Would  Florence's  two  children,  Fanny's  two  grandchildren,  have 
taken  under  the  will?  The  will  provides  that,  if  either  Orange,  Fan- 
ny, or  Mary  die  zvithout  issue,  the  sur\'ivors  shall  for  life  take  the  use 
of  the  share  of  the  one  dying,  and  that  after  his  or  her  decease  the 
share  given  the  parent  for  use  shall  be  divided  between  the  parent's 
children,  share  and  share  alike.  But  I  think  that  such  survivor  or 
survivors,  and  their  children  after  them,  would  not  take  the  share  us- 
able by  one  dying  and  leaving  grandchildren,  for  such  grandchildren 
would  be  issue  of  their  grandparent,  and  the  gift  would  not  go  over 
in  that  case.  But  if,  on  account  of  such  issue,  the  share  would  not 
go  over  to  the  survivors,  it  must  be  that  the  issue,  although  grand- 
children, would  take.     But  if  the  grand  children,   for  instance,  of 
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Fanny,  would  so  take,  they  would  take  some  interest,  although  their 
Aurit  Frederika  were  living.  The  same  indications  are  found  in  an- 
other part  of  the  will,  where  it  is  provided  that  in  case  Frank,  leav- 
ing no  issue,  die  before  the  testator.  Orange,  Fanny,  and  Mary,  or  the 
survivor  or  the  survivors  of  one  dying  without  issue,  shall  take  the 
use.  Assume  that  Fanny  died,  leaving  only  grandchildren,  would  the 
surviving  life  tenants  take  the  use?  In  that  case  the  porticm  of 
Frank's  share  would,  I  consider,  go  directly  to  Fanny's  issue,  although 
they  were  only  grandchildren. 

[3]  Finally,  do  Frederika,  Fanny's  daughter,  and  her  sister  Flor- 
ence's children,  take  per  stirpes  or  per  capita?  It  may  be  argued  that, 
if  the  term  "children"  includes  children  and  grandchildren  in  one 
class,  each  member  of  the  class  takes  an  equal  share.  But  again  the 
will  must  be  scanned.  Looking  concretely  at  the  matter,  the  testator 
doubtless  contemplated  his  daughter  Fanny  as  the  mother  of  two  chil- 
dren, Frederika  and  Florence,  and  he  expected  the  mother  to  take  the 
use  and  primarily  her  children  to  take  a  share.  It  does  not  follow  that, 
if  he  intended  the  issue  of  a  child  dying  to  take,  he  meant  that  such 
issue  should  take  more  than  its  parent  would  have  taken  if  living,  and 
so  trench  on  the  interest  given  to  another  child.  It  is  expectable  that 
he  might  desire  his  grandchildren  to  stand  in  the  place  of  a  parent, 
but  not  to  oust  partially  another  child.  It  seems  a  natural  construc- 
tion that  the  grandchildren  shall  take  as  the  issue  of  their  parent,  and, 
taking  as  the  issue  of  the  parent,  they  would  take  the  parent's  share 
and  no  more.  In  construing  the  will,  the  opinion  in  Matter  of  Farm- 
ers' Loan  &  Trust  Co.,  213  N.  Y.  168,  107  N.  E.  340,  furnishes  val- 
uable aid.  The  judgment  should  be  affirmed,  with  costs  to  the  re- 
spondents. 

Judgment  affirmed,  with  costs  to  the  respondents  Frances  De  Gray 
Mount  and  Richard  Fletcher  Mount.    All  concur. 


PEOPLE  v.  WALSH  (two  caseaO. 

SAME  T.  NEWELL  et  al.  (two  cases). 

(Supreme  Court,  AppeUate  Division,  Fourth  Department.    March  22,  1016.) 

1.  Cbiminal  Law  ^=>1134(10) — ^Afpbai. — Questions  RBynswABLE. 

An  order  refusing  to  set  aside  an  indictment  may  be  reviewed  on  appeal 
from  the  judgment  of  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  2591;  Dec, 
Dig.  <©=»1134(10).] 

2.  Criminal  Law  ^=»1004 — ^Appeal — ^Riqht  to  AppBAii. 

The  right  of  appeal  is  statutory,  and  only  such  appeals  may  be  taken 
as  the  statute  permits,  and  the  right  may  be  taken  away  entirely  with- 
out infringing  any  constitutional  right 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Dec.  Dig.  ^s»lOOi.] 

S.  Cbikinal  Law  ^r:»1023(3)i— Appeal — Right  to  Appeal. 

Where  indictments  were  dismissed,  but  the  court  ordered  the  cases  in* 
vestigated  by  succeeding  grand  Juries,  defendants  cannot  api>eal  from  such 

^S9For  oUi«r  cases  see  same  topio  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 

Digitized  by  VjOOQiC 


Sup.  Ct)  PEOPLE  V.  WALSH  343 

order  on  the  gronnd  that  the  court  was  without  Jurisdiction,  as  the 
matter  might  be  reviewed  on  appeal  from  a  subsequent  conviction  under 
an  indictment  so  returned. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  2585,  2590, 
2592;   Dec.  Dig.  «=»1023(3).l 

Appeal  from  Criminal  Term,  Erie  County. 

James  W.  Walsh  and  Fred  Newell  and  others  were  separately  in- 
dicted. From  judgments  dismissing  the  indictments,  and  directing 
cases  to  be  investigated  by  the  next  grand  jury  (92  Misc.  Rep.  573, 
156  N.  Y.  Supp.  366),  defendants  appeal.    Appeals  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Thomas  L.  Newton,  of  Buffalo,  for  appellants. 
Wesley  C.  Dudley,  of  Buffalo,  for  the  People. 

KRUSE,  P.  J.  The  question  of  the  propriety  of  the  dismissal  of 
the  indictments  is  not  before  us,  and  we  therefore  refrain  from  ex- 
pressing any  opinion  thereon.  What  the  defendants  complain  of  is 
the  direction  contained  in  the  order  of  dismissal  that  the  matters  be 
submitted  to  a  new  grand  jury. 

Chapter  7  of  the  Code  of  Criminal  Procedure  provides  for  the  dis- 
missal of  a  criminal  action  for  want  of  prosecution  upon  the  applica- 
tion of  the  defendant.  Section  668.  It  also  provides  that  the  court 
may,  either  of  its  own  motion  or  upon  the  application  of  the  district 
attorney,  order  an  action  after  indictment  to  be  dismissed  (section 
671),  and  that  an  order  for  the  dismissal  of  the  action  as  is  provided 
in  that  chapter  is  a  bar  to  another  prosecution  for  the  same  of- 
fense, if  it  be  a  misdemeanor  (section  673).  It  is  also  provided  in  an- 
other section  (not  contained  in  chapter  7)  that  an  indictment  may  be 
set  aside  upon  certain  grounds  therein  named,  and  none  others  (sec- 
tion 313). 

The  defendants  urge  that  the  dismissal  was  on  the  court's  own  mo- 
tion, and  that,  the  offense  charged  being  a  misdemeanor,  the  order 
of  dismissal  constitutes  a  bar  to  another  prosecution  of  the  offense 
charged  in  the  indictment  so  dismissed.  The  district  attorney  con- 
tends that  the  dismissal  was  not  upon  any  ground  covered  by  chap- 
ter 7,  or  by  section  313,  or  any  other  provision  of  the  Criminal  Code, 
and  was  not  in  fact  upon  the  court's  own  motion ;  that  the  dismissal 
was  upon  the  broad  ground  th^t  the  defendants'  constitutional  rights 
had  been  invaded  by  the  way  in  which  the  indictment  was  brought 
about;  that  the  power  of  the  court  to  dismiss  the  indictment  upoft 
that  ground  is  not  conferred  by  any  statute  (People  v.  Glen,  173  N. 
Y.  395,  66  N.  E.  112) ;  and  therefore  not  within  the  provisions  of  sec- 
tion 673  of  the  Criminal  Code.  If  the  indictment  was  in  fact  dis- 
missed upon  the  court's  own  motion,  and  if  every  such  dismissal  is 
covered  by  section  673,  irrespective  of  the  grounds  of  the  dismissal, 
clearly  another  action  for  the  same  offense  is  barred. 

[1-3]  We  have,  however,  reached  the  conclusion  that  this  appeal 
is  premature  and  unauthorized,  and  that  the  motion  of  the  district 
attorney  to  dismiss  the  appeal  should  be  granted.    It  is  to  be  ob- 
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served  that  the  original  indictment  has  been  dismissed.  No  criminal 
action  is  now  pending.  While  *the  provision  for  resubmitting  the  mat- 
ter to  another  grand  jury  is  contained  in  the  order  dismissing  the  in- 
dictment, it  really  has  no  connection  with  that  action.  It  does  not 
initiate  a  new  action,  although,  if  the  defendants'  contention  is  cor- 
rect, the  dismissal  may  bar  another  prosecution. 

Should  another  action  be  commenced,  the  effect  of  such  dismissal 
may  be  raised  and  determined  upon  the  trial,  and  perhaps  upon  a  mo- 
tion to  set  aside  the  indictment,  if  another  indictment  is  found.'  It 
has  been  held  that  an  order  refusing  to  set  aside  an  indictment  may 
be  reviewed  upon  appeal  from  the  judgment  of  conviction.  People 
ex  rel.  Hummel  v.  Trial  Term,  184  N.  Y.  30,  76  N.  E.  732.  The 
right  of  appeal  is  statutory ;  only  such  appeals  may  be  taken  as  the 
statute  permits.  This  right  may  be  taken  away  entirely.  It  is  not  a 
constitutional  right  guaranteed  by  the  Constitution.  People  ex  rel. 
Trezza  v.  Brush,  128  N.  Y.  529,  28  N.  E.  533 ;  People  v.  Priori,  163 
N.  Y.  99,  57  N.  E.  85;  Leake  v.  Hartman,  137  App.  Div.  451,  121 
N.  Y.  Supp.  771,  affirmed  202  N.  Y.  605,  96  N.  E.  1119;  Matter  of 
Montgomery,  126  App.  Div.  72,  110  N.  Y.  Supp.  793,  appeal  dis- 
missed in  Court  of  Appeals,  193  N.  Y.  659,  87  N.  E.  1123;  People 
V.  Hyde,  146  App.  Div.  633,  131  N.  Y.  Supp.  567.  The  views  of 
the  judges  as  to  the  right  of  a  defendant  in  a  criminal  action  to  prose- 
cute an  independent  appeal  from  a  preliminary  or  intermediate  order 
have  not  always  been  in  entire  accord,  as  will  be  seen  by  reading  the 
opinions  in  the  cases  above  cited,  and  others  therein  referred  to. 
Such  appeals  have  been  entertained  where  no  other  remedy  for  re- 
viewing the  order  seemed  available  (People  v.  Butts,  121  App.  Div. 
226,  105  N.  Y.  Supp.  677;  People  v.  Sarvis,  69  App.  Div.  604,  74 
N.  Y.  Supp.  1067;  People  v.  Jackson,  114  App.  Div.  697,  100  N.  Y. 
Supp.  126);  but  this  appeal  is  not  within  that  class,  since  ample 
provision  is  made  for  reviewing  the  question  upon  an  appeal  from 
the  judgment  should  the  defendants  be  hereafter  convicted. 

The  appeals  should  be  dismissed.    All  concur. 


NEUOWICH  V.  COHN. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  14,  1016.) 

1,  Malicious  Prosecution  '^s>5Q — ^Want  op  Pbobable  Gause>— Bubden  of 
Proof. 

In  an  action  for  false  imprisonment  and  malicious  prosecution,  where 
the  information  which  was  laid  before  the  magistrate  and  the  warrant 
of  arrest  against  the  plaintiff  were  put  in  evidence,  also  the  fact  that 
plaintiff,  after  examination  of  the  evidence,  was  held  for  trial  at  the  Court 
of  Special  Sessions,  there  was  prima  facie  evidence  of  probable  cause  for 
the  prosecution,  placing  the  burden  on  plaintiff  to  show  want  of  probable 
cause  and  malice. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent.  Dig.  §§ 
112-116;    Dec.  Dig.  <&=>56.] 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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2.   MAU0I0U8  PbOSECUTION  ^S»710,  3) — ^WaNT  of  PbOBABUB  OAUBB— B14I.I0B— 

Question  fob  Juby. 

In  suit  for  false  imprisonment  and  malldous  prosecution,  question 
of  want  of  probable  cause  and  malice  held  for  the  jury  on  the  count  for 
malidous  prosecution. 

[Ed.  Note.— For  other  cases,  see  BialiciouB  Prosecution,  Cent.  Dig.  §| 
161-164;   Dec.  Dig.  «=»71(2.3).l 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Alexander  J.  Neuowich  against  Leopold  Cohn.  From  a 
judgment  dismissing  the  complaint  at  close  of  plaintiff's  case,  he  ap- 
peals.   Judgment  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  and 
DAVIS,  JJ. 

Alexander  S.  Bacon,  of  New  York  City,  for  appellant. 

Thomas  P.  de  Graffenried,  of  New  York  City,  for  respondent 

DAVIS,  J.  This  action  was  brought  on  a  complaint  alleging  false 
imprisonment  and  malicious  prosecution.  At  the  close  of  plaintiff's 
testimony  the  complaint  was  dismissed.  Plaintiff  claims  that  this 
was  error :  (1)  Because  the  warrant  upon  which  he  was  arrested  was 
illegally  issued,  the  information  upon  which  the  magistrate  acted  fail- 
ing to  charge  a  crime  of  conspiracy  for  which  the  plaintiff  was  ar- 
rested; and  (2)  because  the  evidence  introduced  by  the  plaintiff  raised 
an  issue  of  fact  for  the  jury  to  determine,  whether  or  not  the  defend- 
ant acted  with  malice  and  want  of  probable  cause. 

The  proceeding  ouit  of  which  the  present  action  arose  originated  in 
the  City  Magistrate's  Court.  The  defendant  here  caused  a  warrant  to 
be  issued  for  the  arrest  of  i^aintiff  upon  an  information  supposed  to 
charge  the  crime  of  conspiracy  against  the  defendant  and  others.  Aft- 
er the  arrest  of  the  defendant  upon  the  warrant  it  seems  that  there 
was  an  examination  of  the  charge,  as  the  result  of  which  this  plaintiff 
was  held  to  answer  at  the  Court  of  Special  Sessions.  After  several 
days'  imprisonment  he  was  released  on  bail.  In  the  Court  of  Special 
Sessions  the  charge  against  the  plaintiff  was  dismissed,  and  the  pro- 
ceedings were  thus  terminated  in  favor  of  plaintiff.  On  the  trial  of 
this  present  action,  the  information  which  was  laid  before  the  magis- 
trate and  the  warrant  of  arrest  were  put  in  evidence,  as  was  also  the 
fact  that  the  accused  after  the  examination  of  the  evidence  was  held 
for  trial  at  the  Special  Sessions. 

[1]  Down  to  this  point,  therefore,  there  was  prima  facie  evidence 
of  probable  cause  for  the  prosecution.  See  Schultz  v.  Greenwood 
Cemetery,  190  N.  Y.  276,  278,  83  N.  E.  41.  Therefore  it  was  incum- 
bent on  the  plaintiff  to  meet  this  prima  facie  case  by  proof  of  want 
of  probable  cause  for  the  prosecution  and  that  it  was  inspired  by  malice. 

[2]  For  this  purpose  several  witnesses  were  examined  on  behalf  of 
the  plaintiff,  whose  testimony,  if  believed  by  the  jury,  proved  conclu- 
sively that  the  defendant  here  willfully  testified  falsely  as  to  material 
matters  in  his  information  laid  before  the  magistrate,  particularly 
when  he  swore  that  plaintiff  asked  defendant  for  $200  in  order  "to 
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Stifle"  certain  contemplated  attacks  upon  defendant,  and  that  plaintiff 
said  that  he  had  better  pay  before  it  was  too  late.  The  record  shows 
that  there  was  a  clear  issue  of  fact  on  the  question  of  want  of  probable 
cause  and  malice,  which  ought  to  have  been  submitted  to  the  jury  on 
the  count  for  malicious  prosecution. 

For  this  reason  we  think  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  event    All  concur. 


PARKER-SMITH  v.  PRINCE  MFG.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  14,  1916.) 

1.  Attorney  and  Client  «=!>167(2)  —  Atiobney's   NEaLiQBNCE  —  Aotion  — 

Trial. 

Evidence  that  plaintiflP,  suing  for  compensation  as  an  attorney,  errone- 
ously advised  as  to  statute  of  limitations  applicable  to  the  payment  by  a 
bank  of  forged  checks,  held  sufficient  to  warrant  submission  of  the  ques- 
tion of  negligence. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  374 ; 
Dec.  Dig.  <Si»167(2).] 

2.  Attorney  and  Client  ^=5>107 — Duty  of  Attorney — Negligence — Skill 

AND  Cabe. 

Erroneous  advice  as  to  the  application  of  the  statute  of  limitations  is 
not  necessarily  negligence,  for  there  may  be  a  question  whether  the  error 
indicates  lack  of  due  professional  care  and  skill. 

[£d.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  S  218 ; 
Dec.  Dig.  <S=>107.] 

3.  Attorney  and  Client  ^=»1O0 — Duty  of  Attorney — Actionable  Negli- 

gence. 

The  loss  of  a  remedy  through  negligent  advice  is  not  necessarily  ac- 
tionable negligence,  for  there  may  be  another  remedy  equally  efficacious. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent  Dig.  §S  221^ 
222;   Dec.  Dig.  «=»109.] 

4.  Attorney  and  Client  ^=s>161 — ^Actions  foe  Compensation — ^Defenses. 

Culpable  negligence  of  the  attorney  is  a  defense  to  an  action  by  him  ta 
recover  compensation. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and  Client  Cent  Dig.  §  359 ; 
Dec.  Dig.  «=»161.] 

5.  Banks  and  Banking  ^=s>119 — Deposits — Relation  of  Bank  and  Depos- 

itor. 

The  relation  of  a  depositor  and  his  bank  of  deposit  is  that  of  creditor 
and  debtor. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §§  28^ 
292;   Dec.  Dig.  <&i=>119.1 

6.  Banks  and  Banking  ^=>138 — Deposits — ^Duty  to  Pay. 

There  is  an  implied  obligation  upon  a  bank  to  pay  out  its  depositor's 
money  only  upon  his  order  and  direction. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ||  398- 
405;  Dec.  Dig.  <®=5>138.] 

7.  Banks  and  Banking  ^=»148(1) — ^Deposits— Payments  of  Forged  Check. 

Payments  by  a  bank  upon  forged  orders  affords  no  protection  to  it  un- 
less it  can  invoke  against  the  depositor  the  principles  of  estoppel  or  of 
negligence. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §  439 ; 
Dec.  Dig.  <®=5>148(l).] 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  it  Indexes 
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&  Limitation  of  Actions  «=»21(1),  49(1)— Action  to  Rbooveb— Dkposit&— 
Patjient  on  Forged  Check. 

When  a  bank  pays  a  depositor's  money  on  a  forged  order,  It  breaks  Its 
contract  with  him,  and  a  cause  of  action  for  the  breach  arises,  which  will 
be  outlawed  six  jrears  after  the  payment,  under  Code  Civ.  Pioc.  |  382,  as 
to  limitations. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  §{ 
90,  W,  96,  98,  266;  Dec.  Dig.  <S=>21(1),  49(1).] 

9.  Tbial  ^=>148— Motion   for  Directed    Verdict — Withdrawal — Request 

FOB  Submission  of  Issues. 

Where  at  the  close  of  a  case  both  parties  move  for  the  direction  of  a 
verdict,  and  one  party  makes  timely  withdrawal  of  his  motion,  he  is  not 
entitled  to  a  submission  on  all  the  facts,  but  must  point  out  the  specific 
questions  he  desires  submitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent  Dig.  §  331;  Dec.  Dig.  «=» 
148.] 

10.  Attorney  and  Client  ^=>150 — Compensation — Contingent  Fee. 

Where  an  attorney  employed  on  a  contingent  basis  is  discharged  be- 
fore completing  his  service,  and  the  litigation  ends  successfully  for  his 
client,  the  attorney  may  recover  his.  contract  compoisation  out  of  the 
amount  thus  secured. 

[£.'d.  Note. — ^For  other  cases,  see  Attorney  and  Client,  C^t  Dig.  ||  854- 
357;   Dec.  Dig.  <S=>160.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Augustus  Parker-Smith  against  the  Prince  Manufactur- 
ing Company.  From  a  judgment  for  the  plaintiff,  and  denial  of  a 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  MILLS,  JJ. 

Richard  T.  Greene,  of  New  York  City  (John  L.  Feeny,  of  New  York 
City,  on  the  brief),  for  appellant. 
James  M.  Gray,  of  Brooklyn,  for  respondent. 

JENKS,  P.  J.  The  contract,  made  by  defendant  with  a  lawyer, 
contemplated  his  collection  of  claims  of  the  defendant,  as  a  depositor, 
against  certain  banks  for  payments  upon  forged  checks.  It  pro- 
vided for  an  absolute  fee,  and,  in  addition,  for  a  contingent  fee  of 
a  percentage  of  any  moneys  collected.  The  plaintiff  was  discharged 
before  the  claims  were  adjusted,  or  were  collected,  and  a  new  attorney 
was  retained,  who  collected  certain  moneys.  The  defendant  sought 
to  justify  this  discharge  of  plaintiff  by  plea  and  by  proof  of  his  neg-  , 
ligence.  At  the  close  of  the  case  both  parties  moved  for  a  direction 
of  a  verdict,  but  the  defendant  made  timely  withdrawal  of  its  motion, 
and  asked  submission  to  the  jury  of  certain  specified  questions,  of  . 
which  one  presented  the  alleged  negligence.  The  court  denied  the 
motion  of  the  defendant  in  all  respects  and  directed  a  full  verdict  for 
the  plaintiff. 

[1]  We  think  the  court  erred  in  its  refusal  to  submit  the  question 
of  negligence  to  the  jury.  The  negligence  related  to  the  statute  of 
limitations.  The  defendant  contended  that  it  was  advised  wrongly 
that  it  could  safely  postpone  institution  of  suits  upon  such  claims 
pending  negotiations  for  a  settlement;    that  both  it  and  these  attor- 
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neys  entered  into  such  negotiations,  but,  when  negotiations  failed,, 
some  of  the  claims  were  outlawed. 

The  question  upon  this  appeal  is  whether  the  proof  raised  an  issue 
of  negligence  for  the  jury,  and,  if  so,  can  it  be  §aid  that  there  was 
no  evidence  to  sustain  a  verdict  opposite  to  that  directed  by  the  court  ? 
McDonald  v.  Metropolitan  St.  Ry.  Co.,  167  N.  Y.  70,  60  N.  E.  282. 
Such  question  of  negligence  is  generally  for  the  jury,  under  instruc- 
tions from  the  court.  Shearman  and  Redfield  on  Negligence  (6th 
Ed.,  Street),  §  565,  citing  inter  aha  Bowman  v.  Tallman,  note,  3  Abb. 
Dec.  182;  Pinkston  v.  Arrington  &  Graham,  98  Ala.  489,  13  South. 
561. 

[2,  3]  It  does  not  follow  that  erroneous  advice  as  to  the  application 
of  the  statute  of  limitations  to  a  legal  remedy  is  negligence ;  for  there 
may  arise  the  question  whether  such  error  indicates  the  lack  of  due 
professional  care  and  skill.  Nor  does  it  follow  that  the  loss  of  a 
remedy,  through  advice  which  is  negligent,  constitutes  actionable  neg- 
ligence; for  there  may  have  remained  another  remedy  equally  effica- 
cious. 

[4]  There  are  authorities  which  declare  that  ignorance  of  statutes 
or  rules  in  limitation  of  legal  remedies  could  justify  a  finding  of  culpa- 
ble negligence.  Smedes  v.  Elmendorf ,  3  Johns.  185 ;  Childs  v.  Com- 
stock,  69  App.  Div.  160,  74  N.  Y.  Supp.  643;  Drury  v.  Butler,  171 
Mass.  171,  50  N.  E.  527;  Estate  of  A.  B.,  1  Tuck.  247;  Citizens' 
Loan  Fund,  etc.,  v.  Friedley,  123  Ind.  147,  23  N.  E.  1075,  7  L.  R. 
A.  669,  18  Am.  St.  Rep.  320;  King  v.  Fourchy,  47  La.  Ann.  354,  16 
South.  814;  Shearman  and  Redfield  on  Negligence  (6th  Ed.,  Street),  § 
567;  Stevens  v.  Walker  &  Dexter,  55  111.  151.  See,  too.  Hopping  v. 
Quin,  12  Wend.  517;  Thomas  on  Negligence  (2d  Ed.)  2173  et  seq. 
Such  negligence  would  constitute  a  defense  to  this  action.  Hopping  v. 
Quin,  supra;  Cole  v.  Roby,  16  N.  Y.  Supp.  20;*  Carter  v.  Tallcot^ 
36  Hun,  393. 

[5-7]  The  relation  of  the  defendant  and  its  bank  of  deposit  was  that 
of  creditor  and  debtor.  And  there  was  an  implied  obligation  upon 
the  latter  to  pay  out  defendant's  money  only  upon  its  order,  and  only 
upon  its  direction.  Shipman  v.  Bank  S.  N.  Y.,  126  N.  Y.  327,  27  N. 
E.  372,  12  L.  R.  A.  791,  22  Am.  St.  Rep.  821 ;  Citizens'  Nat.  Bank  v. 
Importers  &  T.  Bank,  119  N.  Y.  195,  23  N.  E.  540.  Consequently 
payments  upon  forged  orders  afforded  no  protection  to  the  bank,  un- 
less it  could  invoke,  against  the  defendant  as  a  depositor,  the  princi- 
ples of  estoppel  or  of  negligence.  Shipman  v.  Bank,  supra.  In  the 
eye  of  the  law  as  to  the  depositor  a  forged  check  paid  is  not  paid, 
for  it  is  paid  upon  a  pretended  order,  the  funds  of  the  depositor  re- 
main unaffected,  and  thus  the  debt  of  the  bank  to  the  depositor  is  un- 
affected. First  Nat.  Bank  v.  Whitman,  94  U.  S.  343,  347,  24  L.  Ed. 
229. 

[8]  When  a  bank  paid  out  the  defendant's  money  upon  a  forged  or- 
der, it  broke  its  contract  with  the  defendant,  and  thereupon  arose  a 
cause  of  action  for  such  breach.    The  claim  on  each  forged  check  be- 

I  Reported  in  full  in  the  New  York  Supplement ;  reported  as  a  memorandum, 
decision  without  opinion  in  61  Hun,  624. 
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came  outlawed  six  years  after  each  check  was  paid  out  of  the  defend- 
ant's deposit  Code  of  Civil  Procedure,  §  382.  There  was  no  proof 
in  this  record  that  indicated  that  there  was  another  legal  remedy  or 
other  legal  remedies  upon  the  facts,  to  which  a  statute  of  limitations 
of  longer  period  than  six  years  could  apply,  much  less  one  equally 
efficacious,  or  that  in  the  exercise  of  ordinary  skill  the  plaintiff  or 
his  associate  was  justified  in  concluding  that  diere  was  such  a  rem- 
edy. The  proof  relied  upon  by  the  defendant  is  mainly  found  in 
the  testimony  of  Colwell,  an  officer  of  the  defendant,  and  of  Earle,  a 
representative  of  a  large  stockholder,  who  investigated  the  affairs  of 
the  defendant.    Both  were  laymen. 

The  defendant  also  insists  that  the  correspondence  and  the  ex- 
amination of  the  plaintiff  and  of  his  legal  associate  make  for  its  con- 
tention. The  evidence  adduced  by  the  defendant  may  be  summarized 
as  follows:  Soon  after  retainer,  and  in  November,  1910,  the  plaintiff 
and  his  legal  associate  (whose  services  were  contemplated  by  both 
parties),  received  certain  statements  from  the  accountants  who  had 
examined  the  defendant's  books,  which  statements  would  have  ap- 
prised the  plaintiff  and  his  associate  that  after  November  7th  some  of 
the  forged  checks  were  outlawing  day  by  day.  The  plaintiff  or  his 
associate  examined  these  statements,  but  at  first  neglected  to  consider 
the  feature  of  the  statute  of  limftations.  Shortly  thereafter  the  plain- 
iff  and  his  associate,  when  visited  by  Colwell  to  discuss  the  advisability 
and  saiety  of  negotiations  for  settlement  before  the  institution  of  any 
legal  action,  permitted  Colwell  to  believe,  as  he  had  been  informed,  that 
they  had  theretofore  advised  the  president  of  the  defendant  that  the 
statute  ran  only  from  the  discovery  of  the  payments,  and  they  then 
informed  Colwell  that  the  statute  afforded  either  six  or  ten  years  from 
that  time,  and  that  similar  statements  were  made  also  to  Earle.  In 
reliance  upon  such  advice,  negotiations  were  authorized  and  were 
undertaken,  both  by  the  plaintiff  and  by  the  defendants,  but  negotia- 
tions failed,  and  when  another  attorney  had  been  retained,  who  ad- 
vised that  the  statute  ran  from  the  time  of  payment  of  each  check, 
and  suits  were  begun  forthwith,  it  appeared  that  some  of  the  checks 
were  outlawed  to  the  aggregate  of  about  $2,000.  Upon  this  issue,  the 
plaintiff  relied  upon  his  testimony  and  that  of  his  associate,  and  the 
correspondence. 

The  summation  of  plaintiff's  case  is  that  he  and  his  associate  ad- 
vised that  the  safest  course  forbade  delay  in  legal  proceedings,  but, 
despite  such  advice,  the  defendant  or  its  representative  thought  that 
negotiations  would  not  imperil  legal  proceedings,  which  might  become 
necessary  if  negotiations  failed;  that  in  January,  1911,  Colwell  was 
told  that  upon  the  facts  then  ascertained  the  defendant  must  proceed 
upon  the  six-year  statute,  but  that  the  plaintiffs  would  not  decide  then, 
but  that  other  facts  might  not  make  the  ten-year  statute  applicable. 
In  fine,  the  contention  was  that  the  defendant  delayed  the  authoriza- 
tion of  legal  proceedings  upon  its  own  responsibility,  after  full  warn- 
ing of  the  risk  that  might  thereby  be  incurred.  There  is  proof  that 
the  defendant  discovered  the  defalcations  in  October,  1910.    There  is 
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proof  that  the  plaintiff  went  so  far  as  to  draft  a  bill  in  equity  on  the 
4th,  5th,  or  6th  of  January,  1911. 

As  we  have  said  heretofore,  the  present  question  is  whether  a  ver- 
dict opposite  to  that  directed  would  have  been  supported  by  no  evi- 
dence. Of  course  we  do  not  decide,  nor  can  it  be  inferred,  ttiat  if  the 
plaintiflf  had  prevailed  with  the  jury  upon  this  issue  the  proof  would 
not  have  justified  the  verdict  beyond  interference  by  the  trial  court  or 
by  this  court.  ^ 

[9]  In  view  of  defendant's  motion  for  a  direction,  even  though  its 
withdrawal  from  such  motion  was  timely,  the  defendant  was  not 
entitled  to  a  submission  upon  all  of  the  facts,  but  was  bound  to  point 
out  the  specific  questions  which  it  desired  to  have  submitted.  Bowers 
V.  Ocean  Accident  &  Guarantee  Corp.,  110  App.  Div.  691,  97  N.  Y. 
Supp.  485,  affirmed  187  N.  Y.  561,  80  N.  E.  1105 ;  MaxweU  v.  Martin, 
130  App.  Div.  80,  114  N.  Y.  Supp.  349;  White  v.  Kenny,  146  App. 
Div.  803,  131  N.  Y.  Supp.  416.  Under  these  circumstances,  and  in 
view  of  the  new  trial,  we  see  no  reason  why  we  should  express  any 
opinion  as  to  the  other  questions  sought  to  have  been  submitted,  which 
are  criticized  by  the  learned  counsel  for  the  respondent  in  that  they  pre- 
sent questions  of  law  or  mixed  questions  of  law  and  of  fact. 

[10]  It  is  insisted  that  a  verdict  which  rested  upon  a  computation 
of  the  contingency  made  upon  the  §um  ultimately  recovered  by  the 
defendant  subsequent  to  the  discharge  of  the  plaintiflf  could  have  no 
just  foundation,  and  that  in  any  event  the  plaintiff  could  recover  only 
the  absolute  fee.  The  rule  as  now  recognized  does  not  support  such 
contention.  Andrewes  v.  Haas,  160  App.  Div.  421,  144  N.  Y.  Supp. 
1060;  Martin  v.  Camp,  161  App.  Div.  610,  146  N.  Y.  Supp.  1041; 
Carlisle  v.  Barnes,  No.  1,  102  App.  Div.  573,  92  N.  Y.  Supp.  917.  In 
affirming  Andrewes  v.  Haas,  supra,  the  Court  of  Appeals  avowedly 
reserved  the  question,  214  N.  Y.  at  259,  108  N.  E.  423. 

The  judgment  and  order  are  reversed,  and  a  new  trial  is  granted; 
costs  to  aWde  the  event.    All  concur. 


FREEMAN  v.  HARTFIELD. 
(Supreme  CJourt,  Appellate  Division,  First  Department     April  7,  1916.) 

1.  Attorney  and  Client  «=»166(3) — (Compensation  of  Attoeney — Contbact 
— Admissibility  or  Evidence — Value  of  Seb vices. 

In  an  action  on  a  contract  for  attorney's  compensation,  where  defend- 
ant claimed  that  the  contract  was  contained  in  a  written  memorandam, 
and  that  he  stated  he  would  transfer  additional  stock  to  plaintiff  as  a 
gift  only  in  case  plaintiff  behaved  himself,  while  plaintiff  and  his  witness 
testified  that  the  agreement  was  oral,  and  that  pl&intlff  refused  to  accept 
the  memorandum  because  It  did  not  contain  a  promise  by  defendant  to 
transfer  additional  shares  of  corporate  stock  to  plaintiff  if  the  business 
became  profitable,  it  was  error  to  exclude  evidence  as  to  the  nature  and 
value  of  plaintiff's  services  and  negotiations,  which  would  have  tended  to 
show  the  improbability  of  plaintiff  making  the  agreement  claimed  by 
defendant 

[Ed.  Note. — B\>r  other  cases,  see  Attorney  and  Olient,  Oent  Dig.  |  370; 
Dec.  Dig.  <®=s>166(3).] 

^spFor  other  cases  nee  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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2.  Attobnet  and  Client  «=»167(3)— Compensation  op  Attobnet— Contbaot 

— instbuchons. 

In  an  action  on  a  contract  for  attorney's  fees,  where  plaintiff  testified 
that  he  refused  to  sign  the  memorandum  of  agreement  because  It  omitted 
a  provision  for  additional  compensation,  while  defendant  testified  that 
plaintlfF  wrote  the  memorandum  himself,  that  defendant  signed  it  and 
left  it,  and  that  it  contained  the  whole  agreement,  a  charge  that,  plain- 
tiff having  written  the  memorandum  and  presented  It  to  defendant  for  sig- 
nature, it  became  a  binding  contract  when  defendant  signed  it,  without 
further  aceptance  by  plaintiff,  was  erroneous,  as  taking  from  the  jury  the 
determination  of  a  contested  Issue. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  375; 
Dec  Dig.  «=»167(3).] 

3.  Attobnet  and  Client  <@=»167(3) — Compensation  of  Attobnet — Instbuo- 

TioNS — ^DiJTY  op  Attobnet. 

In  an  action  on  a  contract  for  an  attorney's  compensation,  where  the 
issue  was  as  to  what  the  terms  of  the  contract  were,  not  whether  those 
terms  were  reasonable,  an  instruction  that  the  law  requires  the  utmost 
good  faith  on  the  part  of  an  attorney  to  his  client  was  inapplicable  to 
the  issues,  and  likely  to  mislead  and  prejudice  the  jury. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  875; 
Dec.  Dig.  «=»167(3).l 

McLaughlin  and  Dowllng,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Louis  Castle  Freeman  against  William  Hartfield.  From 
a  judgment  for  defendant,  and  an  order  denying  a  motion  for  new 
trial,  plaintiff  appeals.     Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Herbert  R.  Limburg,  of  New  York  City,  for  appellant 
Abraham  S.  Gilbert,  of  New  York  City,  for  respondent 

DAVIS,  J.  This  action  is  brought  to  recover  damages  for  the 
breach  of  an  express  contract  for  services  alleged  to  have  been  render- 
ed by  plaintiff  to  defendant,  at  defendant's  request,  between  January, 
1907,  and  September,  1907.  ^  - 

According  to  the  plaintiff's  statement  the  services  had  relation  to  the  Sj^^ 

reorganizing  and  the  extension  of  defendant's  business.     Specifically  2'^ 

they  consisted  of  the  negotiating  and  closing  of  agreements  with  one  **^;2 

Solan  and  one  Bolognesi  for  the  forming  of  a  corporation  to  undertake  ••'^•^ 

said  business,  the  actual  forming  of  the  corporation  under  name  of 
Hartfield,  Solari  &  Co.,  the  securing  and  closing  of  certain  contracts 
between  said  corporation  and  certain  steamship  lines,  and  advising  the 
defendant  in  connection  with  all  of  these  matters  and  other  matters,  and 
conducting  various  negotiations  in  the  United  States  and  Europe  in 
defendant's  behalf. 

The  proposed  corporation  was  organized  with  an  authorized  and 
issued  capital  stock  of  $100,000,  consisting  of  1,000  shares,  of  the 
par  value  of  $100  each  share.  The  stock  was  issued  for  about  $20,000 
cash  and  certain  agreements  and  services  rendered.  For  his  services 
the  plaintiff  alleges  that  defendant  expressly  agreed  to  pay  him  200 

^5:»For  oUier  cases  tee  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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shares  of  the  full-paid  capital  stock  of  said  corporation,  and  further- 
more that  the  defendant  Hartfield  and  Solari  would  serve  the  corpo- 
ration in  such  capacity  as  the  corporation  would  direct,  without  pay, 
during  the  life  of  the  contracts  with  the  said  steamship  lines  and  re- 
newals thereof,  and  during  the  life  of  any  new  contracts  with  said 
lines. 

The  plaintiff  then  alleges  a  failure  on  defendant's  part  to  keep  this 
agreement,  and  a  consequent  dispute  between  them,  resulting  in  the 
making  of  a  new  oral  agreement  in  settlement  of  their  dispute  on  the 
Uth  of  September,  1907,  by  which  new  agreement  the  defendant 
agreed  to  give  the  plaintiff  50  shares  of  the  said  capital  stock  forth- 
with, and  if,  and  as  soon  as,  the  business  of  the  corporation  was 
profitable,  to  give  plaintiff  an  additional  50  shares,  and  that  both  de- 
fendant and  Solari  would  serve  the  corporation  without  pay  as  before, 
and  that  all  of  the  net  profits  would  be  distributed  annually  among  the 
stockholders,  and  plaintiff  would  get  10  per  cent,  of  the  dividends,  and 
that  during  the  term  of  the  said  contracts  with  the  steamship  lines  the 
plaintiff  would  be  employed  as  counsel  and  attorney  by  said  corpora- 
tion, and  be  paid  a  reasonable  compensation  for  those  services.  The 
plaintiff  then  alleges  that  he  agreed  to  accept  this  new  agreement  and 
shares  of  stock  in  lieu  of  his  rights  under  the  former  agreement  and 
in  settlement  of  the  dispute  between  the  parties. 

The  plaintiff  also  alleges  that  defendant  owns,  and  has  owned  since 
the  formation  of  the  corporation,  more  than  a  majority  of  the  stock, 
and  that  he  and  Solari  controlled  almost  all  of  the  stock  >  that  the  con- 
tracts with  the  steamship  lines  are  still  in  existence,  and  with  several 
years  to  run ;  that  the  business  of  the  corporation  is  and  has  been  very 
profitable  (setting  forth  net  profits  for  various  years) ;  that  defendant 
has  transferred  50  shares  of  said  capital  stock  to  plaintiff,  but  re- 
fuses to  deliver  the  other  50  shares,  although  demanded  in  1908  and 
thereafter.  The  plaintiff  also  alleges  that  various  sums  of  money 
specified  have  been  received  from  the  corporation  by  Hartfield  & 
Solari  for  salaries,  etc.,  as  officers,  which  sums  were  voted  to  them- 
selves by  themselves,  or  by  their  nominees  oh  the  board  of  directors. 
Due  performance  is  alleged  by  plaintiff,  and  he  demands  judgment  for 
$75,000  damages. 

The  defendant  admits  the  rendition  of  services  by  plaintiff  at  de- 
fendant's request  substantially  as  alleged,  but  he  denies  that  he  agreed 
to  give  plaintiff  200  shares  of  the  capital  stock  of  the  corporation,  and 
he  denies  that  he  and  Solari  agreed  to  serve  the  corporation  without 
compensation.  He  also  denies  that  a  dispute  arose  between  the  plain- 
tiff and  defendant,  and  that  in  settlement  of  the  dispute  on  September 
11,  1911,  he  agreed  to  give  the  plaintiff  50  shares  of  said  capital  stock 
forthwith,  and  an  additional  50  shares  when  the  business  became 
profitable,  and  to  serve  the  corporation  without  pay,  and  employ  the 
plaintiff  as  counsel  and  attorney  of  the  corporation.  The  trial  resulted 
in  a  verdict  for  the  defendant. 

In  his  bill  of  particulars  the  plaintiff  states  that  the  agreement  sued 
upon  was  made  at  the  Waldorf-Astoria  Hotel  on  September  11,  1907; 
that  it  was  oral,  but  that  a  written  memorandum  of  some  of  the 
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;  thereof  was  at  said  time  signed  by  the  defendant    The  mem- 
lum  is  as  follows : 

"The  Waldorf-Astoria,  New  York. 
"Memo,  of  Oral  Agreement  Between  Hartford  &  Freeman, 
agrees  to  give  him  5000  In  stock  In  H.  S.  &  Go.  and  like  B.'s  agreement 
3  him  that  there  will  be  no  salaries  to  officers, 
agrees  he  shall  have  a  i/tth  interest  in  Blyn  pier  matter, 
agrees  to  hold  him  atty.  La  Veloce  Line  at  advance  so  far  as  he  can  and 
i  best  to  secure  him  retainers  as  attorney  by  other  two  lines, 
agrees  to  keep  him  a  director  and  connsel  and  attorney  of  H.  S.  &  Co., 
ig  as  H.  controls  majority  of  stock  or  company,  and  get  Freeman  all 
^s  he  could  as  long  as  he  renders  faithful  service, 
agrees  to  do  this  in  payment  of  services,  and  F.  agrees  to  accept  the 
nents  of  H.  in  payment  of  his  services.  Wm.  Hartfield.*' 

e  gist  of  the  action  was  the  recovery  of  the  value  of  the  addi- 

l  50  shares  of  stock  and  its  past  earning ;  the  breach  being  the  re- 

of  defendant  to  deliver  to  the  plaintiff  the  extra  50  shares  of 

I  The  main  question  before  the  jury  was  as  to  the  terms  of  the 
ment  made  on  September  11,  1907,  at  the  Waldorf-Astoria  Hotel, 
de'fendant  claimed  that  he  agreed  to  give  plaintiff  only  50  shares 
»  capital  stock  referred  to.  The  plaintiff  claims  that  the  defendant 
d  to  give  him  50  shares  forthwith,  and  50  shares  when  the  busi- 
of  the  corporation  became  profitable.  The  defendant  claimed  that 
greement  was  written,  and  is  set  out  fully  in  the  memorandum 
red  to  above ;  while  the  plaintiff  contends  that  the  agreement  was 
and  that  only  a  part  of  it  appears  in  the  memorandum, 
ncededly  the  agreement,  whatever  it  was,  was  arranged  at  a  con- 
tion  between  the  plaintiff,  his  mother,  and  the  defendant  at  the  ^ —  "" 

lorf- Astoria  on  September  11,  1907.    The  plaintiff  and  his  mother  JP^ 

their  version  of  the  transaction,  and  the  defendant  gave  his  ver-  g:Bi» 

They. differed  as  to  the  circumstances  under  which  the  plain-  "j  ~z 

ras  to  get  the  additional  50  shares  of  stock  claimed  by  the  plain-  P^ 

the  plaintiff  asserting  that  he  was  to  get  the  additional  stock  when  ECF 

usiness  became  profitable,  and  the  defendant  claiming  that  at  this  •^irJ 

yriew  he  said  he  might  give  the  plaintiff  the  additional  stock  as  a  *t^L» 

nt  in  his  discretion,  if  the  plaintiff  behaved  himself.     The  de-  *^^*J 

mt  further  testified  that,  when  asked  to  put  in  writing  this  con-  ^k*^ 

lal  promise  to  make  the  plaintiff  a  present  of  50  shares,  he  re-  *^ 

I  to  do  so,  because  it  was  no  part  of  the  agreement.  The  plaintiff, 
le  other  hand,  testified  that  defendant  said  he  would  give  the  ad- 
lal  stock  as  soon  as  the  business  was  profitable,  but  refused  to 
hat  promise  in  writing,  whereupon  he,  the  plaintiff,  refused  to 
the  memorandum,  or  to  accept  the  paper  signed  by  defendant  as 
morandum,  of  the  agreement,  because  it  did  not  contain  the  whole 
anent.  Mrs.  Freeman,  plaintiff's  mother,  testified  to  the  same 
L  Thus  was  presented  a  clear  issue  of  fact  for  the  determination 
e  jury — ^the  terms  and  scope  of  the  agreement. 
le  probability  of  the  truth  and  accuracy  of  the  plaintiff's  version 
le  transaction  was  thus  a  fact  which  the  plaintiff  had  a  right  to 
t.  Nevertheless  the  court  excluded  as  immaterial  most,  if  not 
158  N.Y.S.— 23 
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all,  of  the  evidence  bearing  on  that  probability  when  offered  by  plain- 
tiff, such  as  alleged  conversations  between  the  plaintiff  and  defendant 
just  prior  to  September  11,  1907,  as  to  the  matter  in  dispute,  previous 
agreements  and  offers  which  were  alleged  to  have  been  set  aside  for  the 
one  in  question,  the  character,  extent,  and  value  of  the  services  ren- 
dered by  plaintiff,  which  might  tend  to  show  the  probability  of  the 
existence  of  an  agreement  on  defendant's  part  to  give  100  shares,  as 
claimed  by  plaintiff,  and  the  improbability  of  plaintiff's  agreeing  to 
take  only  SO  shares  forthwith,  and  trusting  to  the  generosity  of  the  de- 
fendant to  give  him  a  present  of  50  additional  shares.  And  the  court 
in  charging  the  jury  said: 

"I  did  exclude  and  keep  out  of  the  case,  so  far  as  I  was  able,  all  matters 
relating  to  the  value  of  the  services  that  had  been  rendered,  and  the  various 
negotiations  back  and  forth  of  the  parties,  and  their  claims ;  the  reason  being 
that  this  action  is  brought  upon  a  contract  of  compromise." 

We  think  the  court  erred  in  keeping  this  evidence  from  the  consid- 
eration of  the  jury.  Had  the  jury  been  allowed  to  consider  it,  they 
might  have  found  therefrom  the  improbability  of  plaintiff's  agreeing 
to  take  only  50  shares,  with  only  a  chance  of  getting  50  more,  in  view 
of  the  extent,  nature,  and  value  of  the  services  rendered,  and  in  view 
of  the  alleged  prior  offers  and  agreement  of  the  parties.  There  is  ample 
authority  in  support  of  the  admissibility  of  the  evidence  which  was 
excluded.  Dodge  v.  Weill,  158  N.  Y.  346,  53  N.  E.  33;  Barney  v. 
Fuller,  133  N.  Y.  605,  30  N.  E.  1007;  Whitney  Co.  v.  Stevenson,  17 
App.  Div.  224,  45  N.  Y.  Supp.  552. 

[2]  Concerning  the  memorandum  signed  by  defendant  at  the  meet- 
ing at  the  hotel,  tie  plaintiff  testified  that  he  refused  to  sign  it,  because 
it  did  not  contain  the  whole  agreement.  His  mother  testified  in  sub- 
stance to  the  same  effect  The  defendant  testified  that  plaintiff  did 
not  refuse  to  sign  the  memorandum,  but  that  plaintiff  wrote  it  and 
handed  it  to  defendant  to  sign,  that  he  signed  it  and  left.it  there,  and 
that  it  contained  the  complete  agreement.  Notwithstanding  this  con- 
flict of  evidence  as  to  the  signing  of  the  paper,  the  court  charged  as 
follows : 

"Ordinarily,  where  a  contract  is  made  between  parties  and  signed  only  by 
one,  it  is  necessary  that  there  should  be  shown  an  acceptance  of  that  contract 
by  the  other  party,  by  its  deUvery  to  him  and  his  retention  of  it  in  his  pos- 
session. But  in  this  case  I  charge  you  that  the  plaintiff,  having  prepared  the 
contract  in  his  own  hand,  and  having  presented  it  to  the  defendant  for  signa- 
ture, that  when  the  defendant  signed  it  and  left  it  upon  the  table,  it  be- 
came a  binding  contract,  without  further  evidence  of  its  acceptance  on  the 
part  of  the  party  who  had  physically  written  it  in  his  own  handwriting ;  and, 
to  avoid  it,  something  more  was  necessary  for  the  plaintiff  to  do.  That  was 
to  notify  the  defendant  that  he  had  no  right  to  rely  upon  the  fact  that  he,  the 
plaintiff,  had  prepared  that  contract  as  expressing  his  ideas  of  what  the 
agreement  that  they  had  then  reached  was." 

We  think  this  instruction  was  erroneous,  in  that  it  disregarded  the 
fact  that  the  evidence  as  to  the  circumstances  under  which  the  paper 
was  signed  was  conflicting,  and  that  it  was  for  the  jury,  not  the  court, 
to  say  whether  the  paper  became  a  binding  contract  as  signed.  If  the 
jury  believed  the  testimony  of  the  plaintiff,  the  memorandum  did  not 
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itute  the  agreement  as  charged  by  the  court.  Thus  on  this  point 
3urt  charged  the  existence  of  the  contract  as  claimed  by  defend- 
is  matter  of  law,  when  it  should  have  been  left  to  the  jury  to 
mine  as  a  question  of  fact. 

1  We  also  think  that  the  court's  charge  as  to  the  duty  of  an  at- 
y  when  dealing  with  his  client  was  inapplicable  in  the  circum- 
es  of  this  case.  While  the  law  requires  the  utmost  good  faith  on 
art  of  an  attorney  in  dealing  with  his  client,  that  principle  is  ap- 
in  cases  where  the  attorney  is  seeking  to  enforce  a  contract  and 

uestion  before  the  court  is  whether  the  terms  were  such  as  ought 
:  enforced.  The  question  does  not  arise  where  the  attorney  is 
^  to  establish  the  existence  of  the  contract.  We  think  the  charge 
s  respect  was  likely  to  mislead  the  jury  and  prejudice  the  plaintiff. 

2  think  the  judgment  and  order  should  be  reversed,  and  a  hew 
granted,  with  costs  to  appellant  to  abide  event.    Order  filed. 

ARKE,  P.  J.,  and  SMITH,  J.,  concur.  McLAUGHLIN  and 
/LING,  JJ.,  dissent. 


isc.  Rep.  309) 

liETENSON  et  al.  v.  IINDENBAUM. 

eme  Court,  Appellate  Term,  Second  Department     March  Term,  1916.) 

ARANTY  ^=>27 — CONSTRUCrriON. 

The  construction  of  a  contract  of  guaranty  is  governed  by  the  same 
ales  as  any  other  contract. 

[Ed.  Note.— For  other  cases,  see  Guaranty,  Cent  Dig.  §  28;  Dec.  Dig. 
5=^27.] 

ABANTT  ^=3>27 — Construction — Gitarantt  of  EVturk  Transactions. 

In  a  contract  to  guarantee  the  payment  for  goods  thereafter  to  be  bouifht 
tie  words  of  the  guaranty  must  be  given  the  meaning  which  the  creditor 
r'ould  naturally  attach  to  them,  since  the  guarantor  invites  him  to  part 
ith  his  property  on  the  credit  of  the  guaranty.  J  m* 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  §  28;   Dec.  Dig.  •»««* 

5=»27.]  CO 

ARANTY  ^=»38(2) — Construction — Continuing  Guaranty — "Account."  Z^tT9 

A  written  statement  that  "I  guarantee  H.'s  account  to  the  amount  of  •f*^:-* 

25,  and  am  liable  for  it  if  he  does  not  pay  ifor  any  merchandise  taken  on  "^ ' 

redit,"  which  was  given  before  there  were  any  dealings  between  the  guar- 
ntee  and  debtor,  is  a  continuing  guaranty,  which  renders  the  guarantor 
iable  for  the  balance  due  after  a  course  of  dealings  in  which  more  than 
be  amount  limited  had  been  paid  by  the  debtor,  since  the  word  ^'account'* 
ni>orts  the  result  ot  a  continuous  course  of  dealings,  and  the  Instrument 
hows  that  the  limit  of  $25  was  placed  on  guarantor's  liability,  not  on  the 
mount  of  credit  to  be  given. 

[Ed.  Note. — ^For  other  cases,  see  Guaranty,  Cent  Dig.  §  47;  Dec  Dig. 
t=»38(2). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Lccount.] 

»peal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 

:tion  by  Julius  Leyenson  and  another  against  William  Linden- 
1 ;   first  name,  "William,"  being  fictitious.    From  a  judgment  for 

»r  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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the  defendant,  and  the  denial  of  a  motion  to  vacate  and  set  it  aside, 
the  plaintiffs  appeal.    Judgment  reversed,  and  directed  for  plaintiffs. 
Argued  March  term,  1916,  before  BLACKMAR,  KAPPER,  and 
CALLAGHAN,  JJ. 

Nathan  D.  Shapiro,  of  Brooklyn,  for  appellants. 
Feldman  &  Streicher,  of  New  York  City,  for  respondent 

BLACKMAR,  J.  This  is  an  action  to  enforce  a  contract  of  guar- 
anty, which  resulted  in  a  dismissal  of  the  complaint,  and  the  plaintiffs 
appeal. 

[1-3]  The  construction  of  a  contract  of  guaranty  is  governed  by 
the  same  rules  as  any  other  contract.  If  it  be  a  contract  to  guarantee 
the  payment  by  the  debtor  for  goods  thereafter  to  be  bought,  then,  the 
guarantor  haying  invited  the  seller  to  act  and  part  with  his  property 
on  the  credit  of  the  guaranty,  the  words  of  the  guaranty  must  be  given 
the  meaning  which  the  creditor  would  naturally  attach  to  Siem. 
Rindge  v.  Judson,  24  N.  Y.  64.  The  contract  of  guaranty,  omitting 
the  addresses  of  the  parties  and  its  formal  beginning,  is  as  follows: 

"I  guarantee  Mr.  B.  Herman's  account  to  the  amount  of  $25,  and  am  liable 
for  It  if  he  does  not  pay  for  any  merchandise  taken  on  credit  from  Leyenson 
&  Arison.  M.  Lindenbaum." 

The  meaning  of  a  paper  like  this  may  depend  on  circumstances  with- 
in the  knowledge  of  the  parties  when  it  was  given  and  accepted.  All 
we  learn  from  the  meager  statement  of  facts  is  that  after  November 
7,  1910,  which  was  the  date  the  guaranty  was  given,  Mr.  E.  Herman 
and  Leyenson  &  Arison  started  in  and  continued  to  do  business  for 
about  four  years,  and  that  during  such  time  Leyenson  &  Arison  sold 
to  Herman  goods  aggregating  hundreds  of  dollars  worth;  that  more 
than  $25  was  paid  thereon  by  Herman,  and  that  the  sum  claimed— 
i.  e.,  $22.88 — is  the  last  balance  that  is  due.  We  learn  from  this  state- 
ment that  the  business  relations  between  Herman  and  Leyenson  & 
Arison  began  after  the  guaranty  was  given.  This  we  get  from  the 
words  of  3ie  stipulation  of  facts,  that  they  "started  in"  after  Novem- 
ber 7th.  The  Herman  account  was  not  therefore  in  existence  at  the 
date  of;  the  guaranty,  and  the  guaranty  was,  therefore,  of  an  "ac- 
count" for  any  merchandise  taken  on  credit  And  this  must  mean 
taken  thereafter  on  credit.  In  view  of  the  fact,  ascertained  by  read- 
ing the  words  of  the  guaranty  in  the  light  of  the  circumstances  stated 
in  the  stipulation,  that  the  guaranty  was  for  the  future,  I  think  the 
natural  meaning  is  that  it  is  a  continuing  guaranty.  The  word  "ac- 
count" imports  that.  That  would  be  a  word  used  for  the  result  of  a 
continuous  course  of  dealings.  So  one  would  say  an  account  at  the 
grocer's,  the  butcher's,  or  the  baker's,  and  the  word  would  convey 
the  meaning  of  a  continuous  course  of  dealings. 

The  fact  that  $25  is  the  limit  of  the  guarantor's  liability,  and  not 
of  Herman's  credit,  is  also  shown  by  the  words  of  the  instrument 
The  guaranty  reads : 

"I  guarantee  Mr.  E.  Herman's  account  to  the  amount  of  $25,  and  am  liable 
for  it  [L  e.,  for  $25]  if  he  does  not  pay  for  any  merchandise  taken  on  credit*^ 
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The  guaranty  being  for  future  dealing,  being  continuous,  and  the 
$25  being  the  limit  of  the  guarantor's  liability,  and  iK>t  of  the  credit  to 
be  given  to  Herman,  it  follows  that  the  judgment  should  have  been  for 
the  plaintiffs. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  plain- 
tiffs for  $22.88,  with  interest  from  October  22,  1914,  with  appropriate 
costs  bdow.    All  concur. 


m  Misc.  Rep.  328) 

McGONIGLB  y.  ERANIS  et  aL 

(Supreme  Court,  Appellate  Term,  Second  Department    March,  1910.) 

1.  Mttnicipai.  (Corporations  ^=»183(4) — Citt  Marshals— Fees  of. 

Despite  Municipal  Court  Code  (Laws  1915,  c.  279>  §  178,  providing  that 
marshals  shall  perform  all  other  services  required  of  them  by  law  without 
any  fees  or  compensatlcm  whatever  therefor,  and  no  other  fees  or  com- 
pensation  shall  be  allowed,  a  city  marshal  required  to  levy  an  execution 
out  of  the  Municipal  Court  may,  defendant  having  agreed  to  pay  a  fixed 
compensation  if  the  marshal  would  not  remove  the  property,  but  would 
place  a  keeper  in  charge  until  defendants  could  perfect  an  appeal,  recover 
the  amount  agreed,  a  keeper  having  been  placed  in  charge. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  S 
478;   Dec.  Dig.  «S5>183(4).] 

2.  Contracts  ^=s>125 — Public  Pouct — ^Contracts  wfth  Officers— Crrr  Mar- 

shals— Fees. 

An  agreement  by  a  city  marshal,  levying  execution  out  of  the  Munic- 
ipal Court,  to  permit  the  property  to  remain  until  appeal  could  be  per- 
fected, but  to  provide  a  keeper,  defendant  to  pay  the  keeper's  salary,  is 
not  invalid  as  contrary  to  public  policy. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  ||  583-685 ;  Dec. 
Dig.  «=>125.] 

3.  Municipal  Corporations  ^=5>183(4) — City  Marshals— Contracts  for  Fees. 

An  agreement  by  defendants  to  pay  a  city  marshal  diarged  with  levying 
execution  out  of  the  Municipal  Court,  fees  to  which  he  would  be  entitled 
for  levying  the  execution,  if  he  would  permit  the  property  to  remain  until 
tliey  could  perfect  an  appeal,  is  enforceable. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  { 
478;  Dec.  Dig.  <S=>183(4).] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  Dis- 
trict 

Action  by  Daniel  McGonigle  against  Isaac  Kranis  and  another. 
From  a  judgment  sustaining  a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Argued  March  term,  1916,  before  KAPPER,  BLACKMAR,  and 
CALLAGHAN,  JJ. 

Abraham  L.  Levy,  of  New  York  City,  for  appellant 
Ralph  Copland,  of  New  York  City,  for  respondents. 

KAPPER,  J.  The  return  shows  a  judgment  "after  trial  on  the  mer- 
its." The  record  consists  of  the  complaint  only  and  a  demurrer  there- 
to upon  the  ground  that  "it  does  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action."  The  complaint  alleges  tiiat  the  plaintiff  is 
a  city  marshal ;  that  there  was  issued  to  him  an  execution  out  of  the 

«=>For  oUker  eases  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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municipal  court  against  the  defendants  for  the  sum  of  $372 ;  that  he 
duly  levied  upon  the  property  of  the  defendants  "who  requested 
plaintiff  not  to  remove  said  property,  pending  their  application  for  ap- 
peal in  said  Municipal  Court  judgment  against  them";  that  plaintiff 
and  defendants  agreed  in  writing  that  plaintiff  should  permit  the  levy 
to  remain,  but  to  place  a  keeper  in  charge  of  such  levy,  for  which  the 
defendants  agreed  to  pay  to  plaintiff  for  said  keeper  $3  per  day  and 
$3  per  night  until  the  date  of  the  sale,  as  per  the  written  agreement,  a 
copy  of  which  was  annexed  to  and  made  a  part  of  the  complaint; 
that  the  defendants  thereafter  appealed,  and  duly  perfected  their  ap- 
peal from  said  judgment  against  them,  and  plaintiff  thereupon  re- 
leased his  levy  and  demanded  his  "lawful  fees,"  amounting  to  $22.36, 
for  which  sum  judgment  was  asked.  Said  written  agreement  further 
provided  that,  should  proceedings  be  stayed,  requiring  plaintiff  to  re- 
lease the  levy,  or  should  settlement  be  made  between  the  execution 
creditor  and  the  defendants,  the  defendants  would  pay  the  marshal's 
fees  and  disbursements,  as  well  as  the  keeper's  fees,  up  to  the  time 
of  such  disposition  of  the  litigation,  in  the  same  manner  as  if  the 
full  amount  of  such  execution  had  been  actually  collected  by  the 
plaintiff. 

[1,  2]  No  view  was  expressed  by  the  court  below  in  sustaining  the 
demurrer,  but  the  respondents  contend  that  the  contract  made  between 
the  marshal  and  defendants  was  invalid  by  reason  of  the  inhibition 
contained  in  section  354  of  the  Municipal  Court  Act  (Laws  1902,  c. 
580),  now  contained  in  section  178  of  the  Municipal  Court  Code, 
which,  after  prescribing  the  fees  of  marshals,  provides : 

"The  said  marshals  shall  perform  all  other  services  required  of  them  by 
law,  without  any  fees  or  compensation  whatever  therefor  and  no  other  fees, 
charges,  or  compensation  shall  be  allowed  to^  demanded,  or  charged  by  any  of 
the  said  marshals," 

It  is  further  urged  by  the  respondents  that  the  agreement  contra- 
venes public  policy,  and  they  cite  in  support  of  that  view  Grayrock 
Land  Co.  v.  Wolff,  67  Misc.  Rep.  153,  121  N.  Y.  Supp.  953,  where  a 
warrant  in  summary  proceedings  did  not  require  the  marshal  to  re- 
move the  property  of  those  whom  it  directed  him  to  eject,  but  he 
nevertheless  hired  men  to  remove  such  property  and  paid  them  $75 
for  their  work,  and  it  was  held  that  the  landlord,  after  having  paid 
the  amount  to  the  marshal,  could  not  recover  it  from  the  tenant.  The 
court  there  say: 

"As  the  marshal  assumed  to  act  in  his  oflidal  capacity,  he  was  entitled  to 
recover  only  the  fees  prescribed  by  law.\  We  take  it  to  be  elementary  that  a 
public  official,  whose  fees  for  official  services  are  prescribed  by  law,  cannot 
maintain  an  action  on  a  promise  for  extra  compensation  for  extra  services. 
Hatch  V.  Mann,  15  Wend.  44 ;  McCarthy  v.  Bonynge,  12  Daly,  356.  The  rea- 
sons supporting  this  rule  are  so  well  grounded  in  public  policy  as  to  be  self- 
evident.  The  fees  allowed  to  marshals  for  services  rendered  under  the  pro- 
visions of  the  Municipal  Court  Act  are  prescribed  by  section  354  of  this  act" 

It  is  not  my  understanding  of  the  law — 

**that  a  public  official,  whose  fees  for  official  services  are  ^prescribed  by  law, 
cannot  maintain  an  action  on  a  promise  for  extra  compensation  for  extra 
services." 
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[atch  V.  Mann  is  explained  in  McCarthy  v.  Bonynge  (both  of  which 
js  are  cited  above).  In  the  latter  case,  an  official  stenographer 
2^ht  extra  compensation  for  expeditiously  furnishing  copies  of  his 
utes,  and  his  right  thereto  was  denied  upon  the  ground  that  the  rate 
copies  was  fixed  by  statute,  and  the  fact  that  it  was  done  expedi- 
sly,  by  request,  nevertheless  constituted  a  service  within  the  stat- 
Hatch  V.  Mann,  supra,  was  where  a  constable,  in  duty  bound  to 
tst  a  debtor,  made  special  efforts  upon  the  creditor's  promise  to 
him  well  for  so  doing,  and  the  reasonable  value  of  the  serv- 
being  sued  for  by  the  constable.  It  was  decided  by  the  Court  of 
ors  that  the  compensation  for  the  service  was  prescribed  in  the 
bill,  and  it  mattered  not  how  it  was  performed,  it  was  still  within 
scope  of  the  duty  for  the  performance  of  which  the  fee  was  pre- 
bed;  and  it  was  therein  pointed  out  that  "the  cases  where  extra 
wances  were  made  to  public  officers  were  cases  where  no  com- 
sation  was  prescribed  by  statute."  In  McCarthy  v.  Bonynge,  supra, 
Daly,  357,  358,  the  court  say : 

t  has  been  held  In  certain  cases,  where  the  service  is  not  one  which  the 
ic  officer  is  required  by  law  to  perform,  nor  one  for  which  the  law  fixes  a 
that  then  the  officer  may  make  a  special  agreement  for  his  compensation 
rtagh  V.  Conner,  15  Hun,  488 ;  McKeon  v.  Horsf all,  88  N.  Y.  429) ;  but 
B  decisions  do  not  apply  to  the  present  case,  for  here  the  fee  which  a  ste- 
apher  may  charge  for  the  service  rendered  is  fixed  by  law.** 

:  was  held  in  McKeon  v.  Horsfall,  88  N.  Y.  430,  that  where  a 
•iff  is  not  entitled  by  statute  to  "keeper's"  or  "auctioneer's"  fees 
;xecution,  his  right  to  such  fees  can  rest  only  on  agreement  and  must 
nforced  by  an  action.  In  Murtagh  v.  Conner,  15  Hun,  488,  a  dep- 
sheriff  levied  upon  the  goods  of  a  judgment  debtor,  and  the  lat- 
in order  to  prevent  the  closing  of  his  store,  agreed  that  a  keeper 
lid  be  employed,  and  that  the  judgment  debtor  would  pay  for  his 
ices,  and  it  was  held  that  such  an  agreement  is,  if  in  all  respects 
and  fair,  a  valid  one,  and  capa^e  of  being  enforced  by  the  sher- 
The  court  points  out  that  the  service  was  not  one  for  which  any 
or  compensation  was  fixed  or  allowed  by  law,  and  for  that  reason 
as  not  within  the  terms  of  the  statute  prohibiting  sheriffs  and  other 
ers  from  receiving  any  other  or  greater  fee  or  reward  for  such 
ices,  except  such  as  is  or  shall  be  allowed  by  law,  and  that  the 
libition  of  the  statute  extended  no  further  than  to  inhibit  the  re- 
ing  of  greater  fees  than  those  allowed  by  statute  for  the  perform- 
;  of  official  services  in  the  cases  where  fees,  or  compensation  for 
services,  has  been  or  shall  be  prescribed.    And  it  was  added : 

t  has  no  application  to  such  services  as  are  not  mentioned  in  the  statute, 
for  which  no  fees  or  compensation  has  been  designated,  and,  as  this  was 
nice  of  that  description,  the  prohibition  of  the  statute  did  not  Include  it*' 

he  same  ruling  must  be  made  here,  and  the  inhibition  contained  in 
ion  354  of  the  Municipal  Court  Act,  supra,  should  be  limited  to  the 
ices,  and  fees  therefor,  designated  and  prescribed  in  the  statute, 
be  argued  that  to  uphold  the  agreement  in  question  would  give  rise 
le  possibility  of  official  oppression  or  extortion,  the  answer  is  that 
is  always  a  defense.    And  it  might  well  be  that  an  excessive  charge 
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to  which  the  execution  debtor  agreed  would  be  evidence  of  such  op- 
pression and  extortion.  The  question  must  be  determined  in  each  case 
as  a  question  of  fact.  On  the  other  hand,  we  should  not  lose  sight  of 
the  fact  that  such  an  agreement,  in  most  instances  would  preserve  the 
business  of  the  execution  debtor  from  destruction  which  the  immediate 
carrying  out  of  the  levy  would  produce.  As  was  said  in  Murtagh  v. 
Conner,  supra,  IS  Hun,  491 : 

"The  exercise  of  such  power  requires  to  be  elosely  watdied  and  carefully 
guarded,  in  order  to  prevent  it  from  being  made  a  deyice  for  the  pecuniary 
oppression  of  persons  who  may  be  brought  within  the  exercise  of  (^dal  au- 
thority ;  and  that  is  as  far  as  the  Legislature  have  deemed  it  necessary  to 
extend  the  statute  upon  the  subject  Beyond  that  it  has  left  parties  at  lib- 
erty to  enter  into  such  arrangements  as  the  safety  or  promotion  of  their  in- 
terests may  require;  and  that  authority  does  not  seem  to  have  been  trans- 
greased  in  this  instance." 

The  complaint  at  bar,  the  facts  of  which  are  admitted  by  the  de- 
murrer, shows  a  valid  agreement  made  between  the  marshal  and  the 
execution  debtors  to  preserve  the  defendants'  business  until  they  could 
perfect  an  appeal  from  the  judgment  for  a  compensation,  for  the  serv- 
ices of  a  keeper,  that  may  well  be  found  to  have  been  fair  and  just. 

[3]  As  to  the  second  half  of  the  agreement  sued  upon,  in  so  far  as 
it  provides  that  plaintiff  shall  have  such  fees  as  he  could  have  law- 
fully taxed,  had  he  collected  on  the  execution,  we  are  of  the  opinion 
that  it  may  be  upheld.  The  fees  would  have  been  the  marshal's,  had 
he  not  met  the  defendants'  desire  that  he  refrain  from  carrying  out  the 
levy.  The  case  of  Grayrock  Land  Co.  v.  Wolff,  supra,  is  distinguish- 
able, for  the  reason  that  there  was  no  agreement  in  that  case  to  pay 
for  the  marshal's  services ;  and  the  case  of  Crofut  v.  Brandt,  58  N.  Y. 
106,  17  Am.  Rep.  213,  therein  cited,  expressly  excepts  from  the  deci- 
sion the  question  of  contract,  for  Folger,  J.  (58  N.  Y.  116, 17  Am.  Rep. 
213),  said  : 

"The  court  does  not  pass  upon  the  question  whether,  if  by  the  request  and 
upon  the  promise  to  repay  of  either  of  the  parties  to  the  execution,  and  for 
his  benefit  or  convenience,  the  sheriff  shall  incur  expenses,  he  may  not  recover 
them  of  that  party  (as  to  which  see  Capp  v.  Johnson,  7  J.  B.  Moore,  518,  6  J. 
B.  Moore,  338).    This  case  does  not,  directly,  present  tha};  question." 

As  the  judgment  appealed  from  is  upon  the  merits,  and  would,  if 
now  upheld,  determine  the  action,  the  reversal,  which  necessarily  fol- 
lows from  the  foregoing  views,  must  be  with  $30  costs,  and  the 
demurrer  must  be  overruled,  with  leave  to  defendants  to  answer  with- 
in five  days  upon  payment  of  said  costs. 

BLACKMAR  and  CALLAGHAN,  JJ.,  concur. 
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MOBRIS  y.  MORRIS  et  aL 

upreme  Court,  Appellate  Division,  Second  Department.    April  7,  1918.) 

ABTEEs  ^=»64 — Substitution — Change  of  Position — Statute. 

Under  Code  Civ.  Proc.  S  723,  permitting  the  court,  at  any  stage  of  the 
action  and  on  such  terms  as  it  deems  just,  to  amend  any  process,  plead- 
ing, etc,  by  adding  or  striking  out  the  name  of  the  person  as  a  party,  or 
by  correcting  a  mistake  in  the  name  of  a  party,  or  where  the  amend-, 
ment  does  not  substantially  change  the  claim  or  defense,  by  conforming 
the  pleading  to  the  facts  shown,  etc.,  did  not  authorize  the  amendment  of 
a  summons  and  complaint  in  an  action  by  an  administratrix  against  a 
subsequently  appointed  executor,  impleaded  with  others,  in  an  action 
to  foreclose  a  mortgage  from  the  executor  to  the  deceased,  by  substituting 
the  executor  as  sole  party  plaintiff,  and  permitting  plaintiff  as  an  inter- 
ested person  to  intervene,  since  the  order  would  compel  the  defendant  in 
his  representative  capacity  to  prosecute  the  action  against  himself  in- 
dividually, and  involve  the  estate  in  a  litigation,  without  giving  him  the 
right  to  exercise  his  judgment  as  executor. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent  Dig.  |  96;  Dec.  Dig. 
«=>64.] 

.batehent  and  Revival  ^=»45 — Administbatob's  Right  of  Action — Sub- 
sequent Pbobating  of  Will. 

Such  plaintiff's  right  to  maintain  the  action  as  the  administratrix  of 
the  estate  of  her  deceased  husband  ended  when  his  will  was  subsequently 
admitted  to  probate  and  the  executor  therein  named  qualified. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent  Dig.  |§ 
226-236;   Dec.  Dig.  «=»45.] 

JXECUTORS  AND  ADMINISTRATORS  <©=>438(5) — ACTION — ^PaBTIES. 

A  legatee  or  next  of  kin,  entitled  to  a  distributive  share  of  decedent's 
estate,  is  not  entitled  to  be  made  a  party  to  any  suit  or  proceeding  Z  ^ 

brought  by  the  representative  of  the  estate  to  recover  assets  of  the  de-  — 

cedent.  _ 

[Ed.  Note. — For  other  cases,  see  Executors,  and  Administrators,  Cent  •*25 

Dig.  §  1772;   Dec.  Dig.  t©=>438(5);   Parties,  Cent  Dig.  |§  17.  25.]  Sff* 

2XECUTOB8  AND  ADMINISTRATOBS  <@=>507(1,  3)— ACTION — ^ACCOUNTING STAT-  Hmmm 

UTE.  0m^mm 

Where  an  executor  fails  in  his  duty  to  bring  an  action  to  recover  as-  ^*t3 

sets  of  his  testator,  the  estate  may  be  protected  upon  the  proceeding  for  ^7"1 

accounting  In  the  Surrogate's  Court,  under  Code  Civ.  Proc.  §  2679,  with  •-*.:/ 

the  right  under  sections  2538,  2539,  to  have  the  fact  determined  by  jury.  ^?:* 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent.  H- -^ 

Dig.  {{  2004,  2005,  217a-2182,  2184;    Dec.  Dig.  «S=»507(l,  3).]  ^^ 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Florence  Morris,  as  administratrix,  etc.,  of  William  H. 

rris,   deceased,  against  Thomas   Morris,   impleaded   with  others. 

)m  an  order  granting  plaintiff's  motion  to  amend  her  summons  and 

iplaint,  the -defendant  Thomas  Morris  appeals.    Reversed,  and  mo- 

i  to  amend  complaint  denied. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 

:h,  JJ. 

ilichael  J.  Tiemey,  of  New  Rochelle,  for  appellant. 

1.  Michael  Edelstein,  of  New  York  City,  for  respondent. 

Far  otbtr  ctaet  Me  same  topic  A  KET-NUMBBR  In  aU  Kef -Numbered  OigesU  A  ladezes 
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RICH,  J.  The  defendant  Thomas  Morris  appeals  from  an  order 
of  the  Special  Term  granting  the  plaintiff's  motion  for  leave  to  amend 
her  summons  and  complaint  by  making  him,  as  executor,  etc.,  of  Wil- 
liam H.  Morris,  deceased,  the  party  plaintiff,  and  permitting  the  pres- 
ent plaintiff,  Florence  Morris,  to  intervene  as  a  person  interested  in 
the  action,  and  to  serve  such  amended  summons  and  complaint  upon  all 
of  the  defendants,  including  the  appellant  as  such  executor. 
\  The  plaintiff  is  the  widow,  and  the  defendant  appellant  a  brother, 
of  William  H.  Morris,  formerly  a  resident  of  the  city  of  Los  Angeles, 
Cal.,  who  died  in  that  city  on  December  23,  1911.  On  February  21, 
1913,  the  plaintiff,  as  such  widow,  applied  to  the  surrogate  of  the  coun- 
ty, of  Westchester,  N.  Y.,  for  letters  of  administration  upon  the  estate 
of  her  deceased  husband,  which  were  granted  to  her.  Among  the  ap- 
parent assets  of  the  deceased  she  claims  to  have  found  a  bond  and 
mortgage  executed  by  the  appellant  and  his  wife  to  the  deceased  in 
1908,  given  to  secure  the  payment  of  the  sum  of  $6,000,  with  interest, 
and  in  August,  1914,  she  commenced  this  action  to  foreclose  the  same. 
The  appellant,  answering,  alleged  among  other  things : 

"Fourth.  That  the  bond  and  mortgage  more  particularly  set  forth  In  the 
complaint  herein  were  made  solely  for  the  purpose,  and  with  the  express  un- 
derstanding and  agreement  between  the  parties  thereto,  of  giving  and  be- 
<iueathing  the  sum  of  six  thousand  ($6,000)  dollars  to  William  H.  Morris, 
the  brother-in-law  of  this  defendant,  in  tlie  event  of  the  death  of  the  de- 
fendant Thomas  Morris  before  him,  and  for  ho  other  purpose. 

"Fifth.  That  on  or  about  the  third  (3d)  day  of  October,  1908,  the  said  Wil- 
liam H.  Morris,  pursuant  to  the  understanding  and  agreement  above  set  forth, 
duly  executed,  acknowledged,  and  delivered  to  the  defendants  a  satisfaction 
piece  of  the  said  mortgage,  to  the  end  that  the  same  might  be  effectually 
canceled  and  discharged  of  record  in  the  event  that  the  said  William  H.  Mor- 
ris should  predecease  his  brother,  the  defendant  Thomas  Morris,  and  that  the 
said  satisfaction  piece  has  always  been,  and  still  is,  in  the  possession  of  de- 
fendants, the  lawful  owners  and  holders  thereof. 

"Sixth.  That  the  said  bond  and  mort^jge  set  forth  in  the  complaint  have 
always  been  and  now  are  in  the  possessitDCi  of  defendants;  that  the  same 
were  not  executed  for  any  debt  or  liability  of  this  defendant,  nor  for  any  ad- 
vance or  loan  to  her,  nor  for  any  benefit  or  advantage  to  her  or  to  her  estate 
whatever;  and  that  the  same  were  made  without  any  other  consideration 
than  above  specified,  have  no  being  or  existence,  and  are  no  lien  or  charge 
upon  the  real  estate  or  personal  property  of  this  defendant." 

Prior  to  May  29,  1914,  a  will,  purporting  to  have  been  executed  by 
the  said  William  H.  Morris,  was  found,  in  which  the  defendant  Thom- 
as was  named  as  executor.  The  will  was  admitted  to  probate,  and  let- 
ters testamentary  were  issued  to  the  appellant,  who  duly  qualified  as 
executor.  The  plaintiff  thereupon  moved  for  leave  to  amend  the  sum- 
mons and  complaint  to  permit  her  to  sue  individually  as  an  interested 
person,  and  making  the  defendant  Thomas  Morris  a  defendant  in  his 
capacity  as  executor,  as  well  as  individually,  and  for  an  adjournment 
of  the  trial  of  the  action.  The  adjournment  was  granted,  "to  enable 
the  plaintiff  to  obtain  an  order  permitting  a  discontinuance  of  this  ac- 
tion, or  to  bring  such  other  action  as  the  plaintiff  may  be  advised,"  and 
leave  to  amend  the  summons  and  complaint  was  denied.  Subsequently 
an  order  was  entered  upon  plaintiff's  motion,  substituting  the  appel- 
lant as  executor  in  her  place  and  stead  as  plaintiff,  and  permitting  the 


Digitized  by 


Google 


jp.  Ct)  MORRIS  v.  MORRIS  863 

aintiff,  as  an  interested  person,  to  intervene.  The  plaintiff  takes  $500 
ider  the  will,  and  by  the  provisions  of  the  statutes  of  California  she 
entitled  to  hold  as  her  own  one-half  of  the  personal  property  owned 
J  her  husband  at  the  time  of  his  death. 

[1,2]  The  order  cannot  be  sustained  unless  it  is  authorized  by  the 
rovisions  of  section  723  of  the  Code  of  Civil  Procedure,  which,  so 
ir  as  material,  provides: 

"The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the  action,  before 
■  after  Judgment,  in  furtherance  of  justice,  and  on  such  terms  as  It  deems 
ist,  amend  any  process,  pleading,  or  other  proceeding,  by  adding  or  strlk- 
g  out  the  name  of  a  person  as  a  party,  or  by  correcting  a  mistake  In  the 
ime  of  a  party,  or  a  mistake  in  any  other  respect,  or  by  inserting  an  alle- 
Ltion  material  to  the  case;  or,  where  the  amendment  does  not  change  sub- 
antially  the  claim  or  defence,  by  conforming  the  pleading  or  other  proceed- 
gs  to  the  facts  proved.  And,  in  every  stage  of  the  action,  the  court  must  dis- 
igard  an  error  or  defect,  in  the  pleadings  or  other  proceedings,  which  does 
)t  affect  the  substantial  rights  of  the  adverse  party." 

No  construction  can  be  given  to  this  section  which  will  authorize 
le  substitution  of  a  party  defendant  for  a  sole  party  plaintiff,  against 
is  wishes  and  under  the  circumstances  disclosed  by  this  record.  The 
laintifFs  right  to  maintain  this  action  as  the  administratrix  of  the  es- 
Lte  of  her  deceased  husband  ended  when  his  will  was  admitted  to  pro- 
ate  and  the  executor  therein  named  qualified.  The  effect  of  the  or- 
er  under  review  is  to  compel  the  defendant,  in  his  representative 
ipacity,  to  prosecute  this  action  against  himself  individually,  and  in- 
>lves  the  estate  in  a  litigation  without  giving  him  the  right  to  exer- 
se  his  judgment  and  wishes,  as  executor,  in  the  discharge  of  his  du- 
es.   This  right  and  responsibility  rest  primarily  upon  him. 

[3]  A  legatee  or  next  of  kin,  entitled  to  a  distributive  share  of  a  de-  ^"^ 

ident,  is  not  entitled  to  be  made  a  party  to  any  suit  or  proceeding 
rought  by  the  representative  of  an  estate  to  recover  assets  of  a  dece-  gg 

ent,  and  has  no  right  under  the  laws  of  this  state  to  compel  an  execu-  !&*^ 

>r  or  administrator  to  bring  an  action  against  his  wishes  and  judg-  Ttmmm 

Lent.  «*«•» 

[4]  If  the  executor  fails  in  his  duty,  the  estate  will  be  protected  up-  tTO 

ci  the  proceeding  for  accounting  in  Surrogate's  Court.    The  conten-  tTO 

on  of  the  respondent  that,  if  the  order  be  reversed,  she  will  be  depriv-     -  J?:* 

\  of  her  day  in  court  as  to  a  hearing  on  the  question  as  to  whether  Z-'J 

lere  is  $6,000  owing  from  the  defendant  appellant  to  the  estate  of  ••<i[ 

er  deceased  husband,  is  without  merit.  Under  the  provisions  of  see- 
on  2679  of  the  Code,  as  I  have  indicated,  this  question  can  be  tried 
id  determined  in  the  Surrogate's  Court,  on  the  judicial  settlement  of 
le  account  of  the  executor,  and  upon  such  trial  the  respondent  may 
ive  the  questions  of  fact  involved  determined  by  a  jury,  if  she  so 
esires.    Sections  2538,  2539,  Code  of  Civil  Procedure. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
lotion  to  amend  the  complaint  is  denied,  with  $10  costs.  All  concur^ 
tcept  CARR,  J.,  not  voting. 
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DHDRIOK  et  al.  ▼.  PORT  JERVIS  LIGHT  &  POWER  CO.    QUACKENBUSH 
et  aL  V.  SAME.     McDONALD  v.  SAME. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  14,  1916.) 

1.  Costs   ^=957 — ^Dehubbeb  Heard   as   Motion — ^Detebhination   of  Tbial 

Judge. 

Where  there  is  no  calendar,  no  trial  fee  paid  the  clerk,  and  no  other 
feature  of  a  formal  trial,  the  question  whether  a  demurrer  is  heard 
formally  as  a  trial,  or  disposed  of  as  a  motion,  under  Code  Civ.  Proc.  § 
976,  permitting  the  trial  of  an  issue  of  law  as  a  contested  motion,  is  to 
be  determined  by  the  trial  Judge. 

[Ed.  Note.— BV>r  other  cases,  see  Costs,  Cent.  Dig.  Sf  229-249,  257-260; 
Dec.  Dig.  <8=5»57.] 

2.  Motions  <S=s>40— Fokic  of  Order. 

Where  a  demurrer  is  disposed  of  as  a  motion,  under  Code  Civ.  Proc.  § 
976,  permitting  the  trial  of  an  issue  of  law  as  a  contested  motion,  the 
court  need  not  sign  findings  with  a  decision. 

[Ed.  Note.— For  other  cases,  see  Motions,  Cent.  Dig.  §§  49-^52 ;  Dec.  Dig. 
«=>40.] 

Appeal  from  Orange  County  Court. 

Actions  by  Charles  Aber  Dedrick  and  another,  by  Harry  A.  Quack- 
enbush  and  another,  and  by  Samuel  G.  McDonald  against  the  Port 
Jervis  Light  &  Power  Company.  From  an  order  overruling  defend- 
ant's demurrers  to  the  complaints,  plaintiffs  appeal.    Affirmed. 

On  February  14th  plaintiffs  served  a  14-day  notice  of  trial  of  the  issues  of 
law  in  the  three  actions  for  the  term  of  the  County  Court  to  be  held  on  Feb- 
ruary 28th.  Defendant  on  same  day  served  a  cross-notice  for  the  same  time 
and  place  that  the  issue  of  law  would  be  brought  on  "for  argument.**  On 
February  28th  counsel  accordingly  appeared  before  Judge  Seeger,  who  over- 
ruled the  demurrer,  his  order  reciting:  "It  appearing  that  no  note  of  issue 
was  filed  herein,  that  no  calendar  was  made  up  for  this  term,  and  that  no 
trial  fee  was  paid  to  the  clerk  herein."  His  opinion  also  stated:  "It  must  be 
considered  that  these  cases  were  disposed  of  as  motions,  and  the  only  costs 
that  can  be  awarded  are  motion  costs.  Ten  dollars  costs  are  granted  in  each 
case.**  He  also  declined  to  make  findings  with  a  written  decision  directing  an 
interlocutory  Judgment  Plaintiff  appeals  from  this  refusal,  as  well  as  from 
the  denial  of  $20  costs  as  for  trial  of  an  issue  of  law,  and  $15  costs  before  no- 
tice of  trial  in  eadi  action,  as  conditions  to  let  defendant  plead  over. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  MILLS,  RICH, 
and  PUTNAM,  JJ. 
William  A.  Parshall,  of  Port  Jervis,  for  appellants. 
S.  M.  Cuddeback,  of  Port  Jervis,  for  respondent. 

PUTNAM,  J.  [1]  Section  976,  Code  of  Civil  Procedure,  as  amend- 
ed in  1909  (Laws  1909,  c.  493),  allows  an  issue  of  law  to  "be  brought 
on  and  tried  at  any  term  of  court  as  a  contested  motion."  The  pur- 
pose of  this  appears  in  National  Park  Bank  v.  Billings,  144  App.  Div. 
536,  129  N.  Y.  Supp.  846;  Id.,  203  N.  Y.  556,  96  N.  E.  1122.  Either 
side  now  has  a  right  to  notice  the  demurrer  as  a  contested  motion. 
For  example,  if  a  plaintiff  saw  fit  to  give  a  14-day  notice  for  a  Special 
Term  for  Trials,  plainly  he  could  not  thereby  deprive  a  defendant, 
even  after  such  notice,  from  serving  a  notice  of  motion  and  anticipat- 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  KoF-Numbered  DigesU  ft  Indexes 
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such  trial  by  bringing  up  the  demurrer  as  a  contested  motion, 
erwise,  one  litigant  could  frustrate  the  purpose  of  this  amend- 
it.  Where  the  procedure  is  outside  of  the  First  and  Second  Judi- 
Districts,  especially  in  counties  like  Orange,  the  judge  assigned 
it  may  often  at  the  same  term,  and  on  the  same  day,  conduct  equity 
is,  hear  contested  motions,  as  well  as  perform  his  varied  work 
)arte.  Where  there  is  no  calendar,  no  trial  fee  paid  the  clerk,  or 
T  feature  of  a  formal  trial,  the  question  if  the  demurrer  is  heard 
nally  as  a  trial,  or  disposed  of  as  a  motion,  is  to  be  determined 
he  judge  who  makes  the  decision.  Armstrong  v.  Corcoran,  166 
>.  Div.  583,  152  N.  Y.  Supp.  65.  Judge  Seeger  having  expressly 
ified  in  the  order,  as  well  as  in  his  opinion,  Siat  these  demurrers 
been  heard  and  decided  as  motions,  we  see  no  reason  to  question 
disposition  and  his  granting  only  motion  costs. 
I]  In  National  Park  Bank  v.  Billings,  supra.  Justice  Miller  re- 
ked: 

n  fact,  the  Code  nowhere  requires  the  entry  of  an  interlocutory  Judgment 
L  the  decision  of  a  demurrer."    144  App.  Div.  539,  129  N.  Y.  Supp.  848. 

s  motions  are  decided  by  an  order,  the  County  Court  rightly  de- 
id  to  go  to  the  useless  formality  of  signing  findings  with  a  deci- 
,  as  plaintiff  proposed.  Shiffner  v.  Beck,  159  App.  Div.  821,  145 
if.  Supp.  27. 

follows  that  the  orders  of  the  County  Court  of  Orange  County 
lid  be  affirmed,  with  $10  costs  and  disbursements,  but  with  only 
bill  of  costs  to  defendant  for  the  three  appeals.  Woodworth  v. 
oklyn  Elevated  R.  R.  Co.,  29  App.  Div.  1,  3,  51  N.  Y.  Supp.  323. 
concur. 


RINANDO  v.  D.  O.  WEEKS  &  SON  et  al. 
upreme  CJourt,  Appellate  Division,  First  Department    April  14,  1916.) 

ASTEB    AND    SEBVANT    ^=»204(1) — INJUBUSS    TO    SEBVANT — ASSUMPTION    OP 

Risk. 

Under  the  direct  provision  of  Labor  Law  (Gonsol.  Laws,  c.  31)  i  202,  an 
employ^  no  longer  assumes  the  risk  of  Injury  from  violation  of  a  statu- 
tory law  by  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  544 ; 
Dec.  Dig.  <g=5>204(l).] 

ASTBB    AND     SKBVANT     ^=s>264(9) — ^InJUBIBS    TO     SEBVANT — CJONTBIBUTOBY 

Negligence. 

Under  the  direct  provision  of  Code  Civ.  Proc.  §  841b,  the  burden  of  prov- 
ing contributory  negligence  of  a  person  killed  is  on  defendant,  while  by 
I^bor  Law,  §  202,  contributory  negligence  is  a  Jury  question,  subject  to 
the  usual  powers  of  the  court  to  set  aside  a  verdict  rendered  contrary  to 
the  evidence,  and  hence,  in  an  action  for  the  death  of  a  servant,  his  con- 
tributory, negligence  must  be  pleaded  as  a  defense  to  be  relied  on,  and 
is  a  question  for  the  Jury,  on  which  the  master  has  the  burden  of  proof. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  869 ; 
Dec.  Dig.  <^=>264(9).] 

F'Or  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key -Numbered  Digests  &  Indexes 
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3.  Master  and  Servant  ^=»285(5) — Injuries  to  Servant — ^Actions — Jury 

Question. 

Whether  the  failure  of  a  master  to  guard  an  elevator  shaft  as  required 
by  statute  was  the  proximate  cause  of  the  death  of  a  servant^  struck  by 
a  descending  car  and  killed,  heldt  under  the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  )  1016 ; 
Dec.  Dig.  <g=5>285(5).] 

4.  Master   and   Servant  ^=>264(10) — ^Injuries  to   Servant — ^Proof — ^Vari- 

ance. 

The  complaint  in  an  action  for  the  death  of  a  servant,  killed  by  a  car 
in  an  open  elevator  shaft,  alleged  that  he  tripped  or  otherwise  became 
overbalanced,  so  that  his  body  projected  Into  the  shaft  and  was  struck, 
while  the  evidence  showed  that  he  leaned  over  to  look  down  the  shaft, 
which  was  not  guarded,  and  was  struck.  Held,  that  the  variance  was  im- 
material. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  870 ; 
Dec.  Dig.  <&=»204(10).] 

5.  Negligence  ^=»55 — ^Persons  Liable — ^Dutt  op  Care. 

One  who  leased  a  hoist  or  elevatoi  co  a  general  contractor  erecting  a 
building  Is  under  no  duty  to  servantb  of  a  subcontractor  or  general  con- 
tractor to  guard  the  hoist. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §  68;  Dec. 
Dig.  <@=»55.] 

6.  Master  and  Servant  <S=»121(7) — Injuries  to  Servant — ^Dutt  to  Guard. 

It  Is  the  duty  both  of  the  general  contractor  and  of  the  subcontractor 
for  whom  a  servant  worked  to  guard  an  elevator  shaft  or  hoist  in  accord- 
ance with  the  statute. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i  230; 
Dec.  Dig.  «==>121(7).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Carmela  Rinando,  as  administratrix,  etc.,  against  D.  C. 
Weeks  &  Son  and  others.  From  a  judgment  dismissing  the  complaint 
at  the  close  of  plaintiff's  case,  plaintiff  appeals.  Reversed  and  re- 
manded as  to  defendants  other  than  the  Pelham  Operating  Company, 
and  affirmed  as  to  it. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  PAGE, 
and  DAVIS,  JJ. 

M.  L.  Malevinsky,  of  New  York  City  (Raymond  C.  Thompson,  of 
New  York  City,  on  the  brief),  for  appellant. 

James  B.  Henney,  of  New  York  City,  for  respondent  Arthur  Green- 
field, Inc. 

E.  Clyde  Sherwood,  of  New  York  City,  for  respondents  D.  C.  Weeks 
&  Son. 

T.  W.  Foster,  of  New  York  City,  for  respondent  Pelham  Operat- 
ing Co. 

LAUGHLIN,  J.  On  the  3d  day  of  June,  1912,  the  decedent,  while 
in  the  employ  of  defendant  Arthur  Greenfield,  Incorporated,  which  was 
a  subcontractor  for  the  concrete  work  on  a  building  which  was  being 
erected  at  No.  18  Walker  street,  borough  of  Manhattan,  New  York,  by 
the  defendants  D.  C.  Weeks  &  Son  as  the  general  contractors,  and 
while  leaning  over  a  hoist  elevator  shaft,  was  struck  by  a  descend- 
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elevator.  He  died  from  the  injuries  thus  received,  and  this  is  a 
utory  action  to  recover  damages  therefor.  The  action  is  pred- 
ed  on  negligence  in  failing  to  guard  the  opening  on  tlie  floor  of 
building  as  required  by  section  20  of  the  Labor  Law,  which  pro- 
is  that  where  an  elevator,  or  elevating  machinery,  or  hod-hoisting 
aratus,  is  used  in  a  building  in  course  of  construction  for  the  pur- 
e  of  elevating  materials  to  be  used  in  such  construction,  "the  con- 
:tors  or  owners  shall  cause  the  shafts  or  openings  in  each  floor  to 
inclosed  or  fenced  in  on  all  sides,  by  a  barrier  at  least  eight  feet 
leight  except  on  two  sides,  which  may  be  used  for  taking  off  and 
ting  on  materials,  and  those  sides  shall  be  guarded  by  an  adjust- 
i  barrier  not  less  than  three  nor  more  than  four  feet  from  the  floor, 
I  not  less  than  two  feet  from  the  edge  of  such  shaft  or  opening," 
*  violation  of  the  statute  was  charged  generally  in  the  complaint ; 
in  the  bill  of  particulars  it  was  specifically  charged  that  the  def  end- 
5  failed  to  inclose  the  shaft  on  the  fourth  floor  by  a  barrier  eight 
t  in  height,  excepting  on  two  sides,  used  for  taking  off  and  putting 
materials  to  be  used  in  the  construction,  and  failed  to  guard  those 
)  sides  with  an  adjustable  barrier  not  less  than  three  nor  more 
n  four  feet  from  the  floor,  and  not  less  than  two  feet  from  the  edge 
the  shaft 

rhe  decedent  had  been  working  on  the  building  only  a  day  and  half 
two  days.  He  had  been  using  a  hammer  in  removing  frames  which 
ported  the  concrete  around  the  columns  on  the  fourth  floor ;  and 
ile  passing  the  side  of  the  shaft,  in  the  performance  of  his  duties, 
dropped  his  hammer,  and  it  fell  down  the  shaft.    He  leaned  for-  n 

rd  over  a  barrier  at  the  side  of  the  shaft  and  was  looking  down, 
dently  to  see  where  the  hammer  landed,  when  he  was  struck  by  '"^ 

elevator.  ^^^ 

1,  2]  The  rule  no  longer  obtains  that  it  may  be  held  as  matter  of  .   322 

'  that  an  employe  assumes  the  risk  of  injury  from  a  violation  of  !&»g 

;utory  law  by  his  employer  (section  202,  Labor  Law ;   Pitzwater  v.  >♦ 

irren,  206  N.  Y.  357,  99  N.  E.  1042, 42  L.  R.  A.  [N.  S.]  1229) ;  and  ^^^ 

such  case  contributory  negligence  is  now  a  defense,  not  only  to  be  ^CJ 

aded,  but  upon  which  the  defendant  has  the  burden  of  proof,  and  ^1^ 

this  case  that  was  a  question  of  fact  for  the  consideration  of  the  j)^?:* 

y  (Smith  v.  Railway,  177  N.  Y.  228,  69  N.-E.  427;   Fitzwater  v.  ^i-J 

irren,  supra;   Sackheim  v.  Pigueron,  215  N.  Y.  62,  109  N.  E.  109;  Z<:^ 

Dermott  v.  Straus,  123  App.  Div.  303,  108  N.  Y.  Supp.  5,  affirmed 
I  N.  Y.  519,  88  N.  E.  1124;  section  841b,  Code  of  Civil  Procedure; 
loney  v.  Cunard  Steamship  Co.  (Court  of  Appeals)  HI  N.  E.  835; 
czola  V.  O'Brien,  169  App.  Div.  603,  155  N.  Y.  Supp.  350).  The 
ience  with  respect  to  the  erection  of  barriers  about  the  opening 
5  quite  conflicting.  The  testimony  of  one  witness  called  by  the 
intiff,  who  was  in  charge  for  the  Greenfield  Company  of  the  sub- 
tract work,  and  was  in  its  employ  at  the  time  of  the  trial,  tended 
show  that  barriers  in  full  compliance  with  the  statute  were  erected, 
1  that  on  the  side  on  which  the  decedent  met  with  the  accident  there 
>  an  adjustable  barrier  about  3i/^  feet  above  the  floor  and  more 
n  the  distance  required  by  the  statute  from  the  shaft.    The  testi- 
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mony  of  two  other  witnesses  called  by  the  plaintiff,  however,  tends 
to  show  that  this  barrier  was  within  2  feet  of  the  shaft.  One  of  them 
says  that  it  was  only  about  4  inches  from  the  shaft,  and  the  other  that 
it  was  only  12  or  15  inches  therefrom.  There  was,  therefore,  on  this 
evidence,  a  question  of  fact  as  to  whether  the  statute  had  been  com- 
plied with. 

[3]  It  is  contended  by  counsel  for  the  respondents  that,  if  there  was 
a  failure  to  erect  barriers  as  required  by  the  statute,  that  was  not  the 
proximate  cause  of  the  accident.  We  are  of  opinion  that  it  cannot 
be  said  as  matter  of  law  that  the  failure  to  place  the  barrier  2  feet  or 
more  from  the  shaft  was  not  a  contributing  cause  to  the  accident.  One 
of  the  witnesses  indicated  the  manner  in  which  the  decedent  leaned 
over  the  shaft,  but  the  record  does  not  disclose  the  extent  to  which 
his  body  projected  beyond  the  barrier.  The  work  the  decedent  was 
required  to  perform  was  about  the  floor  but  not  within  the  inclosure 
formed  by  the  barriers,  if  erected  as  required  by  the  statute,  and  it 
would  not  have  required  the  removal  of  the  barriers,  had  they  been  so 
erected.  These  facts  distinguish  Egan  v.  Thompson-Starrett  Co.,  209 
N.  Y.  110,  102  N.  E.  536,  Sabatino  v.  Roebling  Const.  Co.,  136  App. 
Div.  217,  120  N.  Y.  Supp.  956,  and  Fairweather  v.  Sutphen,  167  App. 
Div.  349,  153  N.  Y.  Supp.  49,  upon  which  the  respondents  rely.  The 
respondents  also  cite,  in  support  of  their  contention  that  the  failure 
to  erect  the  barriers  was  not  the  proximate  cause  of  the  accident,  Hur- 
ley V.  Atl.  Gulf  &  Pac.  Co.,  138  App.  Div.  642,  122  N.  Y.  Supp.  701 ; 
but  the  burden  of  proof  on  the  question  of  contributory  negligence  has 
been  changed  since  that  decision  was  made,  and  there  the  employer's 
failure  to  guard  the  machinery  was  known  to  the  decedent,  while 
here  it  does  not  appear  that  the  decedent  knew,  or  was  chargeable  with 
knowledge,  that  the  barrier  had  not  been  placed  the  statutory  distance 
from  the  shaft,  and  with  that  knowledge,  and  with  full  knowledge 
of  the  danger  incident  to  starting  the  machinery,  the  decedent  in  the 
Hurley  Case  placed  himself  in  a  position  of  danger.  The  Fairweather 
Case  did  not  involve  the  violation  of  a  duty  imposed  by  statute. 

[4]  It  is  further  contended  by  counsel  for  the  respondents  that  the 
the  judgment  should  be  sustained  on  the  ground  of  a  variance  between 
the  complaint  and  the  proof.  It  was  alleged  in  the  complaint,  and 
stated  in  the  bill  of  particulars,  that  the  decedent  "tripped,  slipped,  or 
became  otherwise  overbalanced,  and  by  reason  of  such  tripping,  slip- 
ping, or  overbalancing,"  and  through  the  fault  and  negligence  of  the 
defendants,  their  agents,  servants,  and  employes,  his  head  was  caused 
to  protrude  into  the  elevator  shaft.  The  evidence  does  not  show  that 
the  decedent  tripped,  slipped,  or  otherwise  lost  his  balance,  but  merely 
indicates  that  he  was  leaning  over  the  barrier.  That  we  regard  as 
an  immaterial  variance. 

[B]  The  Pelham  Operating  Company  erected  and  operated  the  hoist 
under  a  contract  with  the  general  contractor.  It  was  not  a  contractor 
for  the  erection  of  any  part  of  the  building,  but  merely  a  lessor  of  the 
hoist.  We  think  it  owed  no  statutory  duty  to  decedent  to  guard  the 
shaft,  and  it  has  been  so  held  by  this  court  in  the  Second  Department 
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on  like  facts.     Anderson  v.  Pelham  Operating  Co.,  129  App.  Div- 
639.  113  N.  Y.  Supp.  989. 
[8]  It  is  perfectly  clear  that  the  statute  imposed  the  duty  of  guard- 
;  ing  the  shaft  on  the  general  contractors  who  constructed  it    It  is  not 

I  claimed  in  behalf  of  the  employer  of  decedent  that  the  duty  did  not 

I  devolve  upon  it  as  well,  and  considering  that  such  legislation  should 

I  be  construed  liberally  to  accomplish  the  end  which  the  Legislature 

had  in  mind,  we  think  it  did  devolve  such  duty  upon  an  employer,  at 
i  least,  using  the  hoist  for  the  purpose  of  elevating  material  in  the  per- 

I  formance  of  his  subcontract  work.    See  Bohnhoff  v.  Fischer,  210  N. 

Y.  172,  104  N.  E.  130. 
I  It  follows,  therefore,  that  the  judgment  should  be  affirmed,  with 

costs  to  the  Pelham  Operating  Company,  but  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event,  as  to  the  other  de- 
fendants.   Orders  filed.    All  concur. 


(SM  Hisc  Bep.  334) 

PROFITOS  et  al.  v.  COMBRMA. 

(Supreme  Oourt,  AppeUate  Term,  Second  Department.    March,  1916.) 

L  CtotXRTB  ^=>18&(7)— Complaint — ^Amendment — Confobmitt  to  Proof. 

Where  a  complaint  In  the  Municipal  Ck)urt  alleged  that  building  blocks 
were  sold  and  delivered  to  defendant  at  his  Instance  and  request,  while 
the  proof  showed  that  defendant  secured  possession  of  them  on  the  pre- 
tense that  he  was  going  to  sell  them  to  a  man  shown  to  be  nonexistent, 
and  did  sell  them  to  one  to  whom  he  represented  that  he  was  the  owner, 
the  complaint  can  be  conformed  to  the  proofs,  and  defendant  held  Uable. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  If  ^09,  413,  429;  468  ; 
Dec.  Dig.  «=»189(7).] 

t,  Apfeax.  and  Ebbob  ^s»1050(1) — ^Pbejudicial  Ebrob — ^Admission  of  Testi- 

MONT— MaTSBIALITT. 

Where  defendant  procured  building  blocks  from  plaintiff,  and  represent- 
ed that  he  was  going  to  sell  them  to  T.,  and  at  the  trial  Insisted  he  had 
done  so,  while  plalntlfiP  contended  that  defendant  sold  them  to  K.,  repre- 
senting they  were  his  own,  the  testimony  of  K.,  given  at  another  hear- 
ing, was  material,  though  the  only  fact  to  which  he  alone  testified  was 
that  defendant  represented  to  him,  when  he  sold  the  blocks,  that  plain- 
tiff had  given  them  to  defendant  in  payment  of  a  pre-existing  indebt- 
edness, and  there  was  evidence  that  defendant  represented  that  he  was 
going  to  sell  the  blocks  to  T.,  and  did  sell  them  to  K. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig,  {f  1068, 
1069,  4153,  4157;  Dec.  Dig.  «=»1050(l).] 

8.  Evidence  «=»577% — Fobmeb  Testimont — "Same  Parties." 

Under  Code  Civ.  Proc.  f  830,  providing  that,  where  a  witness  has  died 
since  the  trial  of  an  action,  his  testimony  taken  at  the  former  trial  may 
be  given  in  evidence  upon  any  subsequent  trial  of  the  same  subject-matter 
in  the  same  or  another  action  or  special  proceeding  between  the  same  par- 
ties to  such  former  trial  by  either  party  to  the  new  trial,  evidence  of  a 
witness  since  deceased,  given  before  the  magistrate  at  a  hearing  on  a 
complaint  charging  defendant  with  having  feloniously  taken  certain 
building  blocks  from  complainant's  premises,  Is  admissible  in  a  civil  ac^ 
tion  to  recover  the  value  of  those  blocks  from  defendant ;  the  two  action/* 
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Involving  the  "same  parties,"  though  In  a  limited  sense  the  people  were 
parties  plaintiff  in  the  criminal  action. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Gent  Dig.  §  2410;  Dec.  Dig. 
<g=»577%. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Same  Parties.] 

4.  Evidence  ^=»579 — Fobmer  Testimony — Identity  of  Subject-Matteb. 

To  render  former  testimony  of  a  deceased  witness  admissible,  it  is  not 
necessary  that  the  causes  of  action  shall  be  identical,  it  being  sufficient 
to  show  that  the  issues  are  so  similar  as  to  render  it  probable  that  the 
parties  had  a  fair  opportunity  for  cross-examination  as  to  facts  offered  on 
the  subsequent  hearing. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §  2412;  Dec  Dig. 
<g»579.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  John  Profitos  and  another  against  John  Comerma.  Prom 
a  judgment  for  the  plaintiffs,  and  an  order  modifying  the  judgment 
by  adding  interest  thereto,  the  defendant  appeals.    Affirmed. 

Argued  March  term,  1916,  before  KAPPER,  BLACKMAR,  and 
CALLAGHAN,  JJ. 

Frank  F.  Kirkpatrick,  of  New  York  City,  for  appellant 

Clarence  R.  Freeman,  of  New  York  City,  for  respondents. 

KAPPER,  J.  [1]  The  plaintiflfs  have  succeeded  in  the  court  below 
in  charging  the  defendant  with  the  value  of  some  building  blocks  manu- 
factured by  the  plaintiffs.  The  complaint  alleges  that  they  were  de- 
livered and  sold  to  the  defendant  at  his  instance  and  request.  The 
evidence  fully  established  that  the  defendant  became  possessed  of 
these  building  blocks  under  the  pretense  that  he  was  going  to  sell  them 
to  a  man  named  Thompson,  who  the  testimony  warrants  the  conclusion 
never  existed,  when  as  a  matter  of  fact  he  actually  sold  them  to  one 
Kahn,  representing  to  the  latter  that  he,  the  defendant,  was  the  owner. 
Conforming  the  complaint  to  the  proofs,  the  defendant  has  been  right- 
ly held  for  the  value  of  the  blocks. 

[2]  The  single  question  which  permits  the  writing  of  an  opinion  is 
the  appellant's  contention,  that  the  evidence  of  a  deceased  witness, 
who  testified  in  a  prior  criminal  proceeding  instituted  upon  the  com- 
plaint of  the  plaintiffs  before  a  police  magistrate,  was  erroneously 
received.  The  deceased  witness  referred  to  was  Kahn,  who  pur- 
chased the  blocks  from  the  defendant,  as  above  indicated,  and  as  to 
whose  purchase  thereof  there  was  abundant  testimony,  quite  independ- 
ent of  the  evidence  herein  received  as  given  by  Kahn  upon  said  hear- 
ing. The  criminal  charge,  which  the  plaintiffs  were  advised  by  counsel 
to  make  against  the  defendant,  was  that  he  had  taken  these  blocks  from 
deponent's  premises,  and  that  the  complainants  suspected  that  said 
property  was  feloniously  taken  by  the  defendant.  Upon  the  hearing 
before  the  magistrate,  the  only  thing  that  Kahn  testified  to  that  is  not 
otherwise  testified  to  on  this  trial  by  living  witnesses  was  that  the  de- 
fendant, when  he  sold  him  the  building  blocks,  represented  that  the 

^=i»For  other  cases  see  same  topic  &  KEY-NUMBEB  in  all  Key-Numbered  Digests  &  Indexes 

Digitized  by  VjOOQiC 


Ct.)  PBOFITOS  V.  COMEBMA  371 

itifFs  had  given  them  to  him  in  payment  of  a  pre-existing  indebted- 
.  Although  there  was  ample  other  evidence  to  show  that  the  de- 
lant  obtained  these  building  blocks  from  the  possession  of  the 
itiffs,  the  owners,  by  representing  that  he  was  going  to  sell  them 
hompson,  when  as  matter  of  fact  he  had  sold  tnem  to  Kahn,  still 
ay  be  that  the  trial  court  here  considered  that  Kahn's  evidence, 
a  before  the  magistrate,  that  defendant  told  him  that  the  plaintiffs 
given  him  these  blocks  in  payment  of  a  pre-existing  debt,  may  have 
some  effect  upon  the  conclusion  reached  that  the  defendant  actual- 
isposed  of  the  blocks  to  Kahn,  and  not  to  Thompson,  as  he  still 
isted  in  claiming  on  this  trial. 

I]  The  question  is  therefore  presented  whether  the  testimony  of 
deceased  witness  Kahn,  under  these  circumstances,  was  permissible 
ir  section  830  of  the  Code  of  Civil  Procedure,  which,  so  far  as 
;rial,  is  as  follows: 

rhere  a  ♦  ♦  ♦  witness  has  died  ♦  ♦  *  since  ♦  ♦  ♦  the  trial  of 
ction,  ♦  ♦  •  the  testimony  of  the  decedent  ♦  •  •  taken  ♦  ♦  ♦ 
ie  former  trial  or  hearing  *  *  *  may  be  given  or  read  in  evidence 
*  upon  any  subsequent  trial  or  hearing  *  *  *  of  the  same  subject- 
er  in  the  same  or  another  action  or  special  proceeding  between  the  same 
es  to  such  former  trial  or  hearing  or  their  legal  representatives,  by  either 
r  to  such  new  trial  or  hearing.    ♦    ♦    ♦  " 

^e  have  no  difficulty  in  deciding  that  this  trial  involved  "the  same 
ect-matter"  that  was  presented  on  the  hearing  of  the  criminal 
•ge.  The  one  Question  of  doubt  is  whether  this  action  may  be 
idered  to  be  between  the  "same  parties"  as  those  in  the  criminal 
ecution.    The  only  suggestion  to  the  contrary  is  that  in  a  criminal  ^•^ 

>n  the  people  of  the  state  are  plaintiff.    In  so  far  as  concerns  the  *••*• 

dnal  prosecution  here  shown,  that  is  so  only  in  the  most  limited  fej 

e,  as  a  warrant  of  arrest  to  bring  one  accused  of  crime  before  a  ]^£ 

istrate  is  not  a  criminal  action,  but  is  a  proceeding  instituted  solely  i^** 

1  an  information,  and  in  this  case  that  of  these  plaintiffs  as  com-  **^ 

lants.    Concerning  the  effect  of  section  830,  supra,  of  course  the  ^f;j 

indant  here  is  the  same  as  the  defendant  before  the  magistrate.  S^j-j 

re  is  no  dispute  but  that  Kahn  is  dead,  and  that  he  testified  upon  h-w^^ 

hearing  of  the  criminal  charge.    There  is  no  dispute  but  that  the  '^*5 

plainants  there  and  the  plaintiffs  here  are  the  same,  and  likewise  Zk^ 

the  subject-matter  is  the  same,  namely,  defendant's  possession  and  **  *^ 

or  right  of  disposition  of  the  building  blocks. 
\]  It  is  not  necessary  that  the  causes  of  action  shall  be  identical, 
only  that  the  subject-matter  to  which  the  evidence  relates  shall  be 
same.     Cohen  v.  Long  Island  Railroad  Co.,  154  App.  Div.  603, 

139  N.  Y.  Supp.  887.  In  the  case  cited  the  plaintiff  sought  dam- 
1  as  administratrix  of  her  deceased  daughter,  whose  death  was 
red  to  have  been  occasioned  by  the  negligence  of  the  defendant, 
sndant  offered  in  evidence  the  testimony  given  by  one  of  its  em- 
es  on  a  trial  brought  by  the  same  administratrix,  as  such,  of  her 
ased  son,  whose  death  was  alleged  to  have  been  occasioned  in  the 
e  accident    That  evidence  was  excluded,  and  it  was  held  error. 
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Mr.  Justice  Scott,  who  wrote  for  the  court,  quoted  from  Pratt  &  Co. 
V.  Toiler,  135  App.  Div.  1,  119  N.  Y.  Supp.  803,  and  added: 

"The  case  which  I  have  quoted  is  not,  of  course,  exactly  paraUel  with  the 
present ;  but  it  is  of  value  in  the  consideration  of  the  question  now  before  us, 
because  it  serves  to  illustrate  the  disposition  of  the  courts  to  give  to  section 
830  of  the  Code  of  Civil  Procedure  a  liberal  and  reasonable,  rather  than  a 
narrow  and  technical,  construction.  The  admissibility  in  general  of  evidence 
given  on  a  former  hearing  of  the  same  subject-matter  between  the  same  par- 
ties did  not  originate  with  the  Code,  but  existed  at  common  law  long  before  a 
code  of  procedure  was  dreamed  of." 

'  Nor  does  the  appellant  make  any  claim  upon  appeal,  nor  did  he 
contend  upon  the  trial,  or  even  suggest,  that  be  did  not  have  both  the 
right  and  opportunity  of  cross-examining  the  witness  Kahn  as  to  the 
facts  which  were  offered  on  this  trial,  as  testified  to  by  Kahn  on  the 
hearing  before  the  magistrate.  It  was  said  in  Young  v.  Valentine,  177 
N.  Y.  347,  357,  69  N.  E.  643,  646,  that: 

"The  fundamental  ground  upon  which  evidence  given  by  a  witness,  who 
afterwards  dies,  may  be  read  in  evidence  on  a  subsequent  trial,  is  that  it  waa 
taken  in  an  action  or  proceeding  where  the  parties  against  whom  it  is  of- 
fered or  their  privies  have  had  both  the  right  and  the  opportunity  to  cross- 
examine  the  witness  as  to  the  statement  offered." 

And  in  the  Cohen  Case,  supra,  154  App.  Div.  607,  139  N.  Y.  Supp. 
889,  this  statement  of  the  law  is  approvingly  referred  to,  and  it  was 
added  that  "this  foundation  clearly  existed  in  the  present  case."  It 
is  said  in  Chamberlayne's  Evidence,  vol.  2,  §  1660,  that  it  is  sufficient 
to  show  that  the  issues  in  the  two  cases  are  so  similar  "as  to  render  it 
probable  that  the  party  or  his  privy  had  a  fair  opportunity  for  cross- 
•examination  as  to  the  facts  offered  on  the  subsequent  hearing,"  and 
that  "this  is  the  essential  point."  The  learned  author  further  says 
(supra,  §  1675): 

"Much  diversity  in  less  important  respects  is  deemed  Immaterial,  provided 
only  the  substantial  similarity  of  the  issues  on  which  the  evidence  waa  giv- 
«n  is  firmly  established.  For  example,  the  subsequent  pleadings  may  have 
been  changed  by  amendment,  or  it  may  even  happ^i  that  the  form  of  the  re- 
spective actions  has  since  been  much  more  radically  altered.  The  first  case 
may  have  heen  a  criminal  complaint,  the  second  a  cifVU  action,  or  vice  versa/' 
(Italics  mine.) 

In  his  note,  in  support  of  the  statement  that  the  first  case  may  have 
been  a  criminal  complaint  and  the  second  a  civil  action,  the  author 
quotes  from  Charlesworth  v.  Tinker,  18  Wis.  633,  635,  as  follows : 

"The  admissibility  of  such  evidence  seems  to  turn  on  the  right  to  cross- 
examine,  rather  than  on  the  precise  identity  of  the  parties." 

We  have  reached  the  conclusion  that  the  evidence  given  by  Kahn, 
now  deceased,  on  the  hearing  of  the  criminal  charge  made  by  the 
plaintiffs  against  the  defendant,  was  admissible  in  this  action  as  testi- 
mony of  a  deceased  witness  taken  at  a  former  hearing  of  the  same 
subject-matter,  within  the  scope  and  intention  of  section  830  of  the 
Code  of  Civil  Procedure,  and  that  it  was  not  error  to  admit  it 
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e  order  appealed  from,  which  amended  the  judgment  nunc  pro 

by  adding  interest  to  the  claim,  presents  no  question  which  need 

scussed. 

e  judgment  and  order  are  aflSrmed,  with  $25  costs. 

ACKMAR,  J.,  concurs.    CALLAGHAN,  J.,  concurs  in  the  re- 

isc.  Rep.  319) 

FRIED  V.  RIVKIN  et  aL 

Supreme  Court,  Appellate  Term,  Second  Department.    Marcb,  1916.) 

EADiNO  <©=»350(1) — Motion  fob  Judqkent  on  Pleadings— Admission  or 
'acts. 

Defendant,  by  moving  for  judgment  upon  the  pleadings,  admitted  the 
lets  alleged  in  the  complaint 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  f )  1058,  1054, 1070, 
>72-1074;   Dec.  Dig.  <g=>350(l).] 

JBTS  <©=»190(2) — Municipal  Coubi>— Appbal — Obdbb  Dbnyino  Motion 
3B  Judgment  on  Pleadings — Statute. 

Under  Municipal  Court  Code  (Laws  1915,  c.  279)  §  154,  providing  from 
hat  judgments  and  orders  a  party  aggrieved  may  appeal  to  the  Supreme 
onrt,  there  is  no  right  of  appeal  from  an  order  of  the  Municipal  Court 
enylog  plaintiff's  motion  for  judgment  on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  <9=»190(2).] 

[jbts  <©=»189(7)— Municipal  Coubt — ^Motion  fob  Juoomxnt  on  Plead- 
^Gs — Statutes. 

Municipal  Court  Code  (Laws  1915,  c.  279)  §§  88,  89,  touching  objections 

Y  motion  to  the  jurisdiction  .and  the  pleadings,  and  providing  what  *^1 

t>jections,  may  be  taken  by  answer,  considered  with  section  90,  touching  *^^ 

Isposal  of  objections,  are  apparently  intended  only  to  provide  the  method  -    '^ 

hereby  the  sufficiency  of  a  pleading  can  be  tested,  and  motion  for  judg-  X^ 

lent  on  pleadings  could  not  be  made  or  heard  pursuant  to  their  provi-  gS^ 

lona  22 

[Ed.  Note. — YoT  other  cases,  see  Courts,  Cent  Dig.  §§  409,  458;    Dec.  «»,,- 

Hg.  «=»189(7).]  ^^^ 

peal  from  Municipal  Court,  Borough  of  Brooklyn,  Seventh  Dis-  si2 

tion  by  David  Fried  against  Morris  Rivkin  and  another.    From  an  V'fL 

'  (158  N.  Y.  Supp.  447)  denying  plaintiff's  motion  for  judgment  --^ 

e  pleadings,  he  appeals.    Appeal  dismissed.  •"^•^ 

gued  before  CALLAGHAN,  BLACKMAR,  and  KAPPER,  JJ. 
uis  J.  Gold,  of  New  York  City,  for  appellant, 
jeph  J.  Schwartz,  of  Brooklyn,  for  respondents. 

lLLAGHAN,  J.  This  appeal  is  from  an  order  the  effect  of 
1  was  to  deny  the  motion  made  by  the  plaintiff  upon  the  trial  for 
nent  on  the  pleadings.  The  action  was  brought  to  recover  upon 
[idertaking  given  on  an  appeal  from  a  judgment  An  exception 
I  sufficiency  of  the  sureties,  who  are  the  defendants  in  this  action, 
served,  but  they  failed  and  refused  to  justify,  and  the  exception 
eir  sufficiency  was  not  withdrawn.    The  complaint  sets  forth  a 

»r  other  cases  see  same  topic  tt  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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cause  of  action  on  the  undertaking,  but  makes  no  reference  to  the  ex- 
ceptions which  were  served,  or  the  failure  of  the  sureties  to  justify. 
The  answer  admits,  by  failure  to  deny,  the  material  allegation  of  the 
complaint,  and  as  a  separate  defense  alleges  the  giving  of  the  under- 
taking and  service  of  the  notice  of  exceptions  to  the  sufficiency  of  the 
sureties,  the  failure  of  the  sureties  to  justify,  and  that  the  exceptions 
were  never  withdrawn. 

[1]  Permission  to  appeal  was  granted  by  the  justice  below,  he  ap- 
parently being  under  the  impression  that  the  motion  was  made  and 
heard  pursuant  to  the  provisions  of  sections  88  and  89  of  the  Munici- 
pal Court  Code  (Laws  1915,  c.  279).  Provision  for  an  appeal  from 
orders  made  pursuant  to  these  sections  is  found  in  subdivision  7  of 
section  154  of  the  Municipal  Court  Code.  Such  an  appeal  can  only 
be  granted  by  permission  of  the  trial  justice  or  by  a  justice  of  the 
appellate  court.  This  motion  could  have  been  made  and  heard  only 
pursuant  to  the  authority  given  by  section  91  of  the  Code,  as  the 
motion  can  be  construed  only  as  an  application  for  judgment  on  the 
pleadings.  Neither  the  complaint  nor  the  special  defense  is  demurrable 
or  defective  in  any  particular,  and  the  defendant  by  moving  upon 
^  the  pleadings  admitted  the  facts  alleged  therein  to  be  true.    Therefore 

0g  the  only  question  presented  to  the  trial  judge  was  which  of  the  parties, 

^  on  the  state  of  facts  set  forth  in  the  pleadings,  was  entitled  to  judg- 

^  ment.    He  entertained  the  motion  and  properly  disposed  of  it ;  but  we 

jj  are  without  power  to  review  the  order,  made  by  him,  denying  the 

«#  motion  for  judgment  on  the  pleadings,  because  it  is  not  an  appealable 

;    00  order. 

.    C  [2]  The  right  to  appeal  is  a  matter  of  favor  and  must  be  authorized 

^     m  by  statute,  and  nothing  in  section  154,  supra,  can  be  found  which  gives 

^     *  a  right  to  appeal  from  such  an  order,  and,  although  the  question  of  the 

^     jS$  right  to  appeal  is  not  raised  by  either  party,  orderly  procedure  re- 

I     ^  quires  the  dismissal  of  the  appeal  when  authority  for  it  is  not  found 

i     jj  in  the  statute. 

^      g[  [3]  The  motion  resulting  in  the  order  appealed  from  could  not  be 

5  made  or  heard  pursuant  to  the  provisions  of  sections  88  and  89  of 

IS  the  Code.    Construed  in  the  light  of  section  90,  it  is  apparent  that  these 

i  sections  were  intended  only  to  provide  a  method  by  which  the  suffi- 

^  ciency  of  a  pleading  could  be  tested.    They  took  the  place  of  all  forms 

^  of  demurrers,  pleas  of  abatement,  the  statute  of  limitations,  and  the 

various  technical  defenses  given  by  statute.  The  Legislature  intended 
by  these  sections  to  establisl^  a  uniform  practice  for  disposing  of  all 
objections  to  the  pleadings  which  do  not  go  to  the  merits  before  the 
action  is  reached  for  trial.  Such  objections  can  be  raised  by  necessary 
motion  or  special  appearance.  This  practice  is  new  and  has  not  here- 
tofore been  in  vogue  in  any  of  the  courts  of  this  state.  All  motions 
under  sections  88  and  89  of  the  Code  should  be  made  upon  motion  be- 
fore the  trial,  while  a  motion  for  judgment  on  the  pleadings  can  be 
made,  as  was  the  one  upon  the  trial,  at  any  time  after  issue  joined. 
It  follows,  therefore,  that  this  appeal  must  be  dismissed,  with  $10 
costs.    All  concur. 
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In  re  NEWMAN. 
preme  Court,  Appellate  Division,  First  Department    April  14,  1916.) 

TOBNKT  AND   CLIENT  ^=S>39 — SUSPENSION — GROUNDS. 

Penal  Law  (Cons(^.  Laws,  c.  40)  §  274,  prohibiting  attorneys  from  prom- 
dng  or  giving  a  layman  a  valuable  consideration  for  procuring  business, 
i  violated  by  a  practice  by  an  attorney  of  paying  to  a  collection  agency 
ending  him  business  a  proportion  of  the  fees  charged  thereon. 

[Ed.  Nota — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  §  52 ; 
>ec.  Dig.  «s>3d.] 

TORNET  AND  CLIENT  .^S»63 — RELATION — ESTOPPEL  TO   DeNT. 

An  attorney  of  record  may  not  deny  that  the  relation  of  attorney  and 
llent  exists  between  himself  and  one  for  whom  he  a];^)ears  and  conducts 
itigation. 

[Ed.  Note.--For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  f§  85, 
7;  Dec  Dig.  <S=»63.] 

rOBNET  AND  CUENT  ^=s>58 — SUSPENSION  ON — PbOCEEDINGS — PUNISH- 
[ENT. 

An  attorney,  26  years  of  age,  2  years  in  practice,  offending  against 
'enal  Law,  §  274,  as  to  fee-splitting,  held  sufficiently  disciplined,  in  view 
f  his  youth  and  inexperience,  by  censure  and  warning. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §§  76- 
8;   Dec  Dig.  <&=>58.] 

oceeding  for  discipline  of  Julius  A.  Newman.    Respondent  cen- 

i. 

•gued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 

PAGE,  JJ. 

ason  Trowbridge,  of  New  York  City  (Samuel  Owen  Edmonds,  of 

York  City,  of  counsel),  for  petitioner.  "^ 

irry' Crone,  of  New  York  City,  for  respondent.  '_  "^ 

lius  Henry  Cohen,  of  New  York  City,  amicus  curiae.  jP? 

vARKE,  P.  J.    This  is  a  proceeding  for  the  discipline  of  an  at-  JL.. 

iy,  instituted  by  the  New  York  County  Lawyers'  Association.    No  «^«i» 

•ence  has  been  had ;  the  parties  submitting  upon  the  petition,  an-  *CJ 

,  and  stipulated  exhibits.  .  ^jl.'J 

le  respondent  was  admitted  to  the  bar  in  October,  1910,  and  has  J?:* 

since  been  and  is  now  engaged  in  the  practice  of  law  in  the  bor-  ;i*J 

L  of  Manhattan.    The  specifications  of  the  charges  are  as  follows:  Itrc^ 

St.  That  shortly  prior  to  the  1st  day  of  April,  1913,  the  said  Julius  A. 
Qan,  in  violation  of  section  274  of  the  Penal  Law  of  the  State  of  New  York, 
ed  into  an  unlawful  agreement  with  one  David  L.  Ostro,  who  is  not  an 
ney  at  law,  wherein  and  whereby  the  said  David  L.  Ostro  agreed  that  he 
i  endeavor  to  procure  the  said  Julius  A.  Newman  to  be  employed  as  at- 
y  to  bring  actions  at  law  for  the  recovery  of  moneys  for  such  clients 
e  said  David  L.  Ostro  might  thereafter  be  able  to  induce  from  time  to 
so  to  employ  the  said  Julius  A.  Newman,  and  the  said  Julius  A.  Newman 
nsideration  thereof  agreed  that  he  would  pay  over  to  the  said  David  L. 
>  one-half  of  any  fees  which  he  might  receive  for  any  such  services. 

the  said  agreement  was  carried  into  effect  and  continued  up  to  about 

17.  1914. 

X)nd.  That  thereafter,  and  pursuant  to  said  unlawful  agreement,  and  prior 
[)ril  8,  1913,  the  said  David  L.  Ostro  caused  and  procured  one  William 

or  other  casea  9ee  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Diseeta  ft  Indexes 


Digitized  by 


Google 


376  158  NEW  YORK  SUPPLEMENT  (Sup.Ct 

Garretson  to  retain  the  said  Julius  A.  Newman  to  bring  an  action  against  one 
Sylvia  De  Beck  to  recover  the  sum  of  seventy-eight  dollars  ($78) ;  that  the 
said  Newman  thereupon  commenced  and  prosecuted  the  said  action,  and  pro- 
cured judgment  therein,  and  collected  certain  sums  and  paid  over  to  the  said 
David  L.  Ostro  one-half  of  the  fee  received  by  the  said  Julius  A,  Newman  for 
K  his  said  services;    that  is  to  say,  paid  over  to  the  said   David  L.  Ostro 

I  twenty-five  dollars  and  thirty-four  cents  ($25.34)  in  consideration  of  the  said 

David  L.  Ostro  having  so  induced  the  said  William  Garretson  to  so  retain  tbe 

(said  Julius  A.  Newman. 
The  third  specification  sets  forth  another  specific  instance. 
The  answer  denies  that  the  respondent  entered  into  the  unlawful 
agreement  set  forth  in  the  first  specification,  but,  on  the  contrary,  al- 
leges :  That  the  said  David  L.  Ostro,  who  conducted  a  collection  agency 
under  the  name  and  title  of  Ostro-Simon  Company  at  198  Broadway, 
New  York  City,  which  was  known  and  held  itself  out  as  collection 
specialists,  making  collections  in  New  York  City  and  in  all  other  parts 
of  the  world,  proposed  to  the  respondent  that  respondent  take  care 
of  the  claims  of  the  Ostro-Simon  Company  that  required  the  insti- 
tution of  legal  proceedings.  That  at  all  times  the  said  Ostro-Simon 
Company  was  the  client  with  whom  respondent  directly  negotiated, 
r    4  That  upon  its  business  card  was  the  following  statement : 

*  "CoUection  Rates. 

^  **A  10%  fee  on  all  claims,  before  suit,  regardless  of  age  of  claim.    Minimum 

^  fee  of  $3.00  on  all  claims  less  than  $30. 

«•  "A  20%  fee  and  minimum  disbursements  on  all  claims,  where  suit  must  be 

2  brought.    Minimum  fee  of  $5.00  on  all  claims  less  than  $30.00.    Out  of  town 

^  claims  according  to  prevailing  bar  rates. 

C  "We  furnish  a  monthly  report  on  all  claims  In  our  hands." 

\    ||  That  on  or  before  the  1st  of  April,   1913,  Ostro,  who  was  con- 

I    3  ducting  the  aforementioned  collection  agency  under  the  name  of  Ostro- 

I     3  '  Simon  Company,  came  to  your  respondent  and  stated  that  he  would 

\     ^  like  to  employ  him  for  the  purpose  of  prosecuting  such  claims  as  the 

Ostro-Simon  Company  of  itself  could  not  successfully  contest,  be- 
_  cause  of  the  fact  that  it  was  prohibited  by  statute  engaging  in  the 

i       ^  practice  of  law.  •  The  course  of  the  business  dealing  with  the  Ostro- 

^      *  Simon  Company  and  the  respondent  has  been  that  the  respondent 

\\      5  dealt  and  negotiated   directly  with  the  Ostro-Simon  Company,  and 

never  came  into  personal  contact  with,  nor  ever  saw  or  had  any  con- 
versations with,  or  other  communications  with,  the  clients  or  patrons 
of  .the  Ostro-Simon  Company. 

In  the  collection  of  a  claim,  the  usual  method  was  for  the  Ostro- 
Simon  Company  to  send  a  letter  to  respondent  of  which  the  follow- 
ing is  t)rpical : 
"Telephone  4143  Cortlandt 

"Ostro-Simon  Collection  Specialists* 
"Collections  made  in  all  parts  of  the  world. 

"198  Broadway,  New  York,  January  8,  1914. 

"Julius   A.    Newman,    Esq.,   203    Broadway.    New   Yorlt   City—Dear    Sir: 

Inclosed  herewith  you  wiU  find  complaint  verified  in  the  matter  of  Hyatt 

V.  Geiger,  together  with  a  letter  received  from  Geiger  at  his  new  address. 

This  claim  is  given  to  you  on  a  10%  basis,  and  if  collected  we  are  to  receive 
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half  of  10%  from  you.  Tills  is  for  bringing  suit,  and  as  far  as  taking 
;ment.  After  that,  if  necessary,  different  arrangements  will  be  made  with 
client  for  examination  of  debtor  in  supplementary  proceedings, 
rou  will  also  find  inclosed  a  check  for  $3.00  for  issuing,  serving,  and  filing 
ummons.  Kindly  send  summons  over  to  be  served  by  tbe  Ostro  Detective 
sau. 
"Very  truly  yours,  Ostro-Simon  Company." 

he  usual  cost  when  a  claim  came  into  the  Ostro-Simon  Company 
collection  was  that  the  fee  charged  for  collections  was  as  an- 
nced  on  the  card,  the  statement  of  which  is  above  set  forth,  and 
practice  that  existed  between  the  Ostro-Simon  Company  and  the 
K)ndent  was  that,  in  the  event  of  litigation,  the  Ostro-Simon  Com- 
y  charged  its  patrons  20  per  cent.,  of  which  the  Ostro-Simon  Com- 
y  authorized  the  respondent  to  retain  10  per  cent,  for  his  legal 
ices  rendered  in  the  collection  of  the  claim.  The  respondent  alleges 
:  this  practice  is  not  in  contravention  of  section  274  of  the  Penal 
/  of  the  state  of  New  York,  and  that  it  is  not  improper,  nor  does 
Dnstitute  malpractice  of  the  law. 

espondent  further  alleges  that  he  never  directly  bought  any  claim 
n  the  said  Ostro-Simon  Company,  nor  did  he  ever,  either  before 
ifter  any  action  was  brought  or  given,  promise  or  give,  or  promise 
five,  to  the  said  Ostro-Simon  Company  any  consideration  as  an 
icement  to  secure  any  demand  of  any  kind  to  the  said  Ostro-Simon 
ipany  for  the  purpose  of  bringing  action  thereon.  He  further 
jes  that  he  never  induced  the  said  Ostro  to  send  him  claims  of 
kind  whatsoever.     • 

espondent  denies  all  the  allegations  contained  in  the  second  specifi- 
on,  and,  on  the  contrary,  alleges  that  he  did  not  induce  the  said  **"^ 

ro  to  procure  the  said  Garretson  for  the  purpose  of  bringing  the  ""^ 

•ementioned  action.    He  admits,  however,  that  he  commenced  an  &J 

on  in  behalf  of  the  said  Garretson  against  the  aforementioned  De  ^m 

k,  and  recovered  judgment  thereon,  and  paid  over  to  the  said  # 

ro-Simon  Company  the  sum  of  $25.34,  but  denies  that  he  paid  this  ^^ 

L  of  money  in  consideration  of  the  said  David  L.  Ostro  having  *j^ 

nduced  the  said  William  Garretson  to  retain  the  respondent.  *1"J 

.espondent  says  that  he  has  been  merely  carrying  out  the  usual  v'^ 

:tice  obtaining  in  the  collection  business  as  he  has  from  time  to  -rji 

i  seen  the  same  practiced  in  the  commercial  world,  and  has  not  '"'^ 

that  he  was,  at  any  time,  guilty  of  any  wrongdoing.  The  wrongs 
:  respondent  may  be  guilty  of  are  due  more  to  inexperience  on  his 
:  and  to  his  youth  and  ignorance  of  business  methods,  rather  than 
my  criminal  intent  on  his  part,  or  wish  to  do  anything  improper 
Linprofessional. 

Lespondent  submits  that  there  is  no  necessity  to  submit  this  pro- 
ling  to  the  official  referee,  but  that  he  is  willing  to  have  this  court 
ler  its  decision  upon  the  petition  and  answer,  and  in  view  of  his 
th  and  inexperience  of  the  practice  of  his  profession  trusts  that, 
imuch  as  this  proceeding  is  one  of  first  impression,  the  court  take 
1  matter  into  consideration  in  determining  whether  or  not,  as  a 
ter  of  fact,  he  has  been  guilty  of  the  practices  with  which  he  is 
rgcd. 
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[1]  Section  274  of  the  Penal  Law  provides  as  follows: 

"Buying  demands  on  which  to  hrlng  an  aclion.  An  attorney  or  oonnselor 
shall  not: 

"1.  Directly  or  indirectly,  buy,  or  be  in  any  manner  interested  In  buying,  a 
bond,  promissory  note,  bill  of  exchange,  book  debt,  or  any  other  thing  in 
action,  with  the  intent  and  for  the  purpose  of  bringing  an  action  thereon. 

**2.  By  himself,  or  by  or  in  the  name  of  another  person,  either  before  or 
after  action  brought,  promise  or  give,  or  procure  to  be  promised  or  given,  a 
valuable  consideration  to  any  person,  as  an  inducement  to  placing,  or  in  con- 
sideration of  having  placed,  in  his  hands,  or  in  the  hands  of  another  person, 
a  demand  of  any  kind,  for  the  purpose  of  bringing  an  action  thereon,  or  of 
representing  the  claimant  In  the  pursuit  of  any  civil  remedy  for  the  recovery 
thereof.  But  this  subdivision  does  not  apply  to  an  agreement  between  attor- 
neys and  counselors,  or  either,  to  divide  between  themselves  the  compensation 
to  be  received. 

"3.  An  attorney  or  counselor  convicted  of  a  violation  of  any  of  the  provisions 
of  this  section,  in  addition  to  the  punishment  by  fine  and  impriewnment  pre- 
scribed therefor  by  this  section,  forfeits  his  office. 

"4.  An  attorney  or  counselor  who  violates  either  of  the  first  two  subdivi- 
sions of  this  section  Is  guilty  of  a  misdemeanor;  and,  on  conviction  thereof, 
shall  be  punished  accordingly,  and  i^ust  be  removed  from  office  by  the  Su- 
preme CJourt." 

The  respondent  claims  that  he  did  not  seek  out  the  Ostro-Simon 
Company,  but  that  the  arrangement  was  suggested  to  him  by  David 
L.  Ostro,  the  moving  spirit  of  said  company  and  that  as  neither  a  cor- 
poration nor  an  individual  under  the  guise  of  a  corporate  name  is 
'    ^  permitted  to  practice  the  profession  of  law  it  was  necessary  for  the 

^  company  to  retain  the  services  of  an  attorney  for  that  purpose,  and 

;    ^  that  it  did  retain  him,  and  that  he  merely  received  as  his  fee  for  the 

•'.    C  prosecution  of  the  suits  one-half  of  the  fee  regularly  charged  by  said 

^     ^  company  to  its  patrons.     In  other  words  the  charge  is  that  the  re- 

4    %  spondent  entered  into  an  unlawful  agreement  by  which  he  agreed  to 

i     ^  pay  one-half  of  the  fees  which  he  would  receive  for  any  services  per- 

I     ^j  formed  for  individuals  which  Ostro  should  procure  to  employ  him 

I     If  as  attorney. 

^     5  The  answer  is  that  he  was  employed  solely  as  the  attorney  for  the 

5  collection  agency,  which  agreed  to  allow  him  for  his  services  one-half 

iS  of  the  fees  which  the  agency  charged  its  customers.     Incidentally 

-j  thereto   the   respondent   claims   that  the  arrangement   was   brought 

^  about  at  the  instigation  of  the  controlling  manager  or  owner  of  the 

^  agency,  and  that  the  respondent  never  had  any  personal  relations  with 

the  customers  of  said  agency ;  that  they  were  not  his  clients,  but  that 
his  only  client  was  said  agency.  The  difficulty  is  that  in  the  court 
proceedings  which  he  instituted  he  did  appear  as  attorney  of  record  for 
the  individuals  who  owned  the  claims,  and  as  such  attorney  he  pros- 
ecuted, not  the  claims  of  the  agency,  but  of  the  individuals,  and,  as 
such  attorney,  he  recovered  and  collected  judgments,  including  costs. 
So  far  as  the  court  proceedings  were  concerned,  he  was  the  attor- 
ney for  the  plaintiffs  in  the  action  which  he  instituted  and  prosecuted, 
and  they  were  his  clients.  If  he  had  failed  to  account  for  and  turn 
over  the  moneys  so  collected  by  him  as  attorney  as  the  result  of  litiga- 
tion, there  can  be  no  doubt  that  he  would  have  been  personally  re- 
sponsible to  them,  a  responsibility  which  tliey  could  have  enforced 
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mmmary  proceedings,  and  for  such  misconduct  upon  his  part  in 
relation  of  attorney  to  them  he  would  have  been  amenable  to  dis- 
inary  proceedings  by  this  court.  The  fact  of  his  appearing  as 
rney  of  record  in  litigated  proceedings  established  by  record  evi- 
ce  of  the  highest  character  the  relation  of  attorney  and  client. 
m  the  amounts  so  collected  by  him  he  retained  20  per  cent,  as  re- 
leration  for  services  rendered  in  collecting  the  claim  as  the  result 
itigation,  and  of  this  he  agreed  to  pay  10  per  cent,  to  the  coUec- 

agency.     What  was  this?    Was  it  a  payment  by  him  of  a  pro- 
tion  of  his  fee  taken  from  his  client's  money,  collected  by  him,  to 

person  or  agency  procuring  the  client  for  him,  or,  was  the  10 
cent,  which  he  retained  compensation  paid  to  him  by  the  collect- 
agency,  who,  he  claims,  was  his  real  client  for  services  rendered 
t.  Whatever  way  we  look  at  it,  it  is  clear  that  there  was  a  split- 
:  of  the  fees  between  an  attorney  and  the  person  or  party  not  an 
►rney,  and  not  competent  to  practice  law,  for  legal  services  ren- 
ed  to  a  third  person,  whose  attorney  of  record  he. was,  and  with 
Dm  the  relation  of  attorney  and  client  legally  existed, 
^he  collection  agency  clearly  held  itself  out  as  engaged  in  collecting 
ms  by  suit  if  necessary.    Its  circular  said : 

1 10  per  cent  fee  on  all  claims,  before  suit;  •  •  ♦  a  20  per  cent,  fee 
minimum  disbursements  on  all  claims,  tcAere  auit  nuust  he  hroughV* 

Use: 

**Terms  for  Suit 

n  any  sum  up  to  $1,000 •. 10% 

n  any  sum  over  $1,000 5%  '    •^J 

Inimum  fee $5.00  ""^ 

En  case  of  suit,  plaintiff  is  to  pay  all  court  costs  in  advance,  in  any  event,  ^^ 

no  fee  sbaU  be  due  the  attorney  except  out  of  a  recovery,  unless  the  ^S 

m  is  contested,  and  there  is  extra  labor  justifying  the  extra  charge.    Such  ^i^ 

;t  be  named  and  agreed  upon.    If  defendant  is  to  be  examined  in  supple-  J^^ 

itary  proceedings,  an  extra  fee  is  also  charged.    No  suit  is  commenced  un-  •""• 

authority  is  given."  •^^ 

n  its  letter  to  respondent  it  inclosed  a  complaint  verified,  not  by  it  ^^ 

plaintiff,  but  by  its  customer:  j>^ 

rhis  claim  is  given  to  you  on  a  10  per  cent  basis,  and  If  collected  we  are  !Ii*J 

•eceive  one-half  of  10  per  cent,  from  you.    This  is  for  bringing  suit,  and  Zlr^ 

'ar  as  taking  judgment    After  that,  if  necessary,  different  arrangements  "^ 

be  made  with  our  client  for  examination  of  debtor  in  supplementary  pro- 
lings." 

n  another  letter,  inclosing  two  verified  complaints,  it  said : 

[t  is  understood  that  this  claim  is  taken  on  a  10  per  cent  basiSp  with  the 
Ed  division  between  offices." 

?he  respondent,  therefore,  did  promise  and  give  a  valuable  consid- 
tion  to  the  agency  as  an  inducement  to  placing,  or  in  consideration 
placing,  in  his  hands  a  demand  for  the  purpose  of  bringing  an 
on  thereon,  as  prohibited  by  section  274  of  the  Penal  Law. 
2]  We  are  clearly  of  the  opinion  that  the  relation  was  one  which 
court  cannot  sanction  or  approve.    An  attorney  of  record  will  not 
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be  permitted  to  deny  that  the  relation  of  attorney  and  client  exists  be- 
tween himself  and  the  person  for  whom  he  appears  and  conducts  lit- 
igation. Nor  can  this  court  sanction  the  splitting  of  fees  by  an  attorney 
with  a  layman  or  a  corporation,  or  a  voluntary  association  not  au- 
thorized to  practice  law,  as  an  inducement  or  reward  for  the  procur- 
ing of  business.  Matter  of  Clark,  108  App.  Div.  150,  95  N.  Y.  Supp. 
388,  affirmed  184  N.  Y.  222,  77  N.  E.  1 ;  Matter  of  Shay,  133  App. 
Div.  547,  118  N.  Y.  Supp.  146,  affirmed  on  opinion  of  Ingraham,  T-, 
196  N.  Y.  530,  89  N.  E.  1112. 

[3]  As,  however,  the  respondent  at  the  time  of  the  act  complained 
of  was  a  young  man  of  about  26  years  of  age,  only  2  years  at  the  bar, 
with  little  or  no  experience,  and  as  the  proposition  was  brought  to  him 
by  the  agency,  we  think  that  the  ends  of  justice  will  be  sufficiently  at- 
tained by  this  disapproval  of  the  character  of  the  relations  existing 
between  him  and  the  collecting  agency,  and  his  censure  for  his  par- 
ticipation therein,  with  a  warning  to  those  who  may  hereafter  partici- 
pate in  like  transactions.    Settle  order  on  notice.    AH  concur. 


HALBB  V.  ADAl^IS  et  al.    (No.  1.) 
(Supreme  Court,  Appellate  DiYision,  First  Department.    April  14,  1916.) 

1.  Pleading  ^=»8(1) — ^Allegations — Conclusion  of  Law. 
Conclusions  of  law  in  a  pleading  add  nothing  to  it,  as  its  validity  must 

be  determined  from  the  facts  set  forth. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  12,  25,  28;  Dec. 
Dig.  <@=>8(1).] 

2.  Landlord  and  Tenant  «=»208(1) — Rent— Liabilitt  of  Lessee  After  As- 
signment. 

That,  under  a  lease  permitting  its  assignment  by  lessees  to  a  cor- 
I  poration  to  be  organized  to  carry  on  their  business,  the  corporation  was 

t  formed  three  years  thereafter,  and  assumed  lessees'  liabilities,  and  paid 

I  the  rent  until  it  consolidated  with  another  corporation,  which  in  turn  paid 

it,  and  that  lessor  received  such  rent,  does  not  show  a  valid  release  of 
lessees  from  their  covenant  to  pay  stipulated  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  C^ent  Dig,  §§ 
821,  830,  831;   Dec.  Dig.  <g=>208(l).] 

3.  Landlord  and  Tenant  «=»208(1) — ^Reniv-Liabilitt  of  Lessee  After  As- 
signment. 

Neither  the  consent  of  a  landlord  to  the  assignment,  nor  his  accept- 
ance of  rent  from  the  assignee  of  the  original  tenant,  releases  the  latter 
from  his  covenant  to  pay  the  rent 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  If 
821,  830,  831 ;   Dec.  Dig.  <g=>206<l).] 

4.  Landlord  and  Tenant  ^=:»208(1) — Rent — Liabilitt  of  Lessee  After  As- 
signment. 

To  release  a  lessee  from  liability  for  rent  after  assignment  of  his 
lease,  an  agreement,  express  or  implied,  releasing  him,  must  appear. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Pig.  §} 
821,  830,  831;   Dec.  Dig.  <^=»208(1).] 

5.  Pleading  ^=>345(2) — Judgment — ^Pleadings,  When  Pbopbb. 
Only  where  the  truth  or  falsity  of  facts  alleged  is  unmistakably  within 

the  knowledge  of  the  adverse  party  may  his  denials  of  any  knowledge  or 
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Information  sufficient  to  form  a  belief  thereof  be  treated  as  a  nttUity, 
and  judgment  on  the  pleadings  granted. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Gent  Dig.  |  1056 ;  Dec.  Dig. 
«s»345(2).] 

UBADiNG  ^=s>35 — NBCESsmr  OF  Pboof— Conclusions  of  Law. 

Allegations  which  are  mere  conclusions  of  law  may  be  treated  as  im- 
materiaL 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  If  76-^;  Dec. 
Dig.  ^ss>36.1 

Dowling,  J.,  dissenting. 

ippeal  from  Special  Term,  New  York  County. 

LCtion  by  William  A.  Halbe  against  Samuel  Adams  and  another. 

m  an  order  (155  N.  Y.  Supp.  995),  denying  motion  for  judgment  on 

pleadings,  defendants  appeal.    Affirmed. 

Lrgucd  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 

ITH,  and  DAVIS,  JJ. 

no.  J.  Adams,  of  New  York  City,  for  appellants. 

reorge  H.  Taylor,  Jr.,  of  New  York  City,  for  respondent 

IcLAUGHLIN,  J.  This  appeal  is  from  an  order  denying  def end- 
s' motion  for  judgment  on  the  pleadings.  Section  547,  Code  of 
il  Procedure. 

^he  action  is  brought  to  recover  $1,500  rent  claimed  to  be  due  under 
ritten  lease.  The  complaint  alleges  that  the  plaintiff  is  the  devisee 
Dne  Charles  Halbe,  who,  on  February  4,  1897,  by  an  instrument  in 
ting,  leased  to  the  defendants  certain  real  estate  in  the  city  of  New 
rk  for  a  term  of  26  years  from  the  1st  of  May  of  that  year,  the  de-  ^^ 

dants  covenanting  to  pay  to  him,  his  executors,  administrators  and  «««» 

igns  the  rent  reserved  in  installments  in  advance  on  the  1st  day  of  H^gp 

h  month ;  that  the  lessees  entered  into  possession  and  that  Charles  gjj 

Ibe,  and  since  his  death  the  plaintiff,  has  at  all  times  performed  the  .    ST 

ns  and  conditions  to  be  performed  by  the  lessor,  but  defendants  ••^ 

e  failed  to  pay  the  installment  of  rent  which  fell  due  on  the  1st  of  ;tS 

rch,  1915.  qdL 

^ht  defendants,  by  their  amended  answer,  admit  the  making  of  the  -^^ 

je  referred  to  in  the  complaint ;  that  they  entered  into  possession  of  ;  •  ^ 

premises,  and  that  the  rent  sued  for  has  not  been  paid ;  but  put  in  *-\J, 

le  the  allegation  of  performance  on  the  part  of  the  plaintiff  and  his  ""^ 

decessor  and  the  nonperformance  by  the  defendants.  Three  sep- 
te  defenses  are  then  set  forth,  only  one  of  which  need  be  consid- 
d.  This  defense  is  to  the  effect  that  at  the  time  of  the  execution  of 
lease  the  defendants  were  copartners  carrying  on  a  dry  goods  busi- 
s  under  the  name  of  Adams  &  Co. ;  that  they  then  contemplated 
forming  of  a  corporation  to  take  over  their  business,  which  involved 
acquisition,  either  by  purchase  or  leasing  for  a  long  term,  lands 
Charles  Halbe,  for  the  erection  of  a  large  department  store  thereon 
such  corporation  when  formed,  and  the  assumption  by  it  of  all  the 
ets  and  liabilities  of  the  defendants,  including  those  acquired  and  in- 
red  in  getting  such  property ;  that  this  purpose  was  communicated 
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to  Charles  Halbe,  who  assented  thereto,  and  the  lease  was  then  ex- 
ecuted by  the  defendants ;  that  it  contained  the  usual  covenant  against 
assignments  of  the  same  without  the  written  consent  of  the  lessor,  but 
also  contained  the  following  provision : 

"And^  whereas,  the  said  lessees  contemplate  the  organization  of  a  corpora- 
tion which  shall  carry  on  the  business  which  they  design  to  conduct  on 
the  premises  hereby  demised,  the  lessor  now  hereby  consents  that  In  that 
event  the  lessees  may  assign  this  lease  to  such  corporation  when  formed." 

Then  follow  allegations  that  on  July  11,  1900,  the  Adams  Dry  Goods 
Company  was  incorporated  and  took  over  the  assets  and  assumed  the 
liabilities  of  the  defendants ;  that  on  July  18,  1900,  they  assigned  the 
lease  to  the  corporation,  which  accepted  the  same,  entered  into  pos- 
session of  the  premises,  and  proceeded  to  construct  a  department  store 
according  to  plans  approved  by  Charles  Halbe,  and  thereafter  paid 
the  rent  stipulated  to  be  paid  to  him  and  performed  the  other  terms  of 
the  lease  to  be  performed  by  the  lessee.  It  is  further  alleged  that  on 
July  25,  1906,  the  Adams  Dry  Goods  Company  was  consolidated  with 
another  corporation  under  the  name  of  the  O'Neill-Adams  Company, 
which,  after  such  consolidation,  took  over  the  assets  and  assumed  the 
liabilities  of  the  Adams  Dry  Goods  Company,  and  that  Charles  Halbe 
received  the  rent  from  it.  Then  follow  other  allegations,  mostly  con- 
clusions of  law,  which  do  not,  as  it  seems  to  me,  add  anything  to  the 
defense  attempted  to  be  set  forth— e.  g.,  it  is  alleged  that  it  was  "the 
general  purport  and  intent"  of  the  lease  that  the  defendants  should 
continue  in  the  relation  of  lessee  to  Charles  Halbe  only  until  the  incor- 
poration of  the  Adams  Dry  Goods  Company  and  the  assignment  of 
the  lease  to  it;  that  Charles  Halbe  should  and  did  accept  the  latter 
as  tenant;  that  thereafter  he  accepted  the  O'Neill-Adams  Company 
as  tenant,  as  did  also  the  plaintiff,  which  constituted  a  novation,  and 
defendants  were  thereby  released. 

[1-4]  It  is  unnecessary  to  cite  authorities  to  the  effect  that  the  con- 
clusions of  law  in  a  pleading  add  nothing  to  it.  Its  validity  must  be 
determined  from  the  facts  set  forth,  and  not  from  legal  conclusions 
drawn  therefrom  by  the  pleader.  When  the  answer  here  under  con- 
sideration IS  thus  tested,  I  do  not  think  the  facts  set  forth  establish  a 
valid  defense  to  the  cause  of  action  set  out  in  the  complaint,  since  it 
does  not  show  a  valid  release  of  defendants  from  their  covenant  to 
pay  the  rent  stipulated  to  be  paid.  It  has  long  been  settled  that  neither 
the  consent  of  a  landlord  to  the  assignment  of  a  lease,  nor  the  accept- 
ance of  rent  from  an  assignee  of  the  original  tenant,  releases  the  lat- 
ter from  his  covenant  to  pay  the  rent.  Casey  v.  Wheaton,  157  App, 
Div.  140,  141  N.  Y.  Supp.  985 ;  Ettlinger  v.  Kruger,  146  App.  Div. 
824,  131  N.  Y.  Supp.  436;  Ranger  v.  Bacon,  3  Misc.  Rep.  95,  22  N. 
Y.  Supp.  551 ;  Wilson  v.  Lester,  64  Barb.  431 ;  House  v.  Burr,  24 
Barb.  525;  Jackson  v.  Brownson,  7  Johns.  227,  5  Am,  Dec.  258. 
Something  more  than  this  must  be  shown.  It  must  appear,  in  addition 
thereto,  that  there  was  an  express  agreement  by  which  the  lessee  was 
released  from  his  covenant  to  pay  the  rent,  or  facts  shown  from  which 
such  agreement  can  be  implied.  Here  it  is  not  claimed  there  was  any 
express  agreement  to  release  the  defendants,  nor  are  facts  set  forth 
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n  which,  I  think,  such  agreement  can  be  inferred.  It  may  be  as- 
led  that  Charles  Halbe  was  informed  of  the  defendants'  purpose 
orm  A  corporation  for  the  purposes  stated,  and  that  he  consented 
he  assignment  of  the  lease  to  that  end.  But,  even  so,  it  does  not 
3w  that  he  thereby  consented  to  or  did  release  the  defendants 
n  their  covenant  to  pay  the  rent. 

for  do  I  think  Van  Schaick  v.  Third  Avenue  R.  R.  Co.,  49  Barb. 
,  is  an  authority  to  the  contrary.  That  was  not  an  action  to  hold 
original  lessee,  but  a  suit  in  equity  to  compel  a  corporation  subse- 
atly  formed  to  perform  the  covenants  of  the  lease.  The  liability 
he  original  lessee  on  his  covenant  was  not  brought  in  question.  It 
eared  that  the  original  lessee  took  the  lease  under  an  express  trust, 
lenced  by  a  written  instrument  that  the  lease  was  to  be  for  the  ben- 
of  a  corporation  to  be  thereafter  formed.  The  corporation  was 
ned,  and  the  lessee  turned  over  the  lease  to  it,  as  he  had  agreed 
lo.  The  court  held  that  the  testimony  satisfactorily  established  an 
lied  agreement  on  the  part  of  the  corporation  to  pay  the  rent,  that 
lease  was  executed  for  its  benefit,  and  that,  as  between  Van  Schaick 
the  corporation,  the  former  was  a  mere  trustee  and  the  latter  was 
)ay  the  rent.  ()n  appeal,  the  case  was  affirmed  by  the  Court  of  Ap- 
is (38  N.  Y.  346),  it  holding,  as  appears  by  the  headnote,  that  the 
Je  case  showed  that  the  original  lessee  acted  as  agent  or  trustee 
Y  for  the  benefit  of  his  associates  and  not  as  the  beneficial  lessee  of 
premises;  hence  the  liability  of  the  corporation.  There  is  not  a 
gestion  in  either  opinion,  so  far  as  I  have  been  able  to  discover,  that, 
I  an  action  been  brought  by  the  landlord  against  the  lessee  on  his 
enant  to  pay,  a  recovery  could  not  have  been  had.  ZZ^ 

n  the  case  now  before  us  it  appears  that  more  than  three  years  «— • 

>sed  between  the  making  of  the  lease  and  the  formation  of  the  |*3» 

ams  Dry  Goods  Company,  during  which  period  the  defendants  had  g^ 

beneficial  enjoyment  of  the  demised  prerriises  and  paid  the  rent  y^ 

^ulated.  •*■* 

5,  6]  But  if  it  be  assumed  that  the  defense  considered  is  sufficient  V^ 

law,  which  I  do  not  think  it  is,  nevertheless  the  motion  for  judg-  tj-« 

it  on  the  pleadings  was  properly  denied.    Issues  are  raised  by  de-  t^^j^ 

Is  in  the  reply,  which  can  only  be  disposed  of  by  a  trial.    It  is  only  I^^^ 

sre  the  truth  or  falsity  of  facts  alleged  is  unmistakably  within  the  *'';i 

►wledge  of  the  adverse  party  that  his  denials  of  any  knowledge  or  *^*^ 

:)rmation  sufficient  to  form  a  belief  thereof  can  be  treated  as  a 
iity  and  judgment  on  the  pleadings  granted.  Kirschbaum  v.  Esch- 
tin,  205  N.  Y.  127,  98  N.  E.  328.  It  is  true  that  the  reply  contains 
tain  denials  of  matters  set  up  in  the  answer,  as  to  the  truth  or  falsity 
which  the  plaintiflF  must  unmistakably  have  knowledge,  for  instance,  - 
provisions  of  the  lease,  and  as  to  such  they  do  not  raise  an  issue ; 
there  are  other  denials,  which  are  good,  and  do,  as  stated,  raise  an 
le.  The  plaintiflf,  as  before  stated,  is  the  devisee  of  the  original 
lor,  Charles  Halbe,  and  the  latter's  knowledge  cannot  be  imputed  to 
I.  The  denial  of  any  knowledge  or  information  sufficient  to  form 
elief  as  to  such  allegations  is  sufficient  to  put  the  defendants  to 
ir  proof.    Allegations  which  are  mere  conclusions  of  law  may  be 
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treated  as  immaterial.  Knapp  v.  City  of  Brooklyn,  97  N.  Y.  520; 
Jordan  v.  National  Shoe  &  Leather  Bank,  74  N.  Y.  467,  30  Am.  Rep. 
319. 

I  think  the  motion  was  properly  denied.  It  follows,  therefore,  that 
the  order  appealed  from  is  right,  and  should  be  affirmed,  with  $10 
costs  and  disbursements. 

CLARKE,  P.  J.,  and  SMITH  and  DAVIS,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  I  dissent,  upon  the  ground  that  under 
the  allegations  of  the  answer,  either  admitted  or  not  properly  put  in 
issue  by  the  form  of  the  reply  thereto,  it  sufficiently  appears  that  both 
lessor  and  lessees,  at  the  time  of  the  execution  of  the  lease  and  by  a 
fair  reading  of  its  terms,  contemplated  that  a  corporation  was  to  be 
formed  to  carry  on  the  business  of  the  individual  lessees,  and  that, 
when  formed,  it  was  to  succeed  to  the  business,  take  possession  of  the 
demised  premises,  and  assume  all  the  liabilities  thereunder,  including 
the  payment  of  rent.  Nor  does  plaintiff  make  any  adequate  denial  of 
the  allegation  that  he  continued  in  all  respects  to  recognize  and  treat 
the  O'Neill-Adams  Company  as  tenant  under  the  lease  until  March  1, 
1915. 


u  For  these  reasons  I  favor  a  reversal  of  the  order  appealed  from,  and 

the  granting  of  defendant's  motion  for  judgment  on  the  pleadings. 


HALBE  Y.  ADAMS  et  aL     (No.  2.) 

(Supreme  0>art,  Appellate  Division,  First  Department    April  14,  1916.) 

Appeal  from  Special  Term,  New  York  County. 
I     9  Action  by  William  A.  Halbe  against  Samuel  Adams  and  another.    From  an 

i     ^  order   denying  a   motion   for  Judgment  on   the  pleadings,   defendants  ap- 

peal.   Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING,  SMITH, 
and  DAVIS,  JJ. 

Jno.  J.  Adams,  of  New  York  City,  for  appellants. 
George  H.  Taylor,  Jr.,  of  New  York  City,  for  respondent 

McLaughlin,  J.  This  appeal  is  from  an  order  denying  a  motion  for 
judgment  on  the  pleadings.  The  action  was  brought  to  recover  rent  alleged 
to  be  due  for  the  month  of  April,  1915,  and  the  questions  presented  are  tlie 
same  as  those  considered  in  Halbe  v,  Adams  (Action  No.  1)  158  N.  Y.  Supp. 
880,  decided  herewith. 

For  the  reasons  stated  in  the  opinion  in  that  case,  the  order  here  appealed 
from  is  affirmed,  with  $10  costs  and  disbursements. 

CLARKE.  P.  J.,  and  SMITH  and  DAVIS,  JJ.,  concur.  DOWLING,  J.,  dls- 
4sents. 
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HATCH  et  al.  v.  WESTERN  DEVELOPMENT  CO.  et  aL     • 
ipreme  Court,  Appellate  Division,  First  Department    April  14,  ldl6.) 

iAUDULENT     CONVEYAN^CES     ^=>263(1) — COMPLAINT — SUFFICIENCT, 

A  complaint,  alleging  that  the  individual  defendants  transferred  their 
property  to  the  corporate  defendants  without  consideration  and  for  the 
express  purpose  of  liindering,  delaying,  and  defrauding  creditors,  that 
such  corporations  had  no  bona  fide  stockholders,  and  that  all  the  officers 
emd  directors  were  dummies  of  the  individual  defendants,  is  sufficient  to 
charge  that  the  conveyances  were  fraudulent,  and  to  entitle  plaintiffs  as 
creditors  of  the  individual  defendants  to  set  aside  the  conveyances  and 
recover  the  property. 

[Ed.  Note.— For  other  cases,  see  Fraudulent  Conveyances*  Cent  JDig.  |i 
771-774;  Dec.  Dig.  <©=»263(l).l 

DTION   ^=s>50{4,) — JOINDEB — ^PaBTIES  INV0I*VED. 

Creditors  of  individuals,  who  fraudulently  conveyed  their  property  both 
tx)  corporations  and  to  individuals,  may  in  one  suit  join  the  individuals 
and  the  corporations,  though  the  transfers  were  not  the  result  of  a 
single  scheme  or  conspiracy ;  all  being  parties  to  the  fraudulent  intent. 

[Ed.  Note.--For  other  cases,  see  Action,  Cent  Dig.  81  524,  527,  581,  534- 
E547;    Dec.  Dig.  ^s=s>50(4).] 

ppeal  from  Special  Term,  New  York  County.  "yfT 

ction  by  Henry  P.  Hatch  and  another  against  the  Western  Devel-  |^ 

lent  Company  and  others,  impleaded  with  Otto  C.  Heinze  and  jTJ 

rs.     From  an  interlocutory  judgment  sustaining   demurrers  to                 ,  ^^^ 

complaint,  plaintiffs  appeal.    Reversed,  and  demurrers  overruled.  j^S 
rgued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  DOWUNG, 
[TH,  and  DAVIS,  JJ. 

>hn  A.  Garver,  of  New  York  City,  for  appellants.  m«» 

eonard  G.  McAneny,  of  New  York  City,  for  respondents.  Ujp 

MITH,  J.    The  complaint  is  brought  by  a  copartnership,  which  is  ^^ 

idgment  creditor  of  an  insolvent  firm  composed  of  the  defendants  **• 

3  C.  Heinze,  Arthur  P.  Heinze,  and  Max  H.  Schultze,  against  cer-  7^ 

corporate  and  individual  defendants,  to  whom  it  is  claimed  the  l^mj 

its  of  the  Heinze  firm  were  fraudulently  conveyed,  and  the  relief  l^'r! 

landed  is  the  avoidance  of  these  transfers,  a  decree  that  the  de-  ij  — 

iants  render  an  account  of  the  property  received,  and  an  order  re-  •-;> 

ining  the  defendants  from  disposing  of  the  property.  *^*^ 

he  five  corporate  defendants  demurred  to  the  complaint  on  the 
jnds  that  no  cause  of  action  was  stated  and  that  there  was  a  mis- 
der  of  causes  of  action.  The  court  below  sustained  the  demurrer 
he  first  ground  and  did  not  pass  on  the  second.  This  court  is  of  the 
lion  that  the  demurrer  should  have  been  overruled  as  to  both 
inds. 

he  outline  of  the  allegations  of  the  complaint  is  that  the  defendants 
3  C.  Heinze,  Arthur  P.  Heinze,  and  Max  H.  Schultze  as  a  partner- 
>  failed  on  October  21,  1907,  and,  having  valuable  assets,  disposed 
hem  in  fraud  of  their  creditors,  **as  is  hereinafter  more  specifically 
forth";   that  the  defendant  Ada  Louise  Heinze  was  the  wife  of 

^'or  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
158  N.Y.S.— 25 


Digitized'by 


Google 


386  158  NEW  YORK  8UPPLBMBNT  (Sup.  Ct. 

Otto  C.  Heinze,  the  defendant  Ruth  Noyes  Heinze  was  the  wife  of 
Arthur  P.  Heinze,  and  the  defendant  Elize  P.  Schultze  was  the  wife  of 
Max  H.  Schultze ;  that  "in  or  about  the  year  1907  and  at  various  times 
thereafter*'  the  individual  defendants,  except  Singer,  "entered  into  a 
corrupt  and  fraudulent  scheme  and  conspiracy  to  misappropriate  the 
assets  and  property"  of  the  partners  "for  the  express  purpose  of  hin- 
dering, delaying,  and  defrauding  such  creditors,  including  the  plain- 
tiffs"; that  on  or  about  December  8,  1908,  they  caused  to  be  incor- 
porated the  defendant  Western  Development  Company,  and  "thereupon 
caused  to  be  transferred  to  the  said  Western  Development  Company 
all  of  the  assets  of  the  said  copartnership  of  Otto  C.  Heinze  &  Co., 
and  o£  the  defendants  Otto  C.  Heinze,  Arthur  P.  Heinze,  and  Max 
H.  Schultze,  individually,  which' had  not  theretofore  been  fraudulently 
disposed  of";  that  during  the  year  1911  they  caused  to  be  incorpo- 
rated six  other  corporations,  including  the  demurring  corporations, 
other  than  the  Western  Development  Company,  and  caused  to  be  as- 
signed to  them  by  the  Western  Development  Company,  "without  the 
payment  of  any  consideration  therefor,  a  substantial  portion  of  the 
assets  and  property  of  the  said  partnership";  that  each  of  the  cor- 
porate defendants  "was  organized  for  the  express  purpose  of  acquiring 
some  portion  of  the  assets  and  property  of  Otto  C.  Heinze,  and  the 
defendants  Otto  C.  Heinze,  Arthur  P.  Heinze,  and  Max  H.  Schultze, 
individually  and  as  members  of  the  said  partnership  of  Otto  C.  Heinze 
&  Co.,  and  the  transfers  of  property  made  to  the  said  defendant  cor- 
porations, respectively,  as  aforesaid,  were  each  and  all  made  with  a 
like  fraudulent  intent";  and  that  "in  further  pursuance  of  the  said 
fraudulent  intent"  the  partners  and  others,  "conspiring  with  them  for 
the  purposes  aforesaid,  transferred  and  delivered,  without  consid- 
eration or  value  therefor  being  paid,  from  time  to  time  during  the 
years  1906  and  1908,  to  the  defendants  Ada  Louise  Heinze,  Ruth 
Noyes  Heinze,  and  Elize  P.  Schultze"  property  and  assets  of  the  three 
partners  individually  and  as  a  firm. 

[1]  The  ground  upon  which  the  defendants  base  their  contention 
that  no  cause  of  action  is  stated  as  against  them  is  that  in  the  para- 
graph describing  the  initial  transfer  to  the  Western  Development  Com- 
pany there  is  no  allegation  of  fraudulent  intent  or  want  of  considera- 
tion, and  that  therefore,  so  far  as  appears,  the  Western  Company  took 
a  good  title,  which  it  could  transfer  to  the  other  defendants,  even 
though,  as  alleged,  they  paid  no  consideration.  This  contention  is 
unwarranted,  as  in  paragraph  XVHI  of  the  complaint,  quoted  in  part 
above,  it  was  alleged  that  the  transfers  of  property  made  to  the  de- 
fendant corporations,  including  the  Western  Company,  were  made 
with  the  express  purpose  of  hindering,  delaying,  and  defrauding  cred- 
itors, and  that  these  corporations  had  no  bona  fide  stockholders,  and 
that  all  of  the  officers  and  directors  of  said  corporations  were  dummies 
of  the  defendants  Heinze  and  Schultze.  This  paragraph,  therefore, 
seems  to  contain  an  amply  effective  characterization  of  the  transfer 
to  the  Western  Company,  and  its  allegations  as  to  the  origin  and 
organization  of  the  corporations  we  consider  sufficient  to  charge  them 
with  participation  in  the  fraud. 
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]  It  is  also  argued  that  causes  of  action  are  improperly  joined, 
causes  of  action  against  the  corporations  on  account  of  convey- 
>  made  to  them  in  and  after  1907  are  joined  with  causes  of  action 
ist  the  wives  of  the  partners  on  account  of  conveyances  made  to 
during  1906.  The  complaint  undoubtedly  affords  an  opportunity 
:onfusion  by  alleging  in  paragraph  VII  that  in  1907  the  indi- 
il  defendants,  including  the  partners'  wives,  entered  into  a  con- 
ey to  misappropriate  the  assets,  then  ailing  in  paragraph  VIII 
all  the  transfers  were  made  with  a  fraudulent  intent,  clearly  re- 
ng  to  the  transfers  in  1907,  and  then  in  paragraph  XIX  alleging 
"in  further  pursuance  of  the  said  fraudulent  intent  the  defend- 
*  *  *  and  others,  conspiring  for  the  purposes  aforesaid, 
icrred  and  delivered,  without  consideration  or  value  therefdr  be- 
paid,  from  time  to  time  during  the  year  1906  to  the  defend- 
Ada  Louise  Heinze,  Ruth  Noyes  Heinze,  and  Elise  H.  Schultze 
erty  and  assets."  But  while  these  allegations  indicate  that  the 
;fers  to  the  wives  and  the  transfers  to  the  corporations  were  not 
icluded  in  one  scheme  or  conspiracy,  participated  in  by  all  the 
iferees  and  the  transferror,  we  do  not  think  that  this  is  fatal  to 
►leading. 

le  case  of  Reed  v.  Stryker,  4  Abb.  Dec.  26,  decided  in  1858,  held 
judgment  creditors  might  join  in  one  bill  transferees  who  were 
n  privity  with  each  other.    The  court  on  page  31  said : 

tie  object  of  the  suit  is  single.  The  plaintiffs,  defeated  in  the  collection 
eir  debts  by  the  ordinary  process  of  law,  now  seek  to  reach  the  property 
eir  debtor  In  the  hands  of  those  to  whom  he  had  dishonestly  conveyed  it 

»ver  numerous  the  i)ersons  with  whom  the  property  has  thus  been  deposit-  "^^ 

owever  distinct  the  transactions  by  which  the  debtor  has  sought  to  place  •— » 

rond  the  reach  of  his  creditors,  or  however  widely  it  may  have  scattered  ^»^ 

e  execution  of  this  purpose,  the  effort  to  recover  the  property  and  have  ^S 

plied  to  the  satisfaction  of  the  plaintiff's  debts  embraces  but  a  single  ^"» 

J  of  action."  #* 

lis  case  has  been  followed  by  the  lower  courts  and  cited  with  ap-  'fj 

al,  but  some  of  the  cases  have  intimated  that  in  order  to  join  trans-  'jT| 

js  all  must  be  privy  to  one  scheme  of  disposition.    This  we  believe  t%^ 

*  a  misconception.     It  is  true  that,  in  order  to  join  several  par-  "i-j 

in  one  action,  the  main  issues  of  fact  and  law  must  be  common  *^ 

1 :  but  we  do  not  consider  it  necessary  that  each  transferee  must  '  "^ 

rivy  to  every  transfer.  All  are  bound  together  sufficiently  for 
purposes  of  an  action  like  this  if  the  transfers  are  made  by  the 
>f error  under  the  influence  of  a  continuing  intent  to  defraud.  To 
e  the  language  of  Chancellor  Kent  in  BrinkerhoflF  v.  Brown,  6 
is.  Ch.  139,  which  was  adverted  to  with  approval  in  the  above- 
:ioned  case  of  Reed  v.  Stryker : 

;  appears,  from  the  bill,  that  all  of  the  defendants  were  not  jointly  con- 
!d  in  every  injurious  act  charged.  There  was  a  series  of  acts  on  the  part 
e  persons  concerned  in  this  Genessee  company,  all  produced  by  the  same 
lulent  intent,  and  terminating  in  the  deception  and  Injury  of  the  plain- 
The  defendants  performed  different  parts  In  the  same  drama;  but 
A  still  one  piece,  one  entire  performance,  marked  by  different  scenes.*' 
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In  the  case  at  bar  is  found  successive  fraudulent  transfers  with 
similar  intent  and  purpose  and  similar  result.  These  facts  are  suffi- 
cient to  authorize  joint  effort  to  subject  all  the  property  so  transferred 
to  the  payment  of  the  claims  of  creditors. 

The  interlocutory  judgment  should  therefore  be  reversed,  with  costs, 
and  demurrers  overruled,  with  costs,  with  usual  leave  to  defendants 
to  withdraw  demurrers  and  to  answer,  upon  payment  of  costs  of  de- 
murrer and  of  this  appeal.    Order  filed.    All  concur. 


SOHOENHERR  v.  HARTFIBIiD. 

(Supreme  Court,  AppeHate  Division,  Second  Department.    April  14,  1916.) 

1.  Evidence  «=»220(2) — ^Admissions— Acquiescence  or  Silence. 

In  an  action  for  the  death  of  a  person,  struck  by  defendant's  antomablle 
while  his  chauffeur  was  returning  to  Manhattan  after  visiting  his  wife  in 
Brooklyn,  it  was  plaintiff's  contention  that  the  trip  was  for  the  inddental 
purpose  of  testing  the  car,  which  had  been  under  repair.  The  court  ex- 
cluded testimony  of  a  witness  that  he  repeated  to  defendant  the  diauf- 
feur's  statement  that  he  had  to  take  the  car  out  to  have  it  tested,  and 
^  his  query  as  to  what  difference  it  made  whether  he  tested  the  machine 

^  In  Brooklyn  or  Manhattan,  and  that  defendant  made  no  reply.    Held,  that 

^^  this  evidence  was  properly  excluded,  as  defendant's  silence  was  in  no 

^  sense  an  admission  of  any  fact  pertinent  to  the  issue. 

^  [Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |§  772,  774,  775, 

3  777;    Dec.  Dig.  ®=»220(2).] 

2.  Evidence    €=s»243(2) — ^Admissions— Declarations    of    Employes    Sttbse- 
,-     gj  quent  to  Act. 

C  Where,  17  hours  after  plaintiff's  testator  was  struck  by  defendant's 

5  automobile,  driven  by  his  chauffeur,  the  ch'auffeur  told  a  detective  sergeant 

that  he  had  to  take  the  car  out  to  liave  it  tested,  and  asked  what  differ- 
ence it  made  where  he  tested  it,  such  statements  of  the  chauffeur  were  not 
^     ^  admissions  of  a  servant,  binding  upon  defendant 

$     ^  [Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §  010;   Dea  Dig. 

1      gl  «=;>243(2).] 

^  J}  3.  TBIAL  ^=>260(1) — ^iNBTBUCnONB  Ck)VEBED  BY  THOSE  GiVBN, 

V^  It  was  not  error  to  refuse  a  requested  instruction,  where  the  court  had 

^  already  charged  fully  and  fairly  upon  the  subject. 

^  [Ed.  Note.— For  other  cases,  see  Trial,  CJent  Dig.  {  651 ;   Dec.  Dig.  «=» 

1S  260(1).] 

^  4.  Master  and  Servant  ^=»302(6) — ^Injttries  to  Third  Persons— I/Iabilitt. 

Defendant's  chauffeur  drove  defendant's  automobile  for  the  purpose  of 
visiting  his  wife,  and  while  returning  to  the  garage  struck  and  killed 
plaintiff's  testator.  It  was  plaintiff's  contention  that  the  trip  was  for 
the  incidental  purpose  of  testing  the  car,  which  had  been  under  repair. 
Held  that,  if  the  chauffeur  had  generally  the  right  to  test  the  car  after 
repair,  the  case  nevertheless  fell  within  the  rule  that  the  mere  fact  that  an 
injury  was  caused  by  the  negligence  of  a  servant  in  the  performance  of 
an  act,  which  taken  per  se  was  within  tlie  scope  of  his  employment,  will 
not  impose  a  liability  upon  the  master,  If  the  act  was  merely  incidental 
to  the  servant's  attempt  to  perform  an  act  entirely  beyond  the  scope  of  his 
authority ;  it  being  immaterial  that  tlie  accident  occurred  whUe  the  chauf- 
feur was  returning  to  the  garage,  as  the  return  was  as  much  a  part  of  his 
errand,  so  far  as  the  use  of  the  car  was  concerned,  as  the  going. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  1220; 
Dec.  Dig.  <©==>302(6).] 
pi''  '  ■ 

^ss>FoT  other  cases  see  same  topic  6  KEY-NUMBER  in  all  Kejr-Numbered  Digests  it  Indexei 
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[ASTEB  AND  SeBVANT  €=»330(3) — ^INJUBUES  TO  THIBD  PEBSONEH-WEIOHT  AND 
SUFFICIBNCT  OF  EVIDENCE. 

In  an  action  for  the  death  of  a  person,  struck  by  defendant's  automo- 
bile while  his  chauffeur  was  returning  from  visiting  his  wife,  In  which 
plaintiff  claimed  that  the  trip  was  for  the  incidental  purpose  of  testing 
the  car,  which  had  been  under  repair,  evidence  as  to  the  necessity  of  test- 
ing the  car  held  to  show  by  the  weight  thereof  that  the  trip  was  not  with- 
in the  implied  powers  of  the  chauffeur  to  test  the  car. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  1272 ; 
Dec.  Dig.  «=»330(3).] 

[ASTEB  AND  SEBVANT  «=»330(2)— InJUBIES  TO  TiTIBD   PEBSONS— EVIDENCE. 

In  an  action  for  the  death  of  a  person,  struck  by  defendant's  automobile, 
plaintiff  contended  that  defendant's  chauffeur  was  driving  the  car  for 
the  incidental  purpose  of  testing  it  after  repairs.  The  chauffeur  testified 
that,  prior  to  the  Thursday  i>receding  the  Monday  of  the  accident,  the 
repairs  had  been  completed ;  that  the  car  was  driven  on  Thursday ;  that 
nothing  was  done  on  it  until  Monday,  when  it  was  aigain  driven ;  that  on 
that  day  a  stone  hit  the  radiator,  putting  a  little  leak  in  it ;  that,  upon  his 
return  to  the  garage,  the  chauffeur  soldered  it  and  put  new  water  in  it; 
that  this  work  was  done  in  an  hour  and  a  half  or  two  hours ;  and  that, 
when  the  chauffeur  left  for  the  trip  during  which  the  accident  occurred, 
water  had  been  pumped  into  the  radiator,  and  there  was  no  leak.  Heldy 
that  it  was  not  error  to  exclude  the  chauffeur's  testimony  that  he  had 
been  working  all  Monday  afternoon,  as  this  did  not  necessarily  contradict 
his  testimony  that  the  repairs  had  been  finished  on  Thursday,  in  view 
of  his  testimony  that  he  had  the  car  out  on  Monday  afternoon,  and  had 
spent  an  hour  or  an  hour  and  a  half  in  soldering  it 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  1271 ; 
Dec.  Dig.  «=;>330(2).] 

PPEAL  AND  EBBOB  ^=»]02&— HABMLESS  EBBOB. 

A  litigant  cannot  profit  by  error  in  rulings,  unless  it  be  so  substantial 
as  to  raise  a  presumption  of  prejudice. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §$  4029,  ••^ 

4030;   Dec.  Dig.  €=»1026.]  *— • 

Lppeal  from  Trial  Term,  Kings  County.  SSS 

LCtion  by  Henry  Schoenherr,  as  executor  of  Herman  P.  Bender,  S£ 

eased,  against  William  Hartfield.    From  a  final  judgment  in  favor  J— • 

lefendant,  plaintiff  appeals.    Affirmed.  •-« 

Lrgued  before  JENKS,  P.  J.,  and  STAPLETON,  MILLS,  RICH,  l^ 

PUTNAM,  JJ.  rip 

rancis  X.  Carmody,  of  New  York  City,  for  appellant.  i\ 

L.  S.  Gilbert,  of  New  York  City,  for  respondent. 

ENKS,  P.  J.  The  action  is  for  negligence.  The  plaintiffs  intes- 
;,  attempting  to  cross  a  city  street  in  the  borough  of  Brooklyn,  was 
ick  and  was  killed  by  a  motor  car  driven  by  Babcock,  the  alleged 
uffeur  of  defendant  Hartfield,  the  alleged  owner  of  the  car.  Hart- 
i  was  in  Europe  at  the  time  of  the  casualty,  and  did  not  return 
-efrom  until  some  weeks  thereafter.  The  litigation,  in  addition  to 
questions  of  contributory  negligence  and  of  negligence,  involved 
ownership  of  the  car,  the  service  of  Babcock,  and  the  question 
ither  at  the  time  of  the  casualty  he  was  about  Hartfield's  business. 
t  uncontradicted  evidence  elicited  by  the  plaintiff  is  that  Babcock 
reled  from  the  garage  in  the  borough  of  Manhattan,  where  the  car 

For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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was  kept,  to  the  borough  of  Brooklyn,  to  visit  his  wife  at  tlieir  hwne, 
and  to  give  money  to  her.  But  it  was  the  contention  of  the  plaintiff 
that  the  trip  was  also  for  the  incidental  purpose  of  testing  the  car, 
which  had  been  under  repair.  The  verdict  was  for  the  defendant,  and 
the  plaintiff  appeals. 

[1,2]  The  plaintiff  insists  that  certain  exceptions  to  several  rulings 
of  the  court  are  well  taken.  The  plaintiff  called  as  a  witness  Patten, 
a  detective  sergeant,  who  had  talked  with  Babcock  17  hours  after  the 
casualty,  and  under  repeated  objections  and  exceptions  Patten  testified 
to  a  subsequent  conversation  between  Patten  and  Hartfield,  whereat 
Patten  had  repeated  to  the  defendant  certain  statements  which  Bab- 
cock had  made  to  Patten  in  the  said  talk  between  them.  The  said  con- 
versation between  Patten  and  Hartfield  was  not  confined,  however, 
to  repetition  of  the  said  statements  of  Babcock,  and  finally,  at  the 
close  of  Patten's  testimony,  the  court  under  exception  strudc  out  so 
much  of  his  testimony  as  related  to  the  alleged  statements  by  Bab- 
cock to  Patten  as  to  how  the  accident  happened  and  what  Babcock  did 
in  the  said  absence  of  the  defendant.  After  protest  and  discussion, 
wherein  the  plaintiff's  counsel  said  that  he  did  not  know  what  "goes 
^  out,"  the  court  stated ; 

^  "I  said  those  matters  which  the  witness  stated  as  having  been  stated  to  bim 

^  by  Babcock  as  to  what  he  did  In  the  absence  of  Mr.  Hartfield  In  Europe,  what 

,^  he  said  and  what  he  did,  about  his  work  and  about  his  services." 

21  The  court  had  not  said  precisely  this,  but  has  ruled  out  the  testi- 

^  mony  of  Patten  of  alleged  statements  by  Babcock  to  Patten  "as  to 

(*  how  the  accident  happened  and  what  he  did  in  the  absence  of  Mr. 

^  Hartfield."     The  testimony  which  could  be  material  and  which  was 

C  ruled  out  is  that  Patten  had  asked  Babcock  what  he  was  doing  in 

2  Brooklyn,  "and  he  said  he  had  to  take  the  car  put  to  have  it  tested.'* 

S  ^7  had  received  my  wages  that  day,  and  I  took  them  over  to  my  wife; 

J  and  what  difference  did  it  make  whether  I  tested  the  machine  in  Brook- 

s' lyn  or  Manhattan,  so  long  as  I  was  testing  it  ?"    It  does  not  appear  that 

C^  the  defendant  made  any  comment  to  Patten  when  Patten  had  repeated 

2  these  statements  of  Babcock.    So  that  all  that  could  be  argued  as  mak- 

ing against  the  defendant  is  that,  without  comment,  he  heard  from 
Patten  that  Babcock  had  said  to  Patten  that  he  (Babcock)  went  on  a 
trip  to  Brooklyn  to  take  his  wages  to  his  wife,  and  that,  as  he  had  to 
take  the  car  out  to  test  it,  he  could  test  it  on  such  a  trip.  In  the  lan- 
guage of  Reed  v.  McCord,  160  N.  Y.  at  page  341,  54  N.  E.  at  page  740, 
if  these  statements  had  remained  in  the  case,  "that  would  have  been  in 
no  sense  an  admission  of  any  fact  pertinent  to  the  issue,  but  a  mere  ad- 
mission of  what  he  [defendant]  had  heard  without,  adoption  or  indorse- 
ment. Such  evidence  is  clearly  inadmissible.  Stephens  v.  Vroman, 
16  N.  Y.  381."  See,  too.  People  v.  Smith,  172  N.  Y.  236,  64  N.  E 
814,    In  Stephens  v.  Vroman,  supra,  the  court  say: 

•*The  admission  only  proves  that  such  out-of-door  statements  were  actually 
made ;  but  the  statements  themselves  being  worthless  and  Incompetent  as  in- 
struments of  evidence,  the  manner  In  which  they  are  brought  to  the  notice  of 
the  Jury  Is  ImmateriaL  The  Jurors  have  no  right  to  be  informed  of  them 
In  any  manner." 
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te  note  to  Greenleaf  on  Evidence,  vol.  1,  §  202,  where  it  is  said 
this  ruling  is  in  accord  with  that  made  in  Roe  v.  Ferrars,  2  B.  & 
48,  and  for  the  same  reason.  The  learned  counsel  for  the  appel- 
cites  section  1053  of  Wigmore  on  Evidence.  In  his  note  to  that 
on.  Professor  Wigmore  cites  "in  accord"  Reed  v.  McCord,  supra, 
[  this  comment,  "(If  not  merely  in  form  an  admission  that  he  had 
d  of  the  fact)."  Further,  such  statements  of  Babcock  cannot  be 
rded  as  the  admissions  of  a  servant,  and  therefore  as  binding  upon 
defendant.  Anderson  v.  Rome,  W.  &  O.  R.  R.  Co.,  54  N.  Y.  334; 
e  Bank  y.  Brocton  Fruit  Juice  Co.,  208  N.  Y.  495,  102  N.  E.^  591. 
I]  It  is  insisted  that  the  court  erred  in  refusal  to  charge  this  in- 
ction,  requested  with  the  comment  that  counsel  thought  that  the 
t  had  "covered  it" : 

^  the  servant,  in  doing  his  master's  business,  departs  from  his  course  to 
[>mething  for  himself,  and  after  doing  his  own  work  is  returning  to  the 
:  of  the  master  and  negUgently  injures  one  on  the  way  back,  the  master 
ible  for  the  damage  inflicted." 

le  Court:  ''I  think  I  said  it  better  than  that.  After  returning  to  and  is 
ged  in  the  work  of  his  master — I  charge  that." 

he  court  had  already  charged  fully  and  fairly  upon  the  subject. 
\]  The  plaintiff  excepted  to  the  following  instruction,  given  after 
main  charge,  upon  request  of  the  defendant: 

f  the  jury  find  from  the  evidence  in  the  case  that  when  Babcock  left  the 
ge  that  night,  his  primary  object  was  to  go  to  his  wife's  home  in  Brook- 
ind  give  her  some  money,  then  he  was  not  on  his  employer's  business." 

he  jury  could  have  found — indeed,  the  proof  thereof  adduced  from 

plaintiff's  witnesses  was  undisputed — as  the  court  said  in  its  charge,  ***^ 

Babcock  took  the  car  from  the  garage  in  New  York  to  his  home  "*^ 

Brooklyn  to  call  upon  his  wife  to  give  her  money,  and  that  there-  Pgj 

r  he,  with  his  companions,  left  there,  and,  after  stopping  at  a  ^m 

e  of  entertainment,  drove  the  car  back  to  the  garage  in  New  York.  ?*** 

re  is  no  proof  that  even  suggests  that  this  errand  was  within  the  ^^^ 

>e  of  Babcock's  authority.    The  most  that  can  be  asserted  to  fasten  'fj 

lity  upon  the  master  is  that  the  chauffeur  had  the  implied  authority  ;J5 

ist  the  car,  that  such  a  test  was  required,  and  that  it  was  within  his  |^^ 

lority  to  make  such  test  upon  such  a  journey.  -i- J 

I  this  case  the  servant  had  not  gone  out  solely  upon  the  business  of  *^^ 

master,  and  incident  to  that  business  had  deviated  from  his  way. 

primary  purpose  of  the  journey  was  for  the  business  or  pleasure, 
►oth,  of  the  servant,  and  the  use  of  his  master's  vehicle  was  but 
ncideftt  of  the  servant's  errand.     It  seems  to  me  that  thie  return 

as  much  a  part  of  the  errand,  so  far  as  the  use  of  the  car  was  con- 
ed, as  the  going,  for  the  use  of  the  vehicle  for  the  errand  required 
etum  to  its  place  of  keep.    I  do  not  attach  importance  to  the  fact 

the  casualty  occurred  after  the  chauffeur  had  visited  his  house  and 
e  he  was  on  return  to  the  garage.    See  Rayner  v.  Mitchell,  L.  R. 

P.  D,  357,  cited  in  Lord  Halsbury's  Laws  of  England,  vol.  20, 
53,  especially  the  comments  of  Lord  Coleridge,  C.  J.,  on  page  360. 
dat  case  the  driver,  while  on  his  return  from  bis  errand,  had  stop- 
to  bring  home  certain  empty  casks  for  his  master. 
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Even  if  the  servant  had  generally  the  right  to  test  the  car  after 
repair,  I  think  that  the  case  falls  within  the  principle  stated  in  Shear- 
man and  Redfield  on  Negligence  (6th  Ed.  by  Street)  vol.  1,  §  148: 

"The  mere  fact  that  the  injury  complained  of  was  caused  by  negligence  of 
the  servant  in  the  performance  of  an  act  which,  taken  per  se,  was  within  the 
scope  of  his  employment,  will  not  impose  a  liability  upon  the  master,  if  the 
act  was  merely  incidental  to  the  servant's  attempt  to  perform  an  act  entirely 
beyond  the  scope  of  his  authority." 

The  distinguishing  feature  of  the  case  at  bar  from  those  cited  by 
the  learned  counsel  for  the  appellant  is  that  in  the  latter  cases  the  serv- 
ant, while  acting  in  the  master's  business  and  within  the  scope  of  his 
employment,  deviated  from  the  line  of  duty  to  his  master.  In  other 
/  words,  the  cases  cited  to  us  might  apply  if  this  journey  had  been  taken 
in  the  master's  business  or  within  the  scope  of  the  servant's  employ- 
ment, in  order  to  test  the  car,  and  his  visit  to  his  home  was  a  deviation 
from  his  duty  to  his  master  and  without  the  latter's  authority. 

[5]  If  I  am  wrong  in  my  disposition  of  this  exception,  the  possible 
criticism  upon  the  instruction  is  that  it  necessarily  excludes  a  finding  of 
liability  upon  the  proposition  that  the  servant,  within  his  authority  and 
the  scope  of  his  employment,  used  that  journey  incidentally  to  test  the 
car  and  therefore  the  master  might  be  held.  But  in  any  event  the  proof 
would  not  justify  a  finding  of  such  liability.  The  chauffeur,  called  by 
the  plaintiff,  testifies  that  after  the  defendant  had  sailed  for  Europe 
on  July  19,  1911,  he  worked  on  the  car  for  2^  weeks;  that  on  Thurs- 
day of  the  week  preceding  Monday,  August  14th,  the  car  had  been 
run  and  that  there  was  nothing  the  matter  with  it  then,  and  it  appears 
that  it  had  been  in  use  on  that  day  from  2 :48  p.  m.  until  S  :22  p.  m. 
The  chauffeur  testifies  that  nothing  had  happened  to  the  car  after  it 
had  been  taken  out  on  that  Thursday,  that  he  did  nothing  on  the  car 
on  Friday  or  Saturday,  that  he  took  out  the  car  on  Monday,  the  day 
of  the  casualty,  August  14th  (and  the  records  show  that  the  car  was 
out  from  4:33  p.  m.  to  5:22  p.  m.),  and  that  there  was  no  defect 
apparent.  He  testifies  that  on  this  last  occasion  a  child  had  thrown  a 
stone  that  hit  the  radiator  and  put  a  "little  leak  in  it" — there  was  an 
open  seam  for  half  an  inch  in  the  honeycomb— and  thereupon  he  filled 
up  the  hole  temporarily,  and  when  he  returned  to  the  garage  he  solder- 
ed it  and  put  new  water  in  it,  and  that  the  work  was  done  in  an  hour 
and  a  half  or  two  hours. 

The  evidence  is  that,  when  the  chauffeur  and  his  companions  left 
at  6:30  or  7  for  this  trip  to  Brooklyn,  water  had  been  pumped  into  the 
radiator  and  there  was  no  leak.  On  cross-examination  the  chauffeur, 
called  by  the  plaintiff,  testified  that  all  of  the  repairs  had  been  made 
prior  to  the  Thursday  preceding  the  Monday  of  the  casualty,  and  that 
he  had  done  nothing  thereafter  save  to  solder  the  leak  on  Monday. 
In  the  face  of  the  proof  which  I  have  described,  and  in  the  absence  of 
any  proof  even  from  the  expert  called  by  the  plaintiff  that  any  test 
trip  like  unto  that  trip  taken  to  Brooklyn  was  necessary,  in  view  of 
this  leak,  I  think  that  a  finding  that  such  a  trip  was  within  the  implied 
powers  of  the  chauffeur  to  test  the  car  would  have  been  contrary  to 
the  weight  of  the  evidence.    I  may  note  that  the  evidence  of  the  plain- 
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Fs  sole  expert  is  not  only  silent  on  this  subject,  but  indicates  that 
e  trips  theretofore  taken  were  sufficient  to  test  the  car. 
[8]  The  plaintiff  insists  that  the  court  erred  in  not  permitting 
terrogation  of  the  chauffeur  as  to  certain  matters  elicited  on  his 
oss-examination,  as  to  his  testimony  upon  such  matters  given  at  a 
evious  trial.  For  the  purposes  of  the  record  the  court  permitted  the 
oposed  inquiries  to  be  put  upon  the  record  without  the  hearing  of 
e  jury.  Examination  of  the  questions  shows  that  they  could  not 
:  material  save  one : 

"Q.  Had  you  been  working  aU  day  [i.  e.,  on  that  Monday]?  A.  I  had  been 
)rking  all  that  afternoon." 

This,  if  heard  by  the  jury,  it  is  asserted,  could  have  been  contrasted 
ith  his  statement  that  he  had  finished  work  on  the  car  on  the  Thurs- 
y  before.  But  it  is  neither  necessarily  contradictory  nor  contrary 
his  testimony  in  this  case,  if  v/e  recall  that  he  had  had  the  car 
it  for  a  "test'*  on  that  Monday  afternoon,  and  had  spent  an  hour  or 
I  hour  and  a  half  on  that  day  in  soldering  it. 

We  perceive  no  errors  in  the  dealing  of  the  court  with  the  deposi- 
m  of  Conchar.  It  ruled  properly  upon  her  answers,  in  so  far  as  they 
*re  irresponsive,  hearsay,  or  involved  her  inferences  or  conclusions. 
[7]  The  counsel  for  the  appellant  has  presented  these  questions  with 
irning  and  ability,  but  it  is  to  be  remembered  that  a  litigant  cannot 
ofit  by  error  in  rulings,  unless  it  be  "so  substantial  as  to  raise  a  pre- 
mption  of  prejudice."  Post  v.  Brooklyn  Heights  R.  R.  Co.,  195  N. 
.  62,  87  N.  E.  771. 

So  far  as  the  facts  are  concerned,  I  find  no  ground  that  requires  dis- 
rbance  of  the  verdict.    I  advise  affirmance,  with  costs. 
Final  judgment  unanimously  affirmed,  with  costs. 
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VELLEMAN  v.  SIDNEY  BLUMENTHAL  &  CO. 

[Supreme  Court,  Appellate  Division,  First  Department     April  14,  1916.) 

Sales  ^=»150(3) — Construction — Time  of  Pebex)rmance. 

In  December  the  plaintiff  gave  a  conditional  blanket  order  to  defend- 
ant in  accordance  with  a  circular  letter,  reserving  the  right  to  cancel  if  P^ 
prices  and  samples  were  not  satisfactory.     In  January  the  plaintiff  sent                           *i"3l 
In  his  confirmation  of  the  order  and  first  specification,  which  was  accepted  ]^^ 
by  the  defendant,  who  stated  at  that  time  that  the  remainder  was  to  be  "^ 
specified  as  to  qualities,  colors,  or  deliveries,  etc.,  July  15th  or  sooner^ 
On  May  19th  plaintiff  sent  in  specifications  for  the  remainder  and  request- 
ed delivery  on  August  1st.    Defendant  replied  that  deliveries  could  not  be 
made  before  October  15th.     Plaintiff  then  offered  to  accept  delivery  of 
part  August  1st  and  remainder  August  15th,  and  stated  that  delivery  later 
would  be  useless.    Defendant  offered  deliveiy  one-third  in  August,  one- 
third  in  September,  and  one-third  in  October.    Plaintiff  was  finally  com- 
pelled to  buy  the  goods  in  the  open  market    HelA,  that  defendant  must 
deliver  the  goods  within  a  reasonable  time  after  receiving  the  specifica- 
tion, taking  into  consideration  the  capacity  of  the  factory  and  orders 
previously  received  and  accepted. 

[Ed.  Note. — JE\>r  other  cases,  see  Sales,  Cent  Dig.  (  856;    Dec.  Dig. 
«==>150(3).3 . 

3>For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexea 
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5J,  W1TNESSE8  <©=»321 — Cbedibilitt — Right  to  Impeach  Own  Witness. 

Although  the  plaintiff  was  at  liberty  to  contradict  the  testimony  of  the 
defendant'^  president,  by  calling  him  to  give  general  testimony  depending 
on  his  veradty,  he  vouched  for  his  credibility ;  and,  his  testimony  being 
uncontroverted,  the  plaintiff  was  not  then  in  a  position  to  ask  to  have  the 
Jury  find  contrary  thereto. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent.  Dig.  §§  1094,  1009, 
1100;  Dec  Dig.  <S=>321,] 

Page,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Abraham  Velleman  against  Sidney  Blumenthal  &  Co.,  a 
corporation.  From  a  judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT,  PAGE, 
and  DAVIS,  JJ. 

Laurence  Arnold  Tanzer,  of  New  York  City  (Eugene  Blumenthal 
and  David  Levy,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Max  L.  Schallek,  of  New  York  City  (Samuel  Strasbourger,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  [1]  This  is  an  action  to  recover  damages  for  a 
breach  of  contract.  The  plaintiff  was  engaged  in  the  business  of  man- 
ufacturing millinery  for  the  jobbing  trade  under  the  name  Velleman 
&  Co.,  and  the  defendant,  a  domestic  corporation,  was  engaged  in 
manufacturing  plush  and  other  pile  fabrics  for  various  lines,  including 
millinery.  Its  factory  was  at  Shelton,  Conn.,  and  was  known  as 
"Shelton  Looms."  Before  making  up  its  samples  of  goods  to  be  man- 
ufactured for  a  particular  season,  defendant  estimated  the  capacity 
of  its  factory  and  solicited  conditional  orders,  known  as-  "blanket" 
orders,  from  its  customers  for  the  quantity  of  goods  each  expected  to 
need  during  the  season,  without  specification  as  to  quality,  pattern, 
or  color,  and  it  annually  issued  a  circular  to  the  trade,  stating  the  na- 
ture of  the  goods  manufactured  by  it  and  the  operation  of  its  blanket 
order  system. 

The  controversy  presented  by  the  appeal  relates  to  dealings  between 
the  parties  with  respect  to  orders  for  the  fall  season  of  1913.  It 
appears  by  uncontroverted  evidence  that  the  plaintiff  was  familiar 
with  the  blanket  order  system  of  defendant,  and  had  received  a  cir- 
cular issued  by  it  for  the  year  1912,  which  was  similar  to  the  one 
issued  by  it  for  the  fall  season  of  1913,  and  that  he  gave  defendant  a 
blanket  order  for  the  year  1912,  which,  however,  was  not  executed, 
owing  to  the  fact  that  plaintiff  failed  to  specify  the  qualities,  colors, 
etc.,  thereunder.  The  plaintiff  claims  to  have  been  familiar  with  the 
circular  issued  by  the  defendant  for  the  fall  season  of  1913,  and  that 
is  not  controverted,  for  it  is  conceded  that  the  defendant  issued  the 
circular  to  some  of  its  customers ;  but  plaintiff  also  claims  to  have  re- 
ceived the  circular  from  the  defendant  by  mail,  together  with  a  blanket 
order  for  his  signature,  but  that  is  controverted  by  evidence  tending 
to  show  that  the  blanket  order  was  presented  to  him  by  a  salesman  of 
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fendant.  The  plaintiff  claimed  that  this  circular  constituted  part 
a  contract  made  by  him  with  the  defendant  for  the  delivery  of 
ods  pursuant  to  the  blanket  order  system  for  the  fall  season  of  1913 ; 
[t  that  claim  was  controverted  by  defendant,  and  has  apparently  been 
andoned  by  the  plaintiff.  Both  parties  now  claim,  in  effect,  bow- 
er, that  the  contract  is  to  be  construed  in  the  light  of  the  circular. 
The  circular,  so  far  as  material  to  the  decision  of  the  appeal,  stated, 
substance,  that  the  defendant's  looms  were  equipped  to  make  all 
.rieties  of  pile  fabrics  required  by  the  millinery  and  dry  goods  trades ; 
at  the  total  production  was  to  be  determined  by  the  number  of  avail- 
►le  looms ;  that  from  six  to  eight  weeks  were  required  from  the  time 
L  order  is  accepted  and  entered  "to  weave  yarn  into  cloth  and  prop- 
ly  dye  and  finish  it,  ready  for  shipment";  that  its  blanket  order 
stem  contemplated  an  estimate  by  customers  of  the  total  quantity  of 
►ods  they  expected  to  require,  but  that  the  order  would  not  be  binding 
>on  either  of  them  until  after  defendant  prepared  and  submitted  its 
mples  and  prices,  about  the  1st  of  February,  and  that  the  blanket 
ders  become  binding  and  effective  only  in  the  event  that  the  customer, 
ter  the  samples  and  prices  are  submitted  to  him,  "feels  convinced 
at  his  own  interest  will  be  served  by  sending  his  specifications  based  ^. 

I  the  facts  before  him  at  that  moment" ;  that  customers  were  expected  XT 

that  time  to  specify  qualities,  colors,  "and  shipping  dates  for  a  t^ 

)eral  portion  of  the  blanket,  say  50  per  cent,  thereby  confirming  the  33 

anket,"  and  that  later,  and  not  beyond  May  15th,  a  second  install-  :S^ 

ent  of  the  assortment  "is  expected,  for  the  larger  portion  of  the  re-  tS«* 

aining  quantity";    that,  when  the  limit  of  the  mill's  capacity  has  XJ 

:en  reached,  the  defendant  ceases  taking  blanket  orders;    that  the  ^J3 

test  S3mdicate  colorings  arrive  at  the  end  of  June,  "and  that  should  rm 

J  the  final  date  to  complete  specifications,"  but  that  at  that  time  the  ^^ 

Jume  of  specifications  offered  is  so  great  "that  delivery  dates  are  S» 

mtroUed  by  priority  of  specifications  offered" ;  that  "assortments,  for  ST 

iture  delivery,  at  blanket  prices,  are  accepted  until  July  15tli,  but  i— 

ey  are  subject  to  such  delivery  dates  as  the  mill  can  offer  at  the  time  ;*-• 

ey  are  received,"  and  that  "if  delayed  much  after  July   1st,  the  *^ 

;st  possible  delivery  dates  may  be  September,  October,  November,  or  ^5 

en  December";   that  the  confirmation  of  the  blanket  order  by  the  [>^ 

•St  specification  thereunder  by  the  customer  secures  the  right  to  the  'X^ 

istomer  "to  assert  the  remainder  of  the  blanket  quantity  on  the  con-  -^ 

tk>ns"  specified  in  the  circular. 

On  the  14th  of  December,  1912,  the  plaintiff  signed  a  blanket  or- 
\r  on  defendant's  form,  and  either  mailed  it  to  the  defendant,  or 
ilivered  it  to  its  salesman,  requesting  it  to  enter  his  conditional  blan- 
it  order  for  1,000  pieces  of  velvets,  plushes,  and  novelties  for  the  fall 
ason  of  1913,  reserving  the  right  to  cancel  it  if  prices  and  samples, 
hen  submitted,  should  not  be  satisfactory.  On  or  about  the  23d  of 
inuary,  1913,  defendant's  samples  and  prices  were  submitted  to  plain- 
J ,  and  on  that  day  he  signed  a  specification  in  writing,  by  which  he 
dered  475  pieces  of  plush,  of  quality  known  as  E-1110,  of  uniform 
idth,  and  of  different  colors.  Under  date  of  February  6,  1913,  the 
ifendant  mailed  an  acceptance  of  the  specification,  which  was  ex- 
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pressly  stated  to  contain  all  the  terms  of  purchase  and  sale,  and  that 
the  execution  of  the  order  was  subject  to  curtailment  in  production, 
owing  to  labor  troubles  or  other  causes,  and. that  the  seller  was  not 
to  be  liable  for  "late"  or  nondelivery  on  these  accounts.  It  was  stated 
in  the  acceptance  that  it  was  a  confirmation  of  a  first  assortment  against 
the  1,000-piece  blanket  order,  and  that  the  prices  therein  specified  were 
not  binding,  excepting  for  such  detailed  assortments  as  were  given  be- 
fore July  15th;  that  assortments  were  subject  "to  the  mill's  capacity 
to  meet  dates  at  the  time  assortments  are  offered,"  and  that  the  seller 
had  the  right  "to  demand  a  reasonable  period,  sufficient  to  permit  of 
manufacture  under  normal  conditions";  and  that  the  remaining  525 
pieces  were  to  be  specified  "as  to  qualities,  colors,  deliveries,  etc.,  July 
15th  or  sooner,  but  the  earlier  such  specifications  are  completed  the 
better  we  can  meet  delivery  requirements."  There  was  annexed  to  this 
acceptance  a  detachable  slip,  which  the  plaintiff  detached  and  returned 
to  defendant  under  date  of  February  18,  1913,  by  which  he  acknowl- 
edged the  receipt  of  defendant's  acceptance  and  stated  that  "the  same 
is  correct  in  all  particulars  and  is  hereby  confirmed."  The  475  pieces 
of  goods  ordered  by  the  first  specification  were  manufactured  and  de- 
livered to  the  plaintiff.  He  wrote  the  defendant  on  the  19th  of  May, 
1913,  specifying  an  assortment  of  colors  for  the  remaining  525  pieces 
of  goods  covered  by  the  blanket  order,  and  closed  the  communication 
with  a  sentence  as  follows :  "Deliveries  to  be  made  before  August  1, 
i«  1913." 

2  The  next  day  defendant  wrote  plaintiff,  acknowledging  receipt  of 

the  specification  for  the  525  pieces,  and  directing  attention  to  the  fact 
:*    fgf  that  the  quality  was  not  specified,  and  stating  that  if  the  same  quality 

51  was  intended  that  had  been  first  specified  the  earliest  date  on  which 

delivery  could  be  made  would  be  from  October  15th  to  the  end  of  that 
month,  and  that  it  would  be  unable  to  deliver  on  August  1st,  as  re- 
^     2  quested,  but  that,  if  other  qualities  were  desired,  it  would  be  able  to 

I     Ji  deliver  as  requested.    In  a  postscript  to  that  letter,  defendant  stated 

I     £*  that  it  had  given  notice,  a  copy  of  which  it  inclosed,  to  all  its  customers 

IC  on  May  2d.    The  notice  was  to  the  effect  that  all  of  its  important  mil- 

linery plush  qualities  of  goods  were  engaged  up  to  the  middle  of  Oc- 
tober, and  that^  while  it  would  make  deliveries  on  assortments  thereto- 
fore received  on  the  dates  requested,  deliveries  under  future  assort- 
ments could  not  be  made  until  after  October  15th.  The  plaintiff 
showed  that  he  did  not  receive  this  notice  prior  to  receiving  the  copy 
inclosed  in  defendant's  letter,  On  the  23d  of  May,  plaintiflT replied  to 
this  letter  of  the  20th,  saying  that  he  assumed  that  defendant  knew 
he  wanted  the  same  quality  as  he  had  previously  received,  and  claim- 
ing the  right  to  a  delivery,  and  demanding  a  delivery,  by  August  1st. 
On  May  26th  the  defendant  replied,  saying  that,  notwithstanding  the 
enlargement  of  its  plant,  it  was  unable,  owing  to  the  increased  de- 
mand, to  accept  orders  for  delivery  of  tlie  quality  desired  by  the 
plaintiff  earlier  than  the  end  of  October,  but  that  it  was  desirous  of 
meeting  plaintiff's  wishes,  and  if  he  would  be  considerate  it  would 
proceed  with  his  order  at  once  and  endeavor  to  make  delivery  of  one- 
third  of  the  assortment  by  the  end  of  August,  and  another  third  in 
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ptember,  and  the  remainder  in  October,  and  requesting  him  to  tele- 
one  or  write  whether  that  would  be  satisfactory.  He  replied  under 
te  of  May  28th,  drawing  attention  to  the  date  upon  which  the 
tnket  order  became  effective,  and  stating  that  he  had  offered  to  make 
assortment  for  the  remainder  of  the  order  on  or  about  May  1st,  but 
It  defendant's  representative  refused  to  accept  the  same,  and  saying 
It  he  could  not  use  the  goods  on  the  dates  specified  in  defendant's 
t  letter,  and  that,  while  he  insisted  that  delivery  be  made  on  August 
:,  he  was  willing  to  be  lenient  and  to  accept  a  substantial  part  of  the 
ier  on  or  about  August  1st,  and  to  extend  defendant's  time  for  the 
livery  of  the  balance  to  August  15th,  but  not  later,  •and  expressly 
Lting  that  this  was  only  on  condition  that  substantial  deliveries  be 
ide  on  or  before  August  1st 

Defendant  on  the  same  day,  after  receiving  this  letter,  wrote  plain- 
F  two  letters,  one  by  its  sales  manager,  aijd  the  other  by  its  president. 
le  letter  written  by  defendant's  sales  manager  purported  to  quote  the 
3vision  of  the  order  to  the  effect  that  delivery  dates  are  subject  to 
i  capacity  of  the  mill  to  meet  them  at  the  time  assortments  are  of- 
-ed,  and  quoted  the  provision  thereof  to  the  effect  that  the  earlier 
deifications  are  completed  "the  better  we  can  meet  delivery  require- 
aits,"  and  stated  that  defendant  was  serving  its  customers  in  the 
ier  of  priority  of  assortments,  and  that  the  capacity  of  the  mill  at 
It  time  was  such  that  it  could  not  meet  a  delivery  date  earlier  than 
ered  to  plaintiff  in  its  letter  of  the  26th  of  May,  and  that  unless  it 
ard  from  him  by  the  next  day,  accepting  the  delivery  dates  offered 
defendant,  it  would  be  unable  to  keep  them  open.  In  the  one  writ- 
i  by  defendant's  president  attention  was  drawn  to  its  blanket  order 
stem,  and  it  was  stated  that  prior  to  February  1st  it  had  taken  orders 
the  extent  of  the  capacity  of  its  factory  for  the  entire  period  between  ""** 

bruary  and  October,  and  that  it  was  manifest,  therefore,  that  it  &J 

uld  not  fill  all  orders  prior  to  the  expiration  of  the  period  required  zaim 

r  the  manufacture  of  the  goods,  as  would  be  the  case  if  all  of  its  P^ 

stomers  desired  their  orders  filled  by  August  1st,  and  that  it  was  )^ 

lling  to  do  its  very  best  to  fill  his  order  as  soon  as  it  could  be  done,  •Jj 

d  in  substance  that  it  would  endeavor  to  make  deliveries  earlier  than  '^-j 

t  dates  promised  by  it,  but  that  it  could  not  obligate  itself  to  do  so,  \yj^ 

promise  to  make  deliveries,  on  the  dates  requested  by  plaintiff.    On  -r jl 

I  next  day  plaintiff  replied  to  both  of  these  communications,  stat-  ;^ 

I  that  the  goods  would  be  of  no  use  to  him  unless  he  received  them  "^ 

ior  to  August  15th,  and  claiming  that  defendant  knew  this,  and  he 
pressly  stated  that  he  insisted  upon  delivery  in  accordance  with  his 
ter  of  the  28th  of  May.  Two  replies  were  written  in  behalf  of  the 
fendant  on  the  same  day,  in  one  of  which  it  answered  a  charge 
ide  in  some  of  plaintiff's  letters  to  the  effect  that  he  understood  that 
fendant  had  the  goods  on  hand  and  that  it  was  holding  them  for, 
selling  them  at,  higher  prices,  saying  that  it  did  have  a  large  stock 
merchandise  on  hand,  but  it  did  not  have  the  quality  which  it  un- 
rstood  he  desired,  and  that  it  extended  to  him  the  privilege  of  in- 
Bcting  the  goods  it  had  on  hand  and  the  conditions  at  the  factory 
th  respect  to  delivery ;   and  in  the  other  it  demanded,  in  effect,  to 
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know  definitely  whether  he  desired  to  have  it  proceed  with  the  order 
under  the  suggestions  contained  in  its  letter  of  the  28th  of  May,  and 
that  it  would  consider  the  order  withdrawn  unless  it  received  such  an 
answer  on  Monday  following  the  day  on  which  the  letter  was  written. 
The  plaintiff  did  not  avail  himself  of  the  offer  to  inspect  the  goods 
which  defendant  had  on  hand,  and  failed  to  reply  to  either  of  defend- 
ant's letters  of  the  29th  of  May.  There  were  no  further  negotia- 
tions between  the  parties. 

The  plaintiff  claimed  that  his  fall  season  for  the  manufacture  of 
millinery  ended  about  September  15th;  but  there  is  evidence  tendii^ 
to  show  that  iti  the  year  1913  it  did  not  end  until  December.  The  fact 
that  the  season  for  these  goods  did  not  end  the  middle  of  September 
is  established  by  the  uncontradicted  evidence  that  none  of  the  pur- 
chases made  by  the  plaintiff  of  goods  to  take  the  place  of  those  covered 
by  the  unfilled  part  of  the  blanket  order  was  made  until  the  15th  of 
August,  and  they  continued  until  the  4th  of  October.  That  question 
is  not  material,  however,  inasmuch  as  the  contract  is  silent  on  tihe  sub- 
ject, and  it  cannot  affect  the  defendant's  rights  under  the  express  pro- 
visions of  the  contract. 

The  court  evidently  intended  to  submit  the  case  to  the  jury  on  the 
theory  that  it  was  the  duty  of  the  defendant  to  deliver  the  goods  with- 
in a  reasonable  time  after  plaintiff  gave  the  specification  therefor ;  but 
the  learned  trial  justice  stated  to  the  jury  that  the  question  for  them 
to  decide  was  which  of  the  parties  acted  reasonably,  and  whether  the 
position  originally  taken  by  the  defendant  with  respect  to  the  time  of 
delivery  was,  under  all  the  circumstances  and  particularly  in  view  of 
its  subsequnt  offer  to  make  partial  deliveries  at  earlier  dates,  reason- 
able. The  only  evidence,  other  than  that  to  which  reference  has  been 
made,  bearing  on  the  question  of  a  reasonable  time  for  delivery  of  the 
goods  after  tfie  specification  was  made,  therefore,  is  the  testimony  of 
the  defendant's  president,  which  is  to  the  effect  that,  in  view  of  the 
capacity  of  the  factory  and  the  orders  on  hand  for  this  quality  at  the 
time,  the  dates  upon  which  the  defendant  offered  to  deliver  were  the 
earliest  dates  upon  which  it  could  make  delivery.  He  was  called  by 
the  plaintiff  to  give  general  testimony  with  respect  to  the  time  it  would 
take  to  fill  an  order  under  normal  conditions;  but  the  testimony  on 
this  precise  point  was  given  on  his  cross-examination  and  redirect  ex- 
amination, and  when  he  was  called  in  behalf  of  the  defendant. 

We  are  of  opinion  that  the  duty  of  the  defendant  was  to  deliver  the 
goods  within  a  reasonable  time  after  it  received  the  specification  there- 
for, but  that  in  determining  the  reasonable  time,  not  only  should  the 
capacity  of  the  factory  be  considered,  but  also  the  orders  previously 
received  and  accepted.  It  was  well  understood  by  both  parties  that  the 
defendant  did  not  hold  its  employes  and  its  factory  ready  to  proceed 
with  an  order  by  any  particular  customer,  but  that  under  the  blanket 
order  system  under  which  defendant  did  business  the  orders  were  to 
be  filled  in  the  order  in  which  specifications  were  given.  The  ad- 
vantage which  the  customer  had  under  this  system  was,  in  effect,  to 
have  an  option  to  take  a  given  quantity  of  goods,  estimated  to  be  the 
quantity  which  he  would  need,  at  the  original  prices  fixed  by  the  de- 
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dant  for  the  season,  to  be  exercised  when  the  prices  and  samples 
-e  subsequently  submitted,  and,  once  exercised,  it  entitled  him  to 
e  the  entire  blanket  order  filed  at  the  prices  specified,  and  it  then 
ired  the  entire  order  to  the  defendant ;  but,  as  already  observed,  the 
mtion  of  the  parties  in  making  the  contract  was  that  the  orders 
■e  to  be  filled,  as  the  defendant  was  filling  them,  according  to  the 
3rity  of  their  being  placed  with  it.  If,  in  the  circumstances,  there 
5  a  question  of  fact  for  the  jury,  it  is  manifest  that  the  verdict  is 
inst  the  weight  of  the  evidence,  and  should  not  be  permitted  to 
id ;  but  we  are  of  opinion  that  there  was  no  issue  of  fact  for  the 
si  deration  of  the  jury. 

2]  The  plaintiff  was,  of  course,  at  liberty  to  contradict  the  testi- 
ny  given  by  the  president  of  the  defendant ;  but  he  failed  to  do  so, 
I,  having  called  him  as  a  witness  to  give  general  testimony  depend- 
upon  his  veracity,  he  vouched  for  his  credibility,  and  when  his 
imony  was  uncontroverted  the  plaintiff  was  not  then  in  a  position 
isk  to  have  the  jury  find  contrary  thereto.  Carlisle  v.  Norris,  215 
Y.  400-409,  109  N.  E.  564.  The  complaint,  therefore,  should  have 
n  dismissed  on  defendant's  motion. 

t  follows  that  the  judgment  and  order  should  be  reversed,  with 
ts  to  appellant,  and  the  complaint  dismissed,  with  costs.    Order  filed.  *r^ 

:LARKE,  p.  J.,  and  SCOTT  and  DAVIS,  JJ.,  concur.  X3 

^AGE,  J.  (dissenting).    I  cannot  concur  in  the  reversal  of  this  judg-  P^ 

nt  and  a  dismissal  of  the  complaint.  •  In  my  opinion  there  was  a  itJ 

istion  of  fact  for  the  jiwy,  and  their  finding  should  be  conclusive.  ^3^ 

e  salient  facts  of  the  case  are  as  follows:     The  action  was  for  ^mmm 

nages  for  breach  of  contract  to  sell  and  deliver  merchandise.    The  gg^ 

endant  is  a  large  manufacturer  of  plush  and  pile  fabrics.     The  ^J 

intiff  is  a  manufacturer  of  ladies'  hats,  using  such  material  as  the  j*^ 

endant  produced.    In  the  latter  part  of  1912  the  defendant  printed  •*■* 

ircular  in  which  it  invited  "blanket  orders"  for  its  fabrics.     Plain- 
received  such  a  circular  inclosed  in  the  blanket  order  form.    On 
cember  14,  1912,  plaintiff  filled  out  this  form  and  gave  a  condi-      * 
lal  blanket  order  for  1,000  pieces.    The  form  reserved  the  right  to  ^  ^^ 

icel  if  prices  and  samples  were  not  satisfactory.     Defendant  sub-  -jJ 

ted  samples  and  prices,  and  on  January  23,  1913,  plaintiff  signed  '^"^ 

first  "assortment"  of  475  pieces.  The  defendant  accepted  this 
ler  and  stated  it  to  be  a  confirmation  of  and  first  assortment  under 
OO-piece  blanket  order  for  1913,  and  further  stated: 

525  pieces  remainder  to  be  spedfled  as  to  qualities,  colors,  or  deliveries,  etc., 
y  15tli  or  sooner,  but  the  earlier  such  specifications  are  completed  the  bet- 
we  can  meet  deUvery  requirements." 

[n  my  opinion  this  constituted  a  valid  and  enforceable  contract  for 
:  sale  of  goods,  with  the  right  to  the  purchaser  to  specify  the  de- 
ery  date.     The  only  condition  imposed  by  the  seller  was  that  the 
jcification  should  be  made  prior  to  July  15th,  to  enable  it  to  meet 
I  delivery  requirement    The  law  would  imply  a  further  condition 
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that  the  date  specified  should  be  a  reasonable  one.  On  May  19th, 
nearly  two  months  prior  to  the  time  Jimit  set  by  the  defendant,  the 
plaintiff  sent  its  specification  of  its  assortment  of  the  525  pieces,  de- 
livery to  be  made  August  1st.  To  this  defendant  replied  that  deliv- 
eries could  be  made  only  from  October  15th  to  31st  The  plaintiff 
then  stated  that,  if  a  substantial  portion  of  the  goods  were  delivered 
August  1st,  it  would  accept  the  remainder  on  Au^st  15th,  but  stated 
that  the  goods  would  be  useless  to  them  at  a  later  date.  The  defendant 
then  proposed  a  delivery  of  one-third  at  the  end  of  August,  one-third 
in  September,  and  one-third  in  October.  This  proposition  plaintiff 
declined,  and,  after  the  exchange  of  several  letters,  the  defendant 
wrote  on  May  29th : 

"We  have  given  you  the  best  deUvery  dates  we  can  make.  We  want  an 
answer  per  return  whether  you  accept  our  proposition  of  delivery  dates  or 
not;  otherwise,  your  order  is  off  on  Monday." 

It  might  be  observed,  in  passing,  that  the  price  of  the  goods  which 
were  the  subject  of  the  order  had  advanced  in  the  meantime.  Plain- 
tiff was  compelled  to  buy  these  goods  in  the  open  market,  and  paid 
$2,410  more  than  the  contract  price.  There  was  conflicting  testimony 
as  to  the  market  value,  and  the  jury  rendered  a  verdict  for  the  plain- 
tiff for  $1,600. 

Whether  the  time  specified  by  the  plaintiff  was  reasonable  was  for 
the  jury  to  determine,  having  regard  to  all  the  circumstances  as  dis- 
closed by  the  evidence.  While  the  charge  of  the  learned  trial  justice 
did  not  state  this  proposition  as  clearly  as  he  might  have  done,  there 
was  no  exception  taken  to  the  charge,  nor  any  request  to  charge  made 
by  the  defendant.  The  jury  were  not  compelled  to  take  the  testimony 
of  the  defendant's  president  as  true.  He  was  an  interested  witness, 
and  they  had  the  right  to  consider  how  far  his  testimony  may  have 
been  colored  or  biased  by  his  interest.  The  fact  that  he  was  called  by 
the  adverse  party  as  a  witness  in  their  behalf  as  to  certain  facts  did 
not  eliminate  his  interest.  His  relation  to  the  transaction  was  such 
that  his  credibility  was  properly  a  question  for  the  jury,  notwithstand- 
ing the  fact  that  he  became  a  witness  at  the  instance  of  the  plaintiff. 
Becker  v.  Koch,  104  N.  Y.  394,  398-402,  10  N.  E.  701,  58  Am.  Rep. 
515 ;  Rochester  Printing  Co.  v.  Loomis,  45  Hun,  93,  100,  affirmed  120 
N.  Y.  659,  24  N.  E.  1103;  Sharp  v.  Erie  R.  R.  Co.,  184  N.  Y.  100. 
106,  76  N.  E.  923,  6  Ann.  Cas.  250;  Wiener  v.  Mayer,  162  App.  Div. 
142,  146,  147  N.  Y.  Supp.  289. 

I  am  of  opinion,  as  there  was  no  exception  that  presents  reversible 
error,  and  as  there  was  a  question  of  fact  for  the  jury,  that  the  verdict 
should  not  be  disturbed,  and  the  judgment  should  be  affirmed. 
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HOFFMAN  BROS.  PRODUCE  CO.  v.  I.  V.  HORN  CO. 

(Supreme  Court,  Special  Term,  Erie  County.    April  18,  1916.) 

8  «=»161(1) — Contracts — Compliance. 

Plalntlflf,  a  St  Louis  dealer  In  eggs,  oflfered  on  February  27th,  to  sell 
?gg8  to  defendant,  whose  place  of  business  was  Buffalo,  N.  Y.  On  the 
same  day  defendant  ordered  200  cases  to  be  shipped  f.  o.  b.  on  the  Lake 
3hore.  As  soon  as  the  telegraph  order  was  received,  plaintiff  ordered  a 
refrigerator  car,  loaded  the  car,  and  delivered  it  to  a  transfer  railroad 
x>mpany  fbr  delivery  to  the  Big  Four  Railroad  at  its  station  across  the 
Bdississippi  river.  By  reason  of  delays  the  eggs  did  not  reach  Buffalo 
In  time  for  defendant's  purpose.  The  refrigerator  company  and  transfer 
x>mpany  were  owned  by  the  several  railroads  entering  or  approaching  St. 
Liouis.  The  Big  Four  connected  with  the  Lake  Shore  Railroad.  Held 
!;hat,  In  view  of  the  fact  that  previous  shipments  of  eggs  had  been  made 
Ln  the  same  manner,  the  provisions  of  the  order  that  the  eggs  should 
be  delivered  f.  o.  b.  Lake  Shore,  merely  meant  that  they  should  be  deliv- 
ered free  on  board  at  plaintiff's  place  of  business,  and  so  on  delivery  to 
Jie  transit  company  the  contract  was  complied  with. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  377-580;  Dec. 
Dig.  «g»161(l).] 

ppeal  from  City  Court  of  Buffalo. 

ction  by  the  Hoffman  Bros.  Produce  Company  against  the  I.  V. 

n  Company.     From  a  judgment  for  plaintiff,  defendant  appeals. 

med. 

lyton  H.  Vogel,  of  Buffalo  (John  Lord  O'Brian,  of  Buffalo,  of  ^ 

Lsel),  for  appellant.  yy 

rederick  O.  Bissell,  of  Buffalo,  for  respondent  -^l 

[SSELL,  J.    The  contract  between  the  parties,  out  of  which  the  *"** 

roversy  resulting  in  a  judgment  in  favor  of  the  plaintiff  in  the  5^ 

Court  arose,  is  embodied  in  three  telegrams  relating  to  the  pur-  2JJ 

e  and  shipment  of  eggs  from  St.  Louis  to  Buffalo.    The  telegrams  J^^ 

as  follows :  .««» 

"St  Louis,  Mo.,  Feb.  27,  1912.  ]t^ 

i)  I.  V.  Horn  Co.,  Buffalo,  N.  Y.:  Egg  receipts  light.    Twenty  eight  half  ^5 

b.  subject  conflrmatioD.  Hoffman  Bros.  Produce  Co."  t>^^ 

•^Buffalo,  N.  Y.,  Feb.  27,  1912.  rj 

[off man  Bros.  Produce  Co.,  St.  Louis,  Mo.:    Answering.    Ship  two  hundred  '1> 

I  Lake  Shore.    Confirm  immediately.  L  V.  Horn  Co.    10:54  a.  m."  '^^ 

"St  Louis,  Mo.,  Feb.  27,  1912. 
,  V.  Horn  Co.,  Buffalo,  N.  Y.:    Confirm  two  hundred  cases  eggs  twenty 
;  half  f.  o.  b.    Shipping  today.  Hoffman  Bros.  Produce  Co." 

amediately  upon  receipt  of  the  telegraphic  order,  and  between  11 
1 1 :30  o'clock  in  the  forenoon  of  the  day  it  was  received,  the  plain- 
ordered  a  refrigerator  car  from  the  American  Refrigerator  Transit 
ipany,  a  corporation  doing  business  in  the  city  of  St  Louis,  pro- 
d  the  eggs,  loaded  them  on  wagons,  and  transported  them  about 
mile  to  the  Gratiot  street  cooler  of  the  Refrigerator  Company, 
re  they  were  loaded  directly  from  the  wagons  into  one  of  the 
rigerator  Company's  cars,  and  this  car  was  delivered  to  the  St. 

ror  other  cases  see  same  topic  &  KEY-NUMBEft  in  all  Key-Numbered  Digests  ft  Indexes 
168N.Y.S.— 26 
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Louis  Transfer  Railroad  Company  at  3 :45  p.  m.  on  the  same  day, 
for  delivery  to  the  Big  Four  Railroad  at  its  station  across  the  Missis- 
sippi river  in  East  St.  Louis,  111.  By  reason  of  delays  in  making  con- 
nections and  in  transit,  the  shipment  did  not  reach  Buffalo  via  the 
Lake  Shore  Railroad  until  the  morning  of  March  2d,  a  day  late  for  the 
purposes  of  the  defendant.  The  defendant  refused  to  accept  the  ship- 
ment, claiming  that  it  should  have  arrived  a  day  earlier,  and,  the  price 
of  eggs  having  declined,  they  were  sold  at  a  loss  to  the  plaintiff  of 
the  amount  recovered  in  the  judgment  of  the  trial  court. 

The  defendant's  sole  ground  of  defense  is  substantially  that  the 
plaintiff  did  not  perform  its  contract  in  respect  to  making  a  proper 
delivery  of  the  eggs  on  the  27th  day  of  February,  claiming  that  the 
delivery  made  to  the  American  Refrigerator  Transit  Company  for 
transfer  to  the  Big  Four  Railroad  on  the  afternoon  of  that  day  was  not 
a  proper  delivery  within  the  terms  of  the  contract.  The  American 
Refrigerator  Transit  Company  is  owned  by  the  several  railroad  com- 
panies entering  or  approaching  St.  Louis,  and  its  business  is  to  solicit 
the  handling  of  perishable  freight  for  practically  all  of  them,  including 
the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railroad  (known  as 
^^  the  Big  Four  Railroad),  which  is  affiliated  with  the  Lake  Shore  Rail- 

3  road,  and  maintains  a  terminal  station  at  East  St.  Louis.    The  con- 

tract'provides  for  the  delivery  of  eggs  "f.  o.  b.  shipping  to-day."   The 
^^  defendant  did  not  designate  any  particular  railroad  in  or  near  St. 

^^  Louis  to  which  the  eggs  were  to  be  in  the  first  instance  delivered,  and 

2  ^he  Lake  Shore  Railroad,  the  only  railroad  mentioned  in  the  contract, 

^  is  connected  with  the  Big  Four  and  other  railroads  which  transport 

freight  from  East  St.  Louis  to  Eastern  points  at  a  point  several  hun- 
dred miles  distant  from  St.  Louis.  It  was  shown  on  the  trial  that  other 
shipments  of  eggs  had  previously  been  made  by  the  plaintiff  to  the 

defendant  by  this  same  method  of  shipment  and  by  the  same  routing, 

\    ^  without  objection  having  been  made  by  the  defendant. 

I     jS  I  am  of  the  opinion  that  .in  the  circumstances  existing  at  St.  Louis, 

55  separated  as  it  is  by  the  Mississippi  river  from  East  St.  Louis,  where 

the  terminal  stations  of  the  Big  Four  and  the  other  railroads  trans- 
porting freight  to  Eastern  points  are  located,  and  taking  into  consider- 
ation the  method  usually  adopted  by  these  several  railroads,  which  own 
and  control  the  American  Refrigerator  Transit  Company  and  the  con- 
necting ferry  and  terminal  companies  operating  between  St.  Louis 
and  East  St.  Louis,  the  term  used  in  the  telegraphic  contract  "f.  o.  b." 
can  refer  only  to  the  plaintiff's  place  of  business  in  St.  Louis,  Mo. 
The  American  Refrigerator  Transit  Company  was  acting  as  the  au- 
thorized agent  of  the  Big  Four  and  other  railroads  for  the  express 
purpose  of  soliciting  and  forwarding  perishable  freight  in  its  refriger- 
ator cars.  The  delivery  made  by  the  plaintiff  to  the  defendant  was 
therefore  in  accordance  with  the  express  agreement  of  the  parties,  and 
in  accordance  with  their  previous  transactions  and  the  prevailing  cus- 
tom. The  delivery  made  by  the  plaintiff  in  this  instance  was  the  best 
delivery  that  could  have  been  made  under  the  terms  of  the  contract, 
and  when  the  plaintiff  loaded  the  shipment  into  the  car  of  the  American 
Refrigerator  Transit  Company  at  St.  Louis,  and  received  the  bill  of 
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af  stamped  with  that  company's  receipt,  it  had  made  a  delivery 
r  the  terms  of  the  contract,  and  was  entitled  to  payment.  The 
became  the  property  of  the  defendant,  and  the  risks  of  transpor- 
i  were  from  that  time  the  defendants,  and  the  defendant  was 
1  to  accept  and  pay  for  the  shipment  and  to  look  to  the  transporta- 
:ompany  for  any  loss  due  to  delay  in  transit.  White  v.  Schweitzer^ 
^pp.  Div.  546,  547,  550,  132  N.  Y.  Supp.  644. 
e  judgment  of  the  City  Court  is  affirmed,  with  costs  to  the 
tiflf. 


In  re  ISAACS, 

preme  Court,  Appellate  Division,  First  Department.     April  14,  1916.) 

iNEY  AND  Client  ^=»45 — Disbaricbnt  Proceedings — Grounds. 
Under  Judiciary  Law  (Consol.  Laws,  c.  30)  §  88,  amended  by  Laws  1912^ 
253,  authorizing  the  Appellate  Division  of  the  Supreme  Court  to  cen- 
tre, disoipUne,  or  remove  from  office  any  attorney  guilty  of  professional 
lalpractice,  fraud,  deceit,  crime,  or  misdemeanor,  an  attorney  can  be  dis- 
arred  for  fraud  in  the  sale  of  his  property  to  one  to  whom  he  sustained 

0  professional  relations.  ^ 
[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  |  63 ;                              T^ 

»ec.  Dig.  <es>45.]  j;^ 

sbarment  proceedings  against  Edward  A.  Issacs,  an  attorney.    On  20 

t  of  the  official  referee  finding  respondent  guilty  of  professional  ^^^ 

>nduct.    Respondent  disbarred.  C* 

gued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE,  O 

DAVIS,  JJ.  31 

lar  Chrystie,  of  New  York  City  (William  L.  Wemple,  of  New  ••** 

City,  of  counsel),  for  petitioner.    '  {>» 

nry  A.  Wise,  of  New  York  City  (Henry  L.  Scheuerman  and  Byrd  ^m 

^ise,  both  of  New  York  City,  on  the  brief),  for  respondent.  i*** 

ARKE,  P.  J.    This  is  the  usual  proceeding  brought  by  the  As-  ^5 

tion  of  the  Bar  of  the  City  of  New  York  to  discipline  an  attorney  '^j-j 

mprofessional  practice.    Respondent  was  admitted  to  the  bar  in  >l^ 

unber,  1889,  and  has  ever  since  and  is  now  practicing  as  an  at-  rj 

y  and  counselor  at  law  in  the  First  judicial  district    The  petition  ;^-> 

;es  that  the  respondent  has  been  guilty  of  misconduct  in  his  office  "^ 

i  attorney  and  counselor  at  law  as  follows:  Early  in  1910  the 
►ndent  was  the  owner  of  real  property  at  the  corner  of  146th 
t  and  Seventh  avenue,  and  with  three  other  persons,  named 
lus.  Nail,  and  Claman,  conspired  to  induce  Abraham  Kornbluth 
Tchase  the  property  far  in  excess  of  its  real  value.  To  .carry  out 
purpose  the  respondent  made  a  fictitious  lease  to  an  irresponsible 
>n  named  Johnson,  whereby  the  ground  floor  of  the  property  was 
nded  to  be  leased  to  Johnson  for  21  years  at  an  annual  rental 

1  was  to  begin  at  $6,000  and  increase  to  $7,500  at  the  end  of  the 

,  Johnson  to  make  extensive  alterations  at  his  own  expense,  to 
11  fixtures  and  pool  tables,  which  were  to  be  deemed  part  of  the 

>r  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Key-Numbered  Dixests  &  Indexes^ 
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realty,  pay  the  water  bills,  and  deposit  $1,000.^8  security  for  the  per- 
formance of  the  lease.  Alterations  were  made,  and  Priedus  in  April, 
1910,  took  Kornbluth  to  see  the  property.  On  that  occasion  Johnson, 
-and  on  a  later  occasion  the  respondent,  represented  to  Kornbluth  that 
Johnson  had  spent  $15,000  for  alterations  and  for  the  installation  of 
the  fixtures.  The  respondent  and  the  others  acting  with  him  repre- 
sented to  Kornbluth  that  Johnson  was  a  responsible  person,  and  that 
he  paid  the  rent  regularly,  and  that  he  had  deposited  $1,000  as  security. 
I  In  fact,  Johnson  did  not  pay  rent,  had  not  deposited  any  money,  and 

j  had  not  expended  any  money  for  alterations,  or  for  installing  the  fix- 

tures, and  the  respondent  so  knew.  Acting  on  the  representations  of 
the  respondent  and  the  others  acting  with  him,  Kornbluth  in  May, 
1910,  made  a  contract  with  the  respondent  for  the  purchase  of  the 
property  for  $85,000  to  be  paid  thus:  $2,500  on  the  making  of  the 
contract;  $10,000  on  the  closing  of  the  title;  $30,000  mortgage  to  be 
assumed  by  Kornbluth;  and  purchase-money  mortgage  to  be  given 
by  Kornbluth  to  respondent  for  $15,000,  and  the  remainder  to  be  paid 
by  Kornbluth  conveying  to  the  respondent  a  piece  of  property  in  Brook- 
lyn which  was  to  be  taken  by  the  respondent  at  a  value  of  $27,500. 
»  The  contract  was  carried  out  according  to  its  terms,  and  later  Kom- 

[  bluth,  still  relying  upon  the  representations  made  to  him,  purchased 

I  from  the  respondent  for  $14,000  the  purchase-money  mortgage  which 

he  had  given  the  respondent.  Later  Kornbluth  discovered  the  fraud, 
and  sued  the  respondent  and  the  others  to  recover  the  money  he  had 
lost,  and  the  jury  gave  him  a  verdict  of  $10,000,  the  judgment  under 
which  was  affirmed  by  the  Appellate  Division  of  the  Supreme  Court, 
First  Department. 

The  defendant  having  answered,  denying  the  allegations  of  miscon- 
duct, fraud,  and  conspiracy  upon  his  part,  the  matter  was  referred  to 
one  of  the  official  referees,  who,  after  having  taken  a  great  amount 
of  testimony,  made  his  report,  in  which,  after  reviewing  the  testimony 
in  detail,  he  concludes  as  follows: 

"I  do  not  think  that  the  evidence  in  terms  proves  that  Isaacs,  Friedns,  and 
Claman  together  made  a  conspiracy  to  defraud  Kornbluth.  I  am,  however,  of 
the  opinion  that  respondent  and  his  associates,  namely,  Frledus,  Claman,  and 
the  two  Nails,  were  perfectly  well  aware  that  a  tenant  in  possession,  with  a 
lease  for  21  years  which  reserved  a  large  rent,  with  a  saloon  fitted  up  on  the 
promises  apparently  in  successful  operation,  would  greatly  add  to  the  selling 
value  of  the  premises.  Respondent,  who,  besides  being  a  lawyer  of  skiU  and 
experience,  was  accustomed  to  deal  in  real  estate,  undoubtedly  knew  this  per- 
fectly well.  No  adequate  explanation  is  offered  by  respondent  of  what  raises 
a  strong  suspicion  against  him,  viz.,  the  inference  that,  Johnson  being  ir- 
responsible and  unable  to  pay  the  rent,  some  one  furnished  him,  through  Fried- 
us  and  Claman,  with  funds  to  meet  the  rents  payable  to  Kornbluth  for  several 
months.  This  inference  may  be  drawn  from  the  fact  that,  just  as  soon  as 
Fried  us  and  Claman  dropped  Johnson,  the  latter  immediately  was  unable  to 
do  anything  with  the  lease.  While  there  is  no  evidence  before  me  in  terms  of 
any  conspiracy  between  respondent  and  the  other  persons  mentioned,  yet  I 
am  led  to  the  conclusion  that  at  least  the  foUowlng  circumstances,  as  charged 
In  the  petition,  have  been  established:  That  respondent,  being  the  owner  of 
the  14Gth  street  property,  was  desirous  of  selling  it  to  Kornbluth  (or,  for  that 
matter,  to  any  person  that  might  present  himself)  at  an  advanced  price  and  In 
excess  of  Its  real  value;  that,  knowing  or  at  least  having  reason  to  know 
that  Johnson  was  irresponsible,  he  leased  the  premises  to  him  fOr  21  years  at 
a  rental  beginning  at  $6,000  and  rising  to  $7,500 ;  that  he  at  least  consented 
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was  aware  of,  the  representations  made  by  Nail  and  Friedus  that  John- 
ras  a  responsible  person,  had  paid  the  rent  regularly,  had  deposited 
V  as  security,  and  had  spent  large  sums  for  alterations  and  the  Installa- 
yf  fixtures,  none  of  which  was  the  fact ;  that  upon  these  representations, 
n  view  of  the  Johnson  lease,  Kornbluth  purchased  the  property  for 
K),  as  above  stated,  a  sum  largely  in  excess  of  its  value,  and  later  pur- 
d  from  the  respondent  for  $14,000  the  purchase-money  mortgage  of  $15,- 
¥hich  he  had  given'  to  the  respondent;  that  Kornbluth  was  put  to  a 
y  reason  of  these  transactions,  and  later  sued  respondent  and  recovered 
lent,  which  was  affirmed  by  the  Appellate  Division.  [The  judgmeut  of 
jourt  was  affirmed  by  the  Court  of  Appeals  (111  N.  B.  1090)  after  the 
ig  of  the  referee's  report  herein.] 

is  unnecessary  to  comment  on  the  simplicity  of  Kornbluth  in  the 
Bictlon.  He  appears  to  have  acted  in  the  matter  with  a  want  of  Judg- 
which  the  respondent  urges  brings  him  within  the  rule  of  caveat  emptor, 
:hat  respondent  is  not  responsible  for  his  [Kornbluth's]  bad  bargain, 
argument  is  not  without  some  force.  Yet  the  Judgment  of  the  Supreme 
:  in  the  suit  which  Kornbluth  brought  against  Isaacs  is  to  be  considered 
Is  action.  The  buyer  must  beware  of  his  bargain,  but  he  is  not  bound 
:esee  fraud  and  misrepresentation.  If  by  fraud  and  misrepresentation 
seduced  into  a  bad  bargain,  then  the  seller  may  be  cast  in  damages,  as 
lie  respondent  in  this  case.  If  the  seller  is  a  member  of  the  bar,  he  is 
ily  responsible  in  damages,  but  he  may  also,  it  would  seem,  be  called  upon 
swer  for  his  conduct  to  this  court. 
is  not  claimed  that  respondent  was  Kombluth's  attorney,  or  in  any  way  «|p^ 

for  him  or  any  other  client  in  respect  to  the  Johnson-Isaacs  lease  in  j*J* 

rofessional  capacity.    •    ♦    ♦    Consequently  no  question  of  the  relation  2? 

:omey  and  client  is  involved  in  this  case.    This  court  is  therefore  called  30 

to  determine,  in  substance,  whether  dishonesty  and  fraud  in  personal  -••^ 

actions  shall  disqualify  an  attorney  from  continuing  as  a  member  of  the  25 

sslon.    An  attorney  engaged  in  the  practice  of  law  should  primarily  re-  2Z 

himself  for  his  profession  only.    In  this  profession  he  is  held  to  the  X7 

St  standard  of  ethical  and  moral  uprightness  and  fair  dealing.    There  ""[J 

J  to  be  no  good  reason  why  a  lawyer  should  be  allowed  to  be  honest  as  _ 

yer  and  dishonest  as  a  business  man.    If  he  desires  to  go  into  business,  *"** 

ast  take  the  risk,  if  any  is  involved,  and  must  see  that  his  dealings  as  a  S^ 

ess  man  are  as  upright  as  should  be  his  dealings  in  his  professional  ca-  ^^ 

7,    While  it  does  not  appear  that  respondent,  in  the  matter  of  the  sale  ST 

B  146th  street  property  to  Kornbluth,  was  under  any  professional  obliga-  l^^ 

to  the  latter  as  an  attorney  and  counselor  at  law,  I  cannot  avoid  the  ,^,^ 

asion  that,  in  his  business  dealings  with  Kornbluth   concerning  said  'p« 

respondent  was  a  party  to,  or  at  least  was  cognizant  of,  the  frauds  and  '^zL 

presentations  which  resulted  in  Kornbluth's  loss  and  made  use  of  them  *^^ 

c^ompUsh  his  own  purposes.  I  therefore  find  that  the  charges  have  been 
ined  to  this  extent." 


le  finding  of  the  learned  official  referee  is  approved.  We  know 
1  our  own  records  that  the  conduct  of  the  respondent  in  this  trans- 
n  has  already  been  passed  upon  by  a  jury  adversely  to  him  when 
ssue  was  directly  presented,  and  the  judgment  entered  upon  that 
let  has  been  affirmed  by  this  court  and  the  Court  of  Appeals.  Even 
:e  the  amendment  of  1912  to  section  88  of  the  Judiciary  Law,  this 
t  said,  in  disciplining  an  attorney  for  his  conduct  in  a  real  estate 
action : 

It  attorneys  who  are  guilty  of  fraud  and  deceit  in  their  relations  with 
s,  even  in  their  private  transactions,  should  not  be  allowed  to  escape 
)]lne,  where  the  utmost  good  faith  and  highest  degree  of  honesty  Is  re- 
d  from  the  members  of  the  profession.'*  Matter  of  Alexander,  137  App. 
770,  122  N.  y.  Supp.  479. 

le  respondent  is  disbarred.    All  conctw. 
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SHERIDAN  V.  McLAUGHLIN. 
(Supreme  Court,  Appellate  Division,  First  Department,    April  14,  1916.) 

1.  Brokers  ^=»61(2) — Commissions — Title — Marketable  Title. 

That  a  building  for  which  a  broker's  principal  agreed  to  exchange  his 
premises  was  so  constructed  that  cornices,  etc.,  projected  over  the  streel 
line,  does  not  show  a  defect  in  title,  warranting  the  principal,  who  refused 
to  consummate  the  agreement,  in  denying  the  broker  commissions;  the 
title  to  the  premises  not  being  unmarketable. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  §|  77,  78,  &2; 
Dec.  Dig.  <8=»61(2).] 

2.  Brokers  ^=>61(2) — Commissions — Title — Marketable  Title. 

Where  the  title  to  two  parcels  of  land,  one  of  which  had  been  a  servient 
tenement,  was  united  in  the  same  owner,  and  he  proposed  to  exchange  the 
same  to  defendant,  defendant  cannot,  on  the  ground  of  the  old  servitudes, 
refuse  broker's  commissions  due  one  who  negotiated  the  exchange,  on  the 
ground  that  the  title  to  the  premises  he  was  to  receive  was  unmarketable 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  §§  77,  78,  92; 
Dec.  Dig.  <&=:>61(2).] 

3.  Brokers  <S=»61(2) — Commissions — Merchantable  Title — Restrictive  Cov- 

enants— Burden  or  Proof. 

A  mere  showing  that  land  was  held  subject  to  restrictive  covenants, 
without  any  showing  as  to  the  restrictions,  will  not  warrant  defendant  in 
refusing  to  consummate  an  exchange  of  property  on  the  ground  that  the 
title  to  the  property  which  he  was  to  receive  was  incumbered,  and  so  be 
could  not  defeat  the  rights  of  a  broker  who  negotiated  the  exchange. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  §§  77,  78,  92; 
Dec.  Dig.  «g=>61(2).] 

4.  Brokers   <©=>60 — Commissions — Contract  Made — Sufficiency. 

Where  defendant,  who  was  to  exchange  lands  with  another,  agreed  that 
for  a  difference  in  value  he  would  receive  a  mortgage,  but  the  time  the 
mortgage  was  to  run  was  not  fixed,  defendant  cannot,  on  the  ground  that 
the  minds  of  the  parties  did  not  meet,  defeat  broker's  right  to  commis- 
sions for  effecting  the  exchange. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  §  91;  Dec  Dig. 
<&=»C0.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  P.  Sheridan  against  Thomas  J.  McLaughlin 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  PAGE 
and  DAVIS,  JJ. 

George  M.  Prest,  of  New  York  City  (Henry  Siegrist,  of  New  Yori 
City,  on  the  brief),  for  appellant. 
Thomas  C.  Ennever,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  plaintiff  in  his  complaint  alleges  a  cause  a 
action  on  a  quantum  meruit  for  services  for  procuring  a  purchase 
ready,  wfUing,  and  able  to  pay  $1,250,000  for  the  premises  known  a 
"The  Gramont"  and  "Gramont  Annex,"  at  the  northeasterly  corner  o; 
Broadway  and  Ninety-Eighth  street,  borough  of  Manhattan,  Ncv 
York,  which  were  owned  by  the  defendant. 

,    C=>For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  DiK9Sts  A  Indezei 
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e  plaintiff  was  a  real  estate  broker.  Evidence  was  presented  in 
*half  tending  to  show  that  he  was  employed  by  the  defendant  to 
ire  a  purchaser  for  said  premises  for  the  consideration  as  alleged 
*  complaint ;  that  he  succeeded  in  interesting  one  Noakes  in  tlie 
lase  of  said  premises,  and  Noakes  offered  in  exchange  therefor 
Ises  owned  by  him  on  West  127th  street,  between  Riverside  Drive 
laremont  avenue,  known  as  the  "Bordeaux"  and  "Crescent  Court," 
hat  with  the  consent  of  the  defendant  the  negotiations  were  con- 
i  by  the  plaintiff  and  between  the  parties ;  and  that  the  owners 
Y  agreed  verbally  upon  the  basis  of  an  exchange  of  their  respec- 
>roperties,  and  that  the  defendant  subsequently  refused  to  execute 
tract  or  to  consummate  the  exchange. 

e  plaintiff,  in  an  effort  to  comply  with  the  rule  stated  by  this  court 
utchnick  v.  Davis,  130  App.  Div.  417,  114  N.  Y.  Supp.  997.  with 
ct  to  the  burden  of  proof  on  the  plaintiff  in  an  action  to  recover 
ommissions  for  services  in  negotiating  an  exchange  of  property, 
1  was  more  broad  than  required  by  the  facts,  gave  further  evi- 
\  tending  to  show  that  Noakes  was  in  peaceable  possession  of  the 
ises,  which  he  offered  in  exchange  for  the  premises  of  the  def end- 
inder  a  deed  of  conveyance,  and  that  he  was  ready  and  willing 
ible  to  enter  into  a  contract  to  exchange  his  premises  and  to  ex- 
^e  them  for  the  premises  of  the  defendant  on  the  terms  on  which 
had  agreed. 

e  learned  counsel  for  the  respondent  claims  that  the  title  to  the 
irty  which  Noakes  offered  in  exchange  was  unmarketable,  for  the 
n  that  there  were  encroachments  from  the  buildings  both  upon 
•side  Drive  and  127th  street,  and  that  the  deed  of  conveyance  to  ^^ 

:es  of  one  of  the  parcels  was  expressly  made  subject  to  restrictive  -^ 

lants  in  other  deeds.    At  the  time  the  defendant  refused  to  con-  5a» 

late  the  trade  he  interposed  no  objection  to  Noakes'  title,  and  he  ^ 

tied  no  reason  for  such  refusal,  excepting,  in  effect,  that  he  had  r^ 

jed  his  mind  with  respect  to  malcing  the  trade.  ^"^ 

I   The  encroachments  were  only  shown  by  a  survey  which  was  j5 

Juced  in  evidence.    It  showed  that  a  coping  in  front  of  the  Bor-  *|-j 

K  on  Riverside  Drive  and  127th  street  extended  a  little  less  than  ,     ,1^ 

t  beyond  the  line  of  the  street;  that  a  stoop  at  the  main  entrance  ^--l 

Liverside  Drive  and  another  on   127th  street  extended  about  6  "   - 

into  the  street;  that  the  cornice  at  the  roof  projected  1  foot  2 
s  over  Riverside  Drive  and  127th  steet;  that  stone  at  the  side 
e  Riverside  Drive  entrance  projected  9V^  inches,  and  the  stone 
the  entrance  projected  1  foot  ly^  inches;  that  the  window  sills 
icted  1^  and  3V^  inches,  and  that  the  metal  frames  of  the  win- 
projected  2  inches  and  ornamental  stone  about  the  windows 
icted  from  3  to  7  inches ;  that  brick  at  the  side  of  the  entrance  on 
I  street  projected  8  inches,  and  that  stone  over  the  entrance  at 
side  projected  1  foot  2  inches ;  that  the  window  sills  on  that  side 
icted  1  inch  and  ornamental  stone  1^  inches ;  that  the  encroach- 
s  with  respect  to  Crescent  Court  consisted  of  a  coping  along 
anont  avenue  and  127th  street  which  extended  4  feet  9  inches 
nd  the  line  of  the  street ;   that  a  stoop  on  Claremont  avenue  ex- 
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tended  7  inches  into  the  street;  that  the  roof  cornice  projected  4 
feet ;  that  a  fire  escape  projected  3  feet;  that  a  stone  ledge  at  the  first 
floor  projected  8  inches  and  another  at  the  third  floor  projected  1 
foot  4  inches,  and  another  at  the  sixth  floor  projected  1  foot;  that 
brick  terra  cotta  ornaments  projected  from  2  to  8  inches;  and  that 
a  stone  balcony  projected  2  feet  over  the  entrance. 

Under  the  decisions  of  this  court  in  Acme  Realty  Co.  v.  Schinasi, 
154  App.  Div.  397,  139  N.  Y.  Supp.  266,  and  in  Leerburger  v.  Watson, 
75  Misc.  Rep.  3,  134  N.  Y.  Supp.  818,  affirmed  by  this  court  and  by 
the  Court  of  Appeals  without  opinion  157  App.  Div.  915,  142  N.  Y. 
Supp.  1127,  and  213  N.  Y.  662,  107  N.  E.  1080,  these  encroachments 
do  not  render  the  title  of  Noakes  unmarketable,  for  they  are  not  shown 
to  be  integral  parts  of  the  structure  and  presumptively  they  may  be 
removed  without  seriously  affecting  the  buildings.  Moreover,  the  en- 
croachments were  manifestly  visible  to  the  naked  eye,  and  no  objection 
was  made  to  the  title  on  that  or  any  other  ground. 

[2,  3]  The  deed  of  conveyance  of  the  Bordeaux  to  Noakes  contains 

the  recital  that  it  is  subject  "to  covenants  and  restrictions  contained  in 

deeds  recorded  in  the  register's  office  in  Liber  1256  of  Conveyances^ 

page  299,  Liber  1584  of  Conveyances,  page  468,  and 'Liber  1257  of 

I  Conveyances,  page  137,  and  modifications  recorded  in  Liber  107  of 

section  7  of  Conveyances,  page  410."    That  conveyance  was  also  sub- 

I  ject  to  a  party  wall  agreement  between  the  former  owners  of  the 

I  Bordeaux  and  Crescent  Court,  but  the  trial  court  correctly  ruled  that 

i  that  was  merged  when  the  title  to  the  two  became  vested  in  Noakes. 

t  The  deeds  containing  the  restrictive  covenants  were  not  offered  in  evi- 

'  dence,  nor  was  the  nature  of  the  restrictive  covenants  in  any  manner 

^  shown,  nor  was  any  evidence  offered  tending  to  show  that  the  restric- 

t  tive  covenants  were  still  in  force,  or,  if  so,  that  they  affected  the  market 

[  value. 

[  We  are  of  opinion  that  there  was  no  presumption  that  the  restric- 

tive covenants  to  which  reference  was  made  in  the  conveyance  to 
Noakes  were  in  force  at  the  time  the  defendant  refused  to  consummate 
the  trade,  and  that  there  is  no  presumption  that  they  affected  the  mar- 
ket value  of  the  premises,  or  that  Noakes'  title  was  thereby  rendered 
unmarketable.  In  all  of  the  cases  to  which  our  attention  has  been 
drawn,  in  which  it  was  held  that  the  title  was  unmarketable,  the  re- 
strictive covenants  were  shown,  and  it  either  appeared  thereby  that 
they  affected  the  marketability  of  the  title,  or  there  was  evidence  show- 
ing that  they  did.  See  Wetmore  v.  Bruce,  118  N.  Y.  319.  23  N.  E. 
303 ;  Kountze  v.  Helmuth,  67  Hun,  343,  22  N.  Y.  Supp.  204,  affirmed 
140  N.  Y.  432,  35  N.  E.  656;  Goodrich  v.  Pratt,  114  App.  Div.  771, 
100  N.  Y.  Supp.  187;  Dieterlen  v.  Miller,  114  App.  Div.  40.  99  N.  Y. 
Supp.  699;  Heim  v.  Schwoerer,  115  App.  Div.  295,  100  N.  Y. 
Supp.  808,  affirmed  187  N.  Y.  543,  80  N.  E.  1111;  McDougal  v. 
Schneider,  134  App.  Div.  208,  118  N.  Y.  Supp.  861 ;  Scudder  v.  Watt, 
98  App.  Div.  228,  90  N.  Y.  Supp.  60S ;  Conlen  v.  Rizer,  109  App.  Div. 
537,  96  N.  Y.  Supp.  566. 

[4]   It  was  verbally  agreed  between  Noakes  and  the  defendant  that 
the  equity  of  the  defendant  over  that  of  Noakes  was  $35,000,  and  that 
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Noakes  was  to  execute  a  second  mortgage  at  5  per  cent,  on  the  premises 
to  be  conveyed  by  defendant  to  him  therefor.  Nothing  was  said 
about  the  term  for  which  the  second  mortgage  was  to  run.  It  is  now 
contended  on  the  part  of  the  respondent  that,  inasmuch  as  the  parties 
did  not  agree  upon  all  of  the  terms  of  that  mortgage,  their  minds  did 
not  meet,  and  that  therefore  the  commissions  were  not  earned  by  the 
plaintiflf.  It  was  shown. that  Noakes  was  ready,  willing,  and  able  to 
consummate  the  trade  and  to  execute  a  second  mortgage.  The  defend- 
ant, having  failed  to  suggest  any  time  for  the  payment  of  his  equity 
for  security  for  which  the  second  mortgage  was  to  be  given,  is  not 
now  in  a  position  to  insist,  for  the  purpose  of  preventing  a  recovery 
of  commissions  by  the  plaintiff,  that  there  was  no  agreement  with 
respect  thereto.  It  is  manifest  that  he  did  not  anticipate  that  Noakes 
would  be  unwilling  to  execute  a  mortgage  for  any  reasonable  term 
which  might  be  requested  by  him,  for  he  neither  required  the  plaintiff 
to  procure  a  mortgage  for  a  definite  term,  nor  did  he  make  any  sug- 
gestion with  respect  thereto  before  breaking  off  the  negotiations.  The 
evidence  shows  that  the  minds  of  the  parties  met  upon  every  term  and 
condition  proposed  by  the  defendant,  and  both  parties  considered  that 
the  negotiations  had  resulted  in  a  definite  agreement,  which  they  agreed 
to  consummate,  and  shook  hands  with  respect  thereto.  In  such  cir- 
cumstances the  broker  employed  by  the  defendant,  having  done  all 
that  he  was  requested  to  do,  earned  his  commissions,  and  cannot  be 
deprived  thereof  by  the  failure  of  his  employer  to  consummate  the 
trade.  Tanenbaum  v.  Boehm,  126  App.  Div.  731,  111  N.  Y.  Supp. 
185;  Id.,  135  App.  Div.  286,  120  N.  Y.  Supp.  392,  affirmed  202  N. 
Y.  293, 95  N.  E.  708;  Sibbald  v.  Bethlehem  Iron  Co.,  83.  N.  Y.  378,  38 
Am.  Rep.  441 ;  Davidson  v.  Stocky,  202  N.  Y.  423, 95  N.  E.  753.  The 
evidence  presented  by  plaintiff,  therefore,  presented  a  prima  facie  case, 
and  the  court  erred  in  dismissing  the  complaint. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event.  Order  filed.  All 
concur. 


IMPORT  CHEMICAL  CO.  v.  FOBSTBR  &  GREGORT,  Limited. 
(Supreme  Court,  Appellate  Division,  First  Department    April  14,  1916.) 

1.  Pleading  ^=s>247— Amkkdicent — CompI/AINT — Subsequent  Cause  of  Ao- 

i  TION. 

In  an  action  at  law  plaintiff  cannot  by  amendment  set  forth  In  the 
I  complaint  a  cause  of  action  arising  subsequent  to  the  commencement  of 

I  the  action. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  684,  685 ;  Dec 
I  Dig.  <S=»247.] 

2.  AcnoN  <$=»64 — "Commencement  of  Action'* — ArrACHMENT. 

Under  Code  Clv.  Proc.  §  416,  providing  that  a  civil  action  Is  com- 

I  menced  by  the  service  of  summons,  but  that  from  the  time  of  the  granting 

of  a  provisional  remedy  the  court  acquires  jurisdiction,  when  that  section 

is  construed  in  view  of  the  history  of  the  statutes  on  which  It  was  based 

and  their  construction,  an  action  against  a  foreign  corporation  for  breach 

^=>For  other  cases  iMe  same  topic  6  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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of  contract  Is  begun  when  the  attachment  and  summons  are  Issued,  an< 
plaintiff  cannot  amend  his  complaint,  so  as  to  include  damages  for  breach 
es  of  the  contract  between  the  issuance  of  the  summons  and  tlie  oompletioi 
of  the  service  by  publication. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  §|  725-734 ;  Dec 
Dig.  «=»64. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Commencement  of  Action.] 
3.  CoBPOBATioNS     «=»669 — Foreign     Corporations — Actions — "Voluntabt 
Appearance" — Defendant  Served  by  Publication. 

The  appearance  of  a  foreign  corporation  whose  property  was  attached, 
after  service  of  summons  by  publication,  was  not  voluntary,  and  not  the 
equivalent  of  the  commencement  of  a  new  action,  and  does  not  give  the 
plaintiff  the  right  to  amend  his  complaint,  so  as  to  recover  damages  for 
breaches  of  contract  between  the  issuance  of  the  attachment  and  summons 
and  the  completion  of  the  service  by  publication. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  2641,  2^42; 
Dec.  Dig.  <g=5>669. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series* 
Voluntary  Appearance.] 

I  4.  Pleading  ^=»367(3) — ^Motion  to  Make  More  Definite — Conclusions  or 

Law. 
Where  the  complaint  states  the  facts  relied  on  as  breaches  of  the  con- 
^  tract  by  the  defendant,  a  motion  to  make  it  more  definite  by  stating 

^  whether  plaintiff  relies  on  actual  or  anticipatory  breaches  will  not  lie, 

^gi  since  plaintiff  cannot  be  required  to  plead  conclusions  of  law  or  elect  on 

^m^  What  theory  of  law  to  proceed. 

-^  [Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.   §  1177;    Dec 

^  Dig.  «»367(3).] 

5l  Laughlin,  J.,  dissenting  in  part 

^*  Appeal  from  Special  Term,  New  York  County. 

jp*  Action  by  the  Import  Chemical  Company  against  Forster  &  Gregory^ 

Jj  Limited.    From  an  order  granting  defendant's  motion  to  strike  cer- 

^  tain  allegations  from  the  amended  complaint  and  to  make  other  al- 

ij  legations  more  definite,  plaintiff  appeals.    Order  modified,  by  striking 

i^  out  the  portion  requiring  allegations  to  make  more  definite,  and  af- 

gr*  firmed. 

25  Argued   before   CLARKE,    P.    J.,    and    LAUGHLIN,    SCOTT, 

5  SMITH,  and  PAGE,  JJ. 

,^      ^  Henry  B.  Johnson,  of  New  York  City,  for  appellant. 

\      -^  George  N.  Hamlin,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  plaintiflf  procured  a  warrant  of  attachment  against 
the  property  of  the  defendant,  a  foreign  corporation,  on  November 
25,  1914,  under  which  a  levy  was  made  upon  property  of  the  defend- 
ant on  December  24,  1914,  upon  which  date  an  order  was  granted  di- 
recting service  of  the  summons  by  publication.  Publication  was  com- 
menced pursuant  thereto  on  December  26,  1914,  and  the  service  was 
finally  completed  on  February  6,  1915.  On  February  23,  1915,  the 
defendant  appeared  in  the  action  by  attorney,  after  which  a  copy  of 
the  complaint  was  served  on  its  attorney,  who,  after  extensions  of 
time,  served  an  answer  on  April  23,  1915.    Thereafter,  and  within  20 

^=:>For  other  cases  see  same  tcpio  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indejcas 
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3,  the  plaintiff  served  an  amended  complaint,  alleging,  in  addition 

he  original  cause  of  action,  breaches  of  the  same  installment  con- 

t  upon  which  the  original  complaint  was  based;    but  these  oc- 

ed  during  the  interval  of  time  between  November  25,  1914,  when 

attachment  was  issued,  and  February  6,  1915,  when  the  service 

the  siunmon^  was  completed.     The  order  appealed  from  strikes 

n  the  amended  complaint  all  allegations  relating  to  matters  which 

irred  after  November  25,  1914,  when  the  attachment  was  issued. 

1,2]   It  is  well  settled  that  in  an  action  at  law  the  plaintiff  can  only 

>ver  upon  the  state  of  facts  which  existed  at  the  time  when  the 

^n  was  commenced,  and  may  not,  by  amendment,  set  forth  in  the 

plaint  a  cause  of  action  which  has  subsequently  arisen.    The  diffi- 

y  in  the  present  case  is  to  determine  at  what  time  the  action  must 

ieemed  to  have  been  commenced  for  the  purpose  of  fixing  and 

irmining  the  plaintifFs  rights.     There  is  no  doubt  that,  for  the 

pose  of  fixing  the  defendant's  time  within  which  to  answer,  the 

on  will  be  deemed  to  have  been  commenced  against  him  at  the 

J  when  service  by  publication  was  completed,  and  furthermore  that, 

iie  summons  is  never  completely  served  upon  the  defendant,  the 

e  issuing  of  the  attachment  will  not  commence  an  action  against 

.     Unquestionably  the  general  rule  under  our  code  practice  is  as 

td  in  C.  C.  P.  §  416,  that  an  action  is  commenced  by  the  service 

L  summons;   but  there  are  instances  where  for  some  purpose  the 

yn  is  deemed  to  have  been  commenced  before  such  service,  for 

ance,  imder  C.  C.  P.  §  399,  where  delivery  to  the  sheriff  for  serv- 

is  equivalent  to  commencement  of  the  action  for  the  purpose  of 

»ping  the  running  of  the  statute  of  limitations.  -^ 

he  provision  of  C.  C.  P.  §  416,  that  "from  the  time  of  the  grant-  *^  * 

of  a  provisional  remedy  the  court  acquires  jurisdiction,"  remains  J>p 

e  considered.    Under  the  statutes  of  some  states  an  attachment  is  ym 

original  process  for  the  commencement  of  the  action.    In  this  state, '  r* 

in  most  of  the  states,  it  is  not  a  writ  or  process  by  which  the  ac-  ]*^ 

is  commenced,  but  a  mere  provisional  remedy,  ancillary  to  an  JJ 

3n  commenced  at  or  before  the  time  the  attachment  is  sued  out.  |-j 

yc.  398.    The  action  must  be  commenced,  therefore,  at  or  before  v,'^ 

time  the  writ  is  granted.    It  was  held  under  the  Code  of  Procedure  \»m 

originally  enacted  that,  as  there  could  be  no  action  until  after  the  "^ 

lal  service  of  a  summons  (section  106),  the  attachment  provided  "^ 

(section  227)  was  of  no  avail  against  a  nonresident  unless  he  could 

bund  within  the  state.    Kerr  v.  Mount,  28  N.  Y.  659.    To  remedy 

difficuilty  suggested  by  this  decision  section  227  of  Code  of  Pro- 
ire  was  amended  (Laws  1866,  c.  824,  §  7) : 

Lnd  for  the  purposes  of  this  section  an  action  shall  be  deemed  commenced 
n  the  summons  was  issued.*' 

he  court,  in  pointing  out  that  the  statement  in  Kerr  v.  Mount, 
"a,  was  obiter  dicta,  held  that : 

The  amendment  made  to  the  227th  section  of  the  Code  in  1866  was  but  a 
aative  construction  or  declaration  of  the  law  as  It  previously  existed." 
>b  ▼.  Bailey,  54  N.  Y.  164,  166. 
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When,  therefore,  the  provision  of  the  Code  of  Procedure  was  em- 
bodied in  section  638  of  the  Code  of  Civil  Procedure,  this  clause  was 
omitted  as  unnecessary.  Section  416  of  the  Code  of  Civil  Procedure 
is  based  upon  sections  127  and  139  of  the  Code  of  Procedure  which 
read  as  follows : 

*'127.  Actions^  How  Commenced,  GlvU  actions  In  the  courts  of  record  of  this 
state  shall  be  commenced  by  the  service  of  a  summons." 

"139.  Jurisdiction^  Appearance,  From  the  time  of  the  service  of  the  sum- 
mons in  a  civil  action,  or  the  allowance  of  a  provisional  remedy,  the  court  Is 
deemed  to  have  acquired  Jurisdiction,  and  to  have  control  of  aU  the  sub- 
sequent proceedings.    •    •    •»» 

In  section  416  of  the  Code  of  Civil  Procedure  the  provision  is: 

"A  dvU  action  is  commenced  by  the  service  of  a  summons.  But  from  the 
time  of  the  granting  of  a  provisional  remedy,  the  court  acquires  Jurisdiction, 
and  has  control  of  all  the  subseauent  proceedings.    ♦    •    • »» 

When  we  consider  that  the  writ  of  attachment  is  ancillary  to  the 
action,  and  the  construction  given  by  the  court  to  the  sections  of  the 
Code  of  Procedure,  there  can  be  no  doubt  that  the  action  is  to  be 
deemed  to  be  commenced  when  the  summons  is  issued  to  accompany 
the  writ  of  attachment.  The  jurisdiction  that  the  court  acquires  is 
jurisdiction  of  the  subject-matter  of  the  action.  If  it  were  merely  in- 
tended to  express  the  idea  that  the  court  acquired  jurisdiction  of  the 
property  attached,  the  words  would  be  useless,  for  necessarily  an  at- 
tachment places  the  property  within  its  jurisdiction.  The  court  cannot 
acquire  jurisdiction  of  the  subject-matter  of  an  action  unless  an  action 
has  been  commenced.  The  subject-matter  of  the  action  in  the  instant 
case  is  the  breach  of  contract,  and  it  is  of  breaches  thereof  which  had  at 
that  time  been  made  that  the  court  acquired  jurisdiction  for  the  pur- 
pose of  impounding  defendant's  property.  It  is  only  by  reason  of  a 
cause  of  action  then  existing  in  the  plaintiff  that  the  court  had  the 
power  to  attach  defendant's  property,  for  the  purpose  of  making 
effectual  a  pending  action.  The  jurisdiction  thus  acquired  is  subject 
to  a  condition  subsequent  that  service  of  the  summons  thereafter  be 
made,  in  default  of  which  the  attachment  and  the  action  will  fall ; 
but  subject  to  this  condition  I  think  the  action  may  be  said  to  be  pend- 
ing. The  action  at  this  stage  before  service  of  the  summons  has  many 
other  incidents  of  a  pending  action.  The  defendant  may  appear  in  the 
action  by  serving  a  notice  of  appearance,  and  may  move  in  the  action 
to  vacate  the  attachment,  and  where  the  defendant  dies  after  the  at- 
tachment and  before  service  of  the  summons  the  foreign  administra- 
tor of  the  defendant  may  be  substituted  as  the  party  defendant  and 
the  action  continued  against  him,  and  an  order  for  service  of  such 
administration  by  publication  will  be  granted.  Logan  v.  Greenwich 
Tr.  Co.,  144  App.  Div.  372,  129  N.  Y.  Supp.  577,  affirmed  without 
opinion  203  N.  Y.  611,  96  N.  E.  1120.  I  think,  therefore,  the  order 
of  the  Special  Term,  striking  from  the  amended  complaint  all  matters 
which  arose  subsequent  to  the  issuance  of  the  attachment  on  Novem- 
ber 25,  1914,  was  right,  and  should  be  affirmed. 

[3]  The  appearance  of  the  defendant,  after  this  action  had  been 
commenced  and  after  service  of  the  summons  was  completed,  was  not 
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voluntary,  and  related  to  the  action  which  had  already  been  started. 
It  was  not  equivalent  to  the  commencement  of  a  new  action,  and  there- 
fore does  not  affect  the  question  here  involved. 

[4]  The  only  other  portion  of  the  order  appealed  from  is  that  part 
which  required  the  plaintiff  to  make  the  complaint  more  definite  and 
certain — 

"by  setting  fortli  the  facts  of  the  remaining  allegations  with  sufficient  defl- 
nltttiess  to  enable  It  to  be  determined  whether  the  plaintiff  Is  relying  for  its 
cause  or  causes  of  action  on  actual  or  anticipatory  breaches  of  the  alleged 
contract  therein  set  forth,  or  both.*' 

If  the  defendant  thought  more  than  one  cause  of  action  was  stated 
in  the  complaint,  the  motion  should  have  been  to  require  plaintiff  to 
separately  state  its  causes  of  action.  The  plaintiff  having  stated  the 
facts  as  it  alleges  they  occurred,  it  cannot  be  required  to  set  forth  the 
conclusions  of  law  which  it  deduces  from  the  facts  alleged,  and  to 
dect  upon  what  theory  of  law  it  will  proceed. 

The  order  should  be  modified,  by  striking  out  the  portion  thereof 
quoted,  and,  as  modified,  affirmed,  without  costs.  Settle  order  on 
notice. 

CLARKE,  P.  J.,  and  SCOTT  and  SMITH,  JJ.,  concur. 

LAUGHLIN,  J.  I  dissent  from  the  affirmance  of  the  order,  in 
so  far  as  it  strikes  out  all  matters  subsequent  to  the  issuance,  of  the 
summons,  for  I  am  of  the  opinion  that  the  action  was  not  commenced 
until  the  completion  of  the  publication. 


BARKER  v.  BARKER  et  aL 

(Snpreme  Court,  Appellate  Division,  Second  Department    April  14,  1916.) 

1.  Wuxs  ^=:»533 — Construction — Designation  of  Devisees — ^Peb  Stirpes  or 
Per  Capita. 

Under  a  devise  in  trust  for  maintenance  of  two  sons  during  their  lives, 
thereafter  the  real  estate  In  fee  ''to  their  heirs  and  descendants/'  If  none 
to  testator's  heirs,  on  death  of  either  son  "his  share  (one-half)  of  the  in- 
come" to  his  heirs  until  death  of  the  other  son,  and  death  of  both  sons  to 
end  the  trust,  the  sons*  heirs  take  per  stirpes. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  |  1147;  Dec.  Dig. 
<8=>533.] 

Z  Bastards  ^s»3=— Presumption  of  Leoitimaot — Evidenob. 

Upon  attack  of  legitimacy  of  issue  of  a  second  marriage,  evidence  of 
the  mother's  shortly  preceding  first  marriage,  with  no  evidence  of  its 
dissolution,  both  parties  to  the  first  marriage  being  imder  18,  with  slight 
aoQuaintance,  and  never  consorting  or  cohabiting  as  husband  and  wife 
thereafter,  held  not  sufficient  to  overcome  the  presumption  of  legitimacy. 
[Ed.  Note.— For  other  cases,  see  Bastards,  Cent  Dig.  t§  4,  6;  Dec. 
Dig.  «=>3.] 

^9For  other  cases  eee  same  topic  6  KEY-NUMHER  In  all  Key-Numbered  Digesto  ft  Indexes 
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3.  Bastabds  «=>3 — Presumptions— Burden  of  Proof. 
One  attacking  the  legitimacy  of  issue  of  a  second  marriage  by  allegini 

a  prior  existing  marriage  of  one  spouse  has  the  burden  of  proof  that  th< 
prior  marriage  had  not  been  dissolved. 
[Ed.  Note.— IV)r  other  cases,  see  Bastards,  Cent  Dig.  §§  4,  5 ;  Dea  Dig 

4.  Bastards  «=>3 — Presumptions — Conflicting  Presumptions. 
To  support  an  attack  on  legitimacy  of  issue  of  a  second  marriage,  II 

is  not  sufficient  to  offer  evidence  of  the  mother*s  first  marriage,  preceding 
the  second  by  a  month,  with  no  evidence  of  dissolution  of  the  first,  as 
the  presumption  of  its  continuance  is  not  as  strong  as  the  presumptioE 
of  legitimacy. 

[Ed.  Note. — For  other  cases,  see  Bastards,  Cent.  Dig.  §§  4,  5;  Dec 
Dig.  «=>3.] 

6.  Bastards  €=>3 — Presumptions — Annulment. 

Where  legitimacy  of  Issue  of  a  second  marriage  is  attacked,  the  pre 
sumption  in  favor  of  legitimacy  Uiat  the  mother's  shortly  preceding  first 
marriage  had  been  dissolved  before  her  second  marriage  Is  not  overcome 
by  testimony  of  the  husband  of  the  first  marriage,  whose  life  has  been 
vrandering,  that  he  had  not  dissolved  the  marriage  or  received  process 
for  that  purpose,  as  he  might  have  been  served  with  publication  without 
his  knowledge. 

[Ed.  Note.— For  other  cases,  see  Bastards,  Cent  Dig.  §§  4,  5;  Dec 
Dig.  «=>3.] 

6.  Bastards  ^=»3 — Presumption. 
Where  legitimacy  of  issue  of  a  second  marriage  is  attacked,  the  pre- 
sumption that  a  shortly  preceding  first  marriage  of  the  mother  had  bees 
annulled  before  her  second  marriage  cannot  be  indulged  in,  if  it  appears 
that  a  judgment,  after  the  second  marriage,  annulled  the  first, 

[Ed.  Note. — For  other  cases,  see  Bastards,  Cent.  Dig.  §f  4,  5 ;  Dec.  Dig. 
«=»3.J 

7.  Marriage  ^=965 — Collateral  Attack — ^Laok  of  Jurisdiction. 
Under  Domestic  Relations  Law  (Consol.  Laws,  c.  14)  §  7,  providing  that 

a  marriage  of  parties  under  18  Is  void  from  the  time  its  nullity  is  Judi- 
I     Si  daily  declared,  a  court  cannot  dissolve  such  marriage  ab  initio. 

i     ^  [Ed.  Note.— For  other  cases,  see  Marriage,  Cent.  Dig.  $  139;  Dec.  Dig. 

8.  Marriage  ^s»11 — Who  may  Marrt — Prior  Existing  Marriage. 
Under  the  terms  of  Domestic  Relations  Law  (Consol.  Laws,  c.  14)  {  6, 

a  marriage  contracted  by  a  person  whose  spouse  by  a  prior  existing  mar- 
riage is  living  is  void. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent.  Dig.  §  30;  Dec.  Dig. 
€=>ll.] 

0.  Marriage  «=»58(5) — ^Annulment — ^Form  op  Remedy. 

A  marriage  void  because  of  a  prior  existing  marriage  is  subject  to  an- 
nulment, under  Code  Civ.  Proc.  §  1743. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent.  Dig.  t  120;  Dec.  Dig. 
<S=»58(5).] 

10.  Infants  ^s»43 — ^Termination  of  Trust — Mortgage  by  Trustee — ^Effect, 

Under  Real  Property  Law  (Consol.  Laws,  c.  50)  §§  105,  107,  a  mortgage 

by  trustee,  under  order  of  court,  of  property  devised  in  trust  for  lives, 

with  remainder  in  fee,  is  not  valid  as  to  infant  remaindermen,  whethei 

represented  upon  the  application  for  order  to  mortgage  or  not 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent.  Dig.  §  d4;  Dec.  Dig 
<S=>43.] 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexei 
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ABTiTiON  «=»85 — Rei-iep— Allowance  fob  iMPBovEifENTa 
As  a  condition  of  partition  a  court  may  make  an  allowance  to  such 

!Otenants  as  have  subjected  their  interests  to  mortgages  and  thereby  paid 

or  improvements. 
[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  §§  236-245 ;   Dec. 

)ig.  <gir>85.] 

"OSS-Appeals  from  Special  Term,  Kings  County. 

:tion  for  partition  by  Charles  V.  Barker  against  Frances  E.  Barker 

others.    From  an  interlocutory  judgment  of  the  Special  Term  (92 

:.  Rep.  390,  156  N.  Y.  Supp.  194),  cross-appeals  were  taken  by  the 

itiff  and  various  defendants.    Modified  and  affirmed. 

rgued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  RICH,  and 

PNAM,  JJ. 

ugo  Hirsh,  of  Brooklyn  (Emanuel  Newman  and  Benjamin  Reass, 
of  Brooklyn,  on  the  brief),  for  plaintiff. 

ndrew  V.  Van  Thun,  Jr.,  of  Brooklyn  (William  A.  Kirk,  of  New 
«  City,  on  the  brief),  for  defendants  Archer,  Barker,  and  Miller, 
larles  L.  Craig,  of  New  York  City,  for  guardian  ad  litem  of 
uel  P.  Barker,  Jr. 

obert  H.  Haskell,  of  Brooklyn  (James  M.  Gorman,  of  New  York 
,  on  the  brief),  for  infant  defendant  Beatrice  Arabelle  Barker. 

HOMAS,  J.  The  testator,  dying  in  1875,  gave  by  will  to  his 
^hters  annuities  charged  on  his  estate,  declared  inalienable  during 
ral  lives,  and  his  property,  subject  thereto,  in  trust  to  apply  the 
tne  to  the  education,  support,  and  maintenance  of  his  30ns  John 
Samuel  during  their  lives,  and  added : 

nd  on  their  deaths  the  same  shall  belong  and  descend  (the  real  estate  in 
subject  as  aforesaid  to  their  heirs  and  descendants — and  if  none,  then  to 
leirs  at  law,  and  in  case  of  the  death  of  either  said  John  A.  G.  or  Samuel 
en  his  share  (one-half)  of  the  income  or  profits  shall  be  paid  to  the  heirs 
ch  decedent  until  the  death  of  the  survivor  of  my  said  two  sons — it  being 
vill  that  the  same  shall  remain  in  trust  as  aforesaid  until  the  death  of 
of  my  said  sons." 

he  sons  are  dead.  John  left  a  son,  the  plaintiff,  and  Samuel  sons 
daughters,  other  than  the  annuitants,  and  a  granddaughter,  Beatrice 
Barker,  if  she  is  the  legitimate  child  of  Charles  S.  Barker,  who 
leceased  his  father,  Samuel.  The  trustee,  in  March,  1906,  pur- 
it  to  order  of  the  court,  executed  a  mortgage  on  certain  of  the 
►erty  for  $30,000.  There  are  three  questions:  (1)  Does  John's 
take  one-half  of  the  remainder,  or  do  the  heirs  of  John  and  the 
5  of  Samuel  take  as  a  class  ?  (2)  Is  Beatrice  A.  Barker  the  legiti- 
;  child  of  Samuel's  son  Charles,  and  so  entitled  to  take  as  one  of 
leirs?  (3)  Is  the  mortgage  a  valid  lien  upon  the  interests  of  the 
nts  Samuel  P.  Barker,  Jr.,  and  Beatrice  A.  Barker,  if  the  latter 
ititledtotake? 

]  It  was  decided  correctly  that  the  heirs  of  John  and  Samuel  took 
stirpes  and  not  per  capita.  If  it  be  considered  only  that  the  whole 
:e  was  charged  with  annuities  and  inalienable  for  some  lives,  and 

'or  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbere4  Digests  &  Indexes 
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that  subject  to  such  charge  it  was  given  in  its  entirety  to  trustees  for 
the  common  maintenance  and  education  of  John  and  Samuel,  without 
suggestion  of  separate  interests,  an  opposite  conclusion  would  be 
aided.  The  provision  that  the  testator's  heirs  should  take  in  default 
of  "their  heirs  and  descendants"  raises  the  question  whether  the  tes- 
tator intended  his  heirs  to  take,  if  one  life  beneficiary  died  without 
leaving  issue,  and  at  least  does  not  weaken  the  construction  that  the 
combined  heirs  of  each  of  the  two  brothers  take  equally.  However, 
John  and  Samuel  could  not  have  common  descendants,  and  the  declara- 
tion that  each  son  took  one-half  of  the  income  and  the  provision  that 
his  heirs  should  take  it  after  him  indicate  the  testator's  intention  to 
divide  the  estate  into  two  shares,  one  for  each  line  of  descent,  and  that 
the  heirs  of  each  son  should  take  correspondingly  in  the  corpus. 

It  has  been  suggested  that,  where  a  trust  intervenes,  the  fact  that 
a  person  takes  a  beneficial  interest  in  the  income  is  not  evidence  that 
he  took  of  the  principal.  However,  in  the  present  case,  the  heirs  of  a 
son  dying  before  the  trust  ends,  to  whom  the  income  is  given,  are  at 
least  presumptive  takers  of  some  interest  in  the  remainder,  and  I  con- 
ceive of  no  reason  for  allotiog  them  a  one-half  share  in  the  income, 
unless  it  was  meant  thereby  to  give  them  one-half  of  the  estate  out  of 
which  it  arose,  to  vest  in  possession  at  the  termination  of  the  trust. 
It  is  not  to  be  thought  that  the  testator  intended  to  endow  for  a  period 
John's  descendants  with  half  of  the  profits  of  the  estate  and  then  take 
it  away  in  part  to  augment  the  interests  of  the  descendants  of  the  other 
son. 

It  is  suggested  that  the  testator  expectably  would  desire  to  benefit 
t    C  equally  all  of  his  grandsons.     But  he  showed  his  intention  to  benefit 

<     •*  them  per  stirpes,  as  he  gave  the  heirs,  however  few,  of  one  dying,  half 

*  *j;  of  the  usable  income,  while  he  kept  all  the  other  grandchildren,  how- 
\  4«8  ever  many,  to  the  other  half.  But  his  first  concern  was  his  sons,  and 
if  ^  he  naturally  foresaw  each  as  the  head  of  a  family,  and  thought  of 
]k     g^                           each  dying  and  leaving  descendants,  and  for  each  family  as  a  unit  he 

Z*  made  provision  for  one-half  of  the  income. 

/      !st  The  appellant,  as  to  this  phase  of  the  case,  relies  upon  Bisson  v. 

*  •'•'  West  Shore  Railroad  Co.,  143  N.  Y.  125,  38  N.  E.  104.  But  the  dif- 
ference is  essential.  In  that  instance  there  was  but  one  life  beneficiary, 
the  widow,  and  her  heirs  and  her  husband's  heirs,  not  their  descend- 
ants, were  grouped  into  one  class  to  take,  and,  being  so  unified,  it  was 
understandable  to  add  "their  heirs  and  assigns  forever,  share  and 
share  alike."  The  very  technical  words  significant  of  equality  were 
used  there,  but  not  here. 

[2-4]  The  next  question  relates  to  the  legitimacy  of  Beatrice  Ara- 
belle  Barker.  Beatrice  A.  Barker's  mother,  now  Mrs.  Dorgeloh,  was 
married  to  one  Murtha  in  the  month  of  May,  1897,  prior  to  her  mar- 
riage to  Beatrice's  father  in  June  of  that  year.  The  fact  that  Mrs. 
Dorgeloh,  a  defendant  here,  entered  into  the  first  marriage,  was  deter- 
mined, and  as  I  think  correctly,  by  the  judgment  entered  upon  a  ver- 
dict directed  by  the  court.  The  other  issues  in  this  action  of  parti- 
tion were  then  tried  at  Special  Term,  and  full  credit  given  to  the 
finding  of  the  first  ceremonial  marriage.    But  it  was  considered  that, 
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LOUgh  the  first  marriage  was  at  one  titne  a  fact,  the  parties  who 
ised  the  legitimacy  of  the  issue  of  the  second  marriage  must  show 
:  the  first  marriage,  at  the  time  of  the  second  marriage,  had  not  been 
solved,  and  that  both  parties  to  it  were  competent  to  contract  it. 
i  evidence  shows  that  each  party  to  the  first  marriage  was  under 

age  of  consent,  as  the  woman  was  less  than  16  and  the  man  less 
n  18  years  of  age;  that  their  acquaintance  had  been  slight;  that 
y  saw  each  other  but  casually  shortly  after  the  ceremony;  that 
Y  never  cohabited  or  consorted  as  husband  and  wife ;  that  the  man 
rried  again  and  was  living  with  the  party  to  that  marriage ;   that 

woman  Dorgeloh  married  Charles  Barker  shortly  after  her  first 
rriage,  and  that  the  parties  lived  together  for  a  number  of  years, 
il  the  second  husband's  death;    and  that  Beatice  A.  Barker  was 

issue  of  such  marriage.    So  the  second  marriage  was  valid,  unless 

first  marriage  was  an  impediment.  Under  such  circumstances  the 
den  rested  upon  those  denying  the  girl's  legitimacy  to  show  that 

first  marriage  had  not  been  dissolved,  for  the  presumption  of  its 
itinuance  was  not  as  strong  as  the  presumption  of  legitimacy.    Mat- 

of  Meehan,  150  App.  Div.  681,  135  N.  Y.  Supp.  723. 

5]   Murtha  did  testify  that  he  had  not  sought  to  dissolve  the  mar- 

^e  and  had  not  received  process  for  that  purpose.    But  his  life  was 

ndering,  and  his  residence  ambulatory.     Process  might  have  been 

actively  served  by  publication  and  thereupon  the  marriage  dissolved  __ 

hout  his  knowledge-    Mrs.  Dorgeloh,  who  had  married  again  after  ^ 

death  of  Barker,  was  a  witness ;  but  she  was  not  questioned  on  the  P? 

gect.    Therefore  the  court  was  privileged  to  indulge  the  presump-  O 

1  that  the  issue  of  the  second  marriage  was  legitimate.    Sparks  v.  U 

ss,  75  N.  J.  Eq.  551,  73  Atl.  241 ;  Coal  Run  Coal  Co.  v.  Jones,  127  ~ 

379,  8  N.  E.  865,  20  N.  E.  89;  Pittinger  v.  Pittinger,  28  Colo.  308,  ^m 

Pac.  195,  89  Am.  St.  Rep.  193;  Chancey  v.  Whinnery  [Okl.],  147  SJ 

c.  1036.  ^ 

[8-9]  Upon  the  argument  of  this  appeal,  proof  was  tendered  in  be-  ""* 

f  of  Beatrice  A.  Barker  that  after  the  judgment  herein  Mrs.  Dor-  JJ 

oh  procured  a  judgment  in  this  state  annulling  the  first  marriage  in  j-j 

action  against  Murtha,  declaring  the  marriage  void  ab  initio  upon  ^^ 

i  ground  that  it  was  procured  by  false  representations  and  that  the  J-jl 

rties  were  not  of  the  age  of  consent.     I  conclude  that  the  record  ^ 

)uld  not  be  received.    Its  effect  would  be  to  reverse,  not  to  affirm,  "^ 

i  finding  of  legitimacy,  as  it  would  show  that  at  the  time  of  the  sec- 
i  marriage  the  first  marriage  had  not  been  dissolved,  for,  with  such 
Igment  before  it,  this  court  could  not  presume  that  Mrs.  Dorgeloh 
i  brought  an  earlier  action  for  annulment.  Nor  could  such  judg- 
nt  of  annulment  operate  to  dissolve  the  first  marriage  ab  initio. 
e  judgment  could  not  be  broader  than  the  statute  authorizing  it, 
ich  declares  such  marriage  void  only  from  the  time  it  is  annulled, 
►mestic  Relations  Law,  §  7.  Moreover,  the  proposed  judgment  of 
lulment  would  not  validate  the  second  marriage,  as  that  when  made 
uld  be  void  under  the  conditions  stated  in  section  6  of  the  Domestic 
lations  Law.  The  second  marriage  was  subject  to  annulment  by 
158N.X.S.— 27 
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judgment  recovered  pursuant  to  section  1743  of  the  Code  of  Civil 
Procedure. 

[10]  The  next  question  is  whether  the  mortgage  for  $30,000  is 
valid  against  Beatrice  A.  Barker  and  Samuel  P.  Barker,  Jr.  The  mort- 
gage was  made  in  March,  1906,  and  the  trust  continued  until  the  death 
of  the  life  tenant,  Samuel  P.  Barker,  in  1912.  Upon  the  application 
to  the  court  for  leave  to  execute  the  mortgage,  Samuel  P.  Barker,  Jr., 
an  infant,  was  represented  by  a  guardian  ad  litem;  but  Charles  S. 
Barker,  a  son  of  Samuel  P.  Barker,  and  the  father  of  Beatrice  A. 
Barker,  died  in  1901,  and  I  do  not  find  that  Beatrice  A.  Barker  was  a 
party  to  the  proceeding.  It  appears  that  with  the  avails  of  the  mort- 
gage a  new  building  was  erected  on  the  property,  and  that  the  rents 
were  thereby  increased  from  $10,500  a  year  to  $25,000  a  year.  It  was 
probably  the  duty  of  those  who  represented  the  infants  in  this  action  to 
call  attention  to  the  attempt  to  mortgage  their  interest  in  the  re- 
mainders, notwithstanding  the  marked  benefit  accruing  to  them  from 
the  building. 

It  is  insisted  in  their  behalf  that  the  court  had  no  authority  to  au- 
thorize the  mortgage.  On  the  other  hand,  it  is  urged  that  the  court 
was  enabled  to  authorize  the  mortgage  by  Real  Property  Law,  §§  105 
and  107,  as  amended  by  chapter  136,  Laws  of  1897.  That  the  court 
did  not  have  the  power  before  such  amendment  to  authorize  the  trus- 
tee to  mortgage  the  remainders,  and  that  the  statute  did  not  intend  to 
confer  it,  was  decided  in  1895  in  Losey  v.  Stanley,  147  N.  Y.  560.  42 
N.  E.  8.  In  1911  it  was  decided  in  Matter  of  Easterly,  202  N.  Y.  466, 
474,  96  N.  E.  122,  that  section  105  of  the  Real  Property  Law  (chapter 
50  of  the  Consolidated  Laws  [formerly  section  85,  chapter  547,  Laws 
of  1896,  as  amended  by  chapter  136,  Laws  of  1897,  and  chapter  311, 
Laws  of  1898,  and  also  Revised  Statutes,  part  2,  c.  1,  tit.  2,  §  65,  as 
last  amended  by  chapter  886,  Laws  of  1895])  "deals  with  the  trust 
estate  only,  and  an  order  for  a  sale  pursuant  to  the  statute  should  not 
purport  to  convey  the  independent  vested  estate  in  the  remaindermen." 
Later,  upon  a  motion  for  reargument,  the  attention  of  the  court  was 
called  to  the  amendment  made  by  chapter  242  of  the  Laws  of  1907 
to  section  87  (now  section  107)  of  the  Real  Property  Law,  and  the 
court  disclaimed  any  consideration  of  such  amendment  in  reaching  its 
decision,  but  it  was  said  that,  if  the  amendment  "has  the  effect  claimed 
by  counsel  for  the  respondent,  nevertheless  tlie  decision  on  that  appeal 
^ould  not  be  changed."  I  consider  that  the  trust  had  no  relation  to 
the  remainders,  and  that  the  court  could  not  authorize  the  trustee  to 
mortgage  that  to  which  he  had  no  title.  As  concerns  the  infant,  Bea- 
trice A.  Barker,  there  was  no  attempt  to  bind  her  interest,  and  in  my 
judgment  Samuel  P.  Barker  as  a  remainderman  was  not  affected  by 
the  order. 

[11]  However,  it  would  be  quite  unjust  to  allow  the  infants  to  profit 
by  the  value  of  the  land  enhanced  by  the  new  buildings,  and  it  is,  I 
think,  within  the  power  of  the  court  to  make  an  allowance  to  such 
of  the  tenants  in  common  as  have  subjected  their  interests  to  mort- 
gc^ges  and  thereby  paid  for  the  improvements.  Ford  v.  Knapp,  102 
N.  Y.  135,  6  N.  E.  283,  55  Am.  Rep.  782.    The  present  record  does 
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not  furnish  data  that  enable  proper  disposition  of  the  matter.  The 
order  in  the  mortgage  proceeding  authorized  two  funds  for  two  of 
the  daughters.  Perchance  it  may  be  necessary  to  take  that  into  con- 
sideration. It  is  necessary  to  remit  the  case,  so  far  as  this  single 
question  is  concerned,  to  the  Special  Term  for  further  consideration, 
and  for  an  equitable  adjustment  of  the  shares  as  the  facts  may  war- 
rant. I  think  that  it  would  be  greatly  for  the  interests  of  the  infants 
if  the  status  of  the  mortgage  as  established  by  the  judgment  could  be 
left  undisturbed,  and  thereby  the  result  indicated  reached. 
It  was  found  that  the  trustee  had  demised  the  property  to  Bedell 
I  Bros,  for  the  term  of  ten  years  from  1911,  and  there  was  a  conclusion 

i  of  law  that  such  lessee  firm  is  entitled  to  and  has  a  lease  for  such 

!  term.    To  the  conclusion  of  law  there  is  an  exception.    It  was  not  nec- 

essary to  except  to  the  finding  of  fact  in  order  to  raise  the  question 
of  the  effect  of  the  lease  upon  the  interests  of  the  remaindermen.  The 
lease  for  the  given  term  seems  to  be  violative  of  section  106  of  the 
Real  Property  Law.  The  Bedell  Bros,  are  not  before  the  court,  and 
it  is  deemed  advisable  that  the  question  be  remitted  to  the  Trial  Term, 
to  the  end  that  the  question  may  be  determined  with  Bedell  Bros,  be- 
fore  the  court. 

The  interlocutory  judgment,  modified  in  conformity  herewith,  should 
be  afiirmed,  without  costs  to  any  of  the  parties.    All  concur. 


PEOPLE  V.  OSBORNE. 
(Supreme  CJourt,  Special  Term,  Westchester  County.    April  18,  191G.) 

INDICTMENT   AND    INFOBMATION    ^=»137(6) — SUFFICIENCY — GhABGES. 

Code  Or.  Proc.  {  275,  declares  that  the  iudictment  must  contain  a  plain 
and  concise  statement  of  the  act  constituting  the  crin>e,  without  unneces- 
sary /^petition.  An  indictment  against  the  warden  of  a  penitentiary, 
which  charged  him  with  unlawfully  and  willfully  omitting  to  perfonn  a 
duty  enjoined  by  law  upon  him,  alleged  in  the  sixth  count  that  during  the 
period  of  13  months  when  he  had  charge  of  the  inmates  he  did  commit 
various  unlawful  and  unnatural  acts  with  named  inmates.  Held  that,  as 
the  grand  jury  indicted  only  for  a  misdemeanor,  such  count  was  insuffl- 
Gient  to  disclose  the  offense  charged ;  hence,  under  section  671,  the  count 
should  he  quashed  in  the  interests  of  justice. 

[£d.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  {  486;   Dec.  Dig.  <@=>137(6).] 

Thomas  M.  Osborne  was  indicted  for  unlawfully  and  willfully 
omitting  to  perform  a  duty  enjoined  upon  him  by  law  as  a  public  offi- 
cer, and  he  moved  to  dismiss  the  sixth  count  of  the  indictment  Mo- 
tion granted. 

See,  also,  158  N.  Y.  Supp.  330. 

Frederick  E.  Weeks,  Dist.  Atty.,  of  White  Plains,  for  the  People.. 

Huntington  W.  Merchant,  of  New  York  City  (George  Gordon  Battle, 
of  New  York  City,  of  counsel),  and  Michael  J.  Tierney,  of  New 
Rochelle,  for  defendant. 

^=>For  other  cases  tee  same  topic  A  KGY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes- 
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PLATT,  J.  The  defendant  is  indicted  under  section  1857  of  the 
Penal  Code  for  unlawfully  and  willftdly  omitting  to  perform  a  duty 
enjoined  by  law  upon  him  as  a  public  officer.  A  motion  was  made  on 
the  grand  jury  minutes  to  dismiss  the  indictment,  which  involved  the 
question  of  the  sufficiency  of  the  evidence  taken  before  them. 

This  motion  is  made  to  dismiss  the  sixth  count  of  the  indictment, 
and  involves  the  question  of  the  sufficiency  of  the  facts  found  and  re- 
turned by  the  grand  jury  from  such  evidence.  Section  275  of  the 
Criminal  Code  provides,  among  other  things,  that : 

''The  Indictment  must  contain:  A  plain  and  condse  statem^it  of  the  act 
constituting  the  crime,  without  unnecessary  repetition." 

This  is  a  commendable  law.  It  requires  a  statement  of  the  nature 
of  the  act  complained  of  and  the  time  and  place  of  its  commission  as 
nearly  as  they  can  be  ascertained.  This  "identifies  the  occurrence  and 
enables  the  defendant  to  properly  meet  the  charge."  People  v.  Corbalis, 
178  N.  Y.  516,  71  N.  E.  106. 
The  count  sought  to  be  dismissed  charges  in  substance  that  the  de- 
,  fendant,  being  warden  of  Sing  Sing  Prison  and  as  such  given  a  gen- 
eral supervision  over  the  government,  discipline,  police,  health  condi- 
tion, and  safe-keeping  of  the  prisoners,  etc.,  on  divers  days  between 
December  1,  1914,  and  the  date  of  the  indictment  (December  28,  1915), 
nearly  13  months,  did  omit  to  perform  said  duty  imposed  upon  him 
by  law,  as  he  unlawfully  and  willfully  did  commit  various  unlawful  and 
unnatural  acts  with  immates  of  said  prison,  to  wit :  Paul  Vogel,  James 
Connolly,  Max  Kleinberg,  Henry  De  Laura,  Sidney  Welsh,  and  various 
other  inmates  of  Sing  Sing  Prison. 

The  claim  of  the  defendant  that  this  terse  term  of  the  indictment, 
"unlawfully  and  willfully  did  commit  various  unlawful  and  unnatural 
^  acts  with  the  inmates,"  naming  five  and  alleging  various  others,  is  not 

^     ^^  a  "plain  and  concise  statement  of  the  act  constituting  the  crime," 

I        !i  raises  for  our  consideration  the  question  of  what  the  grand  jury  ac- 

\     tr*  tually  and  certainly  meant  thereby.     What  does  it  actually' and  un- 

J^  mistakably  give  the  defendant  to  understand  he  is  charged  with  doing 

---*  to  one  or  more  of  the  persons  named,  or  various  others,  during  these 

^  13  months,  so  that  he  may  prepare  to  disprove  them  on  the  trial  with- 

^      tSmm.'  out  surprise  ?    It  is  true  tiie  sodomy  statute  is  entitled  "Crime  Against 

^  Nature" ;   but  this  falls  far  short  of  enacting  that  that  crime,  which 

may  be  committed  in  various  ways,  is  the  only  unnatural  act  pro- 
hibited by  law.  Unfortunately  unnatural  acts  are  numerous,  as  are 
unlawful  ones ;  look  at  the  European  situation. 

Section  275  of  the  Criminal  Code  was  well  in  mind  when  this  in- 
dictment was  framed,  as  evidenced,  for  instance,  by  the  second  count, 
which  enumerates  39  instances.  We  cannot  assume  that  the  grand  jury 
had  evidence  before  it  that  the  defendant  had  committed  high  fdcmies 
and  then  only  indicted  him  for  a  misdemeanor.  If  A.  enters  the  house 
of  B.  under  circumstances  constituting  burglary  in  the  first  degree  and 
there  steals  a  pewter  watch,  he  is  not  to  be  indicted  for  the  larceny 
and  discharged  of  the  felony. 

With  what  or  which,  then,  of  the  numerous  acts  included  in  the 
general  phrase^  "various  unlawful  and  unnatural  acts  with  inmates  of 
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Sing  Sing  Prison"  named,  is  this  defendant  to  be  called  upon  to  ac- 
count for,  without  knowing  when  they  are  claimed  to  have  been  com- 
mitted, except  that  it  was  some  time  of  the  day  or  night  during  a 
period  of  nearly  13  months?  The  count  coming  last  in  the  indictment 
may  have  been  intended  as  a  resume  of  pleading ;  but  this  would  not 
justify  its  retention,  unless  it  states  acts  that  constitute  a  crime. 

A  demurrer  to  the  indictment  was  overruled,  without  considering 
the  question  here  involved ;  but  this  simply  upheld  or  retained  the  bill 
for  all  the  purposes  of  a  trial,  at  which  time  it  would  be  the  duty  of 
the  court  to  dismiss  the  count  under  section  331  of  the  Criminal  Code, 
as  it  is  now  its  duty  under  section  671  in  furtherance  of  justice  and 
public  economy. 

It  is  apparent  that  much  more  might  be  said  and  numerous  author- 
ities cited  on  the  many  questions  presented  on  this  motion,  but  in  view 
of  the  very  able  counsel  engaged  on  both  sides  of  the  case  this  is 
unnecessary. 

This  motion  is  granted.    Enter  accordingly. 


6ENESEB  RECREATION  CO.  OF  ROCHESTER  et  aL  ▼.  EDGERTON, 

Mayor,  et  al. 

(Supreme  Court,  Appellate  DivlsloD,  Fourth  Department     March  31,  1916.) 

t  Theatebs  and  Shows  ^=»3 — Licenses — Revocation. 

The  mayor  of  a  municipality  may  revoke  the  license  for  a  motion  pic- 
tare  theater  without  notice  to  the  licensee;  the  premises  having  been 
leased. 

[Ed.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent  Dig.  |  8; 
Dec  Dig.  «=»3.] 

2.  Thsatsbs  and  Shows  ^=»3 — Licknsb — Revocation — Poweb  of  Matob. 

Under  Rochester  City  Charter  (Laws  1907,  c.  756)  §  47,  imposing  on  the 
mayor  the  duty  to  see  that  the  laws  of  the  state  and  the  ordinances  of  the 
dty  are  executed  and  enforced,  it  is  the  duty  of  the  mayor  to  revoke  a 
license  for  a  motion  picture  theater,  where  the  latter  was  unsafe  and  its 
interior  arrangement  was  not  in  compliance  with  the  ordinance  of  the 
dty. 

[Ed.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent.  Dig.  {  8; 
Dec  Dig.  «=»3.] 

3.  iNjtrNcmoN  ^=:»151 — Tempobabt  Injunction — ^Issttanob  of  Wbit. 

Where  the  mayor  of  a  dty  revoked  a  license  for  a  motion  picture 
theater  on  the  ground  that  it  was  unsafe  and  that  its  interior  arrangement 
was  not  In  accordance  with  law,  such  matters  should  not  be  determined 
on  affidavits  for  a  temporary  injunction  to  restrain  revocation,  which  were 
disputed  by  offldal  reports  and  affidavits. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  §  336;  Dec.  Dig. 
«=>151.] 

4.  Theatebs  and  Shows  ^=»8 — ^Indecent  Place — ^Mobal  Lesson. 

That  a  motion  picture  Inculcates  a  moral  lesson  does  not  necessarily 
prevent  it  from  being  indecent 

[Ed.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent.  Dig.  §  3; 
Dea  Dig.  «=s>3.] 

^=»For  other  c&bm  sm  lame  topic  A  KBY-NUMBER  In  aU  Key-Numbered  Digests  &  Indexes 

Digitized  by  VjOOQiC 


422  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

5.  Injunction  «=>77(1) — ^Licenses — Revocation. 

The  action  of  a  mayor  of  a  municipality  in  revoking  the  license  for  a 
motion  picture  theater,  if  reviewable  at  all,  should  be  reviewed  by  direct 
proceeding,  and  not  by  collateral  attack,  as  a  suit  for  Injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  §  146;  Dec.  Dig. 
«=»77(1).] 

6.  Injunction  ^=>85(1) — Scope  of  Relief — Criminal  Law. 

Equity  will  not  interfere  to  prevent  by  Injunction  the  enforcement  of 
criminal  law ;  consequently,  where  a  motion  picture  theater  license'  was 
revoked  by  the  mayor  in  the  enforcement  of  a  criminal  law,  revocation 
will  not  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  f  155 ;  Dec.  Dig. 
«»85(1).] 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  the  Genesee  Recreation  Company  of  Rochester,  N.  Y., 
and  another,  against  Hiram  H.  Edgerton,  individually  and  as  Mayor 
of  the  City  of  Rochester,  and  others.  From  an  order  granting  a  tem- 
porary injunction  pending  the  action,  defendants  appeal.  Order  re- 
versed, and  temporary  injunction  denied. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

B.  B.  Cunningham,  of  Rochester,  for  appellants. 

P.  De  W.  Oviatt,  of  Rochester,  for  respondents. 

KRUSE,  P.  J.  The  action  is  for  an  injunction  to  restrain  the 
mayor  and  his  codefendants  from  interfering  with  a  moving  picture 
show.  The  appeal  is  from  a  temporary  injunction  order  granting  the 
relief  pending  the  action. 

[1]  The  plaintiff  Blankmeyer  attempted  to  show  a  photo  play  in 
the  Genesee  Theater  in  the  city  of  Rochester.  The  theater  was  leased 
to  him  by  the  owner,  the  Genesee  Recreation  Company,  his  coplaintiff . 
The  license  for  the  theater  was  issued  to  the  owner  and  has  been  re- 
voked. The  county  judge  held  that  the  mayor  was  authorized  to  issue 
the  license  and  to  revoke  the  same  withouf  notice  to  the  licensee,  and 
with  that  view  we  are  in  accord;  but  he  further  held  that  there  was 
no  punishable  violation  of  the  laws  of  the  state,  nor  of  the  building 
code  of  the  city,  and  that  the  license  was  revoked  upon  inadequate 
and  but  partial  information,  thus  reaching  the  conclusion  that  Blank- 
meyer's  right  to  show  under  the  Hcense  had  not  been  affected,  and 
accordingly  granted  the  injunction  order. 

[2,  3]  We  are  of  the  opinion  that,  if  the  mayor  is  right  in  his  con- 
tention that  the  theater  was  unsafe  and  its  interior  arrangement  not 
in  compliance  with  the  law  and  the  ordinances  of  the  city,  he  was 
not  only  justified  in  revoking  the  license,  but  it  was  the  duty  of  the 
mayor  and  police  department  to  intervene  and  prevent  the  use  of  the 
building;  and  this  is  so,  irrespective  of  whether  the  revocation  was 
effective  or  not.  The  license  would  not  protect  such  unlawful  use. 
True,  the  plaintiffs  contend,  and  submit  affidavits  to  support  their 
contention,  that  the  theater  is  safe  and  up  to  legal  requirements ;  but 
these  facts  are  disputed  by  the  official  reports  to  the  Mayor  and  the 

j0s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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iavits  submitted  in  opposition  to  the  application  for  the  injunction 
^r.  This  dispute  upon  the  facts  should  not  be  determined  in  ad- 
ze, upon  these  conflicting  affidavits,  adversely  to  the  mayor,  upon 
>m  the  duty  is  imposed  by  law  to  see  that  the  laws  of  the  state  and 
ordinances  of  the  city  are  executed  and  enforced.  Charter  of  the 
'  of  Rochester  (chapter  755,  Laws  of  1907)  section  47. 
\]   It.  is  contended  that  the  revocation  was  arbitrary,  tyrannical, 

tmreasonable,  and  based  upon  false  information ;  that,  while  the 
ise  was  revoked  ostensibly  because  the  building  was  unsafe,  it 

in  fact  safe,  and  that  the  real  reason  for  the  revocation  was  the 
funded  contention  by  the  mayor  that  the  picture  play  was  indecent, 
ikmeyer  swears  in  his  moving  affidavit  that  the  play  inculcates  a 
It  moral  lesson,  has  received  the  support  of  the  highest  medical 

sociological  men  of  the  country,  and  that  there  is  an  overwhelming 
land  by  the  citizens  of  the  city  to  see  the  play. 
ven  though  the  picture  inculcates  such  a  lesson,  it  does  not  neces- 
ly  follow  that  the  exhibition  may  not  offend  against  public  decency, 
vever  desirable  it  may  be  to  disseminate  such  knowledge,  it  may 
I  be  doubted  that  it  should  be  done  by  means  of  a  picture  show 
I  public  playhouse.    But  for  the  purposes  of  this  appeal  we  may  l«^    ' 

ime  that  the  character  of  the  play  is  unobjectionable,  since  what-  ^ 

r  motive  may  have  prompted  the  action  of  the  mayor  in  revoking  'pj 

license,  if  the  theater  was  in  fact  unsafe  and  deficient,  so  as  to  ^ 

:e  its  use  unlawful,  it  should  not  be  permitted  to  be  used  in  viola-  •^ 

of  the  law,  and  the  overwhelming  demand  to  see  the  picture  show,  ^ 

;  actually  exists,  all  the  more  justifies  the  intervention  by  the  mayor  2 

the  police  department,  because  the  crowded  condition   of  the  3 

iter  would  necessarily  enhance  the  danger.  -•  • 

5]   If  an  actionable  wrong  has  been  committed  against  the  plain*  *9» 

\,  they  have  an  adequate  remedy  at  law.    The  action  of  the  mayor  f^ 

•evoking  the  license,  if  reviewable  at  all,  should  be  reviewed  by  "^ 

irect  proceeding,  and  not  by  collateral  attack  in  such  an  action  as  *" 

.    People  ex  rel.  Lodes  v.  Dept.  of  Health,  189  N.  Y.  187,  82  N.  JS 

[87,  13  L.  R.  A.  '(N.  S.)  894;  Southern  Leasing  Co.  v.  Ludwig,  217  ,4 

Y.  100,  111  N.  E.  470.  :^ 

B]  It  is  well  settled  that  equity  will  not  interfere  to  prevent  the  [^ 

Drcement  of  the  criminal  law  (Delaney  v.  Flood,  183  N.  Y.  323,  76  ^> 

E.  209,  2  L.  R.  A.  [N.  S.]  678,  111  Am.  St.  Rep.  759,  5  Ann.  Cas.  '^ 

),  and  if  the  mayor  is  right  in  his  contention  this  injunction  is  ol 
t  nature.  We  think  this  case  is  like  that  of  Eden  Musee  Co.  v. 
gham,  125  App.  Div.  780,  110  N.  Y.  Supp.  210,  and  cases  there 
d,  where  an  injunction  was  refused,  and  that  should  be  done  here 
'he  order  should  be  reversed,  with  $10  costs  and  disbursements 
,  the  application  for  a  temporary  injunction  denied.     All  concur 
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VAN  TUTL,  Superintendent  of  Banks,  v.  SCHWAB  et  al. 
(Supreme  CJourt,  Appellate  Division,  First  Deportmrnt    April  14,  1916.) 

1.  Banks  and  Banking  ^=»49(6) — Shabeholdebs — Enfobcbksnt  of  Liabiu- 

TY. 

Banking  Law  (Consol.  Laws,  c.  2)  {  196,  as  it  stood  in  January,  1911, 
when  the  superintendent  of  banks  took  possession  of  the  property  of  the 
bank  in  which  defendants  were  shareholders,  declared  that,  if  default 
should  be  made  in  the  payment  of  any  debt  or  liability,  the  stockholders 
should  be  individually  responsible  equally  and  ratably  for  the  then  exist- 
ing debts  of  the  bank,  but  no  stockholder  should  be  liable  to  an  amount 
exceeding  the  par  value  of  the  respective  shares  of  stock  held  by  him, 
while  section  19  authorized  the  superintendent  of  banks  to  enforce  the 
individual  liability  of  stockholders.  Laws  1914,  c.  369,  revising  the  Banking 
Law,  provides  in  section  80  that  the  superintendent  of  banks  may  de- 
termine the  reasonable  value  of  the  assets  of  the  corporation,  and  whether 
they  are  sufDclent  to  pay  the  creditors  in  full,  that  if  not  he  shall  make 
demand  in  writing  upon  the  shareholders,  which  shall  state  the  total 
amount  assessed  by  the  superintendent  against  shareholders,  and  the 
equal  and  pro  rata  amount  assessed  against  each  shareholder,  which  de- 
mand shall  also  fix  a  date  not  earlier  than  30  days  from  the  date  of  the 
notice  upon  which  shareholders  shall  be  required  to  pay  such  assessment 
to  the  superintendent,  and  that  in  event  of  failure  the  superintendent  of 
banks  may  in  his  own  name  recover  against  such  shareholders  either  sev- 
erally or  Jointly.  Held,  that  while,  prior  to  the  revision  of  the  Banking 
Law,  a  suit  to  enforce  the  individual  liability  of  shareholders  had  to  be  la 
equity,  and  all  were  necessary  parties,  the  superintendent  of  banks  may 
under  the  new  law  enforce  the  liability  of  a  shareholder  in  an  action  to 
which  others  are  not  parties,  for  the  ratable  liability  of  each  shareholder 
does  not  depend  on  recovery  from  others;  this  b^ng  particularly  true 
where  the  indebtedness  of  the  bank  above  the  assets  exceeded  the  total 
amount  for  which  all  the  shareholders  were  liable. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §  76; 
Dec  Dig.  <®=»49(6).] 

2,  Banks  and  Banking  <^s»44 — ^Liabiuty  of  Shabeholdebs — Statutes — ^Re- 

TBOACTiVB  Effect. 

While  Laws  1914,  c.  369,  i  80,  in  so  far  as  it  regulates  service  of  pro- 
cess and  fixes  conditions  precedent  to  enforcing  the  liability  of  share- 
holders in  an  insolvent  bank,  is  not  retroactive,  it  is,  in  so  far  as  it  fixes 
the  procedure  for  such  actions,  applicable  to  actions  instituted  after  its 
passage,  although  the  cause  of  action  arose  before. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {  63 ; 
Dec.  Dig.  <9c:>44.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  C.  Van  Tuyl,  Jr.,  Superintendent  of  Banks  of  the 
State  of  New  York,  against  Charles  M.  Schwab  and  others.  From 
an  order  granting  motion  of  certain  defendants  to  strike  the  case  from 
the  Special  Term  calendar,  plaintiff  appeals.  Order  reversed,  and  mo- 
tion denied. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Joseph  A.  Kellogg,  of  Glens  Falls,  for  appellant. 
Donald  C.  Strachan,  of  New  York  City,  for  respondents. 

SMITH,  J.  The  plaintiff  is  superintendent  of  banks  of  the  state 
of  New  York,  and  is  here  suing  the  stockholders  of  the  Carnegie  Trust 

^s»For  other  cases  see  same  toplo  A  KEY-NUMBER  In  all  Key-Numbered  DigeeU  it  Indexes 
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aipany  to  enforce  their  liability  under  section  196  of  the  Banking 
IV  as  stockholders  for  the  debts  of  the  corporation  in  excess  of  its 
ets,  to  an  amount  equal  to  the  par  value  of  the  respective  shares 
stock  held  in  such  corporation  at  the  time  of  the  default.  The 
tiplaint  alleges  that  the  plaintiff  took  possession  of  the  property  of 
I  company  on  January  7,  1911 ;  that  the  net  assets  did  not  exceed 
400,000,  while  the  allowed  claims  amounted  to  $4,502,993.63 ;  and 
t  therefore  the  deficiency  amounts  to  considerably  more  than  $1,- 
),000. 

^1]  Subsequent  to  the  bringing  of  the  action  one  of  the  defendant 
cUiolders  died  and  an  executor  qualified;  but  the  plaintiff  failed 
join  him  in  this  action,  and  for  that  reason  this  motion  is  made. 
:tion  196  of  the  Banking  Law  as  it  stood  on  January  7,  1911,  read 
follows : 

If  default  shall  be  made  In  the  payment  of  any.  debt  or  liability  contracted 
any  such  corporation,  the  stockholders  thereof  shall  be  individually  re- 
nslble,  equally  and  ratably,  for  the  then  existing  debts  of  the  corporation, 
no  stockholder  shall  be  liable  for  the  debts  of  the  stockholder  to  an  amount 
eedlng  the  par  value  of  the  respective  shares  of  stock  held  by  him  in 
h  corporation  at  the  time  of  such  default."    ConsoL  Laws,  c.  2. 

Section  19  of  said  law  provides  in  part  that  the  superintendent  may, 

yn  taking  possession  of  the  property  and  business  of  a  bank,  "if 

ressary  to  pay  the  debts  of  such  corporation,  enforce  the  individual 

Dility  of  the  stockholders." 

By  chapter  369  of  the  Laws  of  1914  the  Banking  Law  has  been  re-  rj 

ed.    In  section  80,  as  the  law  now  reads,  the  superintendent  of  banks 

y  determine  the  reasonable  value  of  the  assets  of  the  corporation 

1  that  they  are  not  sufficient  to  pay  the  creditors  in  full,  and  he  may 

Teupon  enforce  the  individual  liability  of  such  stockholders  in  whole 

in  part.    The  section  then  reads :  !■» 

In  case  he  determines  to  enforce  such  liability,  he  shaU  make  demand  in  4mp 

iting  upon  such  stockholders  by  causing  such  demand  to  be  enclosed  in  seal-  ,«• 

envelopes  addressed  and  mailed,  postage  prepaid,  to  said  respective  stock-  •  rj 

ders  at  their  last  knovm  places  of  address  as  the  same  appear  upon  the  f-« 

ck  ledger  of  such  corporation  or  at  their  last  known  address  if  no  address  ^*' 

)ears  In  said  ledger.    Such  demand  shall  state  the  total  amount  assessed  by  .^^ 

i  superintendent  against  the  stockholders  and  the  equal  and  pro  rata  share  I'^Ji 

essed  against  each  stockholder  for  each  share  of  stock,  and  the  total 

ount  of  such  assessment  for  all  the  shares  of  stock  of  such  stockholder. 

2h  demand  shall  also  fix  a  date,  not  earlier  than  thirty  days  from  the  date 

such  notice,  upon  which  such  stockholders  shall  be  required  to  pay  such  as- 

sment  to  the  superintendent.    In  case  any  such  stockholder  shall  fail  or 

;lect  to  pay  such  assessment  within  the  time  fixed  In  said  notice,  the  su- 

intendent  shall  have  a  cause  of  action,  In  his  own  name  as  superintendent 

banks,  against  such  stockholder  either  severally  or  jointly  with  other 

ckholders  of  such  corporation,  for  the  amount  of  such  unpaid  assessment  or 

essments,  together  with  Interest  thereon  from  the  date  when  such  as- 

sment  was,  by  the  terms  of  said  notice,  due  and  payable.    In  any  such  ac- 

Q,  Uie  written  statement  of  the  superintendent,  under  his  hand  and  seal  of 

ce,  reciting  his  determination  to  enforce  the  individual  liability,  or  any 

rt  thereof,  of  such  stockholders,  and  setting  forth  the  value  of  the  assets 

such  corporation  and  the  liabilities  thereof,  as  determined  by  him  after 

imlnatlon  and  investigation,  shall  be  presumptive  evidence  of  such  facts 

therein  stated." 
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Prior  to  this  re-enactment  of  the  Banking  Law  there  are  a  number 
of  dicta,  both  in  the  Court  of  Appeals  and  in  the  Appellate  Divisions, 
to  the  effect  that  the  action  not  only  must  be  in  equity,  but  that  all 
the  stockhdders  are  necessary  defendants  to  such  an  action.  I  am 
referred  to  no  cases  where  it  has  been  held,  either  in  the  Court  of 
Appeals  or  in  this  department,  diat  all  the  stockholders  were  neces- 
sary defendants  in  an  action  brought  to  enforce  the  liability  here  sued 
upon.  It  is  difficult  to  see  any  substantial  ground  upon  which  such 
necessity  can  be  claimed  to  exist.  The  plaintiff  must  make  proof  of 
the  value  of  the  assets  and  of  the  extent  of  the  liability  of  the  cor- 
poration. Upon  that  proof  each  defendant  is  liable  "individually" 
only  for  his  share  of  such  excess  of  indebtedness  proportionate  to  the 
shares  of  stock  held  by  him.  In  Marshall  v.  Sherman,  148  N.  Y. 
9,  42  N.  E.  419,  34  L.  R.  A.  757,  51  Am.  St.  Rep.  654,  the  liability 
of  the  defendant  was  under  the  statute  there  considered  for  the  whole 
debt  up  to  the  value  of  the  shares  of  stock  which  he  held.  The  stock- 
holder thus  required  to  pay  was  allowed  to  sue  for  contribution  from 
his  fellow  shareholders.  No  such  liability  can  be  predicated  here  upon 
the  statutes  under  which  this  action  was  brought.  The  defendant  has 
no  right  of  contribution,  because  he  is  liable  under  the  statute  only 
for  his  ratable  proportion.  No  liability  is  sought  to  be  enforced  by 
reason  of  the  insolvency  of  any  of  his  fellow  stockholders.  The  ad- 
mitted liabilities  are  alleged  here  to  be  in  excess  of  $2,000,000  beyond 
the  assets  of  the  Trust  Company.  As  the  par  value  of  the  stock 
amounted  only  to  $1,500,000,  as  alleged  in  the  complaint,  each  stock- 
holder is  subject  in  any  event  to  his  full  liability  under  the  statute. 
Under  the  old  statutes,  where  the  phraseology  was  to  the  effect  that 
the  stockholder  should  be  liable  jointly  and  severally  for  the  debts  of 
the  corporation  to  the  extent  of  the  par  value  of  the  stock  which  they 
held,  it  was  held  that  an  action  might  be  brought  against  an  individuaJ 
stockholder,  but  the  action  must  be  in  behalf  of  aJl  of  the  creditors. 
Under  the  later  statute,  under  which  this  action  was  brought,  making 
each  stockholder  individually  liable  for  his  ratable  share  of  the  ex- 
cess of  liability,  it  is  difficult  to  find  any  intent  to  change  the  proce- 
dure to  require  a  joint  action  against  all  of  the  stockholders,  where  the 
liability  of  each  stockholder  could  be  in  no  manner  changed  by  any 
claim  that  he  might  have  against  any  of  his  costockholders. 

[2]  It  is  claimed  by  the  appellant,  however,  that  this  action  may 
proceed  under  section  759  of  the  Code  of  Civil  Procedure,  without 
bringing  in  the  representatives  of  the  deceased  defendant.  In  that 
section,  if  one  of  two  or  more  defendants  dies,  "if  part  only  of  the 
cause  of  action,  or  part  or  some  of  two  or  more  distinct  causes  of 
action,  survives  to  or  against  the  others,  the  action  may  proceed,  with- 
out bringing  in  the  successor  to  the  rights  or  liabilities  of  the  de- 
ceased party."  In  Throop's  note  this  section  is  explained  as  adopting 
the  rule  in  Leggett  v.  Dubois,  2  Paige,  211,  White  v.  Buloid,  2  Paige, 
475,  and  Hoffman  v.  Tredwell,  6  Paige,  308.  In  none  of  those  cases, 
however,  was  the  deceased  party  a  necessary  party  to  the  cause  of 
action  held  to  survive.  The  principle  of  the  section  was  applied  in  the 
case  of  Lemon  v.  Smith,  20  App.  Div.  523,  47  N.  Y.  Supp.  158.    In 
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that  case  the  deceased  party  was  held  only  to  be  a  proper  party  and 
not  a  necessary  party  to  the  plaintiff's  cause  of  action.  If  these  fellow 
stockholders  be  necessary  parties  to  the  cause  of  action  against  the 
other  stockholders,  I  cannot  read  in  that  section  any  authority  to 
proceed  without  their  representatives,  providing  such  representatives 
be  within  the  jurisdiction  of  the  court. 

In  the  view  that  I  take  of  this  case,  however,  it  is  unnecessary  to 
decide  whether  or  not,  under  the  Banking  Law  prior  to  the  revision 
of  1914,  all  stockholders  were  necessary  parties  to  the  action  as  then 
brought.  Nor  is  it  necessary  to  decide  whether  under  section  759  of 
the  Code  of  Civil  Procedure  this  action  may  proceed  without  the  pres- 
ence of  the  representatives  of  any  stockholder  who  has  died  since  the 
action  was  commenced.  The  revision  of  the  Banking  Law  in  1914 
changed  the  procedure,  by  authorizing  the  action  to  be  brought  against 
one  or  more  of  the  stockholders.  This  statute  was  passed  after  this 
action  was  commenced.  As  far  as  the  statute  created  certain  condi- 
tions to  the  bringing  of  the  action,  as  the  service  of  a  statement  of 
the  assets  and  liabilities  upon  the  stockholder  and  a  demand  for  pay- 
ment from  him,  the  statute  is  not  retroactive.  The  intent  of  the  Legis- 
lature determine  the  application.  On  the  other  hand,  it  would  be  in- 
congruous to  hold  that  this  action  must  halt  in  case  of  the  death  of 
any  defendant  to  bring  in  the  representatives  of  the  deceased  party  as 
a  necessary  party  after  the  Legislature  has  declared  the  costockholder 
not  to  be  a  necessary  party  to  enforce  this  very  liability.  To  this  ex- 
tent the  act  declared  a  rule  of  procedure  which  will  be  presumed  to 
apply  to  pending  litigation,  as  well  as  to  litigation  thereafter  arising. 
Sackheim  v.  Pigueron,  215  N.  Y.  62-73,  109  N.  E.  109,  and  cases  cited. 

The  question  here  for  review  may  not  be  of  great  importance  in  this 
particular  instance,  because  of  the  fact  that  executors  are  already  ap- 
pointed, and  could  without  great  difficulty  or  great  delay  be  made  par- 
ties to  the  action.  It  is  of  great  importance,  however,  to  this  plain- 
tiff in  this  suit,  as  well  as  in  other  suits  which  may  be  pending,  that 
the  question  be  determined,  because  of  the  great  embarassment  to  which 
he  is  subjected  under  the  rule  contended  for  that  all  stockholders  are 
necessary  parties  to  the  action.  In  the  case  at  bar  there  are  210  de- 
fendants. The  action  is  brought  to  recover  an  aggregate  of  $1,500,000. 
If  upon  the  death  of  every  defendant  it  shall  become  necessary  to 
stay  the  action  until  his  representatives  be  appointed  and  made  par- 
ties to  the  action,  the  delays  will  of  necessity  be  so  great  as  to  amount 
to  a  practical  denial  of  the  right  to  recover  at  all.  The  courts  will  be 
slow  to  announce  a  rule  that  will  lead  to  such  great  embarrassments 
in  the  administration  of  the  law,  and  where  the  statute  now  authorizes 
the  action  to  be  brought  against  one  or  more  of  the  stockholders,  the 
courts  should  not  hesitate  to  declare  applicable  to  pending  actions  that 
rule  of  procedure. 

The  order  appealed  from  should  therefore  be  reversed  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs.  All  coi^*^ 
cur. 
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McNBLUS  et  al.  v.  STILLMAN  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    April  14,  1916.) 

1.  Corporations  ^=»89(4) — Shareholders — Taabilitz. 
Though  a  stock  subscription  provided  that  the  amount  due  should  be 

paid  as  required  by  the  board  of  directors,  the  subscription  must  be  deem- 
ed to  be  payable  on  demand. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  379,  881; 
Dec  Dig.  <©=>89(4).] 

2.  Corporations  ^=s>261 — Shareholders — Liability. 
Though  a  subscription  to  the  stock  of  a  foreign  corporation  was  not 

due  until  called  by  the  directors,  the  fact  that  the  court  of  the  corpora- 
tion's domicile,  in  which  receivership  proceedings  were  being  had,  directed 
the  receiver  to  enforce  the  liability  of  shareholders,  renders  the  sub- 
scription payable,  regardless  of  demand. 

[Ed.  Note.— F6r  other  cases,  see  Corporations,  Cent  Dig.  8§  1016-1023, 
1068-1075,  2268^2271 ;    Dec.  Dig.  «=»261.] 

3.  Corporations  ^=s>255 — Liability  of  Stockholders — ^Attaohment. 
Where  defendants*  testator  subscribed  to  the  stock  of  a  foreign  cor- 
poration, the  liability  on  the  contract  was  one'  whicfi  could  be  enforced 
by  the  corporation  in  its  own  right  in  the  courts  of  the  state  in  which 
either  the  corporation  or  debtor  resided;  hence  such  debt  due  from  de- 
fendants* testator  might  be  attached  in  the  courts  of  the  forum  by  a  cor- 
porate creditor,  the  action  not  depending  on  foreign  statutes,  or  being  one 
which  could  only  be  enforced  by  a  suit  in  equity  by  a  creditor  for  the 
benefit  of  all  other  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1031-1035; 
Dec.  Dig.  <©==>255.] 

4.  Corporations  ^=>273 — Subscribers — Liability. 
Where  a  corporation  is  dissolved,  neither  the  receiver  nor  creditor  can 

collect  the  entire  amount  due  on  subscription  contracts,  unless  the  amount 
owing  by  all  solvent  shareholders  is  required  to  discharge  the  debts. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1165,  2278; 
Dec.  Dig.  <®=»273.] 

5.  Attachment  ^=:»15 — Property  Subject  to  Attachment — Estoppel. 

PlaintifiTs  assignor,  a  creditor  of  a  foreign  corporation,  moved  In  re- 

gf*i  ceivership  proceedings  in  the  court  of  the  corporation's  domicile  to  rein- 


■  C 


=n 


state  the  receiver,  who  had  been  discharged,  and  direct  him  to  sue  to  en- 
force the  liability  of  shareholders  on  their  subscription  contracts.  There- 
after the  claim  was  assigned  to  plaintiff,  and  he  attached  the  debt  due 
the  corporation  from  defendants*  testator,  who  was  a  resident  of  the 
state  of  the  forum.  Held,  that  plaintiff  was  not  estopped  from  attaching 
the  claim. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  |§  40-42;  Dec 
Dig.  «g=>15.] 

6.  Corporations   ^=>255 — Property    Subject  to    Attachment — Rights   of 
Ore  d  I'K)  rs 

A  foreign  corporation  became  insolvent  and  a  receiver  was  appointed 
by  the  courts  of  its  domicile,  who  was  directed  to  enforce  liability  on 
stock  subscriptions.  Thereafter  plaintiff,  to  whom  a  claim  against  the 
corporation  had  been  assigned,  attached  the  amount  due  from  defendants' 
testator,  a  resident  of  the  state  of  the  forum,  on  a  stock  subscription. 
Held  that  under  the  direct  provisions  of  Code  Civ.  Proc.  §  646,  such  debt 
was  subject  to  attachment ;   the  involuntary  transfer  of  the  foreign  cor- 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexes 
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poratlon'8  property  under  the  laws  of  the  foreign  state  not  predlndlng 
attachment. 

[Ed.  Note.— For  other  cases,  see  Ck)rporations,  Cent  Dig.  fi  1031-1085 ; 
Dec.  Dig.  <©==>255.] 

>>BPoaATioN8  ^=s>255 — OoMiTT — Attachhsrt  Against  Stockholder. 

In  such  case,  attachment  will  not  be  denied  on  grounds  of  comity,  nor 
will  the  attaching  creditor  be  remitted  to  his  rights  in  the  receivership 
proceeding  in  the  foreign  .state. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  |§  1031-1086 ; 
Dec  Dig.  «=s>255.] 

\ppeal  from  Trial  Term,  New  York  County. 
\ction  by  James  A.  McNelus  and  another  against  Edwin  A.  Still- 
in  and  others,  as  sole  executors  of  the  last  will  and  testament  of 
ancis  H.  Stillman,  deceased.  From  a  judgment  dismissing  the  com- 
int  at  the  close  of  the  evidence,  plaintiffs  appeal.  Reversed  and  Te- 
nded. 

\rgued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  PAGE, 
a  DAVIS,  JJ. 

Walter  Gordon  Merritt,  of  New  York  City,  for  appellants. 
A..  Parker  Nevin,  of  New  York  City,  for  respondents. 

c  ' 

LAUGHLIN,  J.    This  is  an  action  brought  pursuant  to  the  provi-  ^ 

ns  of  sections  677  and  678  of  the  Code  of  Civil  Procedure,  in  aid  Jjf 

an  attachment.    On  the  Sth  day  of  May,  1911,  the  plaintiff  McNelus  -^ 

nmenced  an  action  in  the  Supreme  Court  in  New  York  County  on  *fm 

:laim  alleged  to  have  been  theretofore  assigned  to  him  by  the  Crane  jjj 

m  Works,  a  Pennsylvania  corporation,  against  the  Reliance  Steel  -j        ! 

luidry  Company,  a  New  Jersey  corporation,  and  he  obtained  a  war-  ^^  ^ 

It  of  attachment  on  the  same  day,  which  on  the  17th  day  of  May,  "^ 

11,  was  duly  executed  by  the  sheriff  by  levying,  pursuant  to  the  pro-  25 

;ions  of  section  646  of  the  Code  of  Civil  Procedure,  upon  the  sum  re-  JJJ 

lining  unpaid  on  a  subscription  of  $2,500  for  25  shares  of  the  capital  ^^ 

ick  of  the  Steel  Company,  alleged  to  have  been  made  by  the  de-  „«» 

idants'  testator,  who  was  a  resident  of  New  York,  on  the  5th  day  f3 

September,  1907.    The  Steel  Company  appeared  generally  in  the  O 

ion,  and  judgment  was  recovered  against  it  on  thf  10th  day  of  :> 

ly,  1912,  for  $5,805.13.    Payment  of  the  subscription  was  duly  de-  I'J 

inded  by  the  sheriff,  but  neither  the  defendants'  testator,  who  died  ti^ 

the  month  of  February,  1912,  nor  the  defendants,  his  personal  rep-  , 

jentatives,  paid  the  same.  This  action  is  brought  to  recover  the 
lount  of  the  subscription,  together  with  interest  thereon,  and  dam- 
£s  for  failure  to  pay  the  same. 

On  the  18th  day  of  September,  1907,  a  receiver  of  the  Steel  Com- 
ny  was  duly  appointed  by  the  Court  of  Chancery  of  New  Jersey, 
d  thereupon,  according  to  the  statutory  law  of  New  Jersey,  the  cor- 
ration  was  divested  of  all  title  to  its  property,  and  title  thereto  vested 
the  receiver.  It  appears,  by  an  order  of  the  Coqrt  of  Chancery 
New  Jersey  discharging  the  receiver,  that  the  assets  were  sold  by 
n  and  the  sale  confirmed  on  the  25th  day  of  November,  1908,  and 
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that  he  was  discharged  on  the  1st  day  of  February,  1909.  Evidently 
the  liability  of  stockholders  on  stock  subscriptions  .was  not  sold,  for 
on  the  16th  day  of  March,  1909,  on  the  petition  of  the  assignor  of 
McNelus,  the  receivership  was  reinstated  in  the  same  receiver  who 
had  been  discharged,  with  all  the  powers  of  a  receiver.  There  is  no 
evidence  that  this  reinstatement  of  the  receivership  has  been  vacated, 
or  that  the  receiver  has  been  discharged  since  the  reinstatement  of  the 
receivership.  On  the  26th  day  of  March,  1909,  on  the  petition  of  the 
receiver,  showing  the  names  of  stockholders  whose  stock  subscriptions 
remained  unpaid  and  the  amounts  thereof,  the  New  Jersey  court,  in 
effect,  issued  an  order  to  them  to  show  cause  on  June  22,  1909,  why 
they  should  not  be  assessed  the  balance  owing  on  their  stock  subscrip- 
tions as  thus  shown  by  the  petition  of  the  receiver,  it  appearing  that 
the  unpaid  debts  of  the  corporation  exceeded  the  total  amount  owing 
on  stock  subscription ;  and  on  the  30th  day  of  December,  1909,  on  the 
default  of  the  stockholders  in  appearing,  the  court  assessed  the  amounts 
required  to  be  paid  by  them,  and  assessed  the  sum  of  $2,500  against 
the  testator  of  the  defendants  as  the  amount  of  his  liability  on  his  stock 
subscription,  and  directed  the  receiver  to  sue  therefor.  A  copy  of 
the .  record  in  the  proceedings  in  the  New  Jersey  court,  showing  the 
stock  subscriptions,  including  the  subscription  of  $2,500  for  25  shares 
by  the  defendants'  testator  on  the  5th  day  of  September,  1907,  was 
offered  and  received  in  evidence  without  objection.  No  question  ap- 
pears to  have  been  raised  upon  the  trial  with  respect  to  the  sufficiency 
of  the  proof  of  the  stock  subscription,  and  therefore  it  must  be  as- 
sumed on  this  appeal  that  the  testator  of  the  defendants  duly  sub- 
scribed for  the  stock. 

[1,2]  A  demurrer  to  the  amended  complaint  herein  for  insufficiency 
was  overruled  at  Special  Term,  and  this  court  affirmed  the  order  with- 
out opinion.  158  App.  Div.  933,  143  N.  Y.  Supp.  1129.  It  appeared 
by  the  amended  complaint,  which  was  thus  sustained  as  sufficient,  that 
the  stock  subscriptions  were  "to  be  thereafter  paid  as  required  by  the 
Board  of  Directors."  In  sustaining  the  amended  complaint,  we  neces- 
sarily held  that  the  stock  subscription  was  due,  notwithstanding  the 
fact  that  there  was  no  allegation  that  it  had  been  called  by  the  board 
of  directors ;  and  this  was  upon  the  theory  that  the  subscription  is  to 
be  deemed  to  have  been  payable  on  demand.  See  Rowland  v.  Edmonds, 
24  N.  Y.  307.  The  amended  complaint  did  not  show  the  receivership. 
That  was  pleaded  and  proved  by  the  defendants.  Any  question  there 
may  have  been,  however,  with  respect  to  the  stock  subscription  being 
due  without  a  call,  has  been  removed  by  the  order  of  the  New  Jersey 
court  directing  the  receiver  to  sue  therefor,  which  was  prior  to  tlie 
time  the  warrant  of  attachment  was  levied.  See  Armstrong  v.  Danahy, 
75  Hun,  405,  27  N.  Y.  Supp.  60. 

[3,4]  The  learned  counsel  for  the  respondents  argues  that  the  lia- 
bility of  their  testator  on  the  stock  subscription  is  enforceable  only  by 
the  receiver,  or  in  a  suit  in  equity  by  a  creditor  in  behalf  of  all  cred- 
itors against  all  stockholders ;  and  he  cites  Marshall  v.  Sherman,  14S 
N.  Y.  9,  42  N.  E.  419,  34  L.  R.  A.  757,  51  Am.  St.  Rep.  654,  as  sus- 
taining his  contention.    In  that  case  the  cause  of  action  sought  to  be 
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if orced  was  one  given  by  a  fweign  statute,  not  to  the  foreign  corpo- 
tion,  but  solely  for  the  benefit  of  its  creditors,  and  in  order  that  one 

more  creditors  might  not  be  permitted  to  appropriate  to  themselves 
liability  given  for  3ie  benefit  of  all,  and  the  opinion  was  expressed 
at  the  remedy  should  be  pursued  for  the  benefit  of  all,  and  against 
I  the  stockholders  in  order  that  the  amount  of  the  liability  and  the 
[uities  could  be  ascertained  and  adjusted.  See,  also,  to  the  same  ef- 
^  Howarth  v.  Angle,  162  N.  Y.  179,  187,  189,  56  N.  E.  489,  47 
.  R.  A.  725 ;  Knickerbocker  Trust  Co.  v.  Iselin,  185  N.  Y.  54,  77 
.  E.  877,  113  Am.  St.  Rep.  863;  Shipman  v.  Treadwell,  200  N.  Y. 
^2,  93  N.  E.  1104.  In  the  case  at  bar  the  cause  of  action  on  the  stock 
ibscription  arose  on  a  contract  with  the  corporation,  and  the  debt 
Don  which  the  warrant  of  attachment  was  levied  was  one  owing  to 
le  corporation  itself  in  its  own  right,  and  pa)rment  thereof  may  be 
if  orced  in  the  courts  of  the  state  in  which  either  the  creditor  or  the 
ibtor  resides.  Nat.  Broadway  Bank  v.  Sampson,  179  N.  Y.  213,  71 
.  E.  766,  66  L.  R.  A.  606,  103  Am.  St.  Rep.  851 ;  O'Brien  v.  Glen- 
ille  Woolen  Co.,  50  N.  Y.  128;  Dayton  v.  Borst,  31  N,  Y.  435; 
toddard  v.  Lum,  159  N.  Y.  265,  53  N.  E.  1108,  45  L.  R.  A.  551,  70 
m.  St.  Rep.  541 ;  Southworth  v.  Morgan,  205  N.  Y.  293, 98  N.  E.  490, 
I  L.  R.  A.  (N.  S.)  56;  Myers  v.  Sturgis,  123  App.  Div.  470,  108  N.  C 

.  Supp.  528,  affirmed  197  N.  Y.  526,  90  N.  E.  1162.    See,  also.  How-  ^ 

rth  V.  Angle,  supra.    If  the  corporation  had  been  dissolved,  and  the  JJ 

:tion  had  been  brought  by  the  receiver  to  enforce  the  liability  on  the  ^ 

ock  subscription,  he  could  not  have  collected  the  entire  amount,  un-  9» 

ss  the  amount  owing  by  all  solvent  stockholders  was  required  to  dis-  JU 

large  the  debts  of  the  corporation.    Stoddard  v.  Lum,  supra.    But,  ^ 

5  has  been  seen,  it  appears  by  the  order  of  the  Court  of  Chancery  ^^ 

I  New  Jersey  assessing -the  amounts  against  the  stockholders  that 
le  remaining  indebtedness   of   the   corporation  exceeds   the   entire  2S 

mount  owing  by  all  stockholders,  and,  moreover,  no  question  with  re-  JJJ 

>ect  to  the  amount  of  the  liability  on  the  stock  subscription  provided  mm 

raised,  excepting  as  it  is  claimed  that  the  liability  was  not  subject  #•* 

>  the  attachment.  CI 

[5]  It  is  also  contended  on  the  part  of  the  respondents  that  the  irj 

[aintiff  McNelus  was  estopped  from  attaching  the  liability  of  tlieir  *'■• 

istator  on  the  stock  subscription,  and  from  maintaining  this  action,  T.J 

)r  the  reason  that  his  assignor  participated  in  the  distribution  of  the  <cC 

ssets  of  the  Steel  Company  in  New  Jersey,  and  that  it  was  on  its 
lotion  that  the  receivership  was  reinstated,  and  that  the  assignment 
f  the  claim  to  McNelus  was  thereafter  made.  The  only  evidence  of 
le  connection  of  the  assignor  of  McNelus  with  the  receivership  pro- 
iedings  in  New  Jersey  is  the  proof  that  it  applied  to  the  court  to  have 
le  receivership  reinstated;  and  there  is  no  evidence  as  to  whether 
le  assignment  to  McNelus  was  made  prior  or  subsequent  thereto,  if 
lat  would  constitute  any  evidence  of  an  estoppel,  as  to  which  we  ex- 
ress  no  opinion,  for  manifestly  there  is  no  evidence  of  estoppel  as 
jainst  McNelus  in  this  record. 

[8]  The  i;espondents  further  contend  that  at  the  time  the  attach- 
lent  was  levied  the  cause  of  action  on  the  stock  subscription  had  pass- 
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ed  from  the  corporation  to  the  receiver.  So  far  as  it  was  competent 
for  the  Legislature  of  New  Jersey  to  transfer  Ae  property  of  the  cor- 
poration to  the  receiver,  owing  to  the  insolvent  condition  of  the  com- 
pany, there  can  be  no  doubt  but  that  such  is  the  effect  of  the  New 
Jersey  statute.  The  cause  of  action,  however,  on  the  stock  subscrip- 
tion against  a  resident  of  this  state,  was,  for  the  purposes  of  our  at- 
tachment law,  a  debt  due  and  owing  to  the  corporation  here ;  and  by 
the  express  provisions  of  said  section  646  of  the  Code  of  Civil  Pro- 
cedure, it  was  subject  to  levy  under  an  attachment,  and  with  respect 
to  creditors  of  the  corporation  pursuing  their  legal  remedies  in  the 
courts  of  this  state  effect  is  not  given  here  to  the  involuntary  transfer 
of  the  property  of  the  debtor  by  virtue  of  foreign  statutory  law.  Ham- 
mond V.  Nat  Life  Ass'n,  58  App.  Div.  453,  69  N.  Y.  Supp.  585,  ap- 
peal dismissed  168  N.  Y.  262,  61  N.  E.  244;  Hibernia  Bank  v.  La- 
combe,  84  N.  Y.  367,  384,  38  Am.  Rep.  518;  Barth  v.  Backus,  140 
N.  Y.  230,  35  N.  E.  425,  23  L.  R.  A.  47,  37  Am.  St.  Rep.  545;  Nat. 
Park  Bank  v.  Clark,  92  App.  Div.  262,  87  N.  Y.  Supp.  185.  See,  also, 
Mabon  v.  Ongley  Electric  Co.,  156  N.  Y.  196,  50  N.  E.  805,  and  Hal- 
lenborg  v.  Greene,  66  App.  Div.  590,  597,  599,  73  N.  Y.  Supp.  403. 
In  the  view  we  take  of  the  case,  as  herein  indicated,  it  is  unneces- 
sary to  consider  whether,  if  the  contentions  made  in  behalf  of  the  re- 
spondents were  tenable,  they  could  be  effectually  interposed  now,  after 
the  recovery  of  judgment  on  the  debt  owing  to  appellant  by  the  corpo- 
ration, with  the  attachment  remaining  unvacated  and  that  judgment 
remaining  in  full  force  and  effect.  We  express  no  opinion  with  re- 
spect to  the  effect  the  dissolution  of  the  Steel  Company  might  have  on 
plaintiff's  judgment  against  it  (see  Sinnott  v.  Hanan,  214  N.  Y.  454, 
108  N.  E.  858;  and  Rodgers  v.  Ins.  Co.,  148  N.  Y.  34,  42  N.  E.  515) 
for  it  does  not  appear  that  it  has  been  dissolved,  and  the  point  has 
not  been  presented. 
^     — 2*  [7]  We  are  asked  on  grounds  of  comity  to  remit  the  creditor  of 

i     ip-k  the  corporation  to  the  jurisdiction  of  the  courts  of  New  Jersey,  where 

\     2i;jj  he  would  be  i)ermitted  to  participate  with  the  other  creditors  of  the 

corporation  in  any  of  its  assets ;  but  the  question  of  comity  was  not 
overlooked  in  the  decisions  above  cited,  and  it  has  long  been  the  es- 
tablished rule  in  this  state  that,  where  the  involuntary  transfer  has 
taken  place  here,  the  right  of  creditors,  whether  domestic  or  foreign, 
to  pursue  legal  remedies  and  acquire  by  attachment  in  foreign  juris- 
dictions a  lien  on  the  property  of  the  debtor  superior  to  the  title  pre- 
viously acquired  by  the  involuntary  transfer  here,  is  recognized.  War- 
ner V.  Jaffray,  96  N.  Y.  248,  48  Am.  Rep.  616;  Barth  v.  Backus,  supra. 
These  precedents  are  controlling,  and  this  court  is  not  at  liberty  to 
consider  the  question  de  novo.  In  Wulff  v.  Roseville  Trust  Co.,  164 
App.  Div.  399,  149  N.  Y.  Supp.  683,  we  were  able  to  distinguish  them, 
and  on  motion  of  the  assignee  of  the  assets  of  a  New  Jersey  trust 
company,  the  affairs  of  which  had  been  liquidated,  we  vacated  an  at- 
tachment obtained  here  by  the  assignee  of  a  depositor  with  the  in- 
solvent trust  company ;  but  we  so  decided  on  the  ground  that  the  de- 
posit was  made  subject  to  the  laws  of  New  Jersey,  by  which,  in  case 
of  insolvency,  the  assets  became  a  trust  ftmd  for  the  benefit  of  alt 
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creditors.  We  do  not  consider  that  our  decision  in  that  case  is  ap- 
plicable here,  and  evidently  counsel  for  respondents  does  not,  for  it 
has  not  been  cited.  So  far  as  appears,  it  is  immaterial  to  respond- 
ents to  whom  they  respond  on  the  liability  of  their  testator,  and  there 
can  be  no  doubt  but  that  a  recovery  and  satisfaction  in  this  action 
will  fully  protect  them. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event.  Order  filed.  All 
concur. 


SANDERS  v.  PROCTOR, 
(Supreme  Court,  AppeUate  Divlaicm,  First  Department    April  14,  1916.) 

COKPOBATIONS  ^5>100— SUBSCRIPTIONS  IN  STOCK-— COLLATEftAI«  AOBBBMENTS. 

While  the  deUvery  and  acc^tance  of  treasury  stock  would  raise  an  im- 
plied obligation  to  pay,  the  delivery  of  certificates  of  unissued  corporate 
stock  to  the  defendant  at  the  request  of  M.,  pursuant  to  agreement  be- 
tween the  defendant  and  M.,  raised  no  implied  promise  to  pay  for  it,  and 
as  between  the  corporation  and  the  defendant  there  was  no  obligation. 

[Ed.  Note. — ^Tor  other  cases,  see  Corporations,  Cent.  Dig.  {{  450,  451 ; 
Dec  Dig.  i8=>100.] 

Clarke,  P.  J.,  and  Smith,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Albert  Sanders,  as  receiver,  against  Frederick  P.  Proctor,. 
Jr.   Judgment  for  defendant,  and  plaintiff  appeals.    Judgment  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Louis  J.  Vorhaus,  of  New  York  City,  for  appellant. 
Sumner  B.  Stiles,  of  New  York  City,  for  respondent. 

PAGE,  J.  I  think  the  judgment  should  be  affirmed.  The  express 
contract  was  between  Morris  and  Proctor,  and  the  corporation  cannot 
take  advantage  of  it,  on  the  theory  of  Lawrence  v.  Pox,  20  N.  Y.  268, 
because  there  was  no  obligation  between  Morris. and  the  company. 

This  was  unissued  stod:,  not  treasury  stock ;  i.  e.,  stock  which  had 
been  duly  issued  and  turned  back  into  the  treasury  of  the  company. 
The  stock  was  not  legally  issued.  It  conld  only  be  issued  for  cash  or 
property,  which  it  concededly  was  not.  It  was  not  issued  on  subscrip- 
tion, for  no  subscription  was  made,  and  10  per  cent,  was  not  paid. 
While  the  delivery  and  acceptance  of  treasury  stock  would  raise  an 
implied  obligation  to  pay,  no  such  obligation,  as  I  understand,  is  raised 
by  the  delivery  of  certificates  of  unissued  stock  to  one  man  on  the 
request  of  a  third.  It  was  pursuant  to  the  agreement  between  Morris 
and  the  defendant  that  the  stock  was  issued,  and  not  at  the  instance  and 
request  of  the  defendant.  As  between  the  company  and  the  defendant 
there  was  no  obligation,  express  or  implied,  to  pay  for  the  stock  to 
the  company. 

Order  filed. 

LAUGHLIN  and  SCOTT,  JJ.,  concur. 

6=»For  other  cases  see  same  topic  A  KEY-NUMBER  Id  all  Key-Numbered  Digests  ft  Indexes 
158N.Y.S.— 28 
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SMITH,  J.  (dissenting).  The  complaint  in  this  action  alleged  that 
the  plaintiff,  Wonderland  Amusement  Company,  at  the  "special  in- 
stance and  request  of  the  defendant,"  issued  and  delivered  150  shares 
of  its  preferred  stock  to  defendant,  who  "promised  and  agreed  to  pay 
therefor  to  the  plaintiff  the  sum  of  $15,000."  The  answer  admits  the 
issuance  and  delivery  of  the  certificates,  but  denies  that  this  was  at 
defendant's  request,  and  denies  that  he  promised  to  pay  for  it.  There 
was  also  an  affirmative  defense  setting  up  the  agreement  hereinafter 
described  and  alleging  its  cancellation.  This  defense  was  dismissed 
by  the  court  for  failure  of  proof. 

It  appeared  from  the  testimony  that  on  February  7,  1913,  a  written 
contract  was  entered  into  between  the  defendant  and  one  Morris,  who 
owned  the  majority  of  the  stock  of  the  plaintiff,  and  who  was  the 
original  lessee  of  die  New  York  theater  building  which  he  had  as- 
signed to  the  plaintiff.    By  this  agreement  the  defendant  agreed  that: 

^'Immediately  upon  the  execution  hereof  he  will  subscribe  and  pay  the  par 
value  of  one  hundred  and  fifty  (150)  shares  of  the  preferred  stock  of  the  Won- 
derland Amusement  Company,  Incorporated,  the  par  value  of  which  amounts 
to  fifteen  thousand  ($15,000)  dollars." 

Morris  agreed  that  upon  defendant's  so  subscribing  he  would  also 
subscribe  for  150  shares  of  preferred  stock,  and  would  transfer  to  the 
defendant  375  shares  of  common  stock  in  the  plaintiff.  Defendant 
agreed  to  bear  half  of  the  obligations  assumed  by  Morris  under  the 
lease,  and  the  parties  agreed  to  share  the  expense  of  financing  tlie 
plaintiff  company.  The  plaintiff's  witness,  Wenzel,  who  was  vice 
president  and  secretary  of  the  plaintiff,  testified  that  immediately  aftei 
the  execution  of  the  agreement  he  delivered  to  the  defendant  the  cer- 
tificates for  both  common  and  preferred  stock,  duly  signed,  and  thai 
the  defendant  thereupon  said  he  would  send  a  check  over  later.  Th( 
defendant  and  his  attorney  deny  this,  and  say  that  the  stock  was  deliv 
ered  two  days  later  by  messenger,  and  that  defendant  never  in  expresi 
words  promised  to  pay  for  it,  although  he  imderstood  that  he  wai 
to  do  so. 

The  court  dismissed  the  complaint  on  the  ground  that  no  contraci 
relations  were  shown  to  have  existed  between  the  plaintiff  and  th( 
defendant  and  that  the  defendant's  only  agreement  with  regard  to  pay 
ment  for  the  stock  was  with  Morris  to  pay  the  money  to  him. 

It  is  contended  that,  because  the  plaintiff  made  a  motion  for  a  di 
rected  verdict  and  the  defendant  a  motion  for  the  dismissal  of  th< 
complaint,  the  decision  in  favor  of  the  defendant  was  a  decision  ir 
defendant's  favor  of  every  question  of  fact  upon  which  there  was  an) 
evidence  presented.  It  is  probably  true  that,  if  a  verdict  had  been  di 
rected  by  the  court,  such  would  have  been  the  effect  of  the  verdict 
Even  then,  however,  we  might  look  into  the  opinion  of  the  court,  a; 
shown  in  the  discussion  set  forth  in  the  record,  to  see  what  was  in- 
tended to  be  decided.  The  court,  however,  dismissed  plaintiff's  com 
plaint,  and  in  the  discussion  reproduced  in  the  record  the  ground  oi 
the  dismissal  clearly  appears  to  have  been  that  there  was  no  contraci 
relation  between  the  defendant  and  the  corporation,  and  that  the  con 
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tract  made  between  the  defendant  and  Morris  was  not  a  contract  of 
v%hich  the  corporation  could  take  the  benefit 

We  will  asstune,  for  the  argument,  that  the  contract  with  Morris  was 
nothing  more  than  an  agreement  to  subscribe  for  stock,  and  that,  noth- 
ing having  been  paid  thereon  at  the  time  the  agreement  was  made,  it 
was  not  enforceable  by  the  corporation.  We  will  assume,  further,  that 
the  Wonderland  Amusement  Company  was  not  entitled  to  recover  upon, 
the  contract  with  Morris  as  a  third  party  for  whose  benefit  the  con- 
tract was  made.  Under  these  assumptions,  unless  the  plaintiff  has 
proven  a  direct  contract,  express  or  implied,  between  the  corporation 
and  the  defendant,  there  can  be  no  recovery  in  this  action. 

The  defendant  insists,  and  the  trial  court  seemed  to  be  of  the  opin- 
ion, that  imder  the  complaint  a  recovery  upon  an  implied  promise  was 
not  authorized.  In  this  we  think  there  was  clearly  error.  The  com- 
plaint does  not  allege  an  express  promise ;  it  alleges  simply  a  promise 
to  pay,  which  may  be  supported  either  by  proof  of  an  express  or  im- 
plied promise  to  pay.  Underwood  v.  New  Netherlands  Bank,  150  N. 
Y.  Supp.  487. 

After  having  made  this  contract  with  Morris,  in  which  he  agreed  to 
subscribe  and  pay  the  par  value  of  150  shares  of  the  preferred  stock  of 
the  Wonderland  Amusement  Company,  Incorporated,  the  defendant 
received  from  Mr.  Wilzin,  the  secretary  of  that  company,  scrip  for  150 
shares,  of  the  par  value  of  $15,000,  and,  according  to  the  testimony 
of  Mr.  Wilzin,  he  agreed  to  send  his  check  therefor  the  next  morning. 
This  conversation  is  denied  by  the  defendant,  who  claims  to  have  re- 
ceived the  stock  two  days  later.  According  to  his  own  testimony,  then, 
he  received  the  stock  upon  February  9th,  and  there  was  no  offer  to 
return  the  same  until  February  22d  or  23d.  He  swore  himself  that  he 
got  the  stock  and  kept  it;  that  he  knew  that  it  would  have  to  be  paid 
for;  that  he  knew  after  he  had  the  stock  that  he  was  a  stockholder  of 
the  company,  and  he  intended  when  he  received  the  150  shares  of 
preferred  stock  to  pay  for  it.  Irrespective  of  the  express  promise  to 
pay,  from  the  fact  of  the  receipt  and  retention  of  the  stock  under 
the  circumstances  shown,  there  was  an  implied  promise  to  pay  the 
par  value  thereof.    In  10  Cyc.  381,  the  rule  is  stated: 

"An  acceptance  of  a  certificate  of  a  stated  numl)er  of  shares  of  the  stock  of 
a  corporation,  issued  to  the  person  who  accepted  it,  implies  that  he  wiU  pay  for 
them," 

In  Chubb  v.  Upton,  95  U.  S.  665,  24  L.  Ed.  523,  it  is  said : 

"One  who  receives  a  certificate  of  stock  for  a  certain  number  of  shares,  at  a 
sum  per  share,  thereby  becomes  liable  to  pay  the  amount  thereof  when  called 
upon  by  the  corporation." 

The  evidence  of  Morris  to  the  effect  that  the  stock  was  delivered 
pursuant  to  his  contract  with  the  defendant  has  no  significance.  In 
pursuance  of  the  agreement  with  Morris  the  transfer  was  made  by  the 
corporation  to  the  defendant  of  the  stock,  and  his  promise  to  pay 
therefor — I  care  not  whether  express  or  implied — followed.  If  the 
agreement  with  Morris  were  invalid,  it  could  be  disregarded  entirely, 
and  plaintiflf's  claim  might  rest  purely  upon  the  transfer  by  the  corpora- 
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tion  to  the  defendant  of  the  stock  and  his  promise  to  pay  therefoi 
That  would  not  be  a  subscription  to  the  stock,  which  requires  the  pay 
ment  of  a  sum  down ;  but  it  would  be  the  actual  sale  of  stock,  whereij 
the  transfer  of  the  stock  is  a  sufficient  consideration  to  support  th 
-defendant's  promise  to  pay  therefor.  In  1  Morawetz,  Priv.  Corp.  (2( 
Ed.)  §  61,  it  is  said: 

"The  Issue  of  new  shares  by  a  corporation  may  take  the  form  either  of  i 
sale  and  purchase  of  the  shares,  or  of  an  ordinary  subscription,  lliere  is  ai 
important  difference  between  the  two  classes  of  contracts." 

In  Marshall  Corp.  §  243,  the  text  reads: 

"A  subscription  for  stock,  and  a  contract  to  purchase  stodk  from  a  coi 
poration,  are  not  the  same,  and,  as  we  have  seen,  they  are  to  some  exten 
governed  by  different  rules." 

In  10  Cyc.  404,  405,  the  text  reads : 

"A  distinction  has  also  been  taken  between  a  subscription  to  the  capita 
stock  of  a  corporation  and  a  purchase  of  its  shares  from  the  corporation 
Thus,  where  a  contractor  agreed  to  build  a  railroad  and  to  accept  in  paymen 
a  certain  amount  of  Its  capital  stock,  the  agreement  was  a  purchase,  and  no 
a  subscription." 

In  the  case  of  Avon  Springs  Sanitarium  Co.  v.  Kellogg,  125  App 
Div.  51,  109  N.  Y.  Supp.  153,  affirmed  Smith  v.  Kellogg,  194  N.  Y 
567,  88  N.  E.  1132,  it  was  held  that: 

"Although  a  subscriber  for  stock  of  a  corporation  not  yet  in  existence  1 
not  bound  by  his  subscription,  he  becomes  bound  when,  after  the  due  organi 
zation  of  the  company,  he  accepts  the  scrip  and  gives  his  check  in  paymen 
therefor,  for  in  such  case  he  ratifies  and  confirms  his  subscription." 

It  was  further  held  that  the  issue  of  the  scrip  of  the  duly  organizes 
corporation  is  a  sufficient  consideration  for  a  check  given  in  paymen 
therefor.  This  case  seems  to  be  in  principle  on  all  fours  with  th< 
case  at  bar ;  the  only  difference  being  that  a  check  was  given,  instea( 
of  a  verbal  promise  to  pay.  There  is  no  rule  of  law  that  requires  i 
promise  to  pay  for  stock  delivered  to  be  in  writing.  The  statute  o 
frauds  is  not  asserted,  nor  could  it  be,  because  the  stock  itself  wa; 
delivered.  The  giving  of  a  check  is  not  a  payment,  within  sectioi 
53  of  the  Stock  Corporation  Law  (Consol.  Laws,  c.  59),  requiring  '< 
payment  of  10  per  cent,  to  make  valid  a  stock  subscription.  If  we  as 
sume,  therefore,  that  we  have  here,  as  in  the  case  cited,  an,  unenforce 
able  subscription  agreement  afterwards  carried  out  by  the  acceptana 
of  the  stock  and  agreement  to  pay  therefor,  that  agreement  woulc 
seem  to  be  enforceable  notwithstanding  the  fact  that  the  agreemen 
with  Morris  could  not  have  been  enforced  by  the  corporation,  and  di 
rectly  within  the  authority  cited  the  plaintiff  was  entitled  to  go  to  th( 
jury  upon  the  question  whether  there  was  an  express  or  implied  prom 
ise  to  pay  the  company  $15,000  for  this  stock. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  wit! 
<osts  to  appellant  to  abide  the  event. 

CLARKE,  P.  J.,  concurs. 
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Snpreine  Oonrt,  Special  l^rm.  New  York  Ck>iinty.    March,  1916.) 
UDUi-ENT  Conveyances  ^=>282 — Bubden  of  Pbooi^— Pubohasb  fob  Vai> 

B. 

The  purchaser  from  one  selling  to  hinder,  delay,  or  defraud  his  creditors 

IS  the  burden  of  relieving  himself  from  the  effect  of  the  fraudulent 

tent  of  his  grantor  and  proving  that  he  was  a  purchaser  for  a  valuable 

nsideration. 

[Ed.  Note.— For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig. 

817,818;  Dec.  Dig.  «=s>282.] 

lUdulbnt  Convetanobs  ^^155 — Setiino  Aside — ^Pboof  of  Intent. 
A  creditor,  assailing  a  transfer  of  property  as  fraudulent,  may  succeed 
^  simply  showing  a  fraudulent  intent  on  the  part  of  the  vendor,  or  such 
tent  on  the  part  of  the  purdiaser ;  and  if  the  purchaser  shows  that  he 
lid  a  valuable  consideraUon,  proof  of  his  debtor's  fraudulent  intent  only 
not  sufficient,  but  there  must  also  be  proof  of  the  purchaser's  f  raudu- 
Qt  intent,  or  his  notice  of  the  debtor's  fraudulent  intent 
[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent.  Dig. 
493;    Dec.  Dig.  <8=»155.] 

^nesseb  ^=s>324 — ^Impeaching  Own  Witnesses. 

In  an  action  to  set  aside  a  fraudulent  conveyance,  plaintiff,  calling  the  ^ 

btor  and  his  grantee  as  witnesses,  might  rely  on  the  testimony  favor-  C» 

lie  to  himself,  as  facts  wrung  from  reluctant  and  unwilling  witnesses,  ^ 

iving  their  unfavorable  testimony  to  the  Jury.  ^ 

[Ed.  Note.-rFor  other  cases,  see  Witnesses,  Cent.  Dig.  1 1097 ;  Dec.  Dig.  ^^ 

»324.]  j; 

udulent  Conveyances  «=»264— Conditions  Precedent— Exhaustion  3P 

■  Legal  Reuedies.  ^ 

Under  Code  Civ.  Proc.  §  1871,  providing  that,  when  an  execution  against  ^ 

e  property  of  a  judgment  creditor  has  been  returned  wholly  or  partly  ^ 

isatisfled,  the  judgment  creditor  may  maintain  an  action  against  the  ^ 

dgment  debtor  and  any  other  persons  to  compel  the  discovery  of  any  ^m 

ing  in  action  or  other  property  belonging  to  the  judgment  debtor,  or  ** 

prevent  the  transfer  thereof,  a  complaint,  not  expressly  alleging?  that  ^ 

aintiff  had  no  adequate  remedy  at  law,  but  alleging  that  an  execution  "^ 

:ainst  the  property  of  the  judgment  debtor  had  been  returned  wholly  un-  ^ 

tlsfled,  sufficiently  showed  the  exhaustion  of  all  legal  remedies  as  a  '«' 

ndltion  precedent  to  his  action  to  set  aside  the  debtor's  alleged  fraudu-  ^ 

at  conveyance.  %p 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent.  Dig.  {§  •  Jl 

7,  768;    Dec.  Dig.  €=>264.]  'jJ 

^L  ^=s>392(3) — ^Findings — Statute. 

Under  Code  Civ.  Proc  §  1022,  providing  that  the  decision  of  the  court 
K>n  a  trial  of  the  whole  issues  of  fact  must  state  separately  the  facts 
und  and  the  conclusions  of  law,  and  direct  the  judgment  to  be  entered 
ereon,  the  requests  of  the  parties  for  findings  of  fact,  but  no  conclusions 

law,  would  be  returned  to  the  clerk,  that  amended  findings  conforming 

the  statute  might  be  presented  in  their  stead. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent  Dig.  §  918;  Dec.  Dig. 
=>392(3).] 

ion  by  Joseph  Shenk  against  John  Oliva  and  others.  Judgment 
aintiff,  and  findings  returned  to  the  clerk,  that  amended  findings 
rming  to  the  statute  may  be  presented  in  their  stead. 

r  other  oases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  h  Indexes 
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Morrison  &  Schiff,  of  New  York  City,  for  plaintiff. 
Ashton  Parker,  of  New  York  City  (Julias  D.  Tobias,  of  New  York 
City,  of  counsel),  for  defendants. 

GIEGERICH,  J.  [1]  Without  discussing  the  evidence  in  detail,  it 
suffices  to  say  that,  in  my  opinion,  the  circumstances  surrounding  the 
transfer  by  the  defendant  John  Oliva  to  the  defendant  Michael  Grazi- 
ano  of  all  his  property,  consisting  of  the  premises  mentioned  and  de- 
scribed in  the  complaint,  all  lead  to  the  conclusion  that  it  was  made  by 
the  former  for  the  purpose  of  hindering,  delaying  and  defrauding  his 
creditors.  Such  being  the  case,  the  burden  is  upon  the  defendant  Grazi- 
ano  to  relieve  himself  from  the  effect  of  the  fraudvdent  intent  of  his 
grantor  by  proving  that  he  was  a  purchaser  for  a  valuable  considera- 
tion. Starin  v.  Kelly,  88  N.  Y.  418 ;  Linneman  v.  Bieber,  85  Hun,  477, 
33  N.  Y.  Supp.  129;  Hyde  v.  Wolf,  31  App.  Div.  125,  52  N.  Y.  Supp. 
764;   Gilmour  v.  Colcord,  96  App.  Div.  358,  89  N.  Y.  Supp.  689. 

[2]  I  do  not  give  any  credence  whatever  to  tlie  testimony  of  said 
defendants  concerning  such  transfer  and  to  the  alleged  payment  of  a 
consideration  therefor.  It  is  too  improbable,  in  view  of  all  the  evi- 
dence, and  I  accordingly  find  that  the  transfer  was  made  without  any 
consideration  whatever.  Moreover,  the  evidence  satisfies  me  that  the 
grantee,  the  said  defendant  Michael  Graziano,  participated  in  the  fraud- 
ulent intent  of  his  grantor,  the  said  defendant  Oliva,  to  hinder,  delay 
and  defraud  the  latter's  creditors.  These  considerations  bring  the 
present  case  well  within  the  following  rule  laid  down  in  Starin  v.  Kelly, 
supra,  88  N.  Y.  422,  and  reiterated  and  applied  in  Greenwald  v.  Wales, 
174  N.  Y.  140,  144,  66  N.  E.  665,  667,  viz. : 

"Under  the  statute  a  creditor  assailing  a  transfer  of  property,  as  fraudulent 
may  succeed  by  simply  showing  a  fraudulent  intent  on  the  part  of  the  vendor, 
or  such  Intent  on  the  part  of  the  vendee.  If,  however,  the  vendee  shows  that 
he  paid  a  valuable  consideration  for  the  property  transferred  to  him,  then 
proof  of  the  fraudulent  intent  of  the  vendor  only  is  not  sufficient;  then 
there  must  be  proof  also  of  a  fraudulent  intent  on  the  part  of  the  vendee,  or 
that  he  had  notice  of  the  vendor's  fraudulent  intent." 

[3]  The  defendants  urge  that  since  the  plaintiff  called  the  defend- 
ants Oliva  and  Michael  Graziano  as  witnesses  he  is  bound  by  their 
testimony.  The  rule,  however,  is  the  other  way.  In  Becker  v.  Koch, 
104  N.  Y.  394,  400,  401,  10  N.  E.  701,  703  (58  Am.  Rep.  515),  the 
court  said : 

'The  general  rule  prohibiting  the  impeachment  or  discrediting  of  a  witness 
by  the  party  calling  him  was  extended  too  far  in  this  case.  Here  was  an  is- 
sue of  fraud  in  the  making  of  an  assignment  by  the  assignor,  and  the  defend- 
ant, in  order  to  prove  its  existence,  called  the  very  man  as  a  witness  whom  he 
alleged  was  guilty  of  the  fraud.  He  might  well  be  regarded,  therefore,  as  an 
adverse  witness  whom  the  party  by  the  exigencies  of  his  case  was  obliged  to 
call.  With  regard  to  such  witnesses  it  Is  well  settled  that  all  the  rules  appli- 
cable to  the  examination  of  other  witnesses  do  not  in  their  strictness  apply. 
An  adverse  witness  may  be  cros&«xamined,  and  leading  questions  may  be  pot 
to  him  by  the  party  calling  him,  for  the  very  sensible  and  sufficient  reason 
that  he  is  adverse  and  that  the  danger  arising  from  such  a  mode  of  examina- 
tion by  the  party  calling  a  friendly  or  unbiased  witness  does  not  exist.  What 
favorable  facts  the  party  calling  him  obtained  from  such  a  witness  may  be 
Justly  regarded  as  wrung  from  a  reluctant  and  unwilling  man,  while  those 
which  are  unfavorable  may  be  treated  by  the  jury  with  Just  that  degree  of 
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ef  which  they  may  think  Is  deserved,  considering  their  nature  and  the 
?r  circumstances  of  the  case." 

4]  The  defendants  further  contend,  but  without  citing  any  author- 
that  the  plaintiff  has  failed  to  make  out  a  case,  because,  as  claimed, 
has  failed  to  allege  in  his  complaint  and  prove  that  he  has  no  ade- 
ite  remedy  at  law.    It  stated  in  12  Cyc.  p.  6: 

1  general  rule  established  by  the  cases  is  that  before  a  creditor  seeking 
iubject  his  debtor's  property  to  the  payment  of  his  debt  will  be  assisted 
jqulty  he  must  have  exhausted  the  remedies  afforded  him  by  the  court  of 
.  The  reasons  on  which  the  rule  Is  based  are:  (1)  That  a  Judgment  and 
cution  returned  unsatisfied  are  the  best  evidence  of  the  debt ;  (2)  that  legal 
onals  should  adjudicate  legal  claims.'' 

Uthough  the  complaint  in  this  case  does  not  in  so  many  words  al- 
*  that  the  plaintiff  has  no  adequate  remedy  at  law,  it  does  allege, 

I  the  proof  shows,  that  an  execution  against  the  property  of  the 
gment  debtor  has  been  returned  wholly  unsatisfied.     This  brings 

case  within  section  1871  of  the  Code  of  Civil  Procedure.    It  thus 
>ears  that  the  plaintiff  has  exhausted  all  the  remedies  known  to  the 
to  obtain  satisfaction  on  the  judgment  recovered  by  him,  and  which 
evidence  shows  remains  wholly  unpaid.    My  conclusion  is  that  the 
intiff  is  entitled  to  judgment  as  prayed  for,  with  costs.  ^ 

5]   The  plaintiff,  as  well  as  the  defendants,  has  submitted  proposed  > 

lings  of  fact,  but  no  conclusions  of  law.    Section  1022  of  the  Code  3f 

Civil  Procedure  in  part  provides :  "^^ 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the  trial  of  the  ^ 

>le  issues  of  fact  must  state  separately  the  facts  found  and  the  conclusions  U 

aw,  and  direct  the  Judgment  to  be  entered  thereon,  which  decision  so  filed 

II  form  part  of  the  Judgment  rolL" 


Blisc.  Rep.  595) 

FLEITMANN  v.  UNION  BANK  OP  BROOKLYN  et  al. 
(Supreme  Court,  Special  Term,  Albany  County.    February,  1916.) 

UNCTION  ^s»38 — Subjects  of  Relief — ^Pbopertt  Rights. 

An  injunction  will  not  be  granted  to  restrain  the  seUlng  of  securities 
held  as  collateral  for  notes  on  which  defendant  has  recovered  Judgment 
against  plaintUf  In  another  action  In  which  an  appeal  is  pending,  on  an 
allegation  that  plaintiff  was  unable  to  give  security  to  stay  execution 
pending  the  appeal. 

[Ed.  Note. — For  other  eases,  see  Injunction,  Cent  Dig.  §{  86-90;  Dec. 
Dig.  «=»38.] 

^For  olher  cases  see  Mine  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  ladezea 
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n  Wander  v.  Wander,  111  App.  Div.  189,  97  N.  Y.  Supp.  586,  the  ^ 

gment  was  reversed  because  the  decision  was  not  in  conformity  with  -^ 

requirements  of  section  1022,  and  the  matter  was  remitted  to  the  S 

1  justice  to  make  and  file  a  decision  in  accordance  with  that  section.  •• 

e  requests  for  findings  are  therefore  returned  to  the  clerk  in  order  — 

t  amended  ones,  conforming  to  the  requirements  of  that  section,  "5 

Y  be  presented  in  their  stead.  »rj 

^t  this  be  done  within  two  days  after  the  publication  of  this  mem-  ^ 

ndum,  and  let  proof  of  service  on  the  other  side  accompany  the  -"^ 

le  when  handed  in  to  the  clerk.  rC^ 
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Action  by  Lida  M.  Fleitmann,  as  administratrix  of  the  estate  of  F. 
Augustus  Heinze,  against  the  Union  Bank  of  Brooklyn  and  another* 
Demurrer  to  complaint  sustained. 

Rockwood  &  Haldane,  of  New  York  City,  for  plaintiff. 
Joseph  G.  Dean,  of  New  York  City,  for  defendants. 

CHESTER,  J.  The  plaintiff  by  her  complaint  in  this  action  seeks 
to  restrain  the  defendants  from  selling  certain  securities  held  as  col- 
lateral to  the  notes  under  which  a  judgment  has  been  recovered  by  the 
defendants  against  her  in  another  action,  pending  the  determination  of 
an  appeal  from  such  judgment,  alleging  that  she  was  unable  to  give 
security  to  stay  execution  thereunder. 

If  this  complaint  states  a  good  cause  of  action,  a  way  has  been  dis- 
covered to  nullify  the  provisions  of  law  requiring  security  to  obtain  a 
stay  of  execution,  pending  an  appeal  from  a  judgment,  which  would  be 
just  as  effective  as  a  repeal  of  such  provisions.  With  the  law  as  it  is  I 
cannot  believe  the  equity  powers  of  the  court  can  be  properly  exer- 
cised for  such  a  purpose,  and  therefore  I  think  that  no  cause  of  action 
has  been  alleged.    The  demurrer  is  sustained  with  costs. 

Demurrer  sustained,  with  costs. 


(93  Misc.  Rep.  470) 

HARRIS  v.  PUDNBY. 

(Chenango  County  Court    January,  1916.) 
Costs  ^=»157— Items— "Trial." 

Where  defendant  announced  ready  on  the  call  of  the  calendar,  but 

plaintiff  stated  that  he  would  discontinue  and  pay  costs,  there  was  no- 

''trial/'  and  defendant  Is  not  entitled  to  tax  a  trial  fee  in  his  bill  of  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  ||  613-617;  Dec.  Dig. 

<S=»157. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Trial.] 

Action  by  Thomas  B.  Harris  against  Loren  A.  Pudney.  Heard  on 
motion  for  taxation  of  costs,  pursuant  to  Code  Civ.  Proc.  §  3265. 
Order  entered. 

E.  H.  O'Connor,  of  Sherburne,  for  plaintiff. 
Fuller  &  Truesdell,  of  Sherburne,  for  defendant 

HILL,  J.  This  is  a  motion  for  taxation  of  costs,  pursuant  to  sec- 
tion 3265  of  the  Code  of  Civil  Procedure.  The  disputed  item  is  a  trial 
fee  claimed  by  defendant.  The  case  was  No.  5  on  the  calendar  of 
the  December,  1915,  term  of  this  court.  There  were  only  six  civil 
cases  in  all  on  the  calendar.  The  facts  as  to  the  transaction  at  the 
term,  as  shown  by  the  clerk's  minutes,  the  court's  minutes,  and  the 
affidavits,  are  that  when  No.  1  was  called  the  attorney  for  the  defend- 
ant stated  there  would  be  no  appearance  on  behalf  of  the  defendant, 
and  that  plaintiff  could  put  in  his  proof  at  any  time,  which  in  fact  was 
done  the  following  afternoon.     No.  2  was  reserved,  as  it  was  stated 

^s»For  other  cases  see  same  topio  ft  KEY-NUMBER  in  all  Kay-Numbered  DlgesU  A  Indexes 
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:  a  settlement  was  pending;  the  same  was  stated  in  regsird  to  Nos. 
id  4.  No.  5,  the  case  in  question,  was  then  called,  the  same  was 
Dunced  ready  by  the  defendant,  and  the  plaintiff  then  stated  he 
lid  discontinue  the  case  and  pay  costs.  No.  6,  which  was  an 
ity  case,  was  then  called,  and  each  party  stated  they  would  be 
iy  when  reached.  In  such  case  the  judge  presiding  stated  he  was 
[ualified,  having  been  attorney  for  one  of  the  parties  before  going 
n  the  bench.  Immediately  thereafter,  it  was  stated,  in  reference 
)Jo.  3,  that  a  default  would  be  taken.  A  jury  was  impaneled  to 
a  criminal  case.  The  court  then  heard  the  proof  for  the  default 
"To.  3.  Court  then  took  a  recess  until  after  the  lunch  hour,  when  the 
1  of  the  criminal  case  was  continued.  The  question  is,  upon  the 
ve  state  of  facts,  whether  case  No.  5  had  progressed  to  that  point 
ire  defendant  was  entitled  to  a  trial  fee. 

^rial  is  defined  as  the  examination  before  a  competent  tribunal, 
Drding  to  the  laws  of  the  land,  of  the  facts  put  in  issue  in  a  cause 
the  purpose  of  determining  such  issue;  the  final  examination  and 
ision  of  matter  of  law  as  well  as  facts,  for  which  every  antecedent 
>  is  preparation.  The  statute  governing  the  controversy  herein  is 
follows:  "For  the  trial  of  an  issue  of  fact,  *  *  *  thirty  dol- 
i."  The  nearest  approach  to  a  trial  herein  was  that  defendant 
:ed  "that  he  was  ready  for  trial,"  and  the  plaintiff,  in  substance, 
ed  that  he  did  not  wish  to  try  such  case,  and  that  he  would  dis-  _ 

tinue  same  and  pay  costs.    I  do  not  believe  that  the  above  amounts  ^ 

1  trial.    The  decisions  of  the  General  Term  seem  to  warrant  the  2 

elusion  that  there  was  no  trial  in  this  case,  so  no  trial  fee  should  ^ 

taxed.     Lockwood  v.  Salmon  River  Paper  Co.,  20  N.  Y.  Supp.  3 

;  *  Studwell  v.  Baxter,  33  Hun,  331 ;   Sutphen  v.  Lash,  10  Hun,  •• 

-;    National  Bank  of  Syracuse  v.  McKinstry,  2  Hun,  443.  a» 

)rdered  accordingly.  Jj 


Reported  in  fall  in  tbe  New  York  Snpplonent ;  reported  as  a  memorandum 
fidon  without  opinion  in  66  Hun,  627. 
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(d3  Misc.  Rep.  472) 

DENOVSKY  V.  BACH. 

(Oneida  County  Court.     January,  1016.) 

1.  Justices  of  the  Peace  ^==>122(2) — Process — Service — Validity. 

Where  a  summons  In  Justice's  Court  was  returnable  10  days  after  lt9 
date,  but  was  served  only  5  days  before  the  return  day,  a  judgment  by 
default  for  plaintiflT  was  not  a  nullity;  the  Justice  acquiring  jurisdic- 
tion upon  determining  judicially  that  the  service  was  due  and  proper, 
though  such  determination  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  §  383 ; 
Dec.  Dig.  <S=>122(2).] 

2.  Justices  of  the  Peacb  ^=:»155(3) — Review  of  Decisions — ^Time  fob  Ap- 

peal. 

A  defendant  in  Justice's  Court,  against  whom  default  judgment  has 
been  taken,  cannot,  on  an  appeal  taken  more  than  the  20  days  after  judg- 
ment allowed  by  Code  Civ.  Proc  §  3046,  take  advantage  of  the  irregularity 
in  serving  the  summons  only  5  days  before  the  return  day. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  | 
530;   Dec.  Dig.  €=»155(3).] 

3.  Justices  of  the  Peace  ^=»122(5) — Judgment— Vacation — Time  fob  Pbo- 

CEEDING. 

Under  Code  Civ.  Proc.  §  3064,  authorizing  the  setting  aside  of  a  default 
judgment  in  Justice's  Court,  if  the  appeal  is  taken  by  defendant,  where 
manifest  injustice  has  been  done,  and  the  defendant  has  rendered  a  sat- 
isfactory excuse  for  default,  the  remedy  given  is  not  limited  to  the  time 
idlowed  for  appeal  from  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  §§  387. 
388;  Dec.  Dig.  «=>122(5).] 

4.  Justices  of  the  Peace  ^=»122(5) — Judgment — ^Vacation — Gkounds. 

Where  defendant  in  Justice's  Court,  on  being  served  with  summons,  call- 
ed on  plaintiff  and  was  told  that  she  was  sued  to  recover  a  water  bill 
outstanding  against  certain  premises,  and  paid  the  amount  of  the  claim, 
$10  or  $11,  and  did  not  learn  till  several  mcmths  thereafter  that  judgment 
had  been  entered  against  her  for  $137,  she  was  entitled  to  have  the 
judgment  set  aside,  though  the  time  for  appeal  had  expired. 

'[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  |{  387, 
388;  Dec  Dig.  «=>122(5).] 

Appeal  from  Justice's  Court 

Action  by  Simon  Denovsky  against  Lena  Bach.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Lee  &  Dowling,  oi  Utica,  for  appellant. 
E.  &  F.  E.  Lewis,  of  Utica,  for  respondent. 

HAZARD,  J.  The  summons  in  this  action  was  dated  February 
10,  1915,  was  made  returnable  February  20,  1915,  and,  as  appears  by 
the  constable's  return  herein,  was  served  on  the  15th  of  February, 
1916,  Judgment  was  entered  upon  defendant's  default  on  the  20tK 
of  February,  1915.    The  appeal  was  taken  on  the  8th  of  July,  1915, 

Upon  the  case  coming  up  for  argument  at  a  regular  law  term  of 
this  court,  a  motion  was  made  to  dismiss  the  appeal,  upon  the  ground 
that  it  was  not  taken  within  20  days,  as  provided  by  section  3046  of 
the  Code.    Obviously  this  is  true,  but  appellant  seeks  to  be  absolved 

^=::9For  other  cases  see  same  topic  &  K£Y-NUMBEK  in  all  Key-Numbered  Dlge^sts  &  Indexes 
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from  the  limitations  of  that  section  by  making  the  claim  that  inasmuch 
as  the  summons  was  not  duly  served,  that  is,  according  to  the  man- 
date of  section  2878  of  the  Code,  the  service  was  a  nullity,  that  it  was 
void,  and  that  it  was  not  a  "personal  service,"  and  that  she  is  there- 
fore not  limited  to  the  20  days  prescribed  by  section  3046,  and,  as  no 
written  notice  of  entry  of  judgment  has  been  served,  that  the  appeal 
is  therefore  duly  taken.  No  case  is  cited  in  support  of  this  theory, 
and  the  appellant  admits  that  none  can  be  found ;  but  a  great  many 
cases  bearing  upon  the  validity  or  invalidity  of  justice's  process,  and 
the  service  thereof,  have  been  cited,  and  have  been  examined  by  me. 
I  have  reached  the  decision,  for  reasons  which  will  be  taken  up  later, 
that  appellant's  default  should  be  opened;  and  the  validity  or  lack 
of  validity  of  the  service  in  question,  therefore,  becomes  a  maJtter  of 
grave  importance,  because,  if  a  new  trial  is  awarded,  the  question  of. 
whether  the  justice  had  jurisdiction  of  the  person  of  this  defendant 
is  important,  because,  if  he  did  not  have  jurisdiction,  or  did  not  ac- 
quire jurisdiction  in  the  first  place,  it  would  be  worse  than  an  idle 
ceremony  to  reopen  the  defendant's  default.  We  have  thus  the  case 
of  a  siunmons  correct  in  form,  returnable  within  a  proper  time  and 
personally  served  upon  the  defendant,  but  only  6  days  before  the  re-  21 

turn  day,  ;y» 

[1]  I  do  not  think  it  can  be  said,  as  appellant  contends,  that  there  21 

was  not  a  personal  service.    But  appellant  contends  that,  the  service  -*• 

not  being  within  the  time  provided  by  the  statute  was  utterly  void,  J5 

it  was   a  nullity  to  such   an   extent   that   no   action  could  have  ^1 

been  founded  upon  it  on  the  part  of  the  justice.     The  question!  -«« 

is  important  for  the  reason  pointed  out  above,  viz.,  that  if  we  ^ 

are  to  relieve  this  defendant  from  her  defavdt  and  grant  a  new  trial,  "** 

the  validity  of  our  action  and  of  all  subsequent  action  herein  is  utterly  25 

dependent  upon  the  question  of  whether  the  justice  of  the  peace  ac-  25 

quired  jurisdiction  of  the  person  of  this  defendant  by  the  personal  ^^ 

service  upon  him  of  the  summons  due  in  form,  but  served  only  5  ..i* 

days  before  the  return  day.    I  have  examined  a  great  many  cases,  but  '!3^ 

I  do  not  find  any  one  entirely  and  absolutely  in  point     I  am  not  VTI 

without  grave  doubt  on  the  subject,  but  I  have  reached  the  conclusion  :^ 

that  the  justice  in  this  case  acquired  jurisdiction  of  the  person  of  the  •J 

defendant.  T-i^ 

In  New  York  &  Erie  R,  Co.  v.  Purdy,  18  Barb.  574,  it  is  held  that 
where  the  proper  process  had  been  regularly  issued,  and  was  returned 
personally  served  by  the  proper  constable,  the  justice's  authority  to 
proceed  is  thereby  established.  It  is  said  that  the  object  of  the  statute 
requiring  a  constable  to  file  his  return  as  to  the  time  and  place  of  serv- 
ice of  the  summons  is  to  enable  the  justice  to  determine  whether  it 
was  served  within  the  proper  time,  and  in  the  proper  form,  and  upon 
the  proper  defendant;  and  "the  magistrate  is  to  judge  from  the  re- 
turn, and  that  alone,  whether  the  process  has  been  served  in  a  manner 
to  give  him  jurisdiction  to  proceed."  And,  if  he  decides  that  he  has, 
it  is  held  that  he  thereby  acquires  jurisdiction  for  all  the  purposes  of 
enabling  him  to  render  a  vsdid  judgment;   but,  of  course,  the  judg- 
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ment  may  be  reversed  for  an  error  in  that  decision,  and  it  was  held 
that  such  a  judgment  might  not  be  attacked  collaterally,  but  could  be 
upon  appeal. 

In  Sagendorph  v,  Shult,  41  Barb.  102,  it  is  held  that  issuing  and 
serving  a  summons  are  both  ministerial  acts,  and  jurisdiction  is  not 
obtained  by  them.  The  first  judicial  act  of  the  justice  is  when  he  ex- 
amines the  summons  to  see  if  it  has  been  properly  served,  and  due 
return  made,  and  examines  the  complaint  to  ascertain  the  nature  of 
the  action  and  the  amount  involved,  and  his  decision  on  those  mat- 
ters is  judicial. 

In  Lindsay  v.  Tansley,  18  N.  Y.  Supp.  317,*  the  summons  was  dated 
June  22,  1891,  more  than  12  days  before  the  return  day,  which  was 
July  6,  1891,  and  it  was  claimed  that  there  was  no  jurisdiction  in  the 
justice  to  enter  the  judgment  which  he  did.    The  General  Term  held : 

"This  direction  of  the  Code  (section  2877)  is  not  jurisdictional,  but  ♦  ♦  • 
relates  to  practice  and  procedure  only,  and  that  in  order  for  a  party  to  avail 
himself  of  an  objection  of  this  character  It  Is  Incumbent  upon  him  to  appear 
before  the  Justice  and  to  raise  the  question." 

In  Nichols  v.  Fanning,  20  Misc.  Rep.  73,  45  N.  Y.  Supp.  409,  the 
summons  was  served  four  days  before  it  was  returnable.  The  court 
held  that  the  justice  is,  in  the  first  instance,  to  decide  whether  or  not 
the  return  shows  service  sufficient  to  give  him  jurisdiction,  and  if 
it  shows  sufficient  personal  service  to  decide  as  to  jurisdiction,  and 
if  the  service  was  not  in  fact  sufficient  the  judgment  may  be  .reversed 
on  appeal. 

In  Milbanks  v.  Coonley,  2  N.  Y.  Supp.  167,*  it  was  held  by  a  Gen- 
eral Term  that  if  the  justice  decides,  erroneously;  that  the  amounts 
in  controversy  are  within  his  jurisdiction,  "it  is  an  error,  but  not  fatal 
to  the  jurisdiction.  It  is  to  be  corrected  like  any  other  error."  See 
also  White  v.  Place,  40  Hun,  4S1 ;  Glackin  v.  Zeller,  52  Barb.  147. 

"As  a  rule  defects  and  irregularities  In  process  Issued  from  a  Justice's 
Court,  or  in  Its  service  or  return,  do  not  render  the  writ  void,  but  voidable, 
and  defendant  in  order  to  avail  himself  of  them  must  appear  before  the  Jus- 
tice, and  then  make  objection  [citing  Lindsay  v.  Tansley,  18  N.  Y.  Supp.  317].i 
Defects  which  go  to  the  jurisdiction  over  the  subjectrmatter  cannot  be  cured, 
but  those  which  go  only  to  the  jurisdiction  over  the  person  are  subject  to 
waiver  by  the  party."    24  Cyc.  246,  247. 

"A  defect  in  the  form  or  matter  of  the  summons  or  other  process  not  abso- 
lutely destructive  of  Its  validity,  or  an  irregularity  or  defect  in  the  service  of 
it  upon  defendant,  although  material  and  sufficient  to  cause  the  reversal  of 
the  Judgment  on  a  proper  application,  doefl  not  deprive  the  court  of  Jurl». 
diction."  23  Cyc.  1075,  citing  Treacy  v.  ElUs,  45  App.  Div.  492,  61  N.  Y.  Supp. 
600. 

"Although  the  service  of  process  may  have  been  defective  or  irregular,  the 
Judgment  will  not  necessarily  be  void.    Advantage  of  such  a  matter  should  be 

1  Reported  in  full  in  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  63  Hun,  635. 

s  Reported  in  fuU  in  the  New  York  Supplement;  reported  as  a  memorandum 
decision  without  opinion  in  49  Hun,  610. 
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D  by  a  proper  motion  or  proceeding  in  the  action.  It  is  only  when  the 
npted  service  is  so  irregular  as  to  amount  to  no  service  at  all  that  there 
be  said  to  be  a  want  of  Jurisdiction."  23  Cyc,  694,  citing  Pixley  v.  Win- 
,  7  CJow.  366,  17  Am.  Dec.  525. 

therefore,  decide  that  the  service  of  the  summons  in  this  case  was 
a  nullity.  The  return  shows  proof  of  personal  service  upon  the 
^ndant,  and  the  justice,  it  must  be  presumed,  decided  that  the 
ice  was  due  and  proper.  In  so  doing  he  acted  judicially,  and, 
le  he  made  an  error,  which,  beyond  all  argument  would  have  re- 
gd  in  the  judgment  being  reversed  upon  appeal,  I  have  with  some 
culty  reached  the  conclusion  that  by  his  judicial  act  he  acquired  . 
sdiction  of  the  person  of  the  defendant  who  had  had  a  summons,. 

in   form,  personally  served  upon  him  which  was  issued  by  a 
istrate  of  competent  authority. 

I]  I  have  reached  the  conclusion  that  this  defendant  is  not  in  a 
tion  to  take  advantage  of  the  palpable  error  of  the  justice  in  en- 
ig  the  judgment  upon  the  service  which  was  made  in  this  case. 

right  to  review  that  decision  expired  20  days  after  the  entry  of 
^ment  in  question. 
I]   I,  however,  have  reached  the  conclusion  that  this  defendant  ^ 

be  relieved  under  and  pursuant  to  section  3064  of  the  Code.    It  3» 

ue  that  the  word  "appeal"  appears  at  the  outset  of  the  section,  and  J 

ay  seem  that  the  remedy  therein  provided  is  available  only  in  case  *^ 

ippeal  is  taken,  and  is  a  procedure  incidental  to  an  appeal.    Here,  m 

n  I  am  unable  to  find  any  authorities  directly  upon  this  point,  viz.,  J 

)  whether  a  defendant  against  whom  a  judgment  by  default  has  been  -p 

ined  by  some  fraud  or  subterfuge  is  absolutely  remediless  after  ^^ 

expiration  of  20  days  from  the  entry  of  the  judgment.  It  is  hard- 
►cssible  that  the  Legislature  could  have  so  intended.     The  very  S 

x>se  of  that  section  is  to  relieve  a  defendant  from  "manifest  in-  JJ 

ice"  upon  his  rendering  a  "satisfactory  excuse  for  his  default."  ^ 

Chomas  v.  Keeler,  52  Hun,  320,  5  N.  Y.  Supp.  359,  Judge  Hardin  «• 

•he  purpose  of  this  statute  was  to  provide  a  remedy  for  any  fraud  prac-  ^' 

I,  or  improper  means  employed,  by  a  party  to  Induce  his  adversary  not  to  -* 
ar  before  a  justice,  either  on  the  return  of  the  summons  or  at  the  time  to  *  J 
h  the  trial  was  adjourned,  or  when  such  failure  was  occasicHied  by  acd-  *^ 

or  mistake  or  other  misadventure."  *^ 

:  the  purpose  of  section  3064  is  as  Judge  Hardin  states  it,  and 
I  reference  to  that  there  can  seem  to  be  little  or  no  doubt,  it  surely 
d  not  have  been  the  intention  of  the  Legislature  to  limit  the  rem- 
in  question  by  making  it  an  incident  to  an  appeal,  or,  in  other 
ds,  to  provide  a  limitation  of  20  days  within  which  a  defendant 
>  has  been  defrauded,  deceived,  or  made  a  victim  of  some  sub- 
uge,  must  obtain  the  relief  of  that  section,  if  he  is  to  obtain  it 

II.  It  seems  utterly  unlikely  that  the  Legislature  would  under- 
1  to  provide  by  section  3064  a  means  of  relief  from  judgments 
ined  by  fraud  and  subterfuge,  and  then  put  a  20-day  limit  upon  the 
edy,  by  confining  its  use  only  to  cases  in  which  an  appeal  had 
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been  duly  taken.  The  futility  of  such  a  remedy  is  obvious,  because,  if  a 
plaintiff  were  dishonest  enough  to  procure  a  judgment  by  inducing  his 
opponent  to  default,  he  would  be  wily  enough  to  let  it  rest  for  20 
days  thereafter,  after  which,  if  it  is  true  that  the  relief  provided  for 
by  section  3064  of  the  Code  can  only  be  employed  as  an  incident  to 
an  appeal,  the  defendant  would  be  utterly  helpless.  There  is  no  rea- 
son for  such  a  construction  of  the  section,  except  the  first  two  or  three 
words  thereof,  which  I  think  are  declaratory  only. 

[4]  Coming  to  a  consideration. of  the  practice  in  the  case  at  bar: 
It  is  brought  on  by  appellant  by  a  regular  notice  of  argument;  but 
accompanying  it  is  an  affidavit  of  appellant  which  states  that,  upon 
being  served  with  the  summons,  she  ciilled  upon  plaintiff,  asked  what 
she  was  sued  for,  and  was  told  that  she  was  sued  to  recover  a  water  bill 
outstanding  against  certain  real  premises  in  this  city,  which  she  had  sold 
to  the  plaintiff.  She  paid  the  plaintiff  the  amount  which  he  stated 
comprised  his  claim,  $10  or  $11,  and  she  says  that  plaintiff  agreed  that 
the  action  should  be  discontinued,  and  she  therefore  paid  no  more 
attention  to  it,  and  did  not  know  of  the  judgment  until  several  months 
thereafter,  when  an  execution  was  presented  to  her  by  a  deputy  sher- 
iff. It  seems  that  the  plaintiff  on  the  return  day  took  a  judgment  for 
$137.11,  being  the  amount  of  some  taxes  which  he  also  claims  defend- 
ant should  have  paid. 

Assuming  that  the  defendant's  version  is  correct  (although  it  is 
denied  by  the  plaintiff),  this  is  a  clear  case  where  "manifest  injustice 
has  been  done,"  and,  again  assuming  that  the  plaintiff's  version  is  cor- 
rect, I  would  say  that  she  has  "rendered  a  satisfactory  excuse  for  her 
default."  Her  time  to  avail  herself  of  any  of  the  ordinary  advantages 
of  an  appeal  had  long  expired  before  she  became  aware  that  there 
was  a  judgment  to  appeal  from;  but  I  think,  upon  the  authority  of 
Albertson  v.  Behrend  Mfg.  Co.,  47  App.  Div.  232,  62  N.  Y.  Supp. 
640,  that  this  defendant  has  a  right  to  relief  under  section  3064,  irre- 
spective of  the  fact  that  her  time  to  appeal  has  expired.  It  is  true 
that  case  arose  in  the  Municipal  Court  of  the  City  of  Rochester,  but 
appeals  therefrom  are  governed  by  section  3227  of  the  Code,  and  I 
do  not  find  anything  therein  differentiating  the  practice  there  from 
the  ordinary  Justice  Court  practice,  at  least  as  to  the  point  in  question. 
I  therefore  decide  that  this  defendant  is  entitled  to  and  should  re- 
ceive the  benefit  of  section  3064,  and  that  the  judgment  appealed  from 
should  be  set  aside,  and  a  new  trial  ordered  before  the  same  justice 
at  a  date  which  will  be  fixed  in  the  order. 

While  the  papers  upon  which  this  matter  has  been  heard  comprise 
a  notice  of  argument  and  an  affidavit,  I  think  the  notice  of  argument 
may  be  treated  as  a  notice  of  motion,  or  at  least  as  an  application  for 
relief  under  section  3064.  Whether  a  notice  is  in  form  of  a  notice 
of  argument  or  a  notice  of  motion  is  a  matter  of  form  only,  and  not 
of  substance. 

As  to  terms :  I  am  not  so  closely  or  entirely  convinced  of  the  truth 
of  the  appellant's  contention  that  I  feel  warranted  in  going  any  further 
than  deciding,  as  has  been  done,  that  such  serious  claims  are  raised  as 
to  the  way  the  judgment  in  question  was  obtained  that  it  is  best  it 
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uld  be  set  aside,  and  the  defendant  given  her  day  in  court.    This 
:  matter  of  favor  to  the  appellant  in  a  case  like  this,  and,  under  all 
circumstances  of  this  case,  I  think  the  above  order  will  be  made,, 
h  costs  to  abide  the  final  event, 
udgment  reversed,  and  new  trial  ordered,  with  costs  to  abide  event. 


Misc.  Kep.  461) 

FBIED  V.  RIVKIN  et  al. 

nlcipal  Court  of  City  of  New  York,  Borough  of  Brooklyn,  Seventh  District 

January,  1916.) 

BTS  €=»190{4) — ^Municipal  Courto— Sureties  on  Appeal  BoNoe. 

Municipal  Court  Code  (Laws  1015,  c.  279)  $  160,  providinsr  that,  if  the 
sureties  on  an  appeal  bond  fail  to  Justify  after  service  of  the  notice  of 
exception,  the  respondent  may  proceed  as  if  no  undertaking  had  been 
executed,  is  to  be  construed  the  same  as  Code  Civ.  Proo.  §  1335,  and  old 
Municipal  Court  Act  (Laws  1902,  c.  580)  §  315,  and  the  failure  of  sureties 
on  an  appeal  undertaking  to  justify  after  service  of  notice  of  exception 
to  their  suHiciency  discharges  them  from  all  liability. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  ^=:9l90(4).] 

Action  by  David  Fried  against  Morris  Rivkin  and  others.     Motion  ^m 

plaintiff  for  judgment  on  the  pleadings  denied.  * 

x>uis  J.  Gold,  of  New  York  City,  for  plaintiff.  2 

oseph  J.  Schwartz,  of  Brooklyn,  for  defendants.  J 

LICHARDS,  J.    This  is  an  application  by  plaintiff  for  judgment  on  «« 
pleadings.     The  action  is  brought  to  recover  on  an  appeal  bond 

en  by  defendants  on  October  5,  1915,  to  stay  execution  of  a  judg-  *^ 

It  on  appeal  in  the  case  of  Fried  v.  Rivkin  et  al.    Defendants  admit  2 

rather  do  not  sufficiently  deny)  the  allegation  of  the  complaint,  but  <» 

up  as  a  defense  the  fact  that  the  plaintiff  excepted  to  the  sufficiency  ^ 

the  sureties,  and  that  "such  sureties  failed  and  refused  to  justify  ^ 

;r  service  of  the  said  notice  of  exception  as  aforesaid."  ^ 

)efendants  claim  that  their  failure  and  refusal  to  justify  discharged  5 

tn  from  liability  on  the  bond,  and  cite  section  315  of  the  old  Mu-  :» 

ipal  Court  Act,  section  160  of  the  new  Municipal  Court  Code,  and  ^ 

following  cases :   Manning  v.  (iould,  90  N.  Y.  476,  Finkelstein  v.  ^ 
lie,  162  App.  Div.  119,  147  N.  Y.  Supp.  317,  and  Riddle  v.  Mac- 
Iden,  60  Misc.  Rep.  569,  112  N.  Y.  Supp.  498.    These  cases  con- 
le  so  much  of  section  1335  of  the  Code  and  section  315  of  the  Mu- 
ipal  Court  Act  as  reads : 

Dhe  effect  of  a  failure  so  to  justify  and  procure  an  allowance,  is  the  same 
f  the  undertaking  had  not  been  given" 

nd  hold  that  the  effect  of  such  provision  is  to  discharge  sureties 

0  fail  to  justify.    But  under  the  new  Municipal  Court  Code  (sec- 

1  160)  the  wording  has  been  changed  to  read : 

[£  the  sureties  fail  or  refuse  to  Justify  after  service  of  the  notice  of  ex- 
Ion,  the  respondent  may  proceed  as  if  no  undertaking  had  been  executed." 
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The  commission  which  framed  this  provision  in  their  report  state 
that: 

"Former  section  815  amended  so  as  to  avoid  the  rule  that  when  suretieB  fall 
to  justify  they  are  relieved  from  liability  unless  the  exception  be  withdrawn.'* 

The  question  then  arises  as  to  whether  such  change  in  the  wording 
accomplished  the  object  which  seems  to  have  been  intended  by  the 
commission.  I  think  not.  The  words  of  the  old  section  seem  first  to 
have  been  construed  by  the  Court  of  Appeals  in  Manning  v.  Gould, 
supra,  and  the  reason  there  given  for  holding  the  sureties  to  be  dis- 
charged seems  to  apply  with  equal  force  to  the  wording  of  the  new 
section.    On  page  4S0  the  court  said : 

"Failure  of  the  sureties  to  an  undertaking  upon  an  appeal  to  Justify,  when 
excepted  to,  defeats  entirely  the  object  and  purpose  of  the  undertaking. 
Where  security  is  required  in  order  to  perfect  the  ai^>eal,  the  appeal  from  the 
judgment  is  not  perfected,  and  the  party  having  the  judgment  may  proceed 
thereon  as  if  no  appeal  had  been  taken.  Where  security  is  not  required  to 
perfect  the  appeal,  but  1b  required  to  stay  the  execution  of  the  judgment,  the 
judgment  may  be  enforced  pending  the  appeal  as  if  no  undertaking  to  stay 
the  execution  thereof  had  been  given.  So  much  is  clear.  The  remaining  ques- 
tion to  be  considered  is  whether  the  respondent  may  insist  upon  his  right  to 
disregard  the  appeal  or  the  stay  of  proceedings,  as  the  case  may  be,  because  of 
the  failure  of  the  sureties  to  justify,  and  at  the  same  time  hold  the  sureties 
upon  their  undertaking.  We  think  not.  UiK)n  the  service  of  a  notice  of  ap- 
peal with  an  undertaking  the  respondent  may  accept  the  undertaking 
and  thereupon  it  becomes  effectual  and  the  sureties  will  be  bound.  But 
he  may  say:  *I  will  not  accept  the  sureties  tendered  by  the  under- 
taking except  upon  c<Hidition  that  they  appear  before  the  judge,  are 
examined  as  to  their  responsibility,  and  the  judge  approves  them  after 
such  examination.'  Thereupon  the  appellant  may  undertake  to  meet  this  con- 
dition, and  ^ve  notice  of  justification  of  the  sureties,  or  he  may  tender  other 
sureties  in  a  new  undertaking,  to  the  same  effect,  who  must  justify  before  a 
judge  of  the  court  below  or  a  county  judge.  If  he  does  neither,  then  the  case 
stands  as  if  no  attempt  to  give  an  undertaking  had  been  made.  No  reason 
can  be  suggested  why  the  respondent  should  be  permitted  to  disregard  the  un- 
dertaking and  proceed  upon  the  judgment  as  if  none  had  been  given,  and  yet 
have  all  the  advantages  that  the  undertaking  was  intended  to  secure.  The 
only  object  and  purpose  of  the  undertaking  was  to  stay  the  execution  of  the 
judgment  until  the  appeal  had  been  heard  and  determined.  The  respondent 
cannot  have  the  dual  right  to  enforce  the  judgment  pending  the  appeal  as  if 
no  undertaking  had  been  given,  and  at  the  same  time  treat  it  as  valid  security 
for  the  payment  of  the  judgment.  The  undertaking  was  tendered  by  the  ap- 
pellant and  requested  by  the  re[^>ondent,  and  never  perfected  by  the  appel- 
lant" 

•  It  will  be  seen  at  once  that  this  argument  applies  with  equal  force 
to  a  provision  which  states  that  "the  eflFect  of  the  failure  so  to  jus- 
tify and  procure  an  allowance  is  the  same  as  if  the  undertaking  had 
not  been  given''  and  a  provision  that  ''the  respondent  may  proceed  as 
if  no  undertaking  had  been  executed"  It  will  be  noticed  that  the 
Court  of  Appeals,  in  its  argument  above,  uses  the  words  "as  if  no  un- 
dertaking had  been  given/'  which  is,  with  the  exception  of  the  word 
"given,"  exactly  the  same  as  the  words  of  the  new  Municipal  Court 
Code.  For  these  reasons  I  conclude  that  section  160  of  the  new  Mu- 
nicipal Court  Code  must  be  construed  the  same  as  section  1335  of  the 
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Code  of  Civil  Procedure  and  section  315  of  the  old  Municipal  Court 
Act 

The  sureties  were  discharged  by  their  failure  to  justify.    Ordered 
accordingly. 


In  re  VETTRK'S  ESTATE. 
(Surrogate's  CJourt,  New  York  CJounty.    April  4, 19ia) 

PiXADING  «=»320— BlIX  OF  PAETICUULBe— PboBATE  PROCEEDINQfl. 

In  a  proceeding  to  probate  an  alleged  will,  contested  on  the  ground  of 
undue  influence^  the  contestants  would  not  be  required  to  furnish  a  bill 
of  particulars,  stating  the  names  of  the  persons  exercising  the  undue  in- 
fluence, prior  to  the  trial,  as  the  terms  of  the  will  usually  indicate  the  in- 
dividuals BO  benefited  as  to  create  a  suspicion  of  undue  influence  in  the 
minds  of  those  less  favored,  and  the  persons  having  the  opportunity  for 
exercising  undue  Influence  are  invariably  well  known  to  proponent 

[Ed.  Note. — IVyr  other  cases,  see  Pleading,  Cent.  Dig.  |  972 ;  Dec.  Dig. 
^=»320.] 

Proceeding  to  prove  an  alleged  will  of  Jacob  Vetter.    On  application 
for  a  bill  of  particulars.    Application  denied. 
See.  also,  158  N.  Y.  Supp.  450. 

Lewis  S.  Goebel,  of  New  York  City,  for  proponents. 
Low,  Miller  &  Low,  of  New  York  City,  for  contestants. 
Morris  Blau,  of  New  York  City,  for  Herman  Lips. 

FOWLER,  S.  A  petition  has  been  filed  asking  that  a  certain  script 
purporting  to  be  the  last  will  of  the  deceased  be  admitted  to  probate, 
and  objections  to  the  probate  have  been  filed  by  certain  of  the  next 
of  kin.  In  their  objections  the  contestants  allege  that  the  execution 
of  the  script  was  obtained  by  undue  influence,  and  the  proponent  makes 
this  application  for  a  bill  of  particulars  which  will  state  the  names  of 
the  persons  who  exercised  the  undue  influence  on  the  testator.  I  am 
inclined  to  think  that  the  contestants  should  not  be  compelled  to  give 
the  names  of  such  persons  prior  to  the  trial,  as  the  terms  of  the  will 
usually  indicate  the  particular  individuals  who  are  so  benefited  by  its 
provisions  as  to  create  a  suspicion  in  the  minds  of  those  less  favored 
that  undue  influence  was  exercised  on  the  testator,  and  the  persons 
who  had  facilities  for  that  close  and  intimate  relationship  with  the 
testator  which  would  afford  them  an  opportunity  for  exercising  un- 
due influence  are  invariably  well  known  to  the  proponent. 

The  application  is  therefore  denied. 

^=»For  other  caAes  lee  same  topic  ft  KEY- NUMBER  In  all  Key-Numbered  DlgMts  &  Indexes 
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In  re  VETTBR'S  WILI4, 
(Surrogate's  Court,  New  York  County.    April  10,  1916.) 

1.  Tbial  ^=»59(2) — Obdeb  of  Pboof — ^Discbetion. 

The  order  of  proof  at  common  law  is  always  in  the  discretion  of  the 
trial  judge  presiding  at  Jury  trials. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  SS  139,  140;  Dec.  Dig. 
<S»59(2).] 

2.  Wills  ^=9322 — Pbo^ate  Pboceedinqs — Jxtby  Tbla^l — Obdeb  of  Pboof. 

Some  prescribed  order  of  proof  in  contested  probates  conducted  with 
Juries  is  essential 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §i  76^765;  Dec  Dig. 

<S»322.] 

3.  Wills  ^=9312 — ^E^obatb  Pboceedinqs — Jubt  Tbials — ^Pleadings. 

The  written  pleadings  in  the  Surrogate's  Court  have  no  part  in  the  trial 
of  contested  probate  proceedings  carried  on  with  the  aid  of  a  Jury  under 
the  Surrogates'  Law  of  1914  (Laws  1914,  c.  443),  which  directs  that  the 
issues  framed  for  submission  to  the  Jury  shall  be  in  the  shape  of  ques- 
tions to  be  answered  by  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i  739;  Dea  Dig.  «=» 
312.] 

4.  Wills  ^=9320 — ^Pbobatb  Pboceedinqs — Obdeb  of  Pboof. 

Under  the  Surrogates'  Law  of  1914,  there  is  no  statute  regulating  the 
procedure  or  burden  of  proof  in  contested  probates  before  Juries,  and  the 
course  of  such  a  trial  must  rest  largely  in  the  discretion  of  the  presiding 
surrogate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  758-760;  Dea  Dijs. 
«=5>320.] 

5.  Wills  ^=:»316(1) — Contested  Pbobait!  Pboceedinqs — ^Dibection  of  Veb- 

DICT. 

When,  in  a  contested  probate,  there  is  no  dispute  or  diafproof  of  the 
due  execution  of  the  will  propounded,  the  questions  framed  for  the  Jury 
involving  execution  should  not  be  submitted  to  the  Jury,  without  an  un- 
equivocal direction  by  the  surrogate  to  answer  them  in  the  affirmative. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  742,  744,  746-749 ; 
Dec.  Dig.  <S»316(1).] 

6.  Wills  ^=»327 — Contested  Pbobate  Pboceedinqs — ^Dibection  of  Vebdict. 

Any  party  to  a  contested  probate  proceeding  has  a  right  to  ask  for  a 
direction  for  a  verdict,  when  the  proof  is  altogether  unilateral,  and  It 
would  be  fatal  error  to  refuse  the  direction. 

[Ed.  Note.— For  other  cases^  see  WUls,  Cent  Dig.  t  773;  Dec.  Dig. 
<S=>327.] 

7.  Wills  ^=^318(3) — Contested  Pbobate  Pboceedinqs — Conclusiveness  of 

Verdict. 

Code  Civ.  Proc.  §  2614,  provides  that  before  admitting  a  will  to  probate 
the  surrogate  must  inquire  particularly  into  all  the  facts  and  circum* 
stances  and  be  satisfied  with  the  genuineness  of  the  will  and  the  validity 
of  its  execution.  Section  970  provides  that  where  a  party  is  entitled  to 
a  trial  by  Jury  of  one  or  more  issues  of  fact  in  certain  actions,  he  may  ap- 
ply for  an  order  directing  all  questions  arising  upon  those  issues  to  be 
distinctly  and  plainly  stated  for  trial  accordingly,  and  that  the  subsequent 
proceedings  are  the  same  as.  where  questions  arising  upon  the  issues  are 
stated  for  trial  by  a  Jury  in  a  case  where  neither  party  can  as  of  right 
require  such  a  trial,  except  that  the  finding  of  the  Jury  is  conclusive  un- 
less the  verdict  is  set  aside  or  a  new  trial  is  granted.  Held,  that  the  an- 
swers of  the  Jury  to  questions  propounded  to  them  in  contested  probate 

^=»For  other  cases  lee  same  topic  A  KST-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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proceedings  are  not  coiidusive  on  the  surrogate  when  the  trial  is  in  the 
Surrogate's  Court,  as  under  section  2614  the  surrogate  must  satisfy  himr 
self  of  the  genuineness  of  the  will  and  the  validity  of  its  execution,  and 
the  sections  of  the  Surrogates*  Law  relating  to  the  suhmlssion  of  issues 
to  the  Jury  are  to  be  read  in  connection  with  section  2614,  while  section 
970  cannot  be  incorporated  by  relation  in  the  Surrogates'  Law  because 
it  is  inconsistent  with  section  2614. 

[Ed-  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  754 ;  Dec.  Dig.  <S=> 
318(3).] 

&  Statutes  ^=>205 — Constkuction — Giving  ErrEcr  to  Entibe  Statute. 

All  sections  of  an  act  are  to  be  read  together,  and  harmonized,  if  pos- 
sible, and  none  of  them  can  be  construed  disjunctively,  abstracted  from 
all  the  residue  of  the  context,  as  If  enacted  separately,  but  all  parts  must 
be  given  effect,  if  possible. 

[Ed.  Note. — ^For  other  cases,  see  Statutes,  Cent  Dig.  i  282;  Dec.  Dig. 
«:=>205.] 

Proceeding  to  prove  the  last  will  of  Jacob  Vetter.  On  motions  for 
judgment  on  the  findings  of  a  jury  and  for  a  new  trial.  Motion  for 
judgment  granted,  and  motion  for  new  trial  denied.  See,  also,  158  N. 
Y.  Supp.  449. 

Lewis  S.  Goebel,  of  New  York  City,  for  proponents. 
Low,  Miller  &  Low,  of  New  York  City,  for  contestants. 
Morris  Blau,  of  New  York  City,  for  Herman  Lips. 

FOWLER,  S.  The  motions  for  judgment  on  the  findings  of 
the  jury  and  for  a  new  trial  having  come  on  to  be  heard,  pursuant  to 
the  practice  indicated  in  Matter  of  Dorsey,  157  N.  Y.  Supp.  662,  I 
have  examined  the  record  and  find  no  error  of  substance. 

[1-4]  The  order  of  proof  and  the  conduct  of  the  trial  in  this  mat- 
ter on  the  issues  submitted  to  the  jury  under  the  new  law  regulat- 
ing contested  probate  proceedings  before  juries  was  correct.  The  or- 
der of  proof  at  common  law  is  always  in  the  discretion  of  the  trial 
judge  presiding  at  jury  trials.  The  surrogate  can  have  no  less,  no 
greater,  or  no  diflferent  powers,  I  presume,  in  jury  trials  held  in  this 
court.  In  order  that  contested  probates  conducted  with  juries  may 
not  degenerate  into  unlicensed  and  irregular  trials  some  prescribed 
order  of  proof  is  essential.  Unfortunately  there  is  no  express  prec- 
edent or  law  regulating  trials  in  contested  probate  proceedings  tried 
with  juries.  The  nature  of  the  issues  to  be  submitted  to  the  jury  in 
conformity  to  the  new  law  are  in  the  form  of  questions.  I  have  con- 
sidered this  point  in  Matter  of  Plate,  93  Misc.  Rep.  423,  156  N.  Y. 
Supp.  999,  and  until  the  new  practice  is  passed  on  by  the  higher  tribu- 
nals I  shall  continue  to  be  guided  by  the  reasons  there  stated.  The 
pleadings  in  Surrogate's  Courts  by  the  Surrogates'  Law  seem  to  be 
merged  in  the  questions  directed  to  be  submitted  to  the  jury  (Matter 
of  Plate,  93  Misc.  Rep.  423,  156  N.  Y.  Supp.  999;  General  Rules  of 
Practice  31 ;  rule  7,  Surrogates'  Court,  N.  Y.  County;  Matter  of  Eno, 
157  N.  Y.  Supp.  553),  and  they  do  not  figure  on  the  trial  of  the  con- 
tested probate  proceeding  before  a  jury.  Contested  probates  carried  on 
under  the  new  Surrogates'  Law  of  1914,  with  the  aid  of  a  jury,  thus 
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offer  a  singular  anomaly  to  the  course  of  the  common  law.  The  writ- 
ten pleadings  in  this  court  have  no  part  in  the  trial.  The  issues  framed 
for  submission  to  the  jury  are  directed  to  be  in  the  shape  of  ques- 
tions to  be  answered  by  the  jury.  The  questions  are,  by  the  new  law, 
made  a  substitute  for  pleadings. 

There  is  now  no  statute  regulating  the  procedure  or  burden  of  proof 
in  contested  probates  before  juries  as  was  formerly  the  case  under  sec- 
tion 2653a  (old  Code  of  1913).  The  course  of  such  a  trial  must  there- 
fore rest  largely  in  the  discretion  of  the  trial  surrogate  presiding  at 
the  trial  term  of  this  court  in  this  county,  where  jury  trials  are  most 
frequently  demanded. .  By  reason  of  the  omission  in  the  new  Surro- 
gates' Law  I  have  felt  it  incumbent  on  me  to  regulate  the  order  of 
proof  and  the  general  procedure  on  the  trial  in  contested  probate  pro- 
ceedings with  juries.  I  require  the  proponent  of  the  will,  after  a  brief 
opening  on  the  part  of  counsel,  pursuant  to  general  rule  29,  to  proceed 
to  prove  the  requirements  exacted  by  the  statute  of  wills  for  testa- 
mentary dispositions  of  property,  and  I  limit  strictly  the  cross-ex- 
amination of  the  attesting  witnesses  to  matter  brought  out  on  the  direct 
examination.  When  the  requirements  of  the  statute  of  wills  are 
proven  the  proponent  ordinarily  rests.  If  the  will  is  not  proved  by  pro- 
ponent prima  facie,  the  trial  necessarily  comes  to  an  end.  If  the  will  is 
proved  prima  facie,  then  the  contestant  takes  up  the  burden  of  pro- 
ceeding farther.  Contestant  has  first  an  opportunity  to  disprove 
factum  if  he  can,  and  next  to  establish  by  proof  the  substance  of  his 
affirmative  pleas,  or  rather  the  affirmative  of  the  questions  put  at  con- 
testant's particular  request  to  the  jury,  for,  as  I  said,  there  are  nc 
pleadings  in  this  court  in  jury  trials  in  probate  proceedings.  Wher 
the  contestant  has  rested,  the  proponent  then  offers  his  adminiculai 
proofs,  or  his  proofs  in  rebuttal,  as  the  case  may  require.  The  burder 
of  proof  and  the  summing  up  I  regulate  as  best  I  can  according  to  the 
real  right  to  the  affirmative  positions  on  the  questions  to  be  submitted 
to  the  jury.  In  this  way  some  sort  of  order  and  method  of  trial  is 
preserved.  If  there  is  any  binding  authority  or  precedent  for  thi; 
course  indicated  I  have  not  found  it,  but  it  seems  nevertheless  to  con 
form  in  some  measure  with  the  course  of  the  common  law,  which 
I  take  it,  is  a  necessary  adjimct  to  trials  with  juries  held  even  in  this 
court.  Any  other  course  than  that  indicated  produces  very  bad  result 
and  may  prove  most  unjust  to  the  testamentary  power  in  general.  / 
haphazard  and  unregulated  trial  in  a  contested  probate  proceeding  be 
fore  a  jury  is  full  of  danger  to  dispositions  of  property  by  last  will  anc 
testament  and  should  not  be  allowed. 

[5,  8]  Where  there  is  no  dispute  or  disproof  of  the  due  executioi 
of  the  will  propounded,  the  questions  framed  for  the  jury  involvinj 
execution  should  never  be  submitted  to  the  jury  without  an  unequivo 
cal  direction  by  the  surrogate  to  answer  them  in  the  affirmative.  I 
there  is  no  issue  of  fact  on  execution  of  the  testamentary  paper,  t( 
submit  to  the  jury  such  questions,  because  there  is  another  distinc 
issue  for  them,  would  be  both  illegal  and  confusing,  and  unnecessa 
rily  jeopardize  the  will  propounded.     I  know  of  no  judicial  actioi 
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re  in  conflict  with  common-law  principles  than  to  submit  to  a 
y  some  matter  of  which  there  is  no  disproof,  or  which  is  not  really 
itested.  Such  an  outrage  upon  legal  order  would  call  for  sum- 
ry  vindication  upon  the  part  of  some  competent  authority  in  any 
te  based  on  law  and  order.  If  there  is  an  affirmative  issue  of  undue 
luence,  for  example,  and  no  issue  of  last  will  and  testament,  the 
lie  of  undue  influence  should  alone  be  left  to  the  jury.  Any  other 
irse  is  plain  error  under  the  established  law,  not  only  of  this  state, 
t  of  all  other  common-law  states.  It  is  the  right  of  any  party  to 
ontested  probate  proceeding  to  ask  for  a  direction  for  verdict  by  the 
TOgate  when  the  proof  is  altogether  unilateral,  and  it  would  be  fatal 
or  on  the  part  of  the  surrogate  to  refuse  the  direction. 
[7,  8]  The  answers  of  the  jury  to  the  questions  propounded  to  them 
contested  probate  proceedings  are  not  made  conclusive  on  the  sur- 
^ate  when  the  trial  is  in  this  court,  as  I  showed  in  Matter  of  Eno,  157 
Y.  Supp.  553,  and  Matter  of  Plate,  93  Misc.  Rep.  423,  156  N.  Y. 
pp.  999.  The  surrogate  is  still  by  the  statute  made  solely  responsible 
■  the  decree  of  probate.  Section  2614,  C.  C.  P.  The  new  Surro- 
:es'  Law  expressly  reserves  to  the  surrogate  the  duties  and  obliga- 
ns  of  a  probate  judge.     By  the  clear  mandatory  terms  of  the  act  • 

cannot  admit  any  will  to  probate  until  he  himself  is  "satisfied  with  ^ 

1  genuineness  of  the  will,  and  the  validity  of  its  execution."     Sec-  -j 

n  2614,  C.  C.  P.    This  is  the  great  and  cardinal  section  of  the  new  -^ 

I  in  so  far  as  it  relates  to  probate  proceedings  in  this  court.    Section  5 

[4,  C.  C.  P.,  cannot  be  brushed  aside  by  implication,  nor  can  it  be  ^ 

aimized  without  a  violation  of  all  the  principles  of  interpretation  j 

acts  of  the  Legislature.    The  sections  relating  to  the  submission  of  ^ 

nes  to  the  jury  are  to  be  read  in  connection  with  section  2614.  All 
tions  of  an  act  are  to  be  read  together  and  harmonized,  if  possible.  2 

me  of  them  can  be  construed  disjunctively,  abstracted  from  all  the  JJ 

idue  of  the  context  of  the  act,  as  if  enacted  separately.    Every  leg-  ^ 

itive  act  must  be  read  as  a  whole,  and  all  parts  given  effect  if  pos-  mm 

le.    Allen  v.  Stevens,  161  N.  Y.  122,  145,  55  N.  E.  568;   Clary  v.  ;? 

zgerald,  155  App.  Div.  659,  664,  140  N.  Y.  Supp.  536.    There  is  3 

hing  in  the  Code  which  makes  a  verdict  of  a  jury  in  a  Surrogate's  > 

urt  conclusive  on  the  surrogate  in  a  probate  proceeding  unless  the  ^ 

il  is  had  in  the  Supreme  Court.    Section  970,  C.  C.  P.,  refers  only  :^ 

actions  and  not  to  special  proceedings,  which  a  contested  pro- 
;e  proceeding  is.  It  cannot  be  incorporated  by  relation  in  the  Sur- 
[ates*  Law,  because  it  is  inconsistent  with  section  2614,  C.  C.  P., 
ich  is  jurisdictional  and  mandatory  in  all  contested  probates  in  this 
irt.  Matter  of  Plate,  93  Misc.  Rep.  423,  156  N.  Y.  Supp.  999; 
Ltter  of  Dorsey,  157  N.  Y.  Supp.  662;  Matter  of  Eno,  157  N.  Y. 
pp.  553. 

:n  this  matter  there  was  no  error  on  the  trial,  and  the  motion  for 
Igment  on  the  findings  of  the  jury  must  therefore  be  granted,  and 
:  motion  for  a  new  trial  denied.  The  decree  will  provide  for  the 
)bate  of  the  will  as  a  will  of  real  and  personal  property. 
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In  re  NEHER'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    April  11,  1916.) 

1.  Taxation  ^=»885— Tbansbter  Tax— Power  of  Appointment. 

Where  a  testator  gave  his  property  to  trustees  for  his  wife  for  llTe,  with 
power  to  dispose  of  the  principal  if  she  deemed  it  necessary,  and  gave 
his  wife'  power  to  appoint  by  will  one-half  of  the  remainder,  and  by  a 
subsequent  clause  provided  for  the  disposition  of  any  part  of  the  estate 
not  used  by  the  wife  or  appointed  by  her,  the  half  of  the  remainder  which 
she  had  the  right  to  appoint  is  not  presently  taxable,  under  Tax  Law 
(Consol.  Laws,  c.  60)  §  230,  providing  for  the  present  taxation  of  c(mtin- 
gent  interests,  notwithstanding  the  amendment  of  that  section  in  1911 
(Laws  1911,  c.  800),  which  only  authorized  the  surrogate  to  enter  a  tem- 
porary order  determining  the  amount  of  the  tax. 

[Ed.  Note.—For  other  cases,  see  Taxation,  Cent  Dig.  §§  1706,  1707; 
Dec.  Dig.  <8;=»885.} 

2.  Taxation  «=»885--Tbansfeb  Tax— Contingent  Interest. 

The  remainder  not  subject  to  appointment  is  forthwith  taxable  under 
the  express  provision  of  that  section  that  wlien  property  is  transferred 
in  trust,  and  the  estates  transferred  are  dependent  on  conditions,  whereby 
they  may  be  wholly  or  in  part  created,  defeated,  or  abridged,  the  tax  shall 
be  imposed  and  payable  forthwith  at  the  highest  rate,  subject  to  return 
on  the  happening  of  a  contingency  whereby  the  property  comes  to  a  per- 
son exempt  trom  the  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |§  1706,  1707: 
Dec.  Dig.  <S=»885.] 

Proceeding  to  determine  the  transfer  tax  due  from  the  estate  ot 
John  Neher.  On  objections  by  the  executors  to  the  appraiser's  re- 
port.   Report  reversed  and  remanded. 

Daniel  Seymour,  of  New  York  City  (Henry  Parsons,  of  New  York 
City,  of  counsel),  for  executors. 

Adolph  E.  Gutgsell,  of  New  York  City,  for  legatees  Anthony  and 
John  Krohe. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  [1]  The  executors  of  decedent's  estate  allege 
that  they  are  dissatisfied  with  the  appraiser's  report  because  it  sus- 
pends taxation  of  the  remainder  after  the  life  estate  of  Marie  E.  B. 
Neher  in  the  sum  of  $15,059.02,  and  they  have  appealed  from  the  or- 
der entered  on  the  report.  The  decedent  gave  the  income  of  all  his 
estate  to  his  wife  during  her  life,  with  power  to  dispose  of  one-hali 
of  the  remainder  by  her  will.  He  also  empowered  her  to  use  so  mucli 
of  the  principal  of  the  estate  as  she  considered  necessary  for  her  en- 
joyment and  support.  By  a  subsequent  clause  he  provided  for  th( 
disposition  of  any  part  of  his  estate  that  was  not  used  by  his  wife  dur- 
ing her  life  or  disposed  of  by  virtue  of  the  power  of  appointmeni 
given  to  her.  The  appraiser  reported  that  the  value  of  the  widow*! 
life  estate  in  the  entire  estate  left  by  the  decedent  was  presently  tax- 
able. He  reported  that  the  remainder  was  not  presently  taxable,  a: 
one-half  of  it  was  subject  to  a  power  of  appointment,  and  the  life 

^=^For  other  cases  see  same  topic  &  KEY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexei 


.J 


Digitized  by 


Google 


Sur.Ct)  IH  BB  nehjbr'b  ebtatb  465 

tenant  had  the  power  to  use  so  much  of  it  as  she  considered  neces- 
sary. The  one-half  of  the  remainder  over  which  the  widow  has  a 
power  of  appointment  is  not  presently  taxable.  Matter  of  Howe,  86 
App.  Div.  286,  83  N.  Y.  Supp;  825,  affirmed  176  N.  Y.  570,  68  N. 
E.  1118.  The  amendment  of  section  230  of  the  Tax  Law  (Consol. 
Laws,  c  60)  effected  by  chapter  800  of  the  Laws  of  1911  did  not 
change  the  language  of  the  statute,  so  as  to  make  the  principle  of 
the  decision  in  the  Matter  of  Howe  inapplicable,  as  that  amendment 
provided  only  for  the  entry  of  a  temporary  order  by  the  surrogate. 
That  part  of  section  230  which  provides  for  the  imposition  of  a  tax 
at  the  highest  rate  was  in  force  at  the  date  of  the  decision  in  the  Mat- 
ter of  Howe,  supra.  Therefore  that  decision  is  still  controlling,  and 
a  remainder  which  is  subject  to  an  absolute  power  of  appointment  is 
not  taxable  until  the  power  is  exercised. 

[2]  As  to  the  other  one-half  of  the  remainder,  I  am  inclined  to 
think  that  its  taxation  is  governed  by  the  decision  of  the  Court  of 
Appeals  in  the  Matter  of  Zborowski,  213  N.  Y.  109,  107  N.  E.  44, 
and  that  that  decision  in  effect  overrules  the  decision  in  the  Matter 
of  Babcock,  37  Misc.  Rep.  445,  75  N.  Y.  Supp.  926,  affirmed  with- 
out opinion  81  App.  Div.  645,  81  N.  Y.  Supp.  1117.  All  the  prop- 
erty of  which  the  decedent  died  seised  or  possessed  was  transferred  by 
his  will.  The  tax  law  provides  that  the  tax  is  imposed  upon  the  trans- 
fer of  the  property,  but  the  rate  of  taxation  is  dependent  upon  the  value 
of  the  interest  transferred.  The  widow  has  a  life  interest  in  all  the 
testator's  estate,  consequently  the  value  of  that  life  interest  is  pres- 
ently taxable.  She  may  also  use  all  the  property,  and  it  is  therefore 
impossible  to  ascertain  the  exact  amount  that  will  pass  to  the  legatees 
who  are  given  one-half  of  the  remainder  after  her  death.  Section 
230  provides  that  where  the  property  is  transferred  in  trust,  and  the 
interest  of  the  transferees  are  dependent  upon  contingencies  whereby 
they  may  be  in  part  defeated,  the  tax  is  imposed  upon  such  transfer 
at  the  highest  rate  which,  on  the  happening  of  any  of  the  contingen- 
cies, would  be  possible.  One-half  of  the  remainder  after  the  life  es- 
tate of  the  widow  is  transferred  to  legatees,  but  their  interests  are 
liable  to  be  defeated  by  the  widow  using  all  the  property.  Such  trans- 
fers, therefore,  are  within  the  language  of  section  230  of  the  Tax  Law, 
and  are  presently  taxable.     Matter  of  Zborowski,  supra. 

The  order  fixing  tax  will  be  reversed,  and  the  appraiser's  report 
remitted  to  him  for  the  purpose  of  assessing  a  tax  at  the  highest  rate 
upon  one-half  of  the  remainder  after  the  life  estate  of  the  widow. 
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In  re  FOWLES*  WILL. 
(Surrogate's  Ck)urt,  New  York  County.    April  11,  1916.) 

1.  Wills  ^=»488 — Gonstbugtion — Extbinsio  Evidence — ADMissiBiLirT. 

Where  a  will  is  plain  and  uneguivocal,  extrinsic  evidence  as  to  the  sit 
nation  or  declarations  of  testator  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Wills»  Cent  Dig.  {§  1024,  1025,  1033- 
1036;   Dec.  Dig.  <g=»488.] 

2.  Death  <g=»5 — -Subvivobship — Pbesumption. 

Where  two  persons  perished  in  a  common  disaster,  there  is  no  presumi^ 
tion  that  either  survived  the  other,  or  that  they  died  simultaneously. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent  Dig.  ^  7 ;  Dec.  Dig.  ^=»5.: 

3.  Wills  ^=s>81 — ^Validity — Dibection  as  to  Constbuction. 

A  clause  in  a  will,  directing  the  court  to  reverse  established  rules  ol 
presumption  and  construction,  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f  f  201,  202 ;  Dec.  Dig 
«=>81.] 

4.  Wills  <S=»446 — Constbuction  Favobino  Validity. 

Where  the  lauguage  of  a  will  admits  of  two  constructions,  one  invalid 
and  the  other  valid,  the  latter  is  to  be  preferred. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  8  962 ;  Dec  Dig.  «= 
446.] 

5.  Wills  <S=»439 — Constbuction — Intent  of  Testatob. 

A  will  is  a  unilateral  instrument,  and  must  be  construed  in  the  sense 
intended  by  the  testator,  and  not  in  the  seDse  desired  by  benedciaries. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f§  952,  955,  957 ;  Dec 
Dig.  «=»439.] 

6.  Wills  <@=s>556 — Constbuction — Substitution. 

A  clause  in  a  will  providing  that,  in  the  event  that  testator  and  bis 
wife  should  die  simultaneously,  or  under  such  circumstances  as  to  rendei 
it  impossible  to  determine  who  predeceased  the  other,  it  was  testator's  will 
that  he  should  be  deemed  to  have  predeceased  his  wife,  and  that  the  will 
should  be  construed  on  that  basis,  vrtll  be  construed,  in  order  to  avoid  in 
valfdity  and  to  efTectuate  the  testator's  intention  to  exclude  his  heirs,  not 
as  a  direction  to  the  court  to  construe  the  will  contrary  to  the  rules  ol 
law,  but  as  a  substitution  of  the  executors  of  the  wife  as  beneficiaries  ii 
case  the  husband  and  wife  perished  in  the  same  disaster. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Dec.  Dig.  <S=»556.] 

7.  Wills  ^=»785 — Election — Right  to  Exebcise. 

Where  a  will  gave  testator's  wife  certain  real  property  on  conditioi 
that  she  elect  to  take  it  at  a  certain  value,  but  she  died  before  making  tin 
election,  her  executors  cannot  make  the  election,  but  the  property  musi 
be  disposed  of  as  though  the  wife  refused  to  make  it 

[Ed.  Note.— For  other  cases,  see  WilU,  Cent  Dig.  §f  2007,  2035,  2036 
Dec.  Dig.  <S=»785.] 

Proceeding  to  construe  the  will  of  Charles  Frederick  Fowles,  deceas- 
ed.   Order  that  decree  be  entered  in  accordance  with  opinion. 
James  W.  Prendergast,  of  New  York  City,  for  petitioner  Scott 
Duer,  Strong  &  Whitehead,  of  New  York  City  (Selden  Bacon,  of 
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ew  York  City,  and  Henry  S.  Bacon,  of  Rochester,  of  counsel),  for 

spondent  Smith. 

R.  N.  Baylies,  of  Chicago,  111.,  for  respondents  Browne  and  Baylies. 

Charles  H.  Beckett,  of  New  York  City,  for  Columbia  Trust  Co. 

Egerton  L.  Winthrop,  Jr.,  of  New  York  City,  special  guardian,  for 

enneth  Charles  Smith. 

A.  Perry  Osborn,  of  New  York  City,  special  guardian,  for  other 

fants. 

FOWLER,  S.  This  proceeding  is  instituted,  pursuant  to  chapter 
5  of  the  Code  of  Civil  Procedure  now  in  force,  for  a  construction  of 
e  will  of  Charles  Frederick  Fowles,  deceased.  The  facts  stated  in 
e  petition,  promoted  and  filed  by  Mr.  Fowles'  executor,  are  not  con- 
overted,  and  are,  therefore,  for  present  purposes,  to  be  taken  as  true, 
he  various  answers  of  the  parties  respondent  do  not  raise  issues  of 
ct,  but  content  themselves  with  recitals  of  the  legal  positions  or  claims 
;  the  respective  respondents. 

On  the  hearing  Mr.  Prendergast,  the  counsel  who  drafted  the  will 
:  Mr.  Fowles,  and  also  the  simultaneous  will  of  his  wife,  was  called 
>  the  stand  without  objection,  and  without  objection  or  exception  • 

as  permitted  to  testify.    His  testimony  was,  however,  inconsequen-  ^ 

il,  as  it  did  not  go  beyond  presumptions  which  the  law  itself  draws  ■» 

om  Mr.  Fowles'  will  and  coverture.    Whether,  as  an  abstract  ques-  -• 

3n,  the  testimony  of  Mr.  Prendergast  is  entitled  to  be  taken  into  2 

>nsideration  by  the  surrogate  in  this  proceeding  I  must  hereafter  con-  •« 

der,  as  the  range  of  extrinsic  evidence  permissible  in  proceedings  of  m 

is  character  is  very  limited,  and  illegal  evidence,  even  if  offered  with-  ^ 

It  objection  or  exception,  cannot  be  considered  by  the  surrogate  in  ** 

atters  of  construction.    The  statute  of  wills,  requiring  wills  to  be  in  5 

riting,  permits  no  other  evidence  of  their  intention,  purport,  or  effect,  m 

xept  in  certain  well-defined  and  special  instances.    I  am  very  much  ^ 

)posed  to  innovations  on  this  established  principle  in  courts  of  con-  ^ 

ruction,  and  for  this  reason  shall  not  pass  the  testimony  over  without  J 

ving  it  further  consideration.  5 

It  appears  that  the  testator  died  on  the  7th  of  May,  1915,  while  a  ^ 

issenger  on  board  the  transatlantic  steamer  Lusitania,  which  was  sunk  ^ 

I  that  day  in  the  Atlantic  Ocean  off  the  coast  of  Ireland.    His  wife,  -^ 

ho  accompanied  him  on  the  voyage,  lost  her  life  in  the  same  disaster. 
o  evidence  whatever  has  been  submitted  to  show  that  testator  sur- 
ved  his  wife  or  that  she  survived  him.  The  draftsman  of  Mr. 
owles'  will  testified  that  two  days  before  the  testator  and  his  wife 
iled  on  the  Lusitania  they  called  at  his  office  and  each  of  them  made 
id  executed  a  will.  The  several  wills  are  set  out  in  extenso  in  the 
itition.  The  testator,  in  the  presence  of  his  wife,  gave  instructions  to 
le  attorney  as  to  the  manner  in  which  he  wished  to  dispose  of  his 
•operty,  and  his  wife  gave  similar  instructions  in  the  presence  of  the 
stator.  At  the  time  the  respective  wills  of  the  testator  and  his  wife 
ere  being  prepared,  it  appears  that  they  discussed  with  their  attorney 
le  danger  incident  to  sailing  on  the  Lusitania,  under  the  unusual  inter- 
itional  conditions  existing  at  that  time,  and  the  risk  which  trans- 
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atlantic  voyagers  then  incurred.  As  a  result  of  that  discussion  the  will 
then  prepared  and  executed  by  the  testator  contained  the  following 
paragraph : 

"Ninth.  In  the  event  that  my  said  wife  and  myself  should  die  simultaneous- 
ly or  under  such  circumstances  as  to  render  it  Impossible  or  difficult  to  deter- 
mine who  predeceased  the  other,  I  hereby  declare  it  to  be  my  will  that  it  shall 
be  deemed  that  I  shall  have  predeceased  my  said  wife  and  that  this  my  will 
and  any  and  aU  its  provisions  shall  be  construed  on  the  assumption  and  basis 
that  I  shall  have  predeceased  my  said  wife." 

The  legal  eiFect  of  this  paragraph,  and  the  disposition  to  be  made  of 
the  45  per  cent,  of  the  residuary  estate  given  to  his  wife  in  the  eighth 
paragraph  of  the  will  are  the  main  questions  presented  to  the  surrogate 
for  determination.  The  estate  is  large  and  the  questions  raised  are 
important. 

[  1  ]  I  shall  consider  in  limine  the  legal  effect  of  the  testimony  of  the 
counsel  drafting  the  several  wills.  It  would  seem  neither  to  add  to  nor 
detract  anything  from  the  text  of  the  will,  but  in  a  matter  of  this  im- 
portance I  cannot  forbear  to  point  out  that  extrinsic  evidence  is  never 
admissible  in  our  courts  of  construction,  except  (1)  where  there  is  a 
latent  ambiguity,  arising  dehors  the  will,  as  to  the  person  or  subject 
meant  to  be  described ;  or  (2)  to  rebut  a  resulting  trust  (Mann  v.  Ex'rs 
of  Mann,  1  Johns.  Ch.  231,  234) ;  (3)  if  a  patent  ambiguity  may  be 
obviated  by  extrinsic  evidence,  it  is  now  admitted  by  the  best  authority 
to  afford  a  third  exception  to  the  rule  excluding  such  extrinsic  evi- 
dence. The  only  patent  ambiguity  which  may  not  be  so  explained  is 
one  incapable  of  resolution.  Hawkins  on  Wills,  8;  Phillips  on  Ev. 
p.  391  (Ed.  1852) ;  Thayer's  Prelim.  Treatise  Ev.  422,  473,  599,  601 ; 
Beale,  Cardinal  Rules,  Interpretation,  580,  581 ;  Colpoys  v.  Colpoys, 
Jacob,  451,  53  R.  R.  42;  note  to  Cockle,  Lead.  Cas.  on  Ev.  300;  Mat- 
ter of  Phipps,  214  N.  Y.  at  page  381,  108  N.  E.  554.  It  is  often  said 
that  the  circumstances  surrounding  a  testator  at  the  time  of  execution 
of  the  will  may  always  be  given  in  evidence  in  cases  of  construction. 
But  I  apprehend  that  this  is  true  only  when  there  is  an  equivocation  or 
uncertainty  as  to  the  meaning  of  the  will,  or  as  to  the  persons  or  pro|>- 
erty  referred  to  therein.  Smith  v.  Smith,  1  Edw.  Ch.  189;  Runner  v. 
Storm,  1  Sandf.  Ch.  357;  Matter  of  Raab,  79  Misc.  Rep.  185,  139 
N.  Y.  Supp.  869;  Matter  of  Vosseler,  89  Misc.  Rep.  674,  152  N.  Y. 
Supp.  208. 

In  the  will  before  me  there  is  no  equivocation ;  the  words  and  mean- 
ing of  Mr.  Fowles'  will  perfectly  coincide,  and  therefore  extrinsic  evi- 
dence was  inadmissible.  But  the  extrinsic  evidence  offered  and  taken 
in  this  matter  was  entirely  harmless  and  quite  unnecessary  in  my  judg- 
ment, as  every  fact  testified  to  would  be  presumed  by  the  court  from 
the  will  and  coverture  of  Mr.  Fowles  without  extrinsic  evidence. 
Whether  instructions  to  an  attorney  for  drawing  a  will  are  ever  com- 
petent to  explain  the  text  of  a  will  I  doubt.  Murray  v.  Jones,  2  V.  & 
B.  318.  Cf.  Webber  v.  Stanley,  16  C.  B.  (N.  S.)  698.  Indeed,  whether 
Mr.  Prendergast,  the  draftsman  of  the  wills,  should  have  been  allowed 
in  this  state  to  testify  to  his  instructions,  is  also  open  to  doubt.  I  had 
occasion  to  consider  this  point  in  Matter  of  Francis,  73  Misc.  Rep. 
153,  154,  132  N.  Y.  Supp.  695.    But  the  extrinsic  evidence  in  this  mat- 
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ter  may  be  disregarded,  without  harm,  by  reason  of  the  fact  that  it 
was  inconsequential. 

[2]  Let  me  next  refer  for  a  moment  to  the  general  law  governing 
successions  from  commorientes  who  perish  in  a  common  disaster.  The 
principle  of  the  common  law,  that  in  the  absence  of  all  proof  of  actual 
survivorship  there  is  no  presumption  of  survivorship  among  those  who 
perish  in  a  common  disaster,  and  no  presumption  of  simultaneous  death 
was  referred  to  at  length  by  me  in  my  decision  in  a  proceeding  in  this 
court  involving  the  deaths  in  a  common  disaster  of  the  LaflFargue  fam- 
ily. Matter  of  Herrmann,  75  Misc.  Rep.  599,  601,  et  seq.,  136  N.  Y. 
Supp.  944.  My  decision  was  affirmed  by  a  divided  court.  Matter  of 
Laffargue,  155  App.  Div.  923,  140  N.  Y.  Supp.  743.  The  LaflFargue 
Case,  however,  ultimately  turned  on  flight  proof  of  actual  survivorship, 
reinforced  by  circumstantial  proof.  Singularly  enough,  long  after  the 
formal  confirmation  of  my  judgment,  I  happened  to  read  a  very  old 
case,  now  part  of  our  common  law,  in  the  absence  of  conflicting  do- 
mestic authority.  A.  D.  1596,  Broughton  v.  Randall,  Cro.  Eliz.  503. 
This  old  case,  precisely  in  point,  would  have  been  conclusive  of  the 
Laffargue  Case,  but  fortunately  my  decision  conformed  in  every  respect 
with  the  old  decision  stating  the  common  law. 

That  the  common  law  of  England  and  this  state,  unlike  the  civil  law, 
raises  no  presumption  of  survivorship,  in  the  absence  of  all  proof  of 
the  fact,  is  familiar  to  us  all.  Underwood  v.  Wing,  19  Beav.  459; 
Newell  v.  Nichols,  12  Hun,  604;  Id.,  75  N.  Y.  78,  31  Am.  Rep.  424; 
Wing  v.  Angrave,  8  Ho.  L.  Cas.  183.  In  some  other  states  of  the 
Union,  while  there  is  no  presumption  of  survivorship,  there  is  a  pre- 
sumption of  simultaneous  death  where  persons  are  shown  to  have 
perished  in  a  common  disaster  and  there  is  no  proof  forthcoming  of 
survivorship  or  moment  of  death.  Johnson  v.  Merithew,  80  Me.  Ill, 
13  Atl.  132,  6  Am.  St.  Rep.  162;  In  re  WUlbor,  20  R.  I.  126,  37  Atl. 
634,  51  L.  R.  A.  863,  78  Am.  St.  Rep.  842.  In  those  states  having  this 
modified  rule  the  property  is  distributed  as  if  the  deaths  were  simul- 
taneous. Johnson  v.  Merithew,  supra,  and  In  re  Willbor,  supra.  At 
common  law  and  in  this  state  where  there  is  no  presumption  of  even 
simultaneous  deaths,  if  the  claimant  cannot  make  out  actual  survivor- 
ship, the  gift  over  fails,  and  the  property  in  controversy  either  passes 
into  the  residuum  or  by  intestacy  (Elliot  v.  Smith,  22  Ch.  Div.  236: 
In  re  Alston,  [1892]  P.  142;  Wing  v.  Angrave,  8  Ho.  L.  Cas.  183; 
Newell  V.  Nichols,  75  N.  Y.  78,  90,  31  Am.  Rep.  424;  St.  John  v. 
Andrews  Institute,  191  N.  Y.  at  page  272,  83  N.  E.  981,  14  Ann.  Cas. 
708),  unless  there  is  a  substitution  over. 

That  the  common  law  raises  no  presumptions  whatever  in  cases  of 
this  character  is,  perhaps,  not  always  an  advantage  in  the  administra- 
tion of  justice.  In  Matter  of  LaflFargue  I  referred  to  the  unjust  criti- 
cism of  the  presumptions  of  survivorship  entertained  in  the  civil  law, 
with  proper  reference  to  the  texts  of  the  Pandects,  and  I  attempted  ta 
show  that  in  some  instances  the  civil  law  presumptions  were  entirely 
reasonable  and  logical.  Had  the  common  law  presumed  simultaneous 
dea^,  it  would  not  have  been  a  violent  presumption,  and  there  would 
have  been  at  least  one  established  premise  for  our  courts  of  construc- 
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tion  to  work  on.  As  it  is,  there  is  none  in  this  state.  The  common  law 
of  England  and  the  common  law  of  this  state  treat  survivorship  or 
time  of  death  as  absolutely  insoluble  in  the  absence  of  proof.  The 
result  is  that  the  onus  at  common  law  is  placed  on  those  asserting  either 
the  survivorship  or  the  simultaneous  death  of  one  of  two  persons  who 
perish  in  a  common  disaster. 

As  a  generality,  the  fact  of  death  in  a  common  disaster  is  suscep- 
tible of  proof,  but  the  relative  time  of  the  individual  deaths  of  com- 
morientes  is  not  often  susceptible  of  proof.  Thus  it  is  in, this  case: 
Whether  Mrs.  Fowles  perished  at  the  same  moment  as  her  husband, 
or  before  or  after  him,  stands  without  proof,  and  under  the  circum- 
stances the  common  law  raises  no  presumption  whatever.  Whether 
there  is  a  tendency  to  recede  from  this  doctrine  in  this  state  I  shall  not 
presume  to  consider.  But  I  observe  in  St.  John  v.  Andrews  Institute, 
191  N.  Y.  page  272,  83  N.  E.  985,  14  Ann.  Cas.  708,  the  court  said: 

"In  such  case  the  question  of  actual  survivorship  is  regarded  as  unascertain- 
able,  and  descent  and  distribution  take  the  same  course  as  if  the  deaths  had 
been  simultaneous.'' 

[3]  The  effect  of  the  ninth  clause  of  Mr.  Fowles'  will  will  now 
be  considered.  It  will  be  regarded  first  as  a  direction  to  a  court  of 
construction  to  reverse  an  accepted  rule  of  the  common  law  and  thus 
reverse  a  rule  of  construction  based  on  that  rule.  What  effect,  if  any, 
can  this  direction  contained  in  the  ninth  clause  of  Mr.  Fowles'  will 
have,  regarded  only  as  a  direction  to  the  court?  This  point,  while 
insisted  on,  is  not  much  argued  in  the  briefs,  and  then  without  cita- 
tions of  authority.  In  my  judgment  the  direction  in  question  can  have 
no  effect,  regarded  as  a  direction  to  a  court  of  construction.'  Pre- 
sumptions prescribed  by  the  common  law  and  rules  of  construction 
based  thereon  are  fixed  and  immutable  and  cannot  be  thus  directed 
to  be  altered  by  the  court  to  meet  particular  cases.  In  the  French  law 
it  is  said,  according  to  my  own  translation,  that  a  testator  may  in  his 
will  impose  no  condition  which  wounds  the  law  or  good  morals.  Trop- 
long.  Donations  et  Testaments,  vol.  1,  §  272.  It  seems  to  me  that  this 
author  expresses  with  the  usual  Gallic  clearness  the  proper  limitation 
on  testamentary  directions  of  all  testators. 

Our  system  of  jurisprudence  is  not  different  on  this  point.  Direc- 
tions in  wills  in  order  to  be  upheld  must  contravene  neither  the  law  nor 
good  morals.  The  effect  of  an  unauthorized  imposition  on  testamen- 
tary gifts  I  had  occasion  to  review  in  Matter  of  Anonymous,  80  Misc. 
Rep.  10,  141  N.  Y.  Supp.  700,  reported  as  Anonymous  in  order  to 
save  an  obscure  child  from  publicity,  obloquy,  and  threatened  expul- 
sion from  school.  The  unlawful  direction  in  that  case  was.  however, 
a  condition  subsequent  and  not  a  direction  for  construction;  but, 
mutatis  mutandis,  I  find  myself  unable  to  add  more  to  tlie  reasons 
there  assigned  for  the  invalidity  of  the  unlawful  direction  contained 
in  Mr.  Fowles'  will  if  it  is  to  be  construed  as  a  testamentary  mandate 
to  the  court  to  alter  a  legal  presumption  and  a  resulting  rule  of  con- 
struction. 

[4]  But  it  seems  to  the  surrogate  that  the  ninth  clause  of  Mr. 
Fowles'  will  is  not  to  be  taken  as  a  direction  by  testator  to  a  court  of 
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>nstruction  to  alter  an  established  presumption  or  canon  of  construe- 
on.  It  is  susceptible  of  another  meaning.  In  the  construction  of 
ills  an  illegal  intendment  on  the  part  of  a  testator  will  not  be  pre- 
imed  if  another  construction  is  possible.  Roe  v.  Vingut,  117  N.  Y. 
M,  218,  22  N.  E.  933;  Smith  v.  Edwards,  88  N.  Y.  92,  102;  Matter 
f  De  Bolet  Peraza,  72  Misc.  Rep.  577,  581,  132  N.  Y.  Supp.  264. 
^ords  which  admit  of  a  twofold  construction — one  valid,  the  other 
ivalid — ^will  always  be  given  the  sense  which  validates  them.  Pond 
.  Bergh,  10  Paige,  140;  Butler  v.  Butler,  3  Barb.  Ch.  302.  It  is 
ardly  worth  while  to  waste  time  in  citing  authorities  for  such  an 
lementary  rule  of  construction  of  all  written  instruments  as  "ut  res 
lagis  valeat  quam  pereat." 

[E]  Nor  is  it  necessary  to  do  more  than  refer  to  that  cardinal  prin- 
iple  of  construction  (not  peculiar  to  wills  alone,  but  common  to  all 
ther  writings)  that  the  intention  of  the  makers  is  always  to  govern 
onstruction.  But  I  must  not  forbear  to  notice  that  in  the  interpreta- 
lon  of  wills  a  will  is  to  be  regarded  as  a  unilateral  instrument  and 
ot  a  bilateral  juristic  act.  In  the  course  of  the  development  of  our 
wn  system  of  jurisprudence — ^the  common  law — ^a  devise,  as  con- 
rasted  with  a  testament,  was  at  one  time  regarded  as  a  conveyance. 
>uring  the  prevalence  of  this  conception  there  was  a  tendency  for  a  ^ 

ime  to  regard  a  will  of  lands  as  a  bilateral  juristic  act,  and  the  earlier  » 

anons  of  construction  applicable  to  devises  were  somewhat  influenced  J| 

y  this  tendency.    But  that  time  has  long  passed,  and  a  last  will  and  ^ 

estament  in  our  laws  is  now  regarded  as  a  unilateral  instrument  for  • 

be  purposes  of  interpretation.     In  interpretations  of  wills  doubtful  J 

massages  must  be  construed  in  the  sense  in  which  the  testators  desired  j 

hem  to  be  understood,  and  not  in  the  sense  which  the  takers  or  ben-  ^ 

ficiaries  desire.  This  is  a  fundamental  canon  in  all  systems  of  law. 
rhe  civil  law  is  most  express  on  this  point  (D.  28,  1,  1 ;  D.  50,  17,  f  r.  2 

>6),  and  the  common  law  of  this  state  not  less  so.    Mr.  Fowles'  will  • 

5  to  be  construed  only  in  the  sense  intended  by  him,  and  not  in  the  « 

ense  it  was  understood  by  Mrs.  Fowles.    It  would  be  highly  fallacious  «• 

o  take  into  consideration  the  sense  in  which  Mrs.  Fowles  understood  J 

ler  husband's  will.    I  cannot  help  thinking  that  the  vice  of  that  posi-  7 

ion  has  been  obviated  by  my  disregard  of  the  extrinsic  evidence  of-  * 

ered  and  taken  without  objection.  J 

[8]   It  is  to  me  obvious  that  Mr.  Fowles'  real  intention  by  the  ninth  ^ 

lause  of  his  will  was  to  prevent  a  lapse  in  the  event  of  Mrs.  Fowles' 
ncapacity  in  any  way  to  take  under  his  will.  In  that  event  Mr.  Fowles 
ntended  that  there  should  be  a  substitution  of  some  one  else  in  her 
)lace.  There  is  nothing  contrary  to  any  rule  of  law  in  this  intention. 
Shifting  uses  and  executory  limitations,  freely  allowed  at  common 
aw,  were  largely  matters  of  substitution.  Whenever  there  is  in  a 
vill  an  intention  to  substitute  another  in  the  place  of  a  legatee  or 
levisee  dying  during  the  lifetime  of  a  testator,  or  at  the  same  time 
LS  testator,  or  immediately  after  testator,  so  as  to  be  unable  to  take 
md  hold,  then  that  other  named  as  substitute  will  take  by  substitu- 
ion,  if  vesting  is  concurrent  and  there  is  no  perpetuity.  No  rule  of 
aw  is  then  violated  by  this  principle,  and  it  enables  us  to  give  effect 
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to  the  obvious  intention  of  the  testator.  Substitution  is  the  common 
remedy  for  lapse.  In  order  to  meet  the  difficulties  of  the  common 
law  in  the  instances  of  commorientes  nearly  allied  by  blood,  affinity, 
or  consanguinity,  there  seems  to  be  a  tendency  in  the  United  States  to 
hold  that  a  gift  over,  if  principal  legatees  "die  before  testator,"  is 
substitutional.  Young  Women's  Christian  Home  v.  French,  187  U. 
S.  401,  23  Sup.  Ct.  184,  47  L.  Ed.  233;  Matter  of  Piffard,  111  N.  Y. 
410,  413,  18  N.  E.  718,  2  L.  R.  A.  193;  St.  Jdin  v.  Andrews  Insti- 
tute, 191  N.  Y.  254,  83  N.  E.  981,  14  Ann.  Cas.  708.  In  Matter  of 
Mayo,  76  Misc.  Rep.  416,  420,  136  N.  Y.  Supp.  1066,  I  gave  effect 
to  this  principle,  although  in  order  to  support  the  substituted 
gift  over  I  was  compelled  to  adjudge  that  under  the  statute  of 
powers  in  this  state  the  power  of  appointment  donated  by  the  prin- 
cipal will  never  vested.  This  last  point  I  decided  on  our  domestic  law 
of  powers.  In  the  application  of  rules  of  property  I  rarely  seek  au- 
thorities or  analogies  out  of  our  own  jurisdiction.  The  Revised  Stat- 
utes are  now  nearly  a  century  old,  and  our  domestic  law  of  property 
is  generally  independent  of  the  aid  of  analogies  afforded  in  foreign 
states.  But  I  am,  however,  happy  to  observe  from  the  briefs  sub- 
mitted in  this  cause  that  my  decision  in  the  Mayo  Case  precisely  ac- 
corded with  the  analogous  decisions  on  powers  tjJcing  effect  under  the 
old  statute  of  uses.  Sharpe  v.  McCall,  1  Irish  Reports,  Chan.  &  Land 
Com.  1903,  p.  179;  Jones  v.  Southall,  32  Beav.  31. 

In  testaments  the  wishes  of  testators  are  to  be  very  liberally  ex- 
pounded in  all  courts  of  construction.  "In  testamentis  plenius  volim- 
tates  testantium  interpretantur."  Paulus,  ff.  50,  12.  This  rule  of 
the  civil  law  was  long  since  adopted  by  our  courts,  as  may  be  seen 
in  Emerton's  admirable  treatise  entitled  "De  conjecturis  ultimarum 
Voluntatum"  (page  68,  Oxford,  1884).  Mr.  Emerton  reviews  the  civil- 
law  principles  generally  taken  over  by  courts  of  construction  operat- 
ing under  the  common-law  system.  Unfortunately  for  its  popularity, 
Mr.  Emerton's  treatise  is  written  in  Latin.  But  it  makes  evident  that 
a  principle  of  construction  which  is  2,000  years  old  is  still  in  viridi 
observantia.  A  principle  so  old  is  certainly  entitled  to  every  consid- 
eration in  courts  of  this  character.  The  rule  of  construction  cited 
means  that  the  lawful  intention  of  the  testator  should  be  supported 
fully  by  every  solid  and  reasonable  conjecture. 

It  is  self-evident  that  Mr.  Fowles  knew  that  his  wife  could  take  no 
personal  benefits  under  his  will  if  she  perished  before  him,  or  at  the 
same  time  or  even  immediately  after  him.  Knowing  all  this,  as  he 
must  have  known  it,  his  will  provides  in  substance  that  in  any  of  these 
events  the  provisions  for  his  wife  shall  inure  to  the  benefit  of  her  suc- 
cessors. This  can  only  mean  that  Mrs.  Fowles'  personal  representa- 
tives were  to  have  the  benefit  by  substitution  of  the  provisions  of  his 
will  intended  primarily  for  her.  Inartificially  perhaps,  but  to  my 
mind  clearly,  he  expressed  his  testamentary  intention  that  his  legacies 
to  his  wife  should  not  lapse  but  pass  by  substitution  to  those  who  in 
law  were  the  successors  of  her  person.  In  effect  Mr.  Fowles  said 
plainly  enough  that  in  the  event  of  his  wife's  incapacity  from  any 
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ause  those  who  represented  her  in  law  should  be  substituted  in  her 
)lace  in  so  far  as  was  consistent  with  the  rest  of  his  own  will. 

That  the  courts  of  this  state  are  inclined  to  construe  gifts  for  the 
)enefit  of  a  person  if  he  die  before  testator,  as  substitutional,  in  order 
:o  defeat  a  lapse  where  that  is  the  expressed  intention  of  testator,  is 
iisclosed  by  Matter  of  Piffard,  111  N.  Y.  410,  18  N.  E.  718,  2  L.  R. 
\.  193.  In  principle  that  case  is  decisive  of  this,  although  the  facts 
iiffer.  But  it  is  not  the  similarity  of  the  facts  which  causes  a  deci- 
sion to  be  a  precedent,  but  the  relevancy  of  the  principle  laid  down. 
\ccording  to  the  doctrine  of  stare  decisis,  which  is  a  fundamental 
Df  the  common-law  system,  the  only  thing  in  a  decision  binding  as  an 
aiuthority  is  the  right  principle  upon  which  the  case  was  decided  and 
aot  the  application  of  such  principle.  Matter  of  Tod,  No.  1,  85  Misc. 
Rep.  298,  303,  304,  147  N.  Y.  Supp.  161.  This  is  so  obvious  to  all 
persons  familiar  with  the  development  of  the  common  law  that  it 
needs  no  citation  of  authority.  In  Matter  of  Piffard  the  legatee  Sarah 
predeceased  the  testator,  and  in  that  event  her  share  was  directed  to 
be  paid  over  to  her  executors.  The  gift  over  was  sustained  as  substi- 
tutional in  order  to  prevent  a  lapse.  Every  argument  urged  against  the 
conclusion  reached  by  the  court  is  identical  with  those  urged  here. 

Who  was  intended  by  Mr.  Fowles  to  take  by  substitution  in  the  event  * 

that  his  wife  could  not  take  is  not  ambiguous  or  doubtful.    It  is  obvi-  ^ 

ously  those  persons  who  in  law  continued  her  legal  existence,  viz.,  her  m 

executors.    Who  these  are  is  a  mere  matter  of  identity,  and  it  is  deter-  5 

mined  by  Mrs.  Fowles'  will,  which  is  proper  extrinsic  evidence  for  J 

that  purpose.     Her  executors  take  by  substitution,  but  they  take  as  m 

her  executors  for  the  uses  and  purposes  prescribed  by  her  will.    They  « 

do  not  take  individually.    That  this  was  Mr.  Fowles'  express  intention  ^ 

I  have  no  doubt,  and  I  can  detect  no  illegality  in  such  intention  to  ^ 

carry  the  primary  donations  to  Mrs.  Fowles  over  to  her  executors  by  » 

substitution  in  the  events  which  have  actually  occurred.    This  was  the  m 

conclusion  and  principle  established  by  Matter  of  Piffard.     It  is  this  ** 

principle  which  under  the  doctrine  of  stare  decisis  controls  this  case  ^ 

now  before  me.  j 

That  common-law  courts  are  inclined  to  a  large  and  liberal  construe-  J 

tion  in  order  to  carry  out  the  expressed  intentions  of  testators  is  evi-  ^ 

dent  from  such  famous  cases  as  that  of  Masters  v.  Masters,  1  P.  Wms.  -j 

421,  where  a  legacy  to  a  Mrs.  Sawyer  was  held  to  be  intended  for  a  ^ 

Mrs.  Swapper,  as  testator  knew  no  such  person  as  Mrs.  Sawyer.    The  ^ 

court  properly  held  in  that  case,  "Id  certum  est  quod  certum  reddi 
potest."  The  identification  of  legatees  may  be  aided  by  extrinsic  evi- 
dence. 

The  principle  of  exclusion  applies  in  interpretation  of  wills.  From 
the  ninth  clause  of  Mr.  Fowles'  will  it  is  apparent  that  testator  intend- 
ed to  exclude  or  segregate  from  his  general  estate  the  legacies  given 
to  the  use  of  his  wife.  These  he  appropriated  to  her  in  all  the  events 
which  occurred  or  could  have  occurred.  In  no  event  did  he  intend  that 
these  legacies  should  accrue  by  bis  will  to  his  own  next  of  kin.  When 
this  is  certain  beyond  all  peradventure,  the  court  should  not  be  astute 
to  find  reasons  for  benefiting  directly  those  whom  in  no  event  testator 
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himself  wished  to  be  benefited.  To  benefit  by  construction  those  not 
intended  by  testator  to  be  benefited  is  contrary  to  all  systems  of  juris- 
prudence, except  possibly  our  own.  Both  Lord  Mansfield  and  the 
English  civilian,  PhillemorCy  are  justified  in  criticising  those  rules  of 
construction  defeating  testators'  expressed  intention.  Phillemore  in 
particular  has  no  words  too  harsh  for  canons  of  construction  which  de- 
feat a  testator's  expressed  intention.  If  Mr.  Fowles'  expressed  inten- 
tion that  the  legacies  to  his  wife  should  not  lapse  is  so  defeated,  the 
criticism  of  our  principles  of  interpretation  will  be  justified. 

[7]  My  conclusion  is  that  the  executors  of  Mrs.  Fowles  are  entitled 
by  substitution  to  the  sum  of  $5,000,  bequeathed  by  the  testator  to  his 
wife  in  subdivision  8  of  paragraph  second  of  the  wll,  to  the  bequest 
of  personal  property  contained  in  paragraph  fourth  thereof,  and  to 
one-half  of  45  per  cent,  of  the  residuary.  The  devise  of  testator's  real 
estate  at  Cobham,  county  surrey,  England,  was  made  upon  the  condi- 
tion that  the  devisee  elect  to  take  it  at  a  valuation  of  £8,250.  The 
right  of  election  was  given  to  her  personally  and  is  extinguished  by 
her  death;  it  cannot  be  exercised  by  her  executors.  Her  failure  or 
incapacity  to  exercise  the  election  per  se  defeated  the  devise  and  the 
alternative  disposition  directed  by  the  testator  takes  eflfect,  namely, 
that  the  real  estate  be  sold  and  the  proceeds  added  to  the  residuary. 

The  manner  in  which  the  executors  of  Mrs.  Fowles'  estate  should  pay 
over  this  property  cannot  be  determined  by  the  court  in  this  proceed- 
ing, as  her  will  is  not  properly  before  the  court  for  construction.  The 
surrogate  will  not  consider  in  this  proceeding  a  construction  of  the 
will  in  its  relation  to  the  proceeding  now  pending  to  determine  the 
transfer  tax  upon  the  estate  of  the  testator  as  the  state  comptroller  is 
not  a  party  to  this  proceeding. 

A  decree  may  be  entered  on  notice  in  accordance  with  this  decision. 
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STEVENS  V.  SCHWEIZBR 
(Supreme  Conrt,  Appellate  Term,  First  Department     April  26,  1916.) 

JLulNDLOBD  AND  TENANT  ^s»169(6) — AOTION  BT  TENANT — PEBSONAL  INJXTBIES 

— Evidence. 

Evidence  that  water  dripped  from  the  ceiling  and  discolored  it,  that 
the  ceiling  fell  and  injured  plaintiff,  and  that  defendant  landlord  admitted 
the  leak  was  from  the  general  supply  idpe,  held  to  authorize  a  jury  in 
finding  negligent  failure  to  repair,  causing  injury. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent.  Dig.  §| 
645,  665,  683;  Dec  Dig.  <S=»169(6).] 

ILiANDLORD  AND   TENANT  ^=S>16&(11) — CONTBIBUTOBT   NEGUQSNGE — ^FAILURE 

TO  Repair. 

It  is  not  contributory  negligence  as  a  matter  of  law  for  a  tenant  to 
fail  to  make  repairs  made  necessary  by  landlord's  negligence. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  fi| 
646»  667,  684;  Dec.  Dig.  (&:s>169(ll).] 

IL.ANDL0RD  AND   TENANT  ^=:>169(11) — CONTBIBTTTORT  NbOLIOBNCB — ^REMAIN- 
ING IN  Possession. 

\^here  landlord's  negligence  has  made  the  premises  unsafe,  it  is  not 
contributory  negligence  as  a  matter  of  law  for  a  tenant  to  remain  in  iws- 
session.  J 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§  i^ 

046,  667,  684 ;  Dec.  Dig.  «=s>169(ll).]  ^ 

LiANDLORD  AND  TENANT  ^=»169(6) — CONTRIBUTOBT  NBOLIGENCE — REMAINING  ^ 

IN  Possession.  2 

That  a  tenant's  husband  was  ill  and  dying,  and  she  waJs  poor,  at  the  * 

time  premises  became  unsafe  through  landlord's  negligence,  held  to  war-  # 

rant  a  jury  in  finding  that  she  was  free  from  contributory  negligence  in  % 

neglecting  to  move  from  the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §§  ** 

645,665,683;  Dec.  Dig.  «=>169(6).]  m 

liANDLORD  AND  TENANT  ^S9l50(l) — ^TBBBPASS  BT  LANDLOBD.  m 

A  tenant,  continuing  in  possession  from  month  to  month,  is  under  no  ^ 

obligation  to  repair  a  ceiling  injured  by  the  landlord's  negligence.  * 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig,  §(  5? 

636,  538.  544,  546,  548,  556;   Dec.  Dig.  «=»150(1).]  # 


Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Elizabeth  E.  Stevens  against  S.  Emilie  Schweizer.    From  a 
idgment  for  plaintiiF,  defendant  appeals.    Affirmed. 
Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
KER,  JJ. 

Otto  D.  Parker,  of  New  York  City  (Henry  Siegrist,  of  New  York 
ity,  of  counsel),  for  appellant. 

John  J.  Foley,  of  New  York  City  (James  A.  Hughes,  of  New  York 
ity,  of  counsel),  for  respondent. 

GUY,  J.  The  action  is  by  a  tenant  of  a  flat  in  a  tenement  house 
i  recover  damages  for  personal  injuries  sustained  through  the  fall  of 
portion  of  the  ceiling  in  her  kitchen,  alleged  to  have  resulted  from  the 
egligence  of  defendant.  Plaintiff  testified  that  on  Thursday  night, 
[arch  12  or  13,  1914,  she  was  awakened  by  the  dripping  of  water; 

=s>For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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that  she  got  up  out  of  bed  and  found  water  dripping  from  the  middle  o 
the  kitchen  ceiling  to  the  floor ;  that  she  put  a  pan  on  the  floor  to  catcl 
the  water,  and  had  to  get  up  two  or  three  hours  later  to  empty  the  pai 
after  it  had  filled ;  that  on  the  following  morning  she  went  up  to  th 
tenant  of  the  floor  above,  the  top  floor  of  the  building,  and  asked  i 
there  was  anything  overflowing,  and  looked  over  the  kitchen  an 
found  nothing  wet,  no  pipes  leaking  apparently ;  that  she  then  notifie 
the  janitor  to  inform  the  landlord  of  the  leak;  that  the  water  con 
tinued  to  leak  to  the  floor  of  the  plaintiff's  kitchen,  and  although  de 
fendant  or  her  husband  was  notified  the  leaking  did  not  stop  unt 
some  time  the  following  Monday,  when  a  plumber  came  to  the  prem 
ises  and  did  some  work  on  the  floor  above. 

It  further  appears  from  the  plaintiff's  testimony  that  on  the  day  he 
husband  died,  April  4th,  more  than  two  weeks  after  the  leaking  hai 
stopped,  defendant  called  and  was  shown  the  ceiling,  which  was  ver 
badly  discolored  and  chalky,  and  cracked  where  the  water  had  drippe 
through ;  that  defendant  then  said,  "Well,  Mrs.  Stevens,  try  and  gc 
through ;  don't  ask  me  to  spend  any  more  money  than  I  can  possibl 
help;"  that  on  the  morning  of  April  17th  plaster  fell  from  the  kitche 
ceiling  on  the  plaintiff,  causing  the  injuries  complained  of ;  and  tha 
on  the  same  day  defendant  called,  and,  after  saying  she  was  sorry,  am 
that  plaintiff  deserved  compensation,  told  plaintiflf,  "If  any  one  come 
here  to  make  an  investigation,  I  wish  you  would  not  say  anything  abou 
the  condition  of  the  ceiling — ^being  caused  by  the  leaking  of  the  ceilin; 
— ^being  caused  by  the  leak  in  the  general  supply  pipe  to  any  one." 

[1]  Although  the  evidence  was  unsatisfactory  as  to  the  specifi 
cause  for  the  leaking,  it  was  sufficient  tS'view  of  the  defendant's  ad 
^mission  that  the  leak  in  her  tenement  house  was  from  the  genera 
supply  pipe  (Tenement  House  Law  [Consol.  Laws,  c.  61]  §  103)  t 
show  prima  facie  a  defective  condition  of  a  common  appurtenance  ii 
the  possession  and  control  of  the  landlord ;  and  the  jury  were  au 
thorized  to  find  the  existence  of  such  condition,  that  defendant  afte 
notice,  neglected  to  repair  the  water  pipe  within  a  reasonable  time 
and  that  as  a  result  of  such  negligence  the  plaster  fell  from  the  ceiling 

[2-4]  As  the  jury  found  that  the  unsafe  condition  of  the  ceiling  wa 
caused  by  defendant's  negligence,  it  cannot  be  held  that  the  failure  o 
the  plaintiflF  herself  to  make  the  repairs  was  as  matter  of  law  contribu 
tory  negligence.  Neither  did  the  fact  that  she  remained  in  possessioi 
constitute  contributory  negligence  as  matter  of  law.  The  jury  were  jus 
tified  in- finding  that  plaintiff  as  matter  of  fact  was  free  from  contribu 
tory  negligence,  in  view  of  the  evidence,  so  far  as  remaining  in  the  prem 
ises  after  March  31st  was  concerned,  that  her  husband  was  seriously  il 
during  March,  that  he  died  early  in  April,  and  that  apparently  he 
circumstances  prevented  her  from  promptly  removing  from  the  prem 
ises.    Frank  v.  Simon,  109  App.  Div.  38,  95  N.  Y.  Supp.  666. 

[6]  It  is  urged  that  by  continuing  in  possession  after  March  31sl 
and  thus  impliedly  renewing  her  tenancy  from  month  to  month  (Ken 
nedy  v.  City  of  New  York,  196  N.  Y.  19,  89  N.  E.  360,  25  L.  R  A 
[N.  S.]  84/),  plaintiff  must  be  held  to  have  assimied  the  obligation  o: 
repairing  the  ceiling.    While  this  would  ordinarily  be  the  rule  as  t( 
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general  condition  of  disrepair,  under  the  facts  in  this  case  we  do  not 
nk  it  applicable  to  a  condition  which  the  jury  were  warranted  in 
ding  was  due  to  the  negligence  of  the  landlord — sl  condition  which 
luld  seem  to  have  been  the  result  of  a  trespass  on  the  part  of  the 
Fendant.  Mairs  v.  Manhattan  R.  E.  Ass'n,  89  N.  Y.  498 ;  Sullivan 
Dunham,  161  N.  Y.  290,  55  N.  E.  923,  47  L.  R.  A.  715,  76  Am.  St. 
p.  274;  Duerr  v.  Consolidated  Gas  Co.,  86  App.  Div.  14,  83  N.  Y. 
pp.  714;  Wheeler  v.  Norton,  92  App.  Div.  368,  86  N.  Y.  Supp.  1095. 
rhe  exceptions  to  the  charge  do  not  present  reversible  error.  In  the 
in  charge  the  trial  judge  correctly  charged  the  jury,  in  substance, 
it  to  authorize  a  verdict  in  favor  of  the  plaintiff  they  must  be  satisfied 
Lt  the  accident  occurred  by  reason  of  the  failure  of  the  landlord  to 
Dperly  care  for  the  plumbing  over  which  she  had  control,  and  that 
J  plaintiff  herself  was  free  from  contributory  negligence.  The  sub- 
[uent  charge  of  the  court,  in  response  to  the  request  of  defendant's 
msel,  in  which  the  court  referred  to  evidence  of  the  alleged  failure 
the  defendant  to  fix  the  common  appurtenances,  or  to  fix  them 
that  injury  would  not  result,  must  be  read  in  connection  with  the 
in  charge,  and,  so  considered,  does  not  constitute  prejudicial  error, 
judgment  and  order  affirmed,  with  costs.    All  concur. 


Misc.  Rep.  582)  £ 

PEOPLB  T.  RAQUETTB  FALLS  LAND  CO.  * 

(Supreme  Court,  Special  Term,  Essex  County.    February,  1916.)  J 

Pi^EADiNG  ^=s>235 — ^Amendment— Power  of  Court.  9 

The  power  to  amend  process  and  pleadings  is  inherent  in  the  court  as  a  ^ 

part  of  its  ordinary  jurisdiction,  and  Code  Civ.  Proc.  f  723,  giving  power 

tx>  amend  pleadings  at  the  trial,  is  declaratory  only.  2 

[Ed.  Note.— -For  other  cases,  see  Pleading,  Cent  Dig.  §  000;   Dec.  Dig.  • 

«d=»235.]  • 

E*iAADii7Q  ^s»245(3),  258(3) — ^Amendment— Answer — ^Nbw  Defense.  * 

Code  Civ.  Proc.  §  723,  giving  the  court  on  trial,  or  at  any  other  stage  of  Z 

the  action,  and  in  furtherance  of  Justice,  the  power  to  amend  pleadings  f^ 

by  inserting  an  allegation  material  to  the  case,  does  not  authorize  an  # 

amendment  on  the  trial  which  changes  substantially  the  cause  of  action  0 

or  sets  up  a  new  defense.  m 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  658,  669,  771,  ^ 

772;  Dec.  Dig.  «=>245(3),  258(3).]  ■* 

?jjEADmo  ^S9238(l) — ^AtfENDMENT— Answer — ^Nbw  Defibnsb. 

A  motion  to  amend  the  answer,  so  as  to  set  up  a  new  defense,  should 
be  presented  at  Special  Term,  at  which  the  court  has  power  to  aUow 
such  amendment 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  §§  602,  620;  Dec. 
Dig.  «=>238(1).] 

LiIMTTATION    OP   ACTIONS   «=»184 — ^AMENDMENT — ^ANSWER — NeW    DEFENSE. 

Where  Judgment  In  an  action  between  the  state  and  a  claimant  to  cer- 
tain lands  was  vacated  on  motion  of  plaintiff  more  than  10  years  after 
It  had  been  entered  by  consent  of  the  parties,  and  after  completion  of 
the  proofs  and  submission  of  the  case  before  an  official  referee  defendant 
moved  for  leave  to  amend,  so  as  to  plead  the  statute  of  limitations,  on  pres- 
entation of  the  motion  at  Special  Term,  the  amendment  should  be  grant- 

>For  other  cases  see  lame  topic  &  KEY-NUMBEB  In  all  Key-Numbered  Digests  &  Indexes 
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ed,  with  permission  to  plaintiff  to  give  further  evidence  on  the  new  de 
fense. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  {  693 
Dec.  Dig.  «8=>184;   Pleading,  Cent.  Dig.  {  796.] 

Action  by  the  People  against  the  Raquette  Falls  Land  Companj 
Motion  to  amend  answer  granted. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  Benjamin  McClung,  of  Al 
bany,  for  the  People. 

Edward  M.  Angell,  of  Glens  Falls,  for  defendant 

VAN  KIRK,  J.  This  is  a  motion  for  leave  to  amend  the  answer  b 
setting  forth  a  new  defense,  a  statute  of  limitations.  The  answer  wa 
served  in  January,  1905.  A  compromise  agreement,  made  by  the  foi 
est,  fish  and  game  commission  and  the  defendant,  was  entered  int( 
and  thereafter,  by  consent  of  both  parties,  judgment  was  entered.  I 
May,  1915,  upon  application  of  the  plaintiff,  the  judgment  was  vacatec 
and  the  case  went  to  Judge  Irving  Vann,  official  referee,  to  hear  an 
determine.  Proofs  were  completed  and  the  case  submitted  to  the  rel 
eree.  The  defendant  then  made  informal  application  to  the  refere 
for  leave  to  amend  its  answer.  The  referee  has  replied  that  he  did  m 
have  authority  to  allow  the  amendment,  but,  on  request,  has  held  th 
determination  of  the  case  until  it  could  apply  to  the  Special  Tern 
This  the  defendant  has  done. 

[1]  "The  power  to  amend  process  and  pleadings  is  inherent  in  th 
court  as  a  part  of  its  ordinary  jurisdiction."  "The  section  [Code, 
173;  section  723  now]  referred  to,  however,  is  declaratory  only, 
Christal  v.  Kelly,  88  N.  Y.  290.  The  court  before  trial  has  inherei 
power  to  amend  an  answer  and  set  up  a  new  defense.  Deyo  v.  Mors 
144  N.  Y.  216,  39  N.  E.  81 ;  Ford  v.  Ford,  35  How.  Prac.  323 ;  Mull( 
V.  City  of  Philadelphia,  113  App.  Div.  92,  99  N.  Y.  Supp.  93;  Wasl 
ington  Life  Ins.  Co.  v.  Scott,  119  App.  Div.  847,  104  N.  Y.  Sup] 
898. 

[2]  The  power  to  amend  pleadings  at  the  trial  is  g^ven  by  sectic 
723,  and  a  referee  has  the  same  power  iti  this  respect  as  the  cour 
Code  Civ.  Proc.  §  1018;  Bullock  v.  Bemis,  40  Hun,  623;  Spies 
Lockwood,  40  App.  Div.  300,  57  N.  Y.  Supp.  1023.  Section  723  giv( 
the  court  upon  the  trial,  or  at  any  other  stage  of  the  action,  and  i 
furtherance  of  justice,  and  on  such  terms  as  it  may  deem  just,  pow( 
to  amend  a  pleading:  (1)  By  adding  or  striking  out  the  name  of 
person  as  a  party ;  (2)  by  correcting  a  mistake  in  the  name  of  a  part] 
(3)  or  a  mistake  in  any  other  respect;  (4)  by  inserting  an  allegatic 
material  to  the  case ;  (5)  where  the  amendment  does  not  change  sul 
stantially  the  claim  or  defense,  by  conforming  the  pleading  to  the  fac 
proved. 

It  is  claimed  that  this  amendment  is  "an  allegation  material  to  tl 
case."  It  seems  to  me  this  expression  in  the  Code  is  not  an  apt  d 
scription  of  a  new  defense  and  with  the  most  liberal  construction  ca 
not  be  so  considered.  Section  723  does  not  permit  an  amendment  upc 
the  trial  which  changes  substantially  the  cause  of  action,  or  sets  up 
new  defense.    Doyle  v.  Carney,  190  N.  Y.  386,  83  N.  E.  37;  Chest 
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Buffalo  Car  Mfg.  Co.,  183  N.  Y.  438,  76  N.  E.  480;  Bohlen  v. 
tropolitan  E.  R.  Co.,  121  N.  Y.  550,  24  N.  E.  932;  National  S. 
V.  Sheahan,  122  N.  Y.  461,  466,  25  N.  E.  858,  10  L.  R.  A.  782; 
imitt  V.  National  Law  Ass'n,  84  Hun,  128,  32  N.  Y.  Supp.  513. 
3]  The  trial  court,  if  a  party  desires  to  set  up  a  new  defense,  should 
uire  him  to  seek  such  relief  at  the  special  term.  And  there  is  no 
ibt  of  the  power  of  the  court  at  Special  Term  to  allow  such  an 
endment.  Abbott  v.  Meinken,  48  App.  Diy.  109,  62  N.  Y.  Supp. 
I  It  is  common  practice,  when  an  action  is  being  tried  before  a 
y,  and  the  necessity  for  an  amendment  of  a  pleading,  which  affects 
substantial  rights  of  the  parties,  appears,  for  the  court  to  allow 
party  to  withdraw  a  juror,  thus  discontinuing  the  trial,  in  order 
b  the  party  may  have  opportunity  to  apply  to  the  special  term  for 
^e  to  amend.  In  Bullock  v.  Bemis,  40  Hun,  624,  Judge  Haight 
I: 

[t  is  tme  that  section  1018  gives  to  the  referee  the  same  power  upon  the 
1  to  allow  an  amendment  as  the  court  possesses,  but  this  section  does  not 
EK)rt  to  limit  or  qualify  the  power  possessed  by  the  court  The  power  given 
he  referee  Is  concurrent,  but  not  exclusive.  Motion  may  be  made  beforo 
referee,  or  if  the  party  chooses,  and  the  referee  adjourns  the  case,  the 
ion  to  amend  may  be  made  at  Special  Term."  ^ 

n  Wiley  v.  Brigham,  16  Hun,  106,  it  is  held  that  it  was  not  error,  — 

m  the  referee  declined  to  grant  a  motion  to  amend,  to  give  the  J 

ty  opportunity  to  make  his  motion  at  the  Special  Term.    This  case  j» 

lot  fully  reported,  but  the  amendment  was  one  setting  up  a  breach  - 

contract  between  the  parties.    In  the  Wiley  Case,  Ford  v.  Ford,    *  J 

How.  Prac.  321,  is  cited,  and  there  it  is  held,  on  the  trial  of  a  cause,  ' 

court  has  no  power,  and  consequently  a  referee  has  none,  to  allow  ^ 

amendment  of  a  pleading  by  inserting  a  new  cause  of  action  or  a  • 

r  defense.     If  on  the  trial  such  an  amendment  is  desired,  it  can  X 

f  be  obtained  by  suspending  the  trial  or  hearing  and  applying  on  ^ 

ion  to  the  Special  Term,  and  the  court  disapproved  a  former  hold-  * 

that  the  court  at  Special  Term  has  no  more  power  to  grant  amend-  Z 

its  than  the  court  has  on  the  trial.  Smith  v.  Rathbun,  13  Hun, 
53.  Under  our  liberal  policy  as  to  amendments,  upon  formal  no- 
,  and  if  the  rights  of  the  parties  are  not  prejudiced  by  the  amend- 
it,  I  can  see  no  reason  why  the  Special  Term,  even  while  the  trial 
lending  in  another  court,  if  that  court  suspends  the  trial  to  permit 
application  to  be  made  to  the  Special  'Term,  should  not  have  the 

power  of  the  Special  Term  as  to  amendments.  It  was  stated  on 
argument  that  the  allowance  of  this  amendment  will  not  require 

further  evidence  from  either  party* 

4]  The  pleadings  in  this  case  were  prepared,  11  years  ago,  in  the 
t  of  the  agreement  between  the  parties  for  the  adjustment  of  the 
)ute  as  to  title.    About  1905,  numbers  of  cases  between  the  state 

claimants  of  lands  in  the  Adirondacks  were  adjusted  by  the  for- 
fish  and  game  commission  under  the  statute  as  it  stood.  The  judg- 
it  entered  in  this  case  stood  for  approximately  10  years  without 
stion.     Then  the  judgment  was  vacated  and  the  case  brought  on 

trial  on  pleadings  deemed  to  be  sufficient  to  justify  the  court  in 
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rendering  judgment  upon  the  stipulation  or  agreement  made  in  open 
court.  Now,  upon  the  trial  of  the  action,  it  appears  that  the  present 
attorneys  find  the  answer  does  not  present  one  defense  which  may  be 
important  in  determining  the  case.  Evidently,  at  the  time  the  trial  be- 
gan, the  defendant's  attorneys  did  not  appreciate  that  the  question 
might  arise.  Under  all  the  circumstances  of  the  case  and  in  the  in- 
terest of  justice,  I  think  the  amendment  should  be  allowed,  with  the 
permission,  if  plaintiflf  desires,  to  give  further  evidence  upon  the  new 
defense. 
Motion  granted. 


MINTON  T.  CITY  OF  SYRACTJSD. 
(Supreme  Oourt,  Appellate  Division,  Fourth  Departm^it    March  8,  1918.) 

1.  Municipal  Cobporations  ^s»756 — ^Injtjbies  on  Sidewalk— TjT a bttjtt  of 

City — Statute  Contbollino. 

Second  Class  Cities  Law  (Consol.  Laws,  c.  63)  §  244,  and  not  Laws  1885, 
c.  26,  as  amended  by  Laws  1905,  a  682,  the  charter  of  the  dty  of  Syra- 
cuse, controls  the  question  of  the  liability  of  the  city  for  injuries  to  a 
pedestrian  while  attempting  to  cross  a  street  by  a  crosswalk  left  covered 
with  broken-up  pieces  of  snow  and  ice  by  city  employ^ 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1588;   Dec  Dig.  ig=»756.] 

2.  Municipal  Cobporations  <8=>788(2) — ^Injubies  on  Sidewalk— (Notiox  of 

Defective  Condition — Statute. 

Second  Class  Cities  Law,  §  244,  providing  that  no  action  shaU  be  main- 
tained against  the  city  for  damages  or  injuries  to  the  person  sustained 
solely  in  consequence  of  the  existence  of  snow  or  ice  upon  any  sidewalk, 
unless  written  notice  thereof  was  actually  given  the  commissioner  of  pub- 
lic works,  and  there  was  a  failure  or  neglect  to  remove  such  snow  or  ice» 
or  make  the  place  reasonably  safe,  does  not  apply  where  employes  of  a 
city  had  broken  up  the  ice  and  left  it  on  a  crosswalk,  and  a  pedestrian 
was  injured  thereby. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S( 
1642,  1652;   Dec.  Dig.  <S=»788(2).] 

3.  Municipal   Oobpobations   ^=»755(1) — ^Defects    in    Stbeets — Liabiutt — 

PowEB  op  Legislatube. 

The  Legislature  has  power  to  change  the  rule  that  a  municipality  is  lia- 
ble, without  previous  notice  of  the  defect,  for  injuries  on  a  sidewalk, 
where  the  dangerous  condition  is  produced  by  the  city,  through  its  em- 
ployes, and  to  exempt  municipal  corporations  absolutely  from  liability  for 
defects  in  streets  due  to  the  negligence  of  their  servants. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S| 
1587.  1589,  1590;   Dec.  Dig.  «8=>755(1).] 

4.  Municipal  Cobpobations  ^=5>756 — Statutes — Constbuction. 

A  statute  which  creates  a  new  rule,  unknown  to  the  common  law,  for 
the  protection  of  a  city  against  its  own  citizens,  as  by  exempting  the  city 
from  liability  for  injuries  from  defects  in  streets  or  sidewalks  unless 
written  notice  of  the  condition  was  given  the  dty  prior  to  the  accident, 
should  be  construed  strictly  against  the  city,  and  liberally  in  favor  of 
the  citizen. 

[Ed.  Note.— For  other  cases,  see  Municipal  OorporationB,  Cent  Dig.  f 

1588;   Dec.  Dig.  ^=»756.3      

4s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Niimbered  Digests  ft  Indexes 
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lUNICIPAI,    COBPOBATIONS    «=5>821(7) — INJXTBIES    ON    SIDEWALK — QUESTION 
FOR  JUBY. 

In  an  action  by  a  pedestrian  for  injuries  received  when  he  attempted 
to  pass  over  a  crosswalk  covered  with  loose  pieces  of  snow  and  ice,  which 
employ^  of  the  public  works  department  of  the  dty  had  broken  up  and 
neglected  to  remove,  whether  the  city  was  negligent  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1748;   Dec.  Dig.  «g=>821(7).] 

appeal  from  Trial  Term,  Onondaga  County. 

iction  by  Harry  Minton  against  the  City  of  Syracuse.     From  a 

gment  for  defendant,  dismissing  the  complaint  at  the  trial  on  the 

idings  and  opening  of  plaintiff's  counsel,  plaintiff  appeals.    Judg- 

it  reversed,  and  new  trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  and 

iRRELL,  JJ. 

I.  H.  Munroe  and  Lewis  &  Munroe,  all  of  Syracuse,  for  appellant. 

•"rank  Hopkins  and  D.  Raymond  Cobb,  both  of  Syracitse,  for  re- 

ndent. 

■^OOTE,  J.  Plaintiff  was  injured  on  the  evening  of  February  10, 
5,  while  attempting  to  pass  over  a  crosswalk  across  North  Geddes 
tet  on  account  of  this  walk  being  covered  with  loose  pieces  of  snow 
[  ice,  upon  which  plaintiff  stumbled  and  fell.  It  is  alleged  that  the 
w  had  been  allowed  to  accumulate  and  remain  on  this  crosswalk 
a,  depth  of  five  or  six  inches,  and  had  become  hard-packed  from 
ig  tramped  down  by  the  use  of  the  crosswalk  and  the  use  of  the 
jet;  that  on  the  afternoon  of  the  same  day  of  the  accident,  which 
urred  at  about  7  o'clock,  laborers  in  the  employ  of  the  city  had 
pi>ed  and  loosened  the  ice  from  the  walk  and  left  it  in  great  quanti- 
thereon,  covering  said  walk,  in  a  negligent  and  dangerous  condi- 
1,  and  without  guard  or  notice ;  also  that  the  city,  its  agents,  serv- 
s,  and  employes,  knew  of  the  dangerous  condition  of  said  walk, 
ing  created  the  said  condition.  In  his  opening  statement  of  the  case 
the  jury,  plaintiff's  counsel  said : 

On  the  day  or  the  afternoon  of  February  10th,  at  that  place,  the  city  went 
there  and  took  picks  and  picked  up  and  dug  up  the  ice  and  snow  that  had 
amulated,  •  ♦  ♦  so  that  they  had  taken  off  all  the  ice  and  snow  that 
[  accumulated  there  down  to  the  bare  sidewalk,  and  instead  of  throwing  it 
of  the  way  or  throwing  it  off  to  one  adde,  out  on  the  street  or  somewhere, 
y  left  it  there  piled  up  as  they  had  broken  it  up.  ♦  ♦  ♦  They  had 
nged  it  from  the  position  where  it  was,  and  had  broken  it  up  the  same  as 
y  would  break  up  a  cement  sidewalk,  and  let  the  pieces  of  it  right  where 
y  had  loosened  them.  *  *  *  Plaintiff  was  walking  along  in  the  line 
bhis  sidewalk  *  *  *  over  this  place  where  the  ice  and  snow  had  ac- 
lulated  and  had  not  been  disturbed,  and  he  stepped  over  into  this  thrown- 
r  or  thrown-out  place,  where  they  had  dug  up  these  chunks  and  left  them 
re  in  that  condition,  without  seeing  them  or  knowing  they  were  there,  and 
ecting  the  sidewalk  to  be  in  its  natural  condition,  and  one  of  these  chunks 
which  he  stepped  tipped  over  with  him  in  such  a  way  as  to  throw  Mm 
ra." 

Dn  the  pleadings  and  the  opening  of  plaintiff's  counsel  defendant 
ved  to  dismiss  the  complaint,  on  the  ground  that  no  cause  of  ac- 

>For  other  cases  tee  same  topic  &  KE7-NUMBBR  Id  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


472  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

tion  IS  alleged,  in  that  the  complaint  fails  to  allege  the  service  of  a 
written  notice  upon  the  commissioner  of  public  works  prior  to  the  ac- 
cident of  tiie  condition  of  this  walk.    This  motion  was  granted. 

[1]  Plaintiff  contends  on  this  appeal  that  it  was  error  to  hold  that 
plaintiff  was  under  the  necessity  of  alleging  and  proving  written  notice 
to  the  commissioner  of  public  works,  in  view  of  the  fact  that  the  dan- 
gerous condition  of  the  crosswalk  which  caused  plaintiff's  injury  was 
created  by  the  employes  of  the  city,  and  that  under  such  circumstances 
no  written  notice  was  required.  It  is  first  necessary  to  inquire  what 
statute  is  applicable — ^whether  the  city  charter  or  the  Second  Class 
Cities  Law. 

It  is  claimed  on  behalf  of  the  city  that  section  250  of  chapter  26  of 
the  Laws  of  1885,  being  the  charter  of  the  city,  as  amended  by  chapter 
682  of  the  Laws  of  1905,  is  the  statute  controlling  and  regulating 
actions  of  this  kind.  That  section  is  not  materially  different  from 
section  244  of  the  Second  Class  Cities  Law  (chapter  55,  Laws  1909 
[Consol.  Laws,  c.  53]),  except  in  one  particular.  A  part  of  the  section 
of  the  city  charter  is : 

"But  no  such  action  shall  be  maintained  for  damai^es  or  injuries  to  the  per- 
son sustained  in  consequence  of  the  existence  of  snow  or  Ice  upon  any  eide- 
walk,  crosswalk  or  street,  unless  written  notice  thereof  relating  to  the  par- 
ticular place  was  actually  given  to  the  commissioner  of  public  works." 

The  similar  provision  in  section  244  of  the  Second  Class  Cities 
Law  is: 

"But  no  such  action  shall  be  maintained  for  damages  or  Injuries  to  the  per- 
son sustained  solely  in  consequence  of  the  existence  of  snow  or  ice,"  etc 

Otherwise,  the  provisions  of  the  two  statutes,  so  far  as  applicable 
to  this  case,  are  substantially  the  same,  if  not  identical.  It  will  be 
necessary  to  refer  to  the  history  of  these  enactments  to  ascertain 
which  is  applicable  and  controlling. 

Section  250  of  the  city  charter,  as  originally  enacted,  did  not  limit 
the  liability  of  the  city  for  personal  injuries  due  to  defective  side- 
walks, except  by  the  requirement  that  written  notice  of  the  injury  must 
be  given  to  the  mayor  or  city  clerk  within  six  months  after  the  injury 
happened,  and  the  action  must  be  brought  within  one  year  after  the 
service  of  such  notice.  In  1898  was  adopted  the  so-called  "White 
Cha^ter,"  being  chapter  182  of  the  Laws  of  that  year,  entitled  "An 
act  for  the  government  of  cities  of  the  second  class."  This  act  ap- 
plied to  the  city  of  Syracuse,  as  it  is  a  city  of  the  second  class.  By 
section  461  of  that  act  it  was  provided  that  the  city  should  not  be  li- 
able for  injuries  sustained  in  consequence  of  any  street,  sidewalk,  or 
crosswalk  being  defective  or  out  of  repair,  unsafe,  or  dangerous,  or 
obstructed  by  snow  or  ice,  or  in  any  way  or  manner,  in  the  absence  of 
actual  notice  of  the  defective  or  unsafe  condition  to  the  commissioner 
of  public  works,  or  unless  the  defective  condition  had  existed  for  at 
least  48  hours  previous  to  the  injury.  In  1899,  by  chapter  581  of  the 
Laws  of  that  year,  this  section  461  was  further  amended,  and  again  in 
1904,  by  chapter  504  of  the  Laws  of  that  year.  In  1905,  by  chapter 
682,  an  amendment  was  made  to  section  250  of  the  Syracuse  city  char- 
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SO  as  to  make  that  section  the  same,  in  substance,  and  practically 
itical  in  form,  with  section  461  of  the  White  charter,  as  amended 
chapter  504  of  the  Laws  of  1904.  This  was  done,  no  doubt,  to 
ly  the  White  charter  rule  of  liability  with  certainty  to  Syracuse,  on 
theory  that  the  White  charter  might  be  held  not  to  supersede  the 
rter  provision  which  remained  unrepealed. 

'he  amendment  of  1905,  therefore,  has  not  the  significance  claimed 
it  of  showing  a  legislative  intent  to  except  the  city  of  Syracuse 
n  the  operation  of  the  general  law  then  applying  to  all  cities  of 
second  class,  as  would  undoubtedly  have  been  Sie  case  had  the 
indment  prescribed  for  that  city  a  rude  different  from  that  of  the 
eral  law.  I  think,  however,  that  no  amendment  of  the  Syracuse 
charter  was  necessary,  and  that  the  provisions  of  the  White 
rter  did  in  fact  apply  and  prescribe  for  the  city  precisely  the  same 
:s  as  are  embodied  in  that  amendment.  This  court  held  in  Cahill 
:ity  of  Rochester,  96  App.  Div.  557,  89  N.  Y.  Supp.  67,  affirmed 
N.  Y.  581,  76  N.  E.  1090,  that  section  461  of  the  White  charter 
blished  a  uniform  rule  covering  the  subject  of  notice  of  defects  in 
walks  in  cities  of  the  second  class  and  abrc^ted  the  sections  of  the 
rter  of  the  city  of  Rochester  upon  the  same  subject.  As  the  amend- 
it  to  the  city  charter  of  1905  does  not  show  a  l^slative  intent  to 
5pt  that  city  from  the  operation  of  the  general  law,  we  must,  fol- 
ing  the  Cahill  Case,  hold  that  the  general  law  applies  to  that  city, 
that  as  the  general  law  has  been  amended  since  1905,  and  no  sim- 
amendment  has  been  made  to  the  dty  charter,  the  controlling  stat- 
applicable  to  this  case  is  the  present  section  244  of  the  Second 
58  Cities  Law  and  not  the  city  charter. 

hapter  182  of  the  Laws  of  1898,  being  the  so-called  White  char- 
was  entirely  revised  with  its  various  amendments  by  chapter  473 
he  Laws  of  1906,  which,  in  turn,  was  revised  by  chapter  55  of  the 
vs  of  1909  into  the  "Second  Class  Cities  Law"  as  it  now  exists, 
i  rights  of  the  parties  to  the  present  action  are  therefore  controlled 
section  244  of  the  last-mentioned  act.  I  quote  from  that  section 
parts  material  to  the  questions  in  hand : 

STo  dvll  action  ahall  be  maintained  against  the  city  for  damages  or  inju- 

to  person  or  property  sustained  In  consequence  of  any  street,    ♦    ♦    ♦ 

walk  or  crosswalk  being  defective,  out  of  repair,  unsafe,  dangerous  or 

ructed  unless  it  api>ear  that  written  notice  of  the  defective  'condition 

•     •    was  actually  ^ven  to  the  commissioner  of  public  works,  and  that 

e  was  a  failure  or  neglect  within  a  reasonable  time  after  the  giving  of  such 

ce  to  repair,  or  remove  the  defect    •    ♦    •    complained  of,  or,  in  the  ab- 

«  of  such  notice,  unless  it  appears  that  such  defective    ♦    ♦    •    condi- 

existed  for  so  long  a  period  that  the  same  i^ould  have  been  discovered 

remedied  in  the  exercise  of  reasonable  care  and  diligence.    But  no  such 

on  shall  be  maintained  for  damages  or  injuries  to  the  person  sustained 

ly  in  consequence  of  the  existence  of  snow  or  ice  upon  any  sidewalk,  cross- 

^  or  street,  unless  written  notice  tliereof,  relating  to  the  particular  place, 

actually  s^ven  to  the  commissioner  of  public  works  and  there  was  a  fail- 

or  neglect  to  cause  such  snow  or  ice  to  be  removed,  or  the  place  otherwise 

ie  reasonably  safe  within  a  reasonable  time  after  the  receipt  of  such  no- 
i» 

'he  word  "solely"  first  appears  in  the  statute  in  1906. 
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[2-4]  If  this  statute  is  applicable,  plaintiflF's  complaint  was  rightly 
dismissed,  as  written  notice  to  the  commissioner  of  public  works  must 
be  alleged,  and  it  is  not  claimed  that  any  written  notice  was  given. 
But  we  are  of  opinion  that  the  statute  does  not  apply  where  the  dan- 
gerous condition  is  produced  by  the  city  itself  through  its  employes 
in  the  department  of  public  works.  Such  was  the  rule  in  respect  to 
notice  to  the  city  prior  to  the  adoption  of  the  White  charter  in  1898. 
Turner  v.  City  of  Newburgh,  109  N.  Y.  301,  16  N.  E.  344,  4  Am.  St. 
Rep.  453;  Dillon  on  Municipal  Corporations  (5th  Ed.)  §  1717;  Riddle 
V.  Village  of  Westfield,  65  Hun,  432,  20  N.  Y.  Supp.  359;  Twist  v. 
City  of  Rochester,  37  App.  Div.  307,  55  N.  Y.  Supp.  850,  affirmed  165 
N.  Y.  619,  59  N.  E.  1131 ;  Wilson  v.  City  of  Troy,  135  N.  Y.  96,  32 
N.  E.  44,  18  L.  R.  A.  449,  31  Am.  St  Rep.  817;  Stedman  v.  City 
of  Rome,  88  Hun,  279,  34  N.  Y.  Supp.  717.  We  must  assume  that 
this  rule  was  known  to  the  Legislature.  It  undoubtedly  had  power 
to  change  it,  and  exempt  municipal  corporations  absolutely  from  lia- 
bility for  defects  in  streets  due  to  negligence  of  its  servants.  Mac- 
Mullen  V.  City  of  Middletown,  187  N.  Y.  37,  79  N.  E.  863,  11  L.  R. 
A.  (N.  S.)  391.    It  is  there  said  for  the  court  by  Judge  Gray: 

"It  is  by  force  of  the  special  or  statutory  charter  that  municipal  corpora- 
tions come  under  a  liability  for  a  breach  or  neglect  of  corporate  duties  impos- 
ed, which  is  enforceable  by  every  individual  interested  in  their  performance." 

Neither  the  present  statute  nor  any  earlier  one  that  we  know  of  in 
express  terms  forbids  an  action  where  the  street  defect  was  caused 
by  the  city  itself.  In  Sprague  v.  City  of  Rochester,  159  N.  Y.  20,  53 
N.  E.  697,  it  was  said  by  Judge  Vann,  speaking  of  a  similar  statute : 

"A  statute  which  creates  a  new  rule,  unknown  to  the  common  law,  for  the 
protection  of  a  city  against  its  own  citizens,  should  be  construed  strictly 
against  the  city  and  liberally  in  favor  of  the  citizen." 

A  strict  construction  of  the  present  statute  against  the  city  requires 
us  to  apply  to  it  the  rule  of  Wilson  v.  City  of  Troy,  and  to  hold  that 
it  does  not  apply  to  require  written  notice  to  the  commissioner  of  pub- 
lic works  of  street  defects  created  by  employes  in  his  department  as  a 
prerequisite  to  an  action  against  the  city.  This  rule  of  construction 
prevails  elsewhere.  Dillon  on  Municipal  Corporations  (5th  Ed.)  § 
1712.  Hughes  v.  City  of  Fond  du  Lac,  73  Wis.  380,  41  N.  W.  407; 
Salem  v.  Webster,  192  111.  369,  61  N.  E.  323 ;  Atlanta  v.  Buchanan, 
76  Ga.  585 ;  Carstesen  v.  Stratford,  67  Conn.  428,  35  Atl.  276.  It 
seems  not  to  prevail  in  Massachusetts.  Hadden  v.  City  of  Somerville, 
197  Mass.  480,  83  N.  E.  1105 ;  Hitchcock  v.  City  of  Boston,  201  Mass. 
299,  87  N.  E.  470. 

[5]  We  are  also  of  opinion  that,  if  the  facts  alleged  by  plaintiff  are 
proved,  there  is  a  question  of  fact  to  be  passed  upon  by  a  jury,  viz. : 
Was  the  city  negligent,  through  its  employes  in  the  department  of  pub- 
lic works,  in  breaking  into  pieces  the  snow  and  ice  on  the  crosswalk 
where  plaintiff  was  injured,  and  leaving  the  broken  pieces  on  the  walk 
in  such  condition  as  to  be  likely  to  cause  injury  to  pedestrians?    Of 
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urse,  if  the  ice,  when  broken  up,  was  no  more  dangerous  to  pedes- 
lans  than  before,  the  city  cannot  be  held  liable  for  negligence. 
The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
the  appellant  to  abide  the  event.    All  concur,  LAMBERT,  J.,  in  . 
suit  only. 


MISENEB  V.  CITY  OF  SYRACUSE. 

[Supreme  Court,  Appellate  Division,  Fourth  Department    March  8,  1916.) 

A.ppeal  from  Trial  Term,  Onondaga  County. 

A.ction  by  Mary  L.  Misener  against  the  City  of  Syracuse.    From  a  Judg- 

mt  for  defendant,  plaintiff  appeala    Judgment  reversed,  and  new  trial 

anted. 

Ar^ed  before  E^BUSE,  P.  J.,  and  BOBSON,  FOOTE,  LAMBEBT,  and  MEB- 

SLIj,  JJ. 

PER  CURIAM.  Judgment  reversed,  and  new  trial  granted,  with  costs  to 
pellant  to  abide  event  See  opinion  by  Foote,  J.,  in  case  of  Harry  Minton  v. 
ty  of  Syracuse^  158  N.  Y.  Supp.  470,  decided  herewith. 


HELWIG  V.  CITY  OF  GLOVBBSVILLB.  m 

(Supreme  Court,  Fulton  County,  at  Chambers.    April  20,  1916.)  I 

Municipal   Cobpobations    €=>331 — Public   Impbovements — Contbacts —  JJ 

Advebtisement  fob  Bids.  ^ 

A  charter  provision  that  bids  for  paving  improvements  shall  be  ad-  ' 

vertised  in  newspapers  named  and  for  times  directed  by  the  council  is  J 
violated  by  a  paving  resolution  directing  the  engineer  and  city  clerk 

to  advertise  the  bids  as  seems  best,  and  advertisement  pursuant  thereto.  * 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§  » 

856,  857;  Dec.  Dig.  <g=»331.]  J 

Municipal   Cobpobations    ^=>333 — Public    Impbovements — Contbacts —  * 

Deposit  by  Biddeb.  • 

Where  the  resolution  of  determination  to  pave  required  a  bidder's  de-  J 

posit  of  11,500,  specifications  and  published  notice  requiring  $10,000  de-  J 

posit  are  in  violation  of  law.  | 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §  0 

859;  Dec.  Dig.  <g=»333.]  • 

Municipal  Cobpobations  ^=>339(2) — Public  Impbovements — Contbacts —  ^ 

Altebation.  ^ 

Where  the  paving  resolution  and  specifications  demanded  a  certain 
pavement,  and  bids  were  received  thereon,  a  resolution  awarding  the  con- 
tract for  imving,  partly  with  the  specified  pavement  and  partly  with 
another  pavement,  is  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations^  Cent.  Dig.  | 
870;   Dec.  Dig.  «g=»339(2).] 

Municipal  Cobpobations  ^s»444 — Public  Impbovements— Assessments-^ 
Statutes. 

Where  provisions  of  law  as  to  advertising  for  bids,  deposits  accompany- 
ing bids,  and  lowest  bidder  as  to  a  paving  contract  are  violated,  the  assess- 
ment for  the  expense  of  the  pavement  is  vitiated. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§ 
1004,  1069;   Dec.  Dig.  <®=»444.] 

5»For  other  cases  see  same  topic  &  KISY-KUMBER  In  aU  Ke7 -Numbered  Dlsests  ft  Indexes 
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5.  MvvioxPAJb  CoBPOKATzoNS  ^=s>446 — Public  Imfboveiients — ^AssBSSicENTa 
If  a  contract  for  pavement  is  legally  awarded,  a  poor  pavement,  or  a 
poor  Job  In  laying  it,  in  the  absence  of  fraud  between  the  council  and 
contractors,  is  no  ground  for  opposing  an  assessment  to  meet  its  cost 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S§ 
1066,  1067;   Dec.  Dig.  <©=5>446.] 

'  Action  by  Albert  Helwig  against  the  City  of  Gloversville  to  vacate 
an  assessment.    Vacated. 

Jeremiah  Wood,  of  New  York  City  (William  A.  MacDonald,  of 
Gloversville,  of  counsel),  for  plaintiff. 
Wesley  H.  Maider,  of  Gloversville,  for  defendant. 

BORST,  J.  The  plaintiff  brings  this  action  to  have  vacated  a  spe- 
cial assessment  levied  against  his  property  by  the  city  of  Gloversville 
for  $495.40,  of  which  $12.40  is  for  interest,  for  paving  Kingsboro  ave- 
nue in  that  city.  His  contention  is  that  the  proceedings  of  the  common 
council  of  the  city  leading  up  to  the  levy  of  the  assessment  deviated 
from  the  city  charter  in  such  important  particulars  as  to  vitiate  it. 

In  the  spring  of  1912,  the  common  council  of  the  city,  by  resolu- 
tion duly  passed,  determined  to  lay  pavement  on  six  of  the  city  streets, 
including  the  one  in  question.  The  kind  of  pavement  was  not  deter- 
mined upon,  different  kinds  being  named  for  the  different  streets  in 
the  resolutions  determining  to  pave,  and  in  some  cases,  as  on  Kingsboro 
avenue,  different  kinds  of  pavement  were  named  in  the  alternative. 
Complaint  is  made  against  this  leaving  the  matter  of  selection  of  pave- 
ment open  in  the  preliminary  resolution  to  pave,  but  this  I  think  is 
without  merit.  In  fact,  the  determination  to  pave  was  the  important 
act,  and  it  was  both  wise  and  prudent  to  leave  the  selection  of  the 
pavement  until  the  cost  of  various  suitable  kinds  could  be  learned 
from  the  bidding  by  contractors  or  otherwise.  The  total  cost  of  the 
pavement  on  Kingsboro  avenue  was  upwards  of  $33,000,  and  for  all 
the  streets  paved,  with  sewers  and  curbing,  approximately  $77,000. 
In  this  opinion,  only  three  of  the  grounds  urged  against  the  validity 
of  the  assessment  made  against  plaintiff's  property  will  be  considered. 
Numerous  other  reasons  for  vacating  the  assessment  are  given  by- 
plaintiff's  counsel,  but  I  do  not  consider  them  of  sufficient  merit  to 
impair  the  validity  of  the  assessment. 

[1]  The  charter  of  the  city  provides  that  bids  foi  paving  improve- 
ments "shall  be  advertised  in  the  official  newspapers  of  the  said  city 
and  in  such  other  newspapers  as  the  common  council  may  name  for 
such  time  as  it  may  direct."  At  a  meeting  of  the  common  council, 
plans  and  specifications,  prepared  by  the  city  engineer  by  its  direction 
for  the  paving  in  question,  were  adopted  and  the  following  resolution 
was  passed: 

"That  the  engineer  and  city  clerk  be  directed  to  advertise  in  the  official 
newspapers  of  the  city  and  in  such  other  ways  as  seem  best  that  the  bids  will 
be  received  for  paving  and  construction  of  storm  sewers  by  the  city  derk  and 
will  be  opened  at  the  meeting  of  the  common  council  May  8»  1912." 

^s>For  oUier  cases  see  same  topic  H  KEY-NUMBER  in  all  Key-Numbered  DigMts  Ik  Indexes 

Digitized  by  VjOOQiC 


>.  Ct.) 


HELWIG  V.  CITY  OP  GLOVERSVILLE 


477 


Pursuant  to  this  resolution,  the  engineer  and  city  clerk,  over  their 
les,  advertised  for  bids  for  paving  the  streets  in  question  in  the 
:ial  city  papers  by  three  insertions  therein,  referring  in  the  published 
ices  to  the  plans  and  specifications  on  file  in  the  city  clerk's  office. 
ler  than  this  there  was  no  notice  to  bidders  published. 
*he  provisions  of  the  city  charter  required  the  common  council  of 
city  to  advertise  for  bids.  Their  judgment  and  discretion  was  to 
exercised,  and  not  that  of  the  engineer  and  clerk,  as  to  the  extent 
the  advertisement  and  the  number  of  times  it  should  be  published 
he  official  papers  and  in  other  papers.  The  charter  wisely  delegates 
1  judgment  and  discretion  to  the  council,  and  it  could  not  be  abro- 
ad. It  was  wisely  provided  that  the  work  was  to  be  let  to  the  low- 
bidder  after  advertisement  by  the  common  council,  and  the  extent 
the  advertising  for  bidders,  that  there  might  be  no  wrongdoing  by 
sponsible  parties,  was  delegated  to  the  common  council,  the  mem- 
s  of  which  are  answerable  to  their  constituency  for  the  faithful 
f ormance  of  their  trust.    It  may  well  be  that  the  notice  published 

the  extent  of  the  publication  was  as  full  and  complete  as  though 
ad  been  done  by  the  common  council,  yet  those  called  upon  to  pay 
the  improvement  did  not  have  the  benefit  of  the  judgment  of  those 
rged  with  the  duty  of  the  publication  by  the  statute.    The  test  is, 

that  no  wrong  followed  the  mistaken  acts  of  the  council  in  the 
sent  case,  but  that  it  might  have  followed  because  of  their  deviation 
m  the  statute,  designed  specifically  and  in  specific  terms  to  protect 
se  liable  to  meet  the  expenses  of  laying  the  pavement 
n  all  cases  of  delegated  authority,  where  personal  trust  or  con- 
aace  is  reposed  in  the  agent,  and  especially  where  the  exercise  and 
►lication  of  the  power  is  made  subject  to  this  judgment  or  discre- 
i,  the  authority  is  purely  personal  and  cannot  be  delegated  to  an- 
er,  unless  there  be  a  special  power  of  substitution.  Birdsall  v. 
rk,  73  N.  Y.  73,  29  Am.  Rep.  105 ;  Lyons  v.  Jerome,  26  Wend. 
,  37  Am.  Dec.  271 ;  Powell  v.  Tuttle,  3  N.  Y.  396;  State  v.  City  of 
erson,  34  N.  J.  Law,  163.  Dillon  on  Municipal  Corporations,  vol. 
j  244  (Sth  Ed.),  lays  down  the  rule  that : 

rhe  principle  is  a  plain  one  that  the  public  powers  or  trusts  devolved  by 
or  charter  upon  the  council  or  governing  body,  to  be  exercised  by  it  when 
in  such  manner  as  it  shall  judge  best,  cannot  be  delegated  to  others." 

^here  was  no  resolution  by  the  common  council  approving  the  ac- 
i  of  the  engineer  and  clerk  in  the  advertising  for  bids.  It  is  argued 
t  the  acceptance  of  the  bids  by  the  common  council  ratified  the  acts 
the  engineer  and  clerk  in  advertising,  but  this  is  a  strained  conclu- 
1  to  be  reached.  Further,  the  council  could  not  ratify  something 
,ch  was  required  to  be  done  only  by  their  discretion  and  judgment, 
which  had  been  done  without  it.  Hydes  v.  Joyes,  4  Bush  (Ky.) 
,  96  Am.  Dec.  311;  Pilots  v.  Vanderbilt,  25  N.  Y.  Super.  Ct.  367, 
;  State  v.  Jersey  City,  25  N.  J.  Law,  309.  The  court  cannot  say 
plaintiff  was  protected  by  the  notice  given  by  the  engineer  and 
k,  for  that  which  the  Legislature  has  directed  to  be  done  by  one 
ty  for  the  protection  of  a  taxpayer  a  court  cannot  declare  may  be 
Jly  done  by  another  party.    People  v.  Common  Council,  189  N.  Y. 
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66,  74,  81  N.  E.  557;  Matter  of  Pennie,  108  N.  Y.  364,  15  N.  E.  611 ; 
Merritt  v.  Village  of  Port  Chester,  71  N.  Y.  309,  27  Am.  Rep.  47. 

[2]  The  invalidity  of  the  assessment,  however,  does  not  rest  alone 
upon  the  failure  of  the  council  to  advertise  for  bidders  as  required  by 
the  statute.  The  determination  to  pave  was  by  separate  resolution  for 
each  street,  and  by  each  such  resolution  it  was  resolved  that  25  per 
cent,  of  the  expense  of  the  improvement  should  be  paid  by  the  city  at 
large,  and  the  remainder  assessed  by  special  assessment  upon  the  prop- 
erty benefited ;  that  the  pavement  should  be  laid  according  to  specifica- 
tions thereafter  to  be  adopted  and  filed  in  the  city  clerk's  office  and  the 
work  be  let  by  contract,  in  accordance  with  section  105  of  the  charter, 
which  required  it  to  be  let  to  the  lowest  bidder  after  advertisement ; 
and  that  each  bid  be  accompanied  with  a  deposit  of  $1,500  in  cash 
or  a  New  York  draft  or  a  certified  check  upon  a  local  bank  for  that 
amount,  payable  to  the  order  of  the  city  chamberlain,  as  security  that 
the  bidder  would  accept  and  execute  a  contract  to  do  the  work  if  it 
was  awarded  to  him.  Subsequently  the  city  engineer  presented  plans 
and  specifications,  which  were  adopted  by  the  common  council,  for 
each  of  the  streets  separately,  and  which  also  provided  that  there 
should  be  separate  bids  for  each  street,  and  that  *'no  bid  will  be  ac- 
cepted by  the  common  council  unless  accompanied  by  $10,000  in  cash 
or  New  York  draft  for  $10,000,  made  payable  to  the  chamberlain  of 
the  city  of  Gloversville,"  to  insure  that  the  bidder  would  enter  into  a 
contract  for  the  work  if  it  was  awarded  to  him,  and  if  it  was  not 
awarded  to  him  the  money  or  draft  to  be  returned.  The  notice  pub- 
lished by  the  engineer  and  city  clerk  contained  the  same  provision  for 
a  deposit  of  cash  or  draft  as  contained  in  the  plans  and  specifications, 
except  it  also  provided  for  a  certified  check  upon  a  local  bank. 

It  will  be  noted  that  each  bidder,  whether  he  bid  upon  one  street, 
which  he  was  permitted  to  do  under  the  plans  and  specifications,  or 
bid  on  all  of  the  streets,  was  required  to  deposit  $10,000;  whereas, 
by  the  original  resolution  determining  to  pave,  a  deposit  of  $1,500  was 
all  that  was  required  for  a  bid  upon  any  one  street.  The  remarkable 
change  from  requiring  a  deposit  of  $1,500  as  security  by  each  bidder, 
who  elected  to  bid  for  one  street,  to  $10,000,  will  be  appreciated  when 
it  is  stated  that  the  entire  cost  for  paving  Grand  street  with  the  extras 
was  $7,142.91,  West  street  $5,409.37,  West  Fulton  street  $3,203.39, 
and  Spring  street  $10,911.67,  so  that  the  small  contractor,  who  elected 
to  bid,  for  instance,  on  West  Fulton  street,  was  required  to  deposit 
$10,000,  when  the  total  amount  that  he  could  receive  on  the  perform- 
ance of  the  contract  was  but  $3,203.39;  and,  further,  the  plans  and 
specifications  provided  that  if  the  bidder  refused  to  enter  intp  a  con- 
tract for  the  doing  of  $3,200  worth  of  work,  and  had  deposited  the 
$10,000,  the  latter  amount  became  the  property  of  the  city  by  the 
terms  of  the  plans  and  specifications.  The  direct  result  of  such  a  re- 
quirement as  the  deposit  of  $10,000  to  secure  the  job  to  pave  any  one 
of  the  streets,  at  least  other  than  Kingsboro  avenue,  was  to  prevent  bid- 
ding. 

This  aknost  prohibitive  amount  of  security  required  to  bid  was 
contrary  to  the  spirit  and  intent  of  the  charter  and  directly  violative 


Digitized  by 


Google 


.Ct) 


HELWIO  V.  CrtT  OP  GLOVBRSVILLB 


479 


ts  provisions,  for  it,  to  a  certain  d^ree,  at  least,  limited  competi- 
bidding.  The  statute  was  framed  in  the  interest  of  the  taxpayer, 
to  give  the  greatest  opportunity  for  competition  in  bidding.  We 
5  here,  however,  requirements  which  stifled  bidding.  This  pro- 
ire  is  further  accentuated,  when  taken  in  connection  with  the  man- 
in  which  the  contract  was  awarded. 

I]  The  resolution  determining  to  pave  Kingsboro  avenue  and  the 
r  streets  provided  that  it  was  necessary  and  expedient  that  the 
lue  be  paved  with  creosoted  wooden  block,  or  vitrified  brick,  or 
fninous  bound  pavement,  each  on  six-inch  concrete  foundation,  ac- 
ling  to  plans  and  specifications  to  be  prepared  by  the  city  engineer, 
se  were  prepared  and  subsequently  adopted  by  the  common  council, 
required  one  of  the  three  kinds  of  pavement  specified.  As  the  brick 
wood  block  pavement  were  not  accepted,  nor  the  bids  upon  the 
e,  further  reference  will  not  be  made  to  tiiem.  There  were  four 
lers  for  the  work.  The  bid  determined  to  be  the  lowest  for  the 
nnent  on  Kingsboro  avenue  for  bituminous  bound  pavement  with 
x-inch  concrete  foundation  was  $2.49  per  square  yard.  Accom- 
iring  this  bid  was  the  following  letter : 

Ve  hereby  propose  to  furnish  Dollarway  pavement  In  accordance  with  in- 
Ml  gpecifications  on  Grand  and  such  other  streets  as  your  honorable  body 
select  for  paving  with  a  bituminous  wearing  surface  at  11.50  per  square 

y  resolution  the  contract  for  paving  Kingsboro  avenue  was  award- 
er a  part  of  the  street  with  bitulithic  pavement  at  $2.49  per  square 
1,  aiid  the  remainder  with  concrete  with  bituminous  wearing  sur- 
!  pavement  at  $1.50  per  square  yard,  and  a  contract  was  entered 

with  the  successful  bidder  for  paving  the  street  with  these  pave- 
ts  and  at  the  prices  stated.  Later  the  contract  was  changed,  and 
paving  for  the  entire  surface  of  Kingsboro  avenue  was  so  dianged 

the  entire  street  was  paved  with  concrete  pavement  with  bi- 
inous  wearing  surface  at  $1.50  per  square  yard, 
he  specifications  provided  that  that  street  should  be  paved  with  a 
minous  bound  pavement  on  six-inch  concrete  foundation,  and 
which  the  successful  bidder  bid  $2.49  per  square  yard;  but  he 
lly  got  the  contract  to  lay  a  pavement  on  that  street  with  a  bitumi- 
s  wearing  surface  at  $1.50  per  square  yard.  There  was  no  specifi- 
Dn  for  the  paving  of  Kingsboro  avenue  with  the  kind  of  pavement 
:racted  for  and  laid,  nor  were  there  any  bids  received  for  the 
ing  of  that  street  with  that  kind  of  pavement,  unless  it  was  contain- 
n  the  letter  before  noted.     Kingsboro  avenue,  as  we  have  seen, 

approximately  one-half  of  the  entire  pavement  laid  in  the  city  at 
time  in  question.  There  was  no  specification  permitting  Kingsboro 
lue  to  be  paved  with  a  pavement  with  a  bituminous  wearing  sur- 
t,  but  the  requirement  of  the  specification  was  for  a  bituminous 
nd  pavement  on  six-inch  concrete  foundation.  While  the  bi- 
inous  wearing  surface  was  laid,  apparently  on  a  six-inch  concrete 
:ace,  yet  the  difference  between  that  and  the  pavement  specified  in 
specifications  is  well  illustrated  by  the  bids  of  the  successful  bid- 

who  bid  $2.49  for  the  laying  of  the  bituminous  bound  pavement 
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and  took  the  contract  without  advertising  or  competitive  bidding  there- 
for at  $1.50  for  bituminous  wearing  surface.  This  clearly  indicates 
a  substantial  difference  between  the  two  kinds  of  pavements,  and  which 
difference  is  further  supported  by  the  evidence. 

[4]  The  specifications,  to  which  the  bidders  for  the  work  of  paving 
Kingsboro  avenue  were  directed  to  look  for  the  kinds  of  pavement 
they  were  to  bid  upon,  contained  no  reference  to  the  kind  contracted 
for  by  the  council  and  laid  on  that  street.  Neither  was  any  reference 
made  in  any  of  the  proceedings  of  the  council  to  the  pavement  con- 
tracted for  and  laid  until  it  was  determined  after  the  bidding  to  use 
that  pavement.  If  the  city  had  intended  to  pave  the  street  with  that 
pavement,  and  had  advertised  for  bidders  for  that  purpose,  it  is  quite 
possible  that  some  bidder  other  than  those  to  whom  the  contract  was 
let  would  have  obtained  the  contract  and  at  a  much  lower  price  than 
that  paid.  The  statute  requiring  competitive  bidding  after  notice  was 
intended  to  secure  the  lowest  price  and  prevent  the  possibility  of 
private  interests  overreaching  the  public  good.  The  city  officials  cast 
aside  their  specifications  and  the  bids  made  thereon,  and  by  private 
agreement  with  contractors  contracted  for  and  laid  a  pavement  in  di- 
rect violation  of  the  salutary  principles  of  the  law  plainly  stated  in 
i  the  city  charter.    This  vitiates  the  assessment  levied  for  liie  expense 

[  of  this  pavement. 

I  [5]   Shortly  after  this  pavement  was  laid,  large  portions  of  the  top 

i  binder  peeled  off,  and  the  pavement  required  resurfacing,  and  of 

[  this  the  plaintiff  also  complains.    If  the  contract  for  the  pavement, 

f  however,  was  legally  awarded,  a  poor  pavement,  or  a  poor  job  in  lay- 

I  ing  it,  in  the  absence  of  fraud  between  the  council  and  the  contractors, 

i  would  furnish  no  ground  for  opposing  an  assessment  laid  to  meet 

I  its  cost. 

j  Plaintiff's  assessment  must  be  vacated,  and  a  draft  decision  may  be 

^  submitted  in  accordance  with  this  opinion. 


PUBLIC  SBRVIOB  COMMISSION  FOR  FIRST  DISTRICT  y.  INTiCR. 
BOROUGH   RAPID  TRANSIT  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department    April  14,  1016.) 

1.   PUBLIO   SEBVIOE    COHlflSSIONS   ^==>21— MANDAMUS— REKEDT—NaTUBE    OF. 

Under  Pabllo  Service  Commissions  Law  (Consol.  Laws,  c.  48)  §  57,  au- 
thorizing and  requiring  the  commission,  wheneyer  it  shall  be  of  the 
opinion  that  a  common  carrier,  railroad,  or  street  railroad  corporation  Is 
failing  or  omitting,  or  about  to  fall  or  omit,  to  do  anything  required  of  it 
by  law  or  by  order  of  the  commission,  to  direct  its  counsel  to  commence 
an  action  or  proceeding  in  the  Supreme  Court  for  the  purpose  of  having 
such  violations  or  threatened  violations  stopped  and  prevented,  either  by 
mandamus  or  injunction,  the  court  is  required  in  all  cases,  there  being 
no  provision  for  the  Issuance  of  an  alternative  writ,  to  Inquire  immediate- 
ly and  summarily  into  the  facts  and  either  grant  final  Judgment  dismiss- 
ing the  action  or  issue  a  wi*lt  of  mandamus  or  injunction. 

[Ed.  Note.— For  other  cases,  see  Public  Service  Commis8ic»i8,  Dec  Dig. 
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2.  BfANDAMUS  ^S»13d — RlQHT  TO  WbTT. 

Public  Service  Commissions  Law,  §  26,  requires  street  railroad  com- 
panies to  furniali  sach  service  and  facilities  as  shall  be  suitable  and  ade- 
quate. Section  66,  subd.  1,  makes  It  the  duty  of  such  companies  to  obey, 
observe,  and  comply  with  every  order  made  by  the  commission,  and  pro- 
vides a  penalty  for  disobedience;  while  section  49,  subd.  2,  authorizes 
the  commission  to  regulate  service*  by  Its  orders.  The  commission  passed 
an  order  requiring  a  street  railroad  company  to  operate  a  given  number 
of  trains,  or  the  maTtmum  number  that  could  be  operated.  The  com- 
pany attempted  to  OMnply  with  the  order;  but  it  was  Impossible  at  all 
times  to  operate  the  maximum,  and  in  cases  of  unusual  travel  there  was 
some  congestion.  Held,  that  mandamus  was  not  the  proper  remedy  to 
enforce  the  company's  obedience,  and  so  the  writ  should  be  refused,  re- 
gardlees  of  the  company's  prior  breaches,  for  in  case  of  failure  for  any 
reason  the  company  would  be  in  contempt. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus,  Cent.  Dig.  |  268;  Dec  Dig. 
«=>133.] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  petition,  under  Public  Service  Commissions 
Law,  §  57,  by  the  Public  Service  Commission  for  the  First  District  for 
a  writ  of  mandamus  against  the  Interborough  Rapid  Transit  Company. 
From  an  order  denying  the  application  and  dismissing  the  proceeding, 
petitioner  aK>eals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Henry  H.  Whitman,  of  New  York  City  (George  S.  Coleman,  of  New 
York  City,  on  the  brief),  for  appellant. 

Henry  J.  Smith,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  [1]  The  application  for  the  writ  is  based  on  the 
provisions  of  section  57  of  the  Public  Service  Commissions  Law,  which 
authorize  and  require  the  commission,  whenever  it  "shall  be  of  opin- 
ion" that  a  common  carrier,  railroad,  or  street  railroad  corporation  "is 
failing  or  omitting  or  about  to  fail  or  omit  to  do  anything  required  of 
it  by  law  or  by  order  of  the  commission,  or  is  doing  anything  or 
about  to  do  anything  or  permitting  anything  or  about  to  permit  any- 
thing to  be  done,  contrary  to  or  in  violation  of  law  or  of  any  order  of 
the  commission,"  to  direct  its  counsel  "to  commence  an  action  or  pro- 
ceeding in  the  Supreme  Court  *  *  *  for  the  purpose  of  having 
such  violations  or  threatened  violations  stopped  and  prevented  either 
by  mandamus  or  injunctions."  In  so  far  as  the  statute  gives  a  remedy 
by  mandamus,  it  prescribes  the  procedure  prior  to  the  issuance  of 
the  writ.  No  alternative  writ  is  authorized  for  the  determination  of 
controverted  facts.  The  court  is  required  in  all  cases,  whether  tliere 
is  an  appearance  or  answer  by  the  corporation  against  which  the  pro- 
ceeding is  instituted,  or  whether  it  defaults,  and  whether  the  applica- 
tion be  in  an  action  for  an  injunction,  or  in  a  proceeding  for  a  writ 
of  mandamus,  to  inquire  .immediately  and  summarily  into  the  facts 
and  circumstances,  and  grant  final  judgment,  either  dismissing  the  ac- 
tion or  proceeding,  or  directing  that  "a  writ  of  mandamus  or  an  in- 
junction or  both  issue  as  prayed  for  in  the  petition  or  in  such  modified 
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or  Other  form  as  the  court  may  determine  will  afford  appropriate  re- 
lief." 

[2]  The  duly  was  enjoined  on  the  respondent  by  section  26  of  the 
Public  Service  Commissions  Law  to  furnish  "such  service  and  facili- 
ties as  shall  be  safe  and  adequate  and  in  all  respects  just  and  reason- 
able." Section  56,  subd.  1,  of  said  law  makes  it  the  mandatory  duty 
of  the  respondent  to  "obey,  observe  and  comply  with  every  order  made 
by  the  commission,  under  authority  of  this  chapter  so  long  as  the  same 
shall  be  and  remain  in  force,"  and  provides  a  penalty  not  exceeding 
$5,000  for  a  violation  of  any  of  the  provisions  of  the  Public  Service 
Commissions  Law,  and  for  a  failure  or  omission  or  neglect  to  obey, 
observe,  or  comply  with  any  order  or  direction  or  requirement  of  the 
commission,  and  provides  that  in  case  of  a  continuing  violation,  every 
day's  continuance  thereof  shall  be  deemed  a  separate  and  distinct  of- 
fense ;  and  subdivision  2  of  said  section  declares  that  the  officers  and 
agents  of  a  corporation  who  fail  to  obey,  observe,  and  comply  with 
any  provision  of  any  order  of  the  commission  shall  be  guilty  of  a  mis- 
demeanor. Section  49,  subd.  2,  of  the  Public  Service  Conmiissions 
Law,  provides  among  other  things  as  follows : 

"Whenever  the  commission  shaU  be  of  opinion,  after  a  hearing,  •  •  • 
tliat  the  regulations  ♦  ♦  ♦  or  service  of  any  such  common  carrier  •  ♦  • 
are  unjust,  unreasonable,  unsafe,  improper  or  inadequate,  the  commission  shall 
determine  the  just,  reasonable,  safe,  adequate  and  proper  regulations  •  ♦  • 
and  service,  ♦  ♦  ♦  and  prescribe  the  same  by  order  ♦  •  ♦  and  there- 
after it  shall  be  the  duty  of  every  common  carrier  ♦  •  ♦  to  observe  and 
obey  each  and  every  requirement  of  every  such  order  so  served  upon  it,  and 
to  do  everything  necessary  or  proper  In  order  to  secure  absolute  compliance 
with  and  observance  of  every  such  order  by  aU  of  its  officers,  agents  and  em- 
ployes." 

On  the  7th  day  of  January,  1913,  the  commission,  pursuant  to  the 
statutory  provisions  last  quoted,  made  an  order  requiring  the  respond- 
ent, among  other  things,  to  "operate  daily,  including  Sundays  and  holi- 
days, on  ail  subway  express  and  local  tracks  in  each  direction,  past 
every  two  successive  stations  on  the  express  tracks  and  every  three 
successive  stations  on  the  local  tracks  during  all  hours  of  the  day  and 
night  in  each  20-minute  period,  beginning  on  the  even  hour,  20  minutes 
past  the  hour  and  40  minutes  past  the  hour,  (a)  a  sufficient  number  of 
trains  and  cars  to  provide  a  number  of  seats  at  least  equal  to  the  num- 
ber of  passengers,  or  (b)  the  maximum  number  of  trains  and  cars 
that  can  be  operated."  As  authorized  by  section  23  of  the  Public 
Service  Commissions  Law,  the  order  required  the  respondent  to  notify 
the  commission  whether  it  accepted  and  would  obey  the  terms  there- 
of, and  it  did  accept  and  promise  to  obey  the  terms  of  the  order.  The 
order,  the  enforcement  of  which  by  mandamus  is  sought  merely  pre- 
scribes the  general  continuous  duty  of  the  respondent  with  respect  to 
service  as  a  common  carrier. 

The  maximum  service  which  it  is  possible  for  respondent  to  render 
is  33  local  trains  of  6  cars  each,  and  the  same  number  of  express 
trains  of  10  cars  each,  per  hour.  When  the  proceeding  was  instituted, 
the  maximum  service  was  being  regularly  maintained  about  6  hours 
per  day.     The  evidence  fairly  shows  that  the  respondent  coudd  not, 
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with  safety  to  the  public,  to  its  employes,  and  to  its  property,  furnish 
the  maximum  service  continuously.  The  evidence  further  shows  that 
the  respondent,  after  accepting  the  order,  took  steps  to  comply  there- 
with, and  has  ever  since  supervised  the  service  with  a  view  to  com- 
plying with  the  order,  but  as  economically  as  possible. 

The  petition  on  which  the  proceeding  was  instituted  was  verified 
on  the  18th  day  of  January,  1913,  and  in  it  violations  of  the  order  were 
charged  generally  on  the  17th  and  20th  days  of  November,  1914,  with 
respect  to  both  local  and  express  service  in  each  direction.  Prior  to 
the  hearing,  which  commenced  on  the  14th  day  of  April,  1915,  a  bill 
of  particulars  of  these  violations  was  furnished  by  the  attorney  for 
the  petitioner,  and  therein  the  alleged  violations  on  November  17th 
were  limited  to  south-bound  express  trains  past  the  Ninety-Sixth 
street  and  Seventy-Second  street  stations  in  the  three  20-miriute  periods 
between  10  a.  m.  and  11  a,  m.,  and  to  north-bound  express  trains  past 
the  same  stations  in  the  single  20-minute  period  between  4  and  4:20 
p.  m. ;  and  on  November  20th  to  south-bound  express  trains  past  the 
Grand  Central  and  Fourteenth  street  stations  in  the  20-minute  period 
between  11:20  and  11:40  p.  m.,  and  north-bound  express  trains  past 
Seventy-Second  street  and  Ninety-Sixth  street  stations  in  the  two  20- 
minute  periods  between  11  and  11:20  p.  m.  and  11:40  and  midnight, 
and  the  south-bound  local  trains  past  Sixty-Sixth  street,  Fifty-Ninth 
street,  and  Fiftieth  street  stations  in  the  single  20-minute  period  be- 
tween 8  and  8:20  p.  m.,  and  north-bound  local  trains  past  the  same 
stations  in  the  three  20-minute  periods  between  11  and  11:40  p.  m., 
and  12 :20  and  12 :40  the  following  morning.  Ordinarily  the  travel  is 
greatest  in  the  winter.  The  month  of  November  is  known  as  the 
'^transition  period"  between  the  summer  and  winter  schedules,  and  dur- 
ing that  month  the  respondent  gradually  increases  the  service.  The 
winter  schedule,  which  substantially  increased  the  service,  went  into 
effect  on  the  30th  day  of  November,  1914,  or  within  the  period  of  two 
weeks  after  the  alleged  violations  of  the  order.  On  the  hearing,  the 
petitioner  was  permitted  to  show  other  violations  on  the  11th  and 
13th  of  January,  1915;  and  in  behalf  of  the  respondent  evidence  was 
offered  tending  to  show  that  at  the  time  the  proceeding  was  instituted, 
and  at  the  time  of  the  hearing,  it  was  maintaining  the  service  required 
by  the  order. 

The  evidence  shows,  and  the  fact  is  manifest,  that  unless  the  maxi- 
mum service  is  maintained  at  all  times  violations  of  this  order  may 
be  unavoidable,  for  the  company  has  not  facilities  for  maintaining  and 
does  not  maintain  extra  trains  at  the  different  stations  to  be  added  to 
the  ser\ace  when  a  count  of  passengers  indicates  the  necessity  therefor 
to  conform  to  the  order;  and  on  extraordinary  occasions,  such  as  a 
noted  celebration,  a  parade,  or  a  fire,  or  other  public  excitement  by 
which  crowds  of  people  may  be  attracted  to  a  given  section  along 
the  route  of  the  subway,  and  when  an  unusual  number  of  passengers 
is  received  at  a  given  station,  and  particularly  stations  where  connec- 
tion is  made  with  other  carriers,  it  is  evident  that  the  service  may  be- 
come seriously  congested  temporarily.  It  is  likewise  manifest  that  com- 
pliance with  the  order  may  be  prevented  by  unavoidable  accidents.    At- 
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tention  is  drawn  to  these  matters  here,  not  with  a  view  to  excusing 
the  respondent  from  complying  with  the  order  in  so  far  as  concerns 
violations  at  issue  herein,  but  to  show  the  impropriety  of  attempting 
to  enforce  compliance  with  the  order  by  a  peremptory  writ  of  manda- 
mus, which  is  and  should  be  issued  only  upon  the  ground  that  there 
has  been  a  failure  to  perform  a  clear,  specific,  legal,  ministerial  duty, 
absolutely  imposed  by  law,  which  it  is  incumbent  upon  the  respondent 
to  perform,  and  whidi  it  has  failed  to  perform,  and  which  may  still  be 
performed,  and  then  the  court  directs  the  respondent  to  perform  forth- 
with, and  to  make  a  return  to  the  court  of  the  manner  in  which  the 
duty  has  been  performed.  From  the  very  nature  of  the  writ  and  the 
remedy  intended  to  be  afforded  thereby,  the  only  return  that  can  be 
made  to  a  peremptory  writ  of  mandamus  is  in  effect  a  certificate  to 
the  effect  that  the  requirements  of  the  writ  have  been  complied  with. 
High  on  Extraordinary  Leg.  Rem,  (3d  Ed.)  §  549. 

While  the  Legislature  has  prescribed  in  the  Public  Service  Commis- 
sions Law  a  substitute  for  the  provisions  of  the  Code  of  Civil  Pro- 
cedure with  respect  to  the  proceedings  prior  to  the  issuance  of  a  per- 
emptory writ  of  mandamus,  it  has  not,  we  think,  attempted  to  change 
the  functions  of  the  writ.  Section  2072  of  the  Code  of  Civil  Proce- 
dure provides  that  peremptory  writ  of  mandamus  must  be  made  re- 
turnable at  a  Special  Term  of  the  Supreme  Court,  or  at  a  term  of 
the  Appellate  Division,  to  be  designated  therein ;  and  by  section  2073 
failure  to  make  return  is  punishable  as  for  contempt  of  court.  The 
return  to  a  peremptory  writ  of  mandamus  must  be  annexed  to  a  copy 
of  the  writ,  and  must,  before  the  expiration  of  the  first  day  of  the 
term  at  which  it  is  returnable,  either  be  delivered  in  open  court  or  filed 
in  the  office  of  the  clerk  of  the  county;  and,  as  already  observed,  it 
must  be  to  the  effect  that  the  writ  has  been  complied  with.  This  neces- 
sarily shows  that  it  is  not  the  appropriate  remedy  to  compel  perform- 
ance of  a  continuing  duty  or  duty  arising  in  the  future.  See  Fiero 
on  Sp.  Proc.  (3d  Ed.)  p.  1356.  It  is  not  the  function  of  a  writ  of 
mandamus  to  operate  as  a  continuing  mandatory  injunction.  In  Leh- 
maier  v.  Interurban  St.  Ry.  Co.,  177  N.  Y.  296,  69  N.  E.  596,  the 
Court  of  Appeals  defined  the  functions  of  the  writ  of  mandamus,  as 
follows : 

"The  proper  fanction  of  the  writ  of  mandamus  Is  to  compel  the  doing  of  a 
spedtic  thing  based  upon  a  legal  right  It  does  Aot  require  much  argument 
to  show  that  the  writ  of  mandamus  is  not,  in  this  case,  an  appropriate  remedy 
to  compel  a  general  course  of  official  conduct  or  a  long  series  of  continuing 
acts,  as  it  is  impossible  for  the  court  to  oversee  the  performance  of  such  du- 
ties." 

Compliance  with  the  order  with  respect  to  service  on  the  days  of 
which  complaint  is  made  in  the  petition  cannot  now  be  compelled. 
The  duty  with  respect  to  that  service  was  to  run  sufficient  trains  on 
the  days  specified,  and  manifestly  that  duty  was  not  a  continuing  one, 
which  may  be  performed  now.  If  the  respondent  had  defied  the  com- 
mission, or  refused  to  take  steps  to  comply  with  the  order,  doubtless 
it  could  have  been  set  in  motion  by  mandamus ;  but  it  did  evidently 
in  good  faith  proceed  to  comply  with  the  order.    We  are  therefore 
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of  opinion  that  mandamus  is  not  the  appropriate  remedy  for  the  al- 
leged violations  of  the  order  of  the  Public  Service  Commission,  or  for 
any  failure  on  its  part  to  fully  comply  therewith,  and  that  the  pro- 
ceeding was  properly  dismissed. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   Order  filed.    All  concur. 


(93  Mlac  Rep.  586) 

O'CONNOR  V.  JAM£S  STEWART  &  CO.,  Inc. 

(Supreme  Court,  Trial  Term,  Saratoga  County.    Tebruary,  1916.) 

L  Masteb  and  Sebvant  ^=>182(1) — Injuries  to  Sebvant — Fellow  Sebvant 
— Statutoby  Pbovisions. 

Under  Labor  Law  (Consol.  Laws.  c.  31)  ff  200,  subd.  2,  as  amended  by 
Laws  1910,  c.  352,  providing  tbat  when  a  personal  injury  is  caused  to 
an  employ^  who  is  himself  in  the  exercise  of  due  care,  by  the  negligence  of 
any  person  in  the  service  of  the  employer,  intrusted  with  any  superin- 
tendence, or  any  person  intrusted  with  authority  to  direct,  control,  or  com- 
mand any  employ^  in  the  perfoormance  of  his  duties,  the  employ^  shall 
have  the  same  right  of  compensation  as  if  he  had  not  been  an  employ^, 
the  fellow  servant  defense  is  not  available  to  an  action  for  injuries  caus- 
ed by  the  negligence  of  one  Intrusted  with  superintendence,  or  with  au- 
thority to  direct,  control,  or  command  an  employ^,  though  the  negligence 
occurred  In  a  detail  of  the  work. 

pSd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  9  371 ; 
Dea  Dig.  «8=5>182(1).] 

2.  Hasteb  and  Sebvant  ^=s>182(1) — Injubies  to  Sebvant — Feixow  Sebvant 
— "Supebintendbnce." 

Under  Labor  Law,  {  200,  subd.  2,  as  amended  by  Laws  1910,  c.  352, 
making  an  employer  liable  for  injuries  to  an  employe  by  negligence  of 
any  person  intrusted  with  any  superintendence,  the  word  ''superintend- 
ence" means  all  superintendence,  and  a  detail  of  superintendence  is  a  part 
of  superintendence  as  much  as  a  principal  act  of  superintendence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  |  371 ; 
Dec.  Dig.  <S=»182(1). 

For  other  deflnltions,  see  Words  and  Phrases,  First  and  Second  Series, 
Superintendence.] 

Action  by  Robert  J.  O'Connor  against  James  Stewart  &  Co.,  Incor- 
porated.   Motion  for  nonsuit  and  dismissal  of  complaint  denied. 
Leary  &  Fullerton,  of  Saratoga  Springs,  for  plaintiff. 
R.  A.  Mansfield  Hobbs,  of  New  York  City,  for  defendant. 

VAN  KIRK,  J.  At  a  former  trial  of  this  case  the  jury  disagreed. 
At  the  present  trial  the  defendant  moved  for  a  nonsuit  and  a  dismissal 
of  the  complaint.  The  court  reserved  decision  of  the  motion  and 
submitted  to  the  jury  written  questions  under  section  1187  of  the 
Code.  The  jury  has  again  disagreed,  and  the  defendant  asks  for  a 
decision  of  its  motion.  I  have  not  a  copy  of  the  questions  submitted 
to  the  jury,  but  they  were  in  substance  the  following: 

(1)  Was  Cunningham  an  employe  of  the  defendant,  intrusted  with 
authority  to  direct,  control,  or  command  the  plaintiff  in  the  perform- 
ance of  his  duty? 

^s>For  oUier  cmos  mo  tame  topic  ft  K£Y-NUMBER  in  all  Key-Numbered  Dlffests  ft  Indezef 
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(2)  Was  the  act  of  Cunningham,  which  caused  the  scales  to  fly  into 
the  eyes  of  O'Connor,  a  negligent  act  ? 

(3)  Were  the  ulcers,  which  later  formed  on  O'Connor's  eyes,  caused 
by  the  scales  or  foreign  substance  so  thrown  in  his  eyes  ? 

(4)  Did  any  negligent  act  of  the  plaintiff  contribute  to  bring  about 
such  injuries  as  he  received? 

(5)  If  you  answer  the  above  questions  favorably  to  the  plaintiff,  as- 
sess the  damages. 

There  was  some  evidence  in  the  case  on  which  the  jury  could  have 
answered  each  of  the  above  questions  in  favor  of  the  plaintiff.  The 
question  presented  upon  the  motion  is  tmder  section  200,  subdivision 
2,  of  the  Labor  Law,  as  amended  by  the  Laws  of  1910,  chapter  352. 
On  this  question  the  facts  are  to  be  considered  found  for  plaintiff. 

Cunningham  was  "a  person  in  the  service  of  the  employer  intrusted 
with  authority  to  direct,  control  and  command  any  employe  [the  plain- 
tiff, O'Connor]  in  the  performance  of  the  duty  of  such  employe." 
He  was  a  foreman;  he  directed  O'Connor  to  assist  him  in  replacing 
in  a  boiler  a  grate  made  up  of  several  sections.  Cunningham  went 
into  the  boiler ;  O'Connor  handed  in  to  him  his  lantern  and  a  hammer ; 
also  the  sections  of  the  grate,  one  after  another.  The  space  remaining 
for  the  last  section  was  not  wide  enough;  this  section  was  placed 
with  one  edge  raised  and  the  other  edge  against  one  of  the  adjoining 
sections  in  place.  The  side  of  the  other  adjoining  section  was  raised 
and  placed  against  the  raised  edge  of  the  section  to  be  fitted  in.  O'Con- 
nor stood  outside  of  the  boiler,  but  with  head  and  shoulders  in  through 
the  fire  door  of  the  boiler.  He  was  pressing  down  with  his  hands  on 
the  raised  edges  to  force  the  sections  into  position.  Cunningham  had 
his  knee  on  the  raised  edges  and  was  pressing  down;  the  edges  did 
not  yield;  he  took  the  hammer  and  struck  the  raised  edges  between 
himself  and  O'Connor  with  the  hammer.  Scales  or  dirt  flew  into  his 
own  and  into  O'Connor's  eyes,  causing  later,  as  plaintiff  claims,  ulcers 
to  come  on  his  eyes.  As  a  result  of  the  ulcers  the  sight  of  one  of 
O'Connor's  eyes  is  substantially  destroyed. 

[1]  The  act  which  caused  the  scales  to  fly  into  O'Connor's  eyes 
was  the  act  of  Cunningham,  but  was  in  a  detail  of  the  work.  It  was 
an  act  which  any  common  laborer  could  perform,  and  was  not  an  act 
of  command,  direction,  or  control.  Larson  v.  B.  H.  R.  Co.,  134  App. 
Div.  679,  682,  119  N.  Y.  Supp.  545.  Does  the  Labor  Law  (section  200, 
subd.  2)  apply  and  render  the  defendant  liable?  This  section,  as  it 
stood  in  1909,  read  as  follows : 

"When  personal  injury  Is  caused  to  an  employ^  who  is  himself  in  the  exer- 
cise of  due  c&re  and  diligence  at  the  time:  ♦  ♦  ♦  2.  By  reason  of  the  neg- 
ligence of  any  person  in  the  service  of  the  employer  Intrusted  with  and  exer- 
cising superintendence  whose  sole  or  principal  duty  is  that  of  superintendence, 
or  in  the  absence  of  such  superintendent,  of  any  person  acting  as  superintend- 
ent with  the  authority  or  consent  of  such  employer;  the  employ^  ♦  ♦  ♦ 
shall  have  the  same  right  of  compensation  and  remedies  against  the  employer 
as  if  the  employ^  had  not  been  an  employ^  of  nor  in  the  service  of  the  em- 
ployer nor  engaged  in  his  work." 

It  was  held  that  this  statute  did  not  cover  a  negligent  act  of  a  super- 
intendent done  in  a  detail  of  the  work.    To  render  the  master  liable, 
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negligent  act  must  be  an  act  of  superintendence.    Quinlan  v.  Lacka- 
na  S.  Co,  191  N.  Y.  329,  84  N.  E.  73;  Larson  v.  Brooklyn  H.  R. 
:o.,  134  App.  Div.  679,  119  N.  Y.  Supp.  545. 
1  1910  the  statute  was  amended  to  read  as  follows : 

V'ben  personal  injury  is  caused  to  an  employs  who  is  himself  In  the  exer- 
of  due  care  and  diligence  at  the  time:  ♦  ♦  •  2.  By  reason  of  the  neg- 
ice  of  any  person  in  the  service  of  the  employer  intrusted  with  any  super- 
idence  or  by  reason  of  the  negligence  of  any  person  intrusted  with  au- 
ity  to  direct,  control  or  command  any  employ 6  in  the  performance  of  the 
'  of  such  employ^.    The  employ^  sliall  have,"  etc. 

he  effect  of  this  amendment  has  been  passed  upon  by  the  Appel- 
Division  in  each  department.  Cashmore  v.  Peerless  Motor  Car 
154  App.  Div.  814,  139  N.  Y.  Supp.  359,  cannot  be  distinguished 
ts  facts  from  this  case  at  bar.  The  plaintiff,  at  the  direction  of 
one,  a  foreman,  was  holding  a  piece  of  steel  shafting  in  a  vise, 
in  Malone  struck  the  shafting,  causing  a  piece  of  steel  to  fly  into 
ntiff's  eyes.  After  considering  the  amendment  of  1910,  and  the 
Iroad  Law  (Laws  of  1890,  c.  565 ;  Laws  of  1906,  c.  657,  §  42a),  the 
rt  concludes: 

think  that  the  effect  of  this  amendment  is  precisely  the  same  as  the 
ndment  to  the  Railroad  Law,  and  that  the  'fellow  servant*  rule  is  entirely 
^gated  where  the  negligent  act  causing  the  injury  Is  that  of  a  person  com- 
within  the  definition.  The  language  is  clear  and  the  Legislature  has  ac- 
plished  just  what  it  intended,  viz.,  that  an  employer  should  thereafter  be 
le  for  the  negligent  acts,  not  only  of  a  servant  intrusted  with  superin- 
lence,  but  also  of  a  servant  who,  though  not  possessed  of  the  authority  of 
iperintendent,  is  intrusted  with  the  authority  to  direct,  control,  or  com- 
id  another  employ^  in  the  discharge  of  his  duty,  and  no  matter  how  limit- 
he  authority  of  the  negligent  servant  may  be,  if  he  comes  within:  the  stat- 
'y  definition,  the  master  is  liable  for  his  negligence;  he  is  the  alter  ego 
he  master  while  in  the  discharge  of  his  duties." 

'his  department  considered  the  amendment  carefully  in  Famborille 
\tlantic,  Gulf  &  P.  Co.,  155  App.  Div.  833,  839,  841,  140  N.  Y. 
>p.  529,  536,  and  reached  the  conclusion : 

rhat,  under  the  amendment  of  1910,  the  master  is  liable  for  an  injury  to 
irvant  caused  by  the  negligence  of  a  superintendent  or  any  person  intrusted 
1  authority,  the  servant  himself  being  free  from  contributory  n^ligence." 

ind  again,  on  the  same  page,  the  court  said : 

Plaintiff's  intestate  having  met  his  death  while  an  employe  of  the  defend- 
by  reason  of  the  negligent  acts  of  defendant's  superintendent,  while  both 
e  engaged  in  the  master's  service,  the  jury  having  found  that  the  deceas- 
vas  free  from  contributory  negligence,  the  plaintiff  was  entitled  to  rcover." 

'his  seems  a  plain  holding  that  the  fellow-servant  defense  could  not 
sustained  when  the  negligent  act  is  that  of  a  superintendent  or  one 
usted  with  authority,  whether  or  not  said  act  is  in  a  detail  of  the 
■k.  This  case  is  affirmed  (213  N.  Y.  666,  107  N.  E.  1077)  and  is  ap- 
ved  in  Sherman  v.  Mason  &  Hanger  Co.,  162  App.  Div.  327,  330, 
N.  Y.  Supp.  609.  In  Svendson  v.  McWilliams,  Inc.,  157  App. 
.  475,  142  N.  Y.  Supp.  606,  the  superintendent  told  the  plaintiff  to 
ick  off  a  cleat  from  a  rudder  post.  Plaintiff  put  himself  in  a  posi- 
i  to  obey,  when  the  superintendent  pried  out  the  bottom  of  the 
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rudder  post,  causing  the  plaintiff  to  fall.    The  court  said,  on  page  475 
of  157  App.  Div.,  on  page  606  of  142  N.  Y.  Supp. : 

"The  nature  of  the  alleged  negligence  is  such  that  it  would  have  fallen  un- 
der the  ordinary  rule  of  a  'detail'  of  the  work,  unless  that  rule  has  been  abro- 
gated or  modified  by  the  amendment  to  the  Labor  Law  in  1910.  We  have  held 
recently,  in  Cashmore  v.  Peerless  Motor  Car  Co.,  154  App.  Div.  814  [139  N.  Y. 
Supp.  359],  that  the  amendment  of  the  Labor  Law  in  1910  had  the  efifect  of 
rendering  the  master  liable  for  any  negligent  act  of  one  who  was  a  superin- 
tendent even  in  what  would  otherwise  be  considered  a  'detail*  of  the  work." 

This  case  involved  the  identical  question  here,  and  was  affirmed  in 
the  Court  of  Appeals  without  opinion.  The  Court  of  Appeals  could 
not  have  affirmed  the  judgment,  without  affirming  the  above  construc- 
tion of  the  statute.  See  Gilpin  v.  Ruppert,  155  N.  Y.  Supp.  1064; 
Griffith  v.  American  Bridge  Co.,  163  App.  Div.  599,  148  N.  Y,  Supp. 
994,  citing  the  Svendsen  Case. 

In  Pelow  V.  Oswego  Const.  Co.,  162  App.  Div.  840,  147  N.  Y.  Supp. 
750,  it  is  held  that,  under  said  section  200,  subdivision  2,  an  employer 
is  liable  for  personal  injuries  caused  to  an  employe  who  is  himself 
in  the  exercise  of  due  care  and  diligence  at  the  time,  by  reason  of  the 
negligence  of  any  person  in  the  service  of  the  employer  intrusted  with 
any  superintendence  or  by  reason  of  the  negligence  of  any  person  in- 
trusted with  authority  to  direct,  control  or  command  any  employe  in 
the  performance  of  the  duty  of  such  employe.  The  liability  is  not 
limited  to  negligence  in  superintendence  or  control ;  the  fellow-servant 
defense  does  not  apply;  tfie  Famborille  Case  and  the  Svendsen  Case 
are  cited  as  authority.  The  defendant  refers  to  Sherman  v.  Mason  & 
Hanger  Co.,  162  App.  Div.  327,  147  N.  Y.  Supp,  609,  as  an  authority 
in  its  favor ;  but  it  must  be  noticed  that  in  the  opinion  it  is  said : 

"The  court  charged  the  jury,  without  objection  or  exception  or  request  for 
any  other  or  different  submission,  that  the  evidence  presented  no  question  of 
negligence  sav.e  under  the  Labor  Law ;  that  the  sole  question  of  negligence  for 
determination  was  whether  the  accident  happened  by  some  negligence  of 
Bateman  in  a  matter  of  control,  direction,  or  command ;  and  that  unless  such 
negligence  was  proven  the  verdict  must  be  for  the  defendant.  I  must  confine 
my  consideration  upon  this  appeal  to  the  case  as  thus  submitted*" 

And  at  the  end  of  the  opinion  the  court  says : 

'*I  should  add  that  this  opinion  is  confined  to  the  theory  of  the  submission 
of  this  case,  and  it  is  not  intended  to  indicate  rescission  or  modification  of  the 
views  of  this  court  as  expressed  in  Cashmore  v.  Peerless  Motor  Car  Ca  and 
Svendsen  v.  McWilliams,  Inc.,  or  any  different  view  than  that  taken  by  this 
court  in  its  Third  Department  in  FamborUle  v.  Atlantic,  Gulf  &  Pacific  Co." 

The  trial  court  having  said  that  there  could  be  no  recovery  unless 
the  accident  happened  by  some  negligence  of  Bateman  in  the  matter  of 
control,  direction,  or  command,  the  Appellate  Division,  concluding 
that  there  was  no  evidence  to  show  negligence  of  Bateman  in  a  matter 
of  control,  direction,  or  command,  held  there  could  not  be  a  recovery. 
Evidently  that  opinion  was  not  intended  to  modify  any  of  the  holdings 
above  cited. 

But  there  are  two  cases  in  this  department  which  seem  in  conflict 
with  the  above,  and  the  defendant  insists  that  the  trial  court  should 
be  bound  by  those  holdings.    In  Hotaling  v.  Stewart  &  Co.,  Inc.,  165 
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App.  Div.  723,  151  N.  Y.  Supp.  415,  it  is  said,  referring  to  section  200, 
subdivision  2 : 

*The  question,  therefore,  Is  whether  he  [the  plaintiff]  received  an  injury  by 
reason  of  the  negligence  of  a  person  in  the  defendant's  service  who  was  In- 
trusted with  superintendence.  To  come  within  this  provision  it  must  ap- 
pear that  the  negligent  act  was  done  by  the  person  while  exercising  acts  of 
superintendence.  Larson  v.  Brooklyn  Heights  Railroad  Co.,  134  App.  Div. 
679  [119  N.  Y.  Supp.  546]." 

But  the  authority  cited  is  a  case  which  arose  and  was  decided  be- 
fore the  amendment  of  1910;  and  the  facts  make  it  doubtful  if  there 
was  any  liability  under  the  act  in  any  construction  of  the  statute.  The 
court  does  not  cite  any  of  the  authorities  hereinabove  cited,  makes  no 
reference  to  the  Pamborille  Case,  decided  in  the  same  department,  and 
it  is  unnecessary  to  conclude  that  it  intends  to  change  the  construction 
there  adopted. 

Hall  V.  New  York  Telephone  Co.,  168  App.  Div.  396,  153  N.  Y. 
Supp.  22,  decided  in  this  department,  seems  to  present  a  real  difficulty. 
The  opinion  is  written  by  tibe  same  learned  justice  who  wrote  in  the 
Famborille  Case.  The  trial  court  denied  a  motion  for  a  nonsuit,  stat- 
ing that  he  would  submit  the  case  to  the  jury  upon  two  propositions, 
in  addition  to  that  of  contributory  negligence,  one  under  tiie  common- 
law  count  and  the  other  under  the  Einployers'  Liability  Act  (Consol. 
Laws,  c.  31,  §§  200-204),  as  amended  by  Laws  1910,  c.  352.  The 
question  under  the  Employers'  Liability  Act  was  this : 

"(2)  Did  the  pole  fall  through  the  failure  of  the  for^nan  to  exercise  reason- 
able care,  considering  the  situation  and  surroundings  there  on  that  dayY    Did 
the  foreman  loosen  his  hold  upon  the  cant  hooks?    Did  he  allow  the  pole  to* 
torn,  and  by  reason  of  its  turning,  did  it  faUT' 

The  court  says : 

"We  think  the  court  erred  in  submitting  to  the  Jury  the  second  proposition, 
for  the  reason  that  the  work  of  Fanner  in  holding  the  cant  hooks  was  not  a 
detail  of  superintendence,  but  was  the  work  of  a  fellow  servant,  and  hence  his 
negligence  in  allowing  the  cant  hooks  to  slip,  if  negUgence  it  was,  was  negli- 
gence for  which  the  master  was  not  liable." 

This  seems  a  direct  statement  that,  although  the  negligent  act  was 
the  act  of  a  foreman — one  having  authority  to  direct,  etc. — still,  be- 
cause it  was  not  an  act  in  a  detail  of  superintendence,  the  fellow  serv* 
ant  rule  applies.  The  foreman,  the  plaintiff,  and  other  coemployes 
were  engaged  in  raising  a  heavy  telephone  pole.  The  foreman  stood 
at  the  butt  of  the  pole,  near  the  hole  which  was  to  receive  it.  He  had 
a  cant  hook  in  either  hand  to  hold  the  pole  from  rolling.  He  directed 
the  men,  who  were  using  pikes  to  raise  and  steady  the  pole,  where  to 
stand.  The  pole  began  to  swing  away  from  the  plaintiff.  He  directed 
one  of  the  employds  to  go  to  the  other  side  and  hold  it  back.  The  pole 
was  pushed  so  strongly  that  it  swung  back  toward  the  plaintiff;  he 
was  not  able  to  hold  it;  the  pole  rolled,  and  fell  upon  the  plaintiff, 
inflicting  serious  injuries.  The  jury  might  have  found  that  the  act 
which  caused  the  pole  to  roll  and  fall  was  the  negligent  act  of  the  fore- 
man; and  the  Appellate  Division  has  stated  that  for  such  negligence 
the  defendant  is  not  liable  under  the  Labor  Law.    Larson  v.  Brooklyn 
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Heights  Railroad  Co.,  supra,  is  cited  (as  in  the  Hotaling  Case)  as  au- 
thority for  the  proposition  that  the  plaintiff — 

•*cannot  recover  under  the  Employers*  Liability  Act  for  the  Injuries  so  receiv- 
ed, for  at  the  time  the  foreman  was  engaged  in  a  mere  detail  of  the  work  and 
not  in  an  act  of  superintendence;  that,  while  a  foreman  is  performing  a 
part  of  the  work  which  he  might  have  assigned  to  any  common  laborer,  he  is 
not  discharging  the  duties  of  a  superintendent." 

And  the  court  cites  the  Famborille  Case  and  Sherman  v.  Mason  & 
Hanger  Co.  The  expression,  "detail  of  superintendence"  is  used  in 
the  Hall  Case  and  in  another  recent  decision ;  but  the  statute  does  not 
use  it, 

[2]  The  word  "superintendence"  in  the  statute  means  all  of  super- 
intendence ;  a  "detail  of  superintendence"  is  a  part  of  superintendence 
as  much  as  a  principal  act  of  superintendence  is  a  part.  Inasmuch 
as  the  Syendsen  Case  (which  followed  the  Cashmore  Case)  has  been 
affirmed  by  the  Court  of  Appeals,  and  this  department  has  not  dis- 
approved of  the  Famborille  Case,  and  inasmuch  as  the  opinion  in 
Sherman  v.  M.  &  H.  Co.  confines  the  decision  solely  to  the  one  ques- 
tion submitted  to  the  jury,  and  did  not  modify  the  holding  in  the  Cash- 
more  Case,  I  conclude  the  decision  in  the  Hall  Case  must  be  distin- 
guishable (though  I  am  unable  to  discover  the  distinction)  from  the 
decisions  which  are  apparently  in  conflict  with  it,  and  was  not  intended 
to  disapprove  the  holdings  in  this  department  and  in  the  three  other 
departments;  also  that,  since  the  amendment  of  1910,  tlie  fellow- 
servant  defense  is  not  available  when  the  injuries  were  caused  hy 
the  negligence  of  one  intrusted  with  superintendence  or  with  authority 
'  to  direct,  control,  or  command  an  employe  in  his  work,  even  though 
that  negligence  occurred  in  a  "detail  of  the  work."  This  is  the  holding 
in  Marion  v.  Coon  Const.  Co.,  216  N.  Y.  178,  180,  110  N.  E.  444.  The 
motions  for  nonsuit  and  dismissal  are  denied. 

Motions  denied. 


(93  Misc.  Rep.  618) 

PEOPLE  ex  rel.  UTIOA  SUNDAY  TRIBUNE  CO.  v.  HT'GO.   Secretary  of 

State,  et  al. 

(Supreme  Court,  Special  Term,  Albany  (bounty.    February,  1916.) 

1.   NeWSPAPEBS    <©=»1(4) — DESIONATrON—SurFICnSNCY. 

Under  County  Law  (Consol.  Laws,  c.  11)  §  20,  requiring  tbe  members  of 
tlie  county  board  of  supervisors  representing  the  two  leading  political  par- 
ties within  the  county  to  designate  a  newspaper  to  publish  the  Session  Laws 
^d  concurrent  resolutions,  if  a  designation  in  November,  1914,  of  a  news- 
paper to  publish  the  Session  Laws  of  1916  were  invalid,  because  of  the 
time  at  which  it  was  made,  a  new  designation  on  February  1,  1916,  of 
the  same  paper  is  valid,  and  another  paper  designated  to  publish  the  I^ws 
of  1915  does  not  hold  over  and  become  entitled  to  publish  the  Laws  of 
1916. 

[Ed.  Note. — For  other  cases,  see  Newspapers,  Cent.  Dig.  §§  4-8,  11 ;  Dec. 
Dig.  <©=s>l(4).] 
«.  Newspapers  ^s»l(3) — ^Designation— Sufficiency. 

Under  County  Law,  §  20,  requiring  the  members  of  the  county  board 
of  supervisors  representing  each  of  the  two  leading  political  parties  with- 
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In  tbe  county  to  designate  a  paper  to  publish  the  Session  Laws  and  con- 
current resolutions,  having  regard  to  its  advocacy  of  the  principles  of  its 
party  and  the  support  of  national  nominees  and  to  Its  general  circulation 
in  the  towns  of  the  county,  the  supervisors  are  not  required  to  designate 
the  paper  having  the  largest  circulation,  but  are  vested  with  a  large  dis- 
cretion in  the  designation. 

[Ed.  Note. — For  other  cases,  see  Newspapers,  Cent  Dig.  f  10;  Dec. 
Dig.  <g=»l(3).] 

Newspapers  ^=5>1(5) — Designation — ^Rbview. 

Under  County  Law,  §  20,  the  duty  of  members  of  the  county  board  of 
supervisors  to  designate  a  paper  to  publish  the  Session  Laws  and  con- 
current resolutions  being  administrative,  and  not  judicial,  and  being  large- 
ly discretionary,  their  designation  will  not  be  reviewed  by  writ  of  manda- 
mus to  compel  publication  in  a  particular  newspaper. 

[Ed.  Note. — For  other  cases,  see  Newspapers,  Cent  Dig.  |  9;  Dec.  Dig. 
«==>1(5).] 

Newspapers  €=»1(3) — Designation— Sufficiency. 

That  Laws  1902,  c.  559,  requires  the  publication  of  notices  of  delinquent 
tax  sales  twice  each  week  in  the  same  newspaper  designated  to  publish 
the  Session  Laws  and  concurrent  resolutions,  does  not  invalidate  the 
.desi^iation  of  a  weekly  newspaper,  which  makes  affidavit  of  its  inten- 
tion to  publish  a  semiweekly  edition  during  the  period  when  the  tax  no- 
tices are  required. 

[Ed.  Note. — For  other  cases,  see  Newspapers,  Cent  Dig.  |  10;  Dec. 
Dig.  <£;=>1(3).] 

Application  by  the  People,  on  relation  of  the  Utica  Sunday  Tribune 
lompany,  for  writ  of  mandamus  to  Francis  M.  Hugo,  as  Secretary  of 
tate,  and  another.    Denied. 

Lee  &  Dowling,  of  Utica,  for  relator. 

Pritchard  &  Deecke,  of  Utica  (John  C.  Davies,  of  Utica,  of  counsel), 
Dr  respondent  Garry  A.  Willard. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  Alex.  T.  Selkirk,  Deputy  Atty. 
^n.,  of  Albany,  for  respondent  Hugo. 

CHESTER,  J.  The  relator  is  seeking  a  writ  of  mandamus  directing 
lat  the  secretary  of  state  certify  to  it,  to  be  published  in  the  Utica 
lerald-Dispatch,  which  it  publishes,  the  Session  Laws  and  concurrent 
esolutions  of  the  Legislature  required  by  law  to  be  published  in  the 
ounty  of  Oneida  in  a  Republican  newspaper  for  the  year  1916.  It 
ppears  that  said  Utica  Herald-Dispatch  had  been  duly  designated  in 
'ebruary,  1914,  to  publish  such  Session  Laws  and  concurrent  resolu- 
ions  for  the  year  1915,  and  the  claim  of  the  relator  on  this  application 
J  that  the  designation  of  the  Boonville  Herald,  published  by  the  de- 
endant  Willard,  to  publish  such  Session  Laws  and  concurrent  resolu- 
ions  for  the  year  1916  was  void,  and  therefore  that  the  petitioner 
olds  over  and  is  for  that  reason  entitled  to  publish  the  same  for  the 
ear  1916. 

The  board  of  supervisors  of  the  county  of  Oneida  for  1914  was  com- 
osed  of  48  members,  22  of  whom  were  elected  upon  the  Democratic 
icket  and  26  upon  the  Republican  ticket.  On  November  11,  1914,  22 
f  the  26  Republican  supervisors,  pursuant  to  section  20  of  the  County 
AW  (Laws  1909,  c.  16;  Consol.  Laws,  c.  11),  designated  the  Boonville 

x:s»For  otber  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


492  158  NEW  YOBK  SUPPLEMENT  (Sup»  Ct. 

Herald  to  publish  the  Session  Laws  and  concurrent  resolutions  re- 
quired by  law  to  be  published  in  a  Republican  newspaper  in  Oneida 
county  for  the  year  1916,  and  a  duly  certified  copy  of  such  designation 
was  filed  by  the  clerk  of  the  board  of  supervisors  in  the  office  of  the 
secretary  of  state  on  the  13th  day  of  September,  1915,  and  such  desig- 
nation has  not  been  revoked. 

The  principal  claim  of  the  relator  in  this  respect  is  that  such  desig- 
nation was  void,  because  it  was  made  in  1914  for  a  publication  to  be 
made  in  1916.  Reliance  for  that  claim  is  based  upon  the  authority  of 
Matter  of  Troy  Press  Co.,  94  App.  Div.  514,  88  N.  Y.  Supp.  115,  af- 
firmed 179  N.  Y.  529,  71  N.  E.  1141,  where  it  was  held  that  it  was  not 
permissible  to  make  a  designation  for  a  period  exceeding  one  year  in 
advance.  In  that  case  the  Democratic  members  of  the  board  of  super- 
visors of  Rensselaer  county  undertook  to  designate  a  newspaper  to  pub- 
lish the  Session  Laws  and  concurrent  resolutions  for  two  years  in  ad- 
vance. It  was  thought,  if  such  a  designation  could  extend  for  more  than 
one  year,  there  might  be  no  limit  to  the  period  for  which  it  might  be  ex- 
tended, and  that  the  political  principles  of  the  owner  of  the  newspaper, 
or  the  situation  of  political  parties,  might  change  in  such  extended 
time,  and  in  that  way  the  spirit  of  the  statute  under  which  the  desig- 
nation was  made  might  be  subverted. 

In  the  case  we  are  now  considering  the  designation  was  only  for  a 
single  year,  and  not  for  two  years,  and  while  it  was  made  in  Novem- 
ber, 1914,  for  a  publication  that  would  not  be  commenced  for  a  little 
over  a  year  thereafter,  it  presents  a  somewhat  different  situation  than 
existed  in  the  case  referred  to.  Section  20  of  the  County  Law  does 
not  prescribe  the  time  when  the  designation  shall  be  made.  The  super- 
visors who  took  part  in  this  designation  were  ejected  at  the  annual 
election  in  November,  1913,  took  their  offices  January  1,  1914,  and  held 
the  same  for  two  years,  until  December  31,  1915.  They  were  the  ones 
who  made  the  designation  in  November,  1914,  and  were  the  same  per- 
sons who  would  be  called  upon  to  make  a  designation,  if  the  need 
therefor  existed,  at  any  time  during  the  year  1915,  On  November 
22,  1915,  over  a  year  after  the  designation  was  made,  the  clerk  of  the 
board  of  supervisors  reported  the  same  to  that  body,  and  it  was  re- 
ceived and  ordered  filed  without  protest  More  than  this,  in  December, 
1914,  when  the  claim  was  made  to  the  board  of  supervisors  by  the  own- 
er of  the  Utica  Herald-Dispatch  that  the  designation  of  the  Boonville 
Herald  for  1916  was  void,  that  board  made  some  investigation  of  the 
matter,  but  did  not  so  far  as  appears  take  any  affirmative  action  in 
relation  thereto,  except  to  ascertain  the  paid  circulation  in  the  differ- 
ent towns  of  the  county  of  each  paper.  All  this  shows  no  disposition 
on  the  part  of  the  members  of  the  board  who  joined  in  the  designation 
to  recede  therefrom,  but  rather  to  adhere  to  it,  during  the  entire  year. 

In  the  Troy  Case  5  Democratic  members  of  the  board  of  supervisors, 
after  joining  in  the  designation  of  one  paper  for  two  years,  changed 
their  minds  and  joined  in  the  designation  of  another  paper  for  the  last 
of  such  two  years,  and  it  was  held  that  the  first  designation  for  the 
second  year  was  void.  In  the  case  under  consideration  there  is  no 
evidence  of  any  change  of  mind  on  the  part  of  any  of  the  supervisors 
at  any  time  during  the  year  1915,  when  a  designation  could  have  been 
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lade,  but  it  appears  clearly  that  during  all  that  time  all  of  them  stood 
y  the  designation  which  they  had  made  in  November,  1914,  for  the 
ingle  year  1916,  so  I  think  that  the  Troy  Case  is  fairiy  to  be  distin- 
liished  from  this  case. 

[1  ]  But  it  may  be  conceded,  without  deciding,  that  such  designation 
/as  void,  as  there  is  another  feature  of  this  case  which  stands  in  the 
iray  of  granting  the  writ  asked  for,  provided  the  Boonville  Herald 
ossesses  the  other  qualities  for  designation  required  by  the  statute 
nd  that  is  this :  Twenty  out  of  30  of  the  Republican  members  of  the 
lew  board  of  supervisors,  who  took  oflBce  January  1,  1916,  in  a  cer- 
ificate  bearing  date  February  1,  1916,  designated  the  Boonville  Herald 
3  publish  the  Session  Laws  and  concurrent  resolutions  for  1916,  which 
ertificate  was  sent  to  the  secretary  of  state  February  3,  1916.  This 
^as  several  days  before  any  session  law  or  concurrent  resolution  passed 
y  the  Legislature  of  1916  had  been  received  and  filed  in  the  office  of 
le  secretary  of  state,  and,  of  course,  prior  to  the  time  when  any  such 
iws  or  resolutions  could  have  been  sent  forward  for  publication.  If 
lere  was  no  legal  designation  of  a  Republican  paper  for  1916  prior  to 
lat  time,  I  think  this  designation  was  effective  to  end  the  claim  of 
lie  relator  that  it  lawfully  held  over  and  for  that  reason  was  entitled 
0  publish  the  laws  for  that  year.    This  is  emphasized  by  the  fact  here-  » 

abefore  stated  that  there  is  nothing  in  the  law  which  fixes  the  time  • 

/hen  the  designation  should  be  made,  so  that  the  members  of  the  board  [ 

/ere  free  to  act  in  the  absence  of  a  prior  legal  designation  at  any  time  * 

>rior  to  the  time  when  the  publication  was  required  to  be  made.  • 

[2,3]  The  claim  is  also  made  that  the  Boonville  Herald  does  not  I 

ossess  the  qualifications  which  make  it  eligible  for  designation  for  the  I 

lurposes  mentioned.    Section  20  of  the  County  Law  provides  that  in  » 

lesignating  a  paper  for  such  purpose  regard  must  be  had,  first  "to  its  , 

.dvocacy  of  the  principles  of  its  party  and  its  support  of  the  state  * 

nd  national  nominees" ;  and,  second,  "to  its  general  and  regular  cir-  I 

ulation  in  the  towns  of  the  county."    It  is  evident  from  the  papers  • 

►efore  me  that  the  members  of  the  board  who  made  the  designations  j 

n  question  did  have  regard  both  to  the  political  principles  and  to  the  | 

irculation  of  each  of  those  papers ;  but  how  much  regard  was  given  * 

o  circulation  and  how  much  to  the  political  principles  of  the  respective  ' 

capers  does  not  appear.    Nor  is  it  necessary  that  it  should  as  long  as  { 

egard  was  had  to  both  features  in  making  the  designations.     It  ap-  * 

>ears  that  these  members  knew  that  the  Utica  Herald-Dispatch  had 
nuch  the  larger  circulation  in  the  coimty  than  the  Boonville  Herald, 
»ut  it  also  appeared  that  the  latter  paper  had  a  regular  and  general 
irculation  in  each  town  of  the  county.  But  the  statute  does  not  re- 
[uire  the  designation  of  the  paper  having  the  largest  circulation.  Peo- 
ple ex  rel.  Republican  &  Journal  Co.  v,  McCarthy,  134  App.  Div.  761, 
.19  N.  Y.  Supp.  387;  People  ex  rel.  R.  &  J.  Co.  v.  Wiggins,  199  N. 
{.  382,  384,  92  N.  E.  789.  The  law  is  very  elastic,  and  it  leaves  a  very 
arge  discretion  to  the  supervisors.  Their  acts  in  this  respect  are  not 
udicial,  but  are  administrative.  People  ex  rel.  Elmira  Advertiser 
Vss'n  V.  Gorman,  169  App.  Div.  891,  155  N.  Y.  Supp.  727;  People  ex 
el.  R.  &  J.  Co.  V.  Wiggins,  199  N.  Y.  382,  92  N.  E.  789.    The  court 
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in  the  case  last  cited  held  that  such  acts  are  not  properly  reviewable  by 
certiorari.  The  office  of  the  writ  of  mandamus  is  not  to  review  the 
acts  of  a  subordinate  body,  but  to  compel  the  performance  of  a  duty 
imposed  by  law,  and  for  that  reason,  under  the  authorities  cited,^  I  think 
it  is  not  permissible  here  to  review  the  acts  of  these  supervisors  in 
performing  administrative  acts  where  they  were  invested  with  a  wide 
discretion. 

[4]  It  is  also  urged  that  because  the  county  treasurer  is  required  to 
publish  notices  of  delinquent  sales  for  unpaid  taxes  twice  each  week 
in  the  same  newspapers  which  are  designated  to  publish  the  Session 
Laws  and  concurrent  resolutions  (Laws  1902,  c.  559),  and,  because 
the  Boonvilld  Herald  is  a  weekly  newspaper,  that  paper  was  for  that 
reason  improperly  designated.  The  defendant's  answering  affidavits 
show  that  it  is  his  intention  to  publish  a  semiweekly  edition  of  the 
Boonville  Herald  during  the  period  when  such  notices  arc  required 
to  be  published  and  to  send  the  same  to  all  its  subscribers.  This,  it 
seems  to  me,  will  fully  satisfy  the  requirements  of  the  statute  with 
respect  to  a  publication  of  notices  of  tax  sales  twice  in  each  week. 

The  writ  asked  for  is  aimed  at  the  defendant,  the  secretary  of  state. 
It  is  not  apparent  on  the  papers  before  me  that  he  has  disregarded  or 
intends  to  disregard  any  provision  of  law  regulating  his  official  con- 
duct. He  has  on  file  in  his  office  a  notification  by  the  clerk  of  the 
board  of  supervisors  of  the  designation  of  the  Boonville  Herald  as  the 
Republican  newspaper  in  Oneida  county  for  the  publication  of  the 
laws  and  concurrent  resolutions  for  1916  which  is  regular  on  its  face, 
and  which  designation,  if  the  views  I  have  expressed  are  sound,  is 
valid  in  law.  He  is  bound,  therefore,  to  forward  copies  of  these  laws 
and  resolutions  in  due  course  to  that  paper  for  publication.  For  these 
reasons,  the  application  of  the  relator  should  be  denied,  with  $10  costs. 

Application  denied,  with  $10  costs. 


PETSCHE  V.  MacDONALD. 
(Supreme  Court,  Appellate  Term,  Second  Department    March  Term,  1916.) 

1.  Courts  ^=»189(14) — Municipal  Courts — ^Powers — ^Vacating  Judgment. 

Municipal  Court  Code  (liaws  1915,  c.  279)  §  6,  snbd.  7,  empowering  the 
Municipal  Court  to  vacate  any  process,  mandate,  Judgment,  or  order,  iu 
furtherance  of  justice,  for  any  error  in  form  or  substance,  and  to  grant 
a  new  trial  on  any  grounds  for  wiiich  a  new  trial  may  be  granted  by  the 
Supreme  Court  in  an  action  pending  therein,  including  fraud  and  newly 
discovered  evidence,  authorizes  the  Municipal  Court  to  grant  a  new  trial 
in  an  action  tried  without  a  jury,  though  the  Supreme  Court  has  not  such 
authority. 

[lOd.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  409,  458;  Dec. 
Dig.  <&=»189(14).] 

2.  Courts  €=»190(9) — Municipal  Courts — Review — Order  for  New  Trial. 

A  Municipal  Court  order  granting  a  new  trial  in  an  action  tried  with- 
out a  jury  should  not  be  affirmed,  unless  it  affirmatively  appears  that 
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there  was  spme  sufficient  ground  tberefor;   the  uncertainty  In  the  mind 
of  the  judge  arising  from  conflicling  evidence  not  being  insufficient. 

[Ed.  Note.— For  other  cases,  see  Courts^  Dee.  Dig.  <&=>190(9).] 

Callaghan,  J.,  dissenting  in  part 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fourth  Dis- 
rict. 

Action  by  John  Petsche  against  Edward  MacDonald.  From  an 
►rder  setting  aside  a  judgment  for  plaintiff,  rendered  by  the  Municipal 
]ourt  after  trial  without  jury,  and  granting  a  new  trial,  the  plaintiff 
ippeals.    Reversed,  and  judgment  reinstated. 

Argued  March  term,  1916,  before  BLACKMAR,  KAPPER,  and 

:allaghan,  jj. 

Brennan  &  Flamman,  of  Brooklyn,  for  appellant 
Julius  S.  Belfer,  of  Brookl3m,  for  respondent 

BLACKMAR,  J.  [1  ]  Although  the  Supreme  Court  has  no  power  in 
L  case  tried  before  the  court  witliout  a  jury  to  set  aside  the  judgment 
md  direct  a  new  trial  (Rosenquest  v.  Canary,  27  App.  Div.  30,  50  N. 
i,  Supp.  Ill;  Bosworth  v.  Kinghom,  94  App.  Div.  187,  87  N.  Y. 
5upp.  983  (affirmed  in  179  N.  Y.  590,  72  N.  E.  1139),  yet  that  power 
leems  plainly  to  be  given  to  the  Municipal  Court  by  subdivision  7  of  J 

lection  6  of  the  Municipal  Court  Code  (Laws  1915,  c.  279).    That  sec-  • 

ion  of  the  Municipal  Court  Code,  which  grants  power  "to  vacate  f 

^    *    *    any  process,  mandate,  judgment,  order  or  final  order,  in  fur-  ' 

herance  of  justice,  for  any  error  in  form  or  substance"  apparently  » 

plainly  refers  to  errors  found  in  the  record  itself,  for  such  an  error  \ 

>nly  can  be  an  error  in  form  or  substance ;  and,  if  a  judgment  be  va-  I 

rated,  the  issues  then  remain  undetermined,  and  a  new  trial  must  be  ^ 

lad  as  matter  of  course.  The  last  clause  of  that  subdivision,  which 
jives  power  to  grant  a  new  trial  ''upon  any  of  the  grounds  for  which  a  { 

lew  trial  may  be  granted  by  the  Supreme  Court  in  an  action  pending  * 

:herein,  including  the  grounds  of  fraud  and  newly  discovered  evi-  • 

lence,"  obviously  has  reference  to  some  cause  which  is  not  error  on  • 

:he  record,  but  which  is  outside  the  record  of  the  trial,  and  which  may  ^ 

3e  shown  by  affidavits,  like,  for  instance,  newly  discovered  evidence,  \ 

fraud,  or  surprise.     I  think,  therefore,  that  the  court  had  power  to  * 

•nake  this  order,  f 

[2]  The  case  was  tried  fully.     The  court,  after  hearing  the  evi-  ^ 

ience,  rendered  judgment  for  the  plaintiff.  The  judgment  was  sup- 
ported by  the  evidence,  although  it  was  conflicting  and  confused.  Un- 
der these  circumstances,  I  do  not  think  that  the  order  vacating  the 
judgment  should  be  affirmed,  unless  it  affirmatively  appears  that  there 
A-as  some  sufficient  ground  therefor.  In  this  case  I  see  nothing  but  a 
possible  uncertainty  in  the  mind  of  the  justice  which  survived  the 
pronouncement  of  the  judgment.  While  I  uniformly  uphold  the  deci- 
sion of  a  trial  judge  setting  aside  the  verdict  of  a  jury  and  ordering  a 
lew  trial,  unless  obviously  erroneous,  I  do  not  approve  the  action  of  a 
:rial  court  in  vacating  a  judgment  rendered  by  himself,  unless  for  good 
:ause  made  apparent  to  the  appellate  court. 

The  order  should  be  reversed,  and  the  judgment  reinstated,  with 
BIO  costs. 
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KAPPER,  J.  (concurring).  The  limitation  upon  the  power  of  the 
Supreme  Court  in  a  case  tried  before  the  court  without  a  jwry,^  to 
which  both  of  my  Associates  refer,  should  not  obtain  in  the  Municipal 
Court,  where  jury  trials  are  not  the  rule,  and  only  had  pursuant  to 
demand  therefor.  The  Municipal  Court  should  retain  its  status  as  a 
court  for  the  speedy  disposition  of  the  cases  of  litigants  having  small 
claims,  and  its  judges,  as  a  rule,  should  be  the  jury.  Where,  therefore, 
incompetent  evidence  is  received  or  error  committed  upon  the  trial  of  a 
cause  before  a  judge  of  the  Municipal  Court  sitting  without  a  jury,  his 
power  to  correct  the  error  under  subdivision  7  of  section  6  of  the  Mu- 
nicipal Court  Code  should  not  be  hampered  or  restricted  by  likening  the 
cause  before  him  to  the  trial  of  an  equity  case  in  the  Supreme  Court. 
To  do  so  works,  in  my  opinion,  for  delay  and  expense,  because  such  is 
the  inevitable  result,  if  the  error  is  curable  solely  by  an  appeal. 

CALLAGHAN,  J.  (concurring  in  result).  I  concur  in  the  reversal 
of  the  order  appealed  from  on  the  sole  ground  that  a  justice  of  the 
Municipal  Court  is  without  power  to  set  aside  a  judgment  for  any 
cause,  except  fraud  or  newly  discovered  evidence,  after  trial  before 
the  court  without  a  jury.  Subdivision  7  of  section  6  of  the  Municipal 
Court  Code,. defining  the  jurisdiction  of  that  court,  is  in  part  as  fol- 
lows: 

«« •  •  •  rpQ  grant  a  new  trial  npon  any  of  the  grounds  for  which  a  new 
trial  may  be  granted  by  the  Supreme  Court  in  an  action  pending  therein,  in- 
cluding the  grounds  of  fraud  and  newly  discovered  eyidence." 

This  part  of  the  section  is  a  limitation  upon  the  words  found  in  the 
first  part  of  subdivision  7  of  section  6,  which  confers  power  "to  vacate 
*  *  *  any  process,  mandate,  judgment,  order  or  final  order,  in 
furtherance  of  justice,  for  any  error  in  form  or  substance,"  and  lim- 
its the  power  to  set  aside  such  judgments  and  grant  new  trials  to  the 
power  conferred  upon  the  Supreme  Court;  and  inasmuch  as  a  jus- 
tice of  the  Supreme  Court  is  without  power  to  set  aside  a  judgment 
once  granted,  after  trial  before  the  court  without  a  jury,  it  is  diffi- 
cult to  see  how  we  can  extend  this  power  to  the  Municipal  Court. 

It  is  a  cardinal  rule  in  the  construction  of  statutes  that  words  of  gen- 
eral import  are  limited  by  words  of  restricted  import  immediately 
following  and  relating  to  the  same  subject.  36  Cyc.  p.  1119.  Tested 
by  this  rule,  I  am  compelled  to  construe  this  statute  as  limiting  and 
restricting  the  power  of  the  Municipal  Court  to  that  possessed  by  the 
Supreme  Court.  By  section  254  of  the  old  Municipal  Court  Act  (Laws 
1902,  c.  580)  power  was  given  to  the  trial  judge  to  set  aside  a  judg- 
ment after  trial  before  the  court  without  a  jury  and  grant  a  new  trial. 
But  no  such  provision  was  incorporated  in  the  present  Code.  It  may 
well  be  that  this  power  was  unreasonably  exercised,  and  the  Legis- 
lature intended  to  avoid  an  abuse  of  the  power  which  might  be  exer- 
cised under  that  provision;  besides,  no  good  reason  can  be  assigned 
for  extending  to  a  trial  judge  the  power  to  review  a  judgment  ren- 
dered by  him  after  he  has  once  had  an  opportunity  to  fully  deliberate 
upon  it  before  first  deciding.  That  power  can  properly  be  exercised 
only  by  an  appellate  court. 

Order  reversed,  with  $10  costs,  and  the  judgment  reinstated. 
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iTHEKN  BA^K  OF  NEW  YORK  et  aL  v.  WASHINGTON  SAY.  BANK. 
(Supreme  Court,  Appellate  Division,  First  Department    April  14,  1916.) 

^ppEL  ^s»72— Grounds— INJT7BY  to  One  of  Two  Blameless. 

Where  two  Insolvent  banks  claimed  title  to  mortgages  under  assign- 
ments from  a  corporation  secretly  owned  by  the  plaintiff  bank,  the  title 
of  the  defendant  bank,  which  had  paid  value  in  good  faith,  was  good  as 
against  the  plaintiff  bank,  which  was  secretly  ooncerned  in  the  transac- 
tions which  made  the  loss  possible,  and  is  now  claiming  under  an  assign- 
ment which  was  not  delivered,  to  mortgages  which  it  had  never  claimed 
or  listed  as  assets;  and  hence,  since  a  loss  must  come  to  some  one,  It 
should  fall  upon  the  depositors  of  the  plaintiff  bank,  who  made  a  loss 
possible,  and  not  on  the  depositors  of  the  defendant  bank,  which  acted  in 
good  faith. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent.  Dl«.  S  188;  Dec.  Dig. 
«=>72.] 

Lppeal  from  Trial  Term,  New  York  County.  • 
Lction  by  the  Northern  Bank  of  New  York  and  another  against 
Washington  Savings  Bank.    From  a  judgment  for  the  defendant, 
plaintiffs  appeal.    Affirmed. 

Lrgued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWUNG, 
ITH,  and  DAVIS,  JJ. 
lenry  H.  Abbott,  of  New  York  City  (George  W.  Morgan,  William  j 

Juinn,  and  Edward  A.  Craighill,  Jr.,  all  of  New  York  City,  on  the  » 

dF),  for  appellants.  i 

oseph  A.  Kellogg,  of  Glens  Falls,  for  respondent.  | 

OWLING,  J.    This  action  was  brought  to  secure  the  cancellation  ^ 

four  instruments  of  assignment  executed  by  the  Maclay  Avenue 
Jty  Company  to  defendant  covering  twenty-seven  mortgages  aggre-  J 

ng  $69,923,  on  the  ground  that  said  assignments  were  fraudulently  J 

le  and  delivered  without  consideration.    The  answer  of  the  defend-  , 

after  appropriate  denials  of  the  alleged  facts  on  which  plaintiff  » 

;d  in  order  to  recover,  by  way  of  counterclaim  asked  judgment  > 

:  it  be  decreed  to  be  the  owner  and  entitled  to  the  possession  of  ) 

bonds  and  mortgages  in  question ;   that  the  same  be  brought  into  * 

rt  and  delivered  to  it ;  that  a  certain  instrument  dated  July  6,  1909,  I 

porting  to  assign  to  plaintiff  bank  certain  of  the  mortgages  in  ques- 

be  decreed  fraudulent,  null,  and  void,  and  be  delivered  up  and 
royed;  that  it  be  adjudged  to  be  entitled  to  the  principal  and 
rest  collected  on  said  mortgages  and  now  held  in  a  special  account 
the  superintendent  of  banks ;  and  that  the  same  be  paid  over  to  it. 
h  of  the  banks  in  question  are  insolvent  and  in  process  of  liquida- 

by  the  superintendent  of  banks,  who  also  is  in  possession  of  the 
Ity  Company,  which  is  owned  in  its  entirety  by  the  Northern  Bank 

is  an  asset  thereof.  While  taking  no  position  as  to  merits  of  this 
troversy,  the  superintendent  has  authorized  the  taking  of  this  ap- 
[. 

lie  Northern  Bank,  organized  under  the  laws  of  the  state  of  New 
k,  was  known  as  the  Hamilton  Bank  prior  to  June  12,  1908.    It 
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had  a  Riverside  Branch  and  a  Fourth  Street  Branch.  Operating  un- 
der its  original  name,  it  owned  a  mortgage  for  $135,000  on  certain 
lands  situated  in  the  borough  of  the  Bronx,  city  of  New  York.  In 
February,  1908,  a  mechanic's  lien  on  said  property  was  foreclosed,  and 
it  was  sold,  subject  to  said  mortgage,  for  the  sum  of  $15,125  to  Fred- 
erick K.  Morris ;  the  entire  amount  for  the  purchase  being  advanced 
by  plaintiff  bank.  At  the  time  of  taking  title  Morris  executed  a  decla- 
ration of  trust  in  favor  of  the  bank,  which  was  not  recorded.  About 
March  2,  1908,  plaintiff  bank  caused  to  be  organized  its  coplaintifF,  the 
Maclay  Avenue  Realty  Company,  with  a  capital  stock  of  $1,000,  di- 
vided into  100  shares  of  $10  each,  which  by  the  direction  of  the  bank, 
and  with  its  consent,  was  all  issued  to  Frederick  K.  Morris,  who  con- 
tinued to  be  the  sole  stockholder  of  record  until  September  12,  1912, 
after  both  banks  had  failed,  when  his  certificate  was  surrendered 
and  a  new  one  issued  in  place  thereof  for  the  100  shares  of  stock  in 
the  name  of  the  plaintiff  bank.  The  certificate  issued  to  Morris  had 
been  indorsed  by  him  in  blank  in  the  presence  of  plaintiff  bank's  presi- 
dent, and  had  for  some  time  been  in  the  possession  of  the  bank,  which 
allowed  Morris  to  continue  the  sole  stockholder  of  record.  Meantime, 
on  March  2,  1908,  Morris  had  conveyed  to  the  Realty  Company  32 
lots  witli  unfinished  houses  thereon,  in  payment  for  which  he  had  re- 
ceived $1,000  of  stock  in  that  company  and  a  $50,000  purchase-money 
mortgage  from  the  Realty  Company,  which  he  assigned  at  once  to 
the  bank.  Thereafter  the  bank,  which  held  a  second  mortgage  for 
$25,000  and  a  lien  for  $15,000  on  30  vacant  lots  in  the  same  block,  sub- 
ject to  what  is  known  as  the  Quackenbush  mortgage  for  $25,000, 
bought  in  the  lots  at  a  foreclosure  sale  under  the  latter  mortgage  for 
$28,000.  These  lots  were  conveyed  to  the  Realty  Company  in  March, 
1909.  The  bank  also  held  a  mortgage  for  $10,000  .covering  the  beds 
of  certain  streets.  It  is  claimed  to  have  expended  about  $50,000  in 
completing  the  32  houses,  but  its  total  investment  in  the  Maclay  ave- 
nue property,  as  testified  to  by  the  same  witness,  was  only  from  $250,- 
000  to  $253,000. 

Title  to  these  premises,  it  will  be  seen,  was  still  in  the  Realty  Com- 
pany, which  was  the  creation,  instrument,  and  dummy  of  the  bank, 
which  owned  all  its  capital  stock  and  alone  had  advanced  or  paid  out 
any  money  in  the  transactions.  The  bank  now  had  mortgages  of  rec- 
ord against  the  property  for  $135,000,  $50,000,  and  $10,000.  It  was 
desired  to  realize  upon  the  property,  so  an  auction  sale  was  deter- 
mined upon,  which  was  to  be  held  beginning  April  17,  1909.  Under 
the  terms  of  sale,  the  purchasers  thereat  had  the  right  to  either  pay 
part  of  the  price  in  cash  and  the  balance  by  a  purchase-money  mort- 
gage, receiving  a  deed  at  once,  or  to  enter  into  a  contract  for  the  pur- 
chase of  the  property,  payment  to  be  made  in  monthly  installments. 
The  option  as  to  which  of  these  courses  the  purchaser  would  follow 
expired  on  May  17,  1909.  In  order  to  be  able  to  give  good  title  from 
its  dummy,  the  Realty  Company,  to  the  purchasers  at  3ie  sale,  it  was 
necessary  that  the  bank  should  satisfy  of  record  its  three  mortgages 
of  $135,000,  $50,000,  and  $10,000  upon  the  tract,  which  it  did;  the 
instruments  bearing  date  of  May  13,  1909,  and  no  consideration  pass- 
ing to  the  bank  therefor.     Meantime  the  transaction  had  occurred 
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di  is  the  basis  of  this  controversy.  The  Realty  Company,  as  has 
I  stated,  was  but  a  convenience  for  the  Northern  Bank.  It  held 
to  real  estate  which  for  reasons  of  its  own  the  bank  did  not  care 
ave  appear  in  its  list  of  assets.  The  Realty  Company  had  no  sep- 
e  office  of  its  own,  nor  was  its  name  publicly  displayed  on  any 
e  door  or  building  directory.  It  kept  no  books,  had  no  printed 
ionery,  and  almost  all  its  business  was  conducted  on  its  behalf  by 
Bankers'  Realty  &  Security  Company,  which  collected  sums  due 
aid  out  money  on  its  account,  and  made  the  appropriate  entries  on 
»wn  books. 

he  Bankers'  Company  was  the  fiscal  agent  of  many  of  the  cor- 
itions  which  Joseph  G.  Robin  controlled  or  was  interested  in; 
ther  his  control  was  exercised  through  himself  or  others,  it  was 
)lute.  He  owned  a  majority  of  the  stock  of  the  Northern  Bank ; 
►vas  a  director  thereof  for  a  part  of  the  time  in  question,  at  all 
is  a  large  stockholder  therein,  and  from  June  12,  1908,  to  the  date 
ts  closing,  chairman  of  its  executive  committee.  He  was  president 
a  trustee  of  the  defendant  Savings  Bank.  He  was  a  director  of 
Bankers'  Realty  &  Security  Company,  owning  960  out  of  1,000 
es  of  its  preferred  stock  and  450  out  of  500  shares  of  its  common 
k.  He  seemed  to  encounter  no  opposition  to  his  orders  or  ex- 
;sed  wishes  in  relation  to  any  of  these  enterprises.  The  directors 
he  Realty  Company  were  Frederick  K.  Morris,  its  president,  and 
Voetsch,  a  clerk  in  the  office  of  the  Northern  Bank's  attorneys, 
effort  was  made  to  elect  another  such  clerk  a  director,  but  it  was 
legally  effectuated.  Morris  was  known  as  a  representative  of 
in,  who  had  a  personal  office  in  the  Times  Building  with  those  of 
TS  of  his  enterprises;  the  only  names  appearing  being  those  of 
Bankers'  Realty  &  Security  Company  and  the  Fidelity  Develop- 
it  Company,  a  company  engaged  in  the  exploitation  of  the  Morris 
k  tract.  Morris  was  active  in  all  the  Robin  companies.  The  Realty 
ipany's  presence  in  the  building  was  only  discoverable  by  refer- 
i  to  the  elevator  starter's  book  and  it  had  no  clerks  or  employes, 
he  defendant  was  a  savings  bank  organized  under  the  laws  of  this 
e.  On  April  17,  1909,  the  day  of  the  holding  of  the  first  auction 
of  the  Maclay  avenue  property,  or  the  preceding  day,  Morris,  who 
then  president  and  sole  stockholder  of  record  of  the  Realty  Com- 
y,  had  a  talk  with  Lewis  B.  Freeman,  assistant  secretary  of  the  de- 
iant,  about  some  mortgages  coming  to  it  on  the  Realty  Company's 
5erty.  On  the  date  specified  the  defendant,  at  the  request  of  Mor- 
gave  him  its  check  for  $54,000,  drawn  to  the  order  of  L.  A. 
ney,  its  secretary,  who  indorsed  it  over  to  the  Bankers'  Realty  & 
Lirity  Company  at  Morris'  request  and  upon  his  statement  that  it 
for  mortgages.  The  stub  of  this  check  shows  that  it  was  given 
r  mortgage  loan."  No  particular  mortgages  were  referred  to,  but  it 
pparent  that  all  the  parties  had  in  view  mortgages  which  might 
»fter  be  given  by  purchasers  at  the  sale.  This  check,  of  course, 
er  went  into  any  separate  bank  account  of  the  Realty  Company, 
into  the  account  of  the  Bankers'  Realty  &  Security  Company,  and 
>roceeds  were  used  to  meet  a  check  of  the  latter  company  for  $50,- 
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000  drawn  the  preceding  day  (April  16,  1909)  to  the  order  of  Joseph 
G.  Robin  and  by  him  indorsed  to  the  order  of  the  Carnegie  Trust 
Company.  The  option  given  to  the  purchasers  to  decide  what  method 
of  payment  they  would  select  having  expired  May  17,  1909,  the  ap- 
propriate documents  to  effectuate  their  choice  were  drawn  by  the 
attorneys  for  the  plaintiff  bank,  at  whose  office  title  was  to  pass,  and 
about  June  12,  1909,  Morris  as  president  of  the  Realty  Company  re- 
ceived from  them  26  bonds  given  by  purchasers  at  the  sale,  the  mort- 
gage having  apparently  been  sent  for  recording. 

Contemporaneously  he  delivered  these  bonds  to  the  defendant,  and 
some  time  in  the  month  of  July  the  Realty  Company  executed  an  as- 
signment by  Morris,  its  president,  attested  by  Voetsch,  its  secretary, 
sealed  and  duly  acknowledged  by  Morris,  dated  May  17,  1909,  to  the 
defendant,  of  14  of  these  mortgages  aggr^^ting  $45,637.  The  assign- 
ment was  dated  back  by  Morris  at  Robin's  direction.  These  mortgages 
covered  lots  sold  at  the  sale  of  April  17th,  and  the  assignment  was 
recorded  by  the  defendant  on  Augusjt  18,  1909.  On  June  26,  1909,  the 
Realty  Company  by  a  like  assignment  assigned  to  the  defendant  the 
mortgage  of  one  Tarbox  in  the  sum  of  $4,000  given  for  land  of  the 
Realty  Company  sold  through  the  Bankers'  Company  prior  to  the 
April  sale.  Under  date  of  April  17,  1909,  on  the  books  of  the  Bankers' 
Company,  the  Realty  Company  was  given  credit  for  $49,000  received 
on  its  account  from  the  defendant  bank  and  for  $637  in  addition  for 
"mortgages  purchased  from  the  former"  (Realty  Company)  "and  sold 
to  the  latter"  (Savings  Bank),  thus  equaling  the  total  of  the  IS  mort- 
gages assigned  by  these  two  assignments,  viz.  $49,637.  About  Sep- 
tember 2,  1909,  the  Realty  Company,  by  Morris,  its  president,  by  a 
like  instrument,  assigned  to  the  defendant  8  more  mortgages,  aggre- 
gating $8,496,  which  were  given  by  purchasers  at  the  April  sale,  and 
delivered  the  assignment  to  defendant,  which  recorded  it  on  December 
31,  1909. 

Up  to  this  point  defendant  had  assignments  of  bonds  and  mortgages 
aggregating  $58,133;  it  had  paid  out  originally  $54,000,  and  on  Sep- 
tember 2,  1909,  at  the  request  of  Morris,  additional  checks  for  $53,- 
000,  drawn  on  defendant,  signed  by  its  president  and  secretary,  to  the 
order  of  the  secretary  and  indorsed  by  him,  had  been  transmitted  to 
Morris,  who  turned  them  over  likewise  to  the  Bankers'  Realty  &  Secu- 
rity Company.  On  October  23,  1909,  a  second  auction  sale  of  property 
of  the  Realty  Company  was  held,  following  which  the  Realty  Company, 
by  Morris,  its  president,  assigned  to  the  defendant  four  bonds  and  mort- 
gages, aggregating  $11,790,  received  from  purchasers  thereat,  which  as- 
signment was  recorded  by  defendant  December  31, 1909.  On  November 
18,  1909,  a  like  entry  was  made  in  the  books  of  the  Bankers'  Company 
giving  credit  to  the  Realty  Company  for  an  amount  received  from  the 
defendant  bank  to  equal  the  face  of  the  12  mortgages  covered  by 
the  remaining  two  assignments,  $20,142.46,  being  the  present  value  of 
the  mortgages  less  one-half  of  1  per  cent.  The  insurance  policies  on 
the  premises  in  question,  which  had  previously  been  payable  to  the 
Hamilton  Bank  as  mortgagee,  were  transferred  at  different  dates 
to  defendant  as  mortgagee. 
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)n  January  24,  1910,  the  state  superintendent  of  banks,  through  C. 

Hermans,  examiner,  made  a  detailed  examination  of  the  assets, 
•ilities,  and  general  condition  of  the  Washington  Savings  Bank, 
long  its  assets  he  found  bonds  and  mortgages  aggregating  $638,148, 
uded  among  which  he   found  and  reported  as  the  property  of 

bank  the  identical  bonds  and  mortgages  in  question ;  the  schedule 
lexed  to  the  report  setting  them  forth  in  detail.  Similar  examina- 
is  by  the  state  superintendent  of  banks  were  made  of  the  Northern 
ik,  on  December  13,  1909,  by  W.  W.  Hutchins,  examiner,  and  May 

1910,  by  A.  C.  Judson,  examiner.  On  the  former  it  owned  bonds 
[  mortgages  aggregating  $111,500;    on  the  latter,  $67,000.     Not 

of  the  mortgages  in  question  appears  listed  as  an  asset  of  the 
rthem  Bank.  Thus,  as  far  as  any  claim  to  these  mortgages  was 
nly  made,  it  was  advanced  only  by  the  Savings  Bank,  and  the 
rthem  Bank  never  sought  to  include  any  of  them  as  part  of  its 
its  when  the  official  examinations  were  made.  The  bonds  and  mort- 
es  in  question,  having  all  been  in  the  possession  of  the  defendant 
k,  were  taken  therefrom  some  time  in  1910  by  Morris  at  Robin's 
action,  passed  into  Robin's  custody,  were  returned  to  Morris,  who 
t  them  in  a  safe  in  his  office,  and  afterwards  put  them  in  a  safe 
osit  box  in  a  vault  under  the  Northern  Bank  in  125th  street  hired 
lis  name,  and  kept  the  keys  therefor  till  he  sent  them  to  the  bank 
le  time  in  December,  1910.  ; 

n  the  process  of  juggling  with  the  assets  of  the  corporation,  an  al-  • 

id  assignment  of  those  bonds  and  mortgages  to  the  Northern  Bank  ! 

1  executed  by  the  Maclay  Avenue  Realty  Company,  by  Morris,  as  | 

sident,  attested  by  Voetsch,  as  secretary.    The  cover  of  the  docu-  ' 

It  bears  date  May  7,  1909 ;  it  is  dated  June  7,  1909,  and  acknowl-  • 

ed  July  6,  1909;  but  it  never  was  delivered  to  the  bank,  and  seems  i 

iiave  remained  in  the  possession  of  Morris  until  the  day  before  | 

Northern  Bank  was  closed.  This  assignment  never  became  legal 
effective,  nor,  as  we  have  seen,  did  the  Northern  Bank  make  any 
m  to  the  ownership  of  these  mortgages  thereunder.    December  24,  j 

0,  was  the  last  day  the  Northern  Bank  was  open  for  business.  * 

;  superintendent  of  banks  took  possession  of  it  on  the  27th,  and 
the  Washington  Savings  Bank  on  the  29th.    On  January  11,  1911,  1 

etition  in  bankruptcy  was  filed  against  the  Bankers'  Realty  &  Se-  ; 

ity  Company.  • 

'he  present  action  arises  from  the  desire  to  save  for  the  depositors 
the  various  institutions  as  much  as  possible  out  of  the  general 
:ck.  Without  going  at  further  length  into  the  details  of  the  testi- 
ly, it  sufficiently  appears  that  the  Bankers'  Realty  &  Security  Com- 
y  was  the  duly  authorized  agent  of  the  Maclay  Avenue  Realty 
npany,  receiving  payment  for  mortgages  and  contracts  on  the  ac- 
nt  of  the  latter  company,  selling  its  real  estate  and  mortgages,  re- 
ding payment  thereon,  and  giving  credit  therefor  on  its  (the  Bank- 

Company'sJ  books  to  the  Realty  Company,  which  accepted  the  same 
payment.    This  course  was  followed,  as  the  Bankers'  Company  was 

financial  agent  of  so  many  of  Robin's  enterprises,  including  the 
rthem  Bank  and  the  Realty  Company,  and  was  a  sort  of  clearing 


• 


Digitized  by 


Google 


502  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

house  for  their  transactions.  The  defendant  parted  with  full  value 
for  the  bonds  and  mortgages  assigned  to  it,  and  the  money  went  to 
the  Realty  Company's  authorized  agent,  which  it  and  its  owner,  the 
Northern  Bank,  had  clothed  with  full  and  complete  power  to  act  for 
and  on  its  behalf. 

The  Northern  Bank  parted  with  nothing  for  its  alleged  assignment, 
and  its  act  in  discharging  of  record  the  mortgages  held  by  it  against 
the  Realty  Company's  property  was  to  enable  title  to  be  given  to  pur- 
chasers and  to  effectuate  its  own  purposes  in  causing  the  auction  sales 
to  be  held.  If  loss  has  occurred  to  the  Northern  Bank  in  any  way, 
it  is  due  to  its  own  manner  of  doing  business  and  to  the  method  in 
which  it  manipulated  its  dummy,  the  Realty  Company,  and  its  financial 
agent,  the  Bankers'  Company.  The  assignments  to  the  defendant  were 
executed  by  Morris,  as  president  of  the  Realty  Company,  and  attested 
by  Voetsch,  as  its  secretary,  and  these  two  were  its  only  directors, 
while  Morris  was  its  only  stockholder  and  acknowledged  the  instru- 
ment, deposing  to  his  authority  to  execute  it  and  to  the  order  of  the 
board  of  directors  to  that  effect.  The  defendant  alone  claimed  owner- 
ship of  the  bonds  and  mortgages  after  the  assignments  to  it  and  listed 
them  among  its  lawful  assets.  Plaintiffs  never  moved  to  assert  owner- 
ship until  after  the  failure  of  all  the  institutions  involved. 

The  relations  between  all  the  corporations  involved  were  intimate. 
Their  domination  by  Robin  was  complete;  the  authority  given  to 
Morris  and  the  Bankers'  Company  to  deal  with  the  affairs  of  the 
Realty  Company,  the  creature  of  the  Northern  Bank,  was  open  and 
avowed,  and,  if  exercised  at  times  in  a  way  which  was  informal,  it 
never  questioned  or  repudiated.  The  Northern  Bank  allowed  Morris 
to  remain  the  sole  stockholder  of  record  of  the  Realty  Company  and 
to  manage  its  affairs  with  but  one  other  director,  a  clerk  in  a  lawyer's 
office  and  who  could  have  but  a  nominal  connection  with  its  business. 
The  defendant  in  good  faith  advanced  its  moneys  on  the  security  of 
bonds  and  mortgages  which  it  was  to  receive  from  the  Realty  Com- 
pany, and  which  it  did  in  fact  receive.  The  Northern  Bank  was  re- 
sponsible for  the  course  of  conduct  by  the  Realty  Company  and  its 
agent  which  led  to  the  situation  now  under  examination.  In  view  of 
all  these  considerations,  since  a  loss  must  come  to  some  party,  it  should 
come  to  those  who  created  the  situation  which  made  a  loss  possible, 
and  not  to  the  one  which  alone  acted  in  good  faith. 

The  judgment  appealed  from  is  therefore  affirmed,  with  costs.  All 
concur. 
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^  Misc.  Rep.  e26) 

In  re  BRISTOL  et  aL 

(Supreme  Court,  Special  Term,  Albany  County.    February,  1916.) 

.  Mandamus  «=>100 — Subjects  of  Relief— Acts  of  Public  Officers. 

Mandamus  is  the  proper  remedy  to  enforce  a  law  whlcb  has  provided 
that  the  custody  of  a  fund  shall  be  transferred  from  one  public  officer 
to  another,  where  there  is  no  substantial  dispute  as  to  the  facts. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  §§  205-210; 
Dec  Dig.  «=s>100.] 
.  Mandaicus  ^=>159 — ^Pbogeedinqs — ^Altebnativb — Necessity. 

Where  there  is  no  substantial  dispute  on  any  question  of  fact  in  an  ap- 
plication for  a  writ  of  mandamus,  nor  such  a  denial  of  any  allegations  as 
raises  an  issue  of  fact,  an  alternative  writ  need  not  be  issued. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  U  324,  325; 
Dec.  Dig.  «=»159.] 

.  Schools  and  School  Distbicts  ^=»146 — Teachebs*  Rbtibbment  Fund  As- 
sociation. 

The  members  of  a  local  teachers'  retirement  fund  association  created 
by  a  city  charter  acquire  no  vested  right  in  its  funds  created  by  contribu- 
tion of  1  per  cent,  of  the  salaries  of  those  who  choose  to  become  members, 
5  per  cent,  of  the  excise  money  received  by  the  city,  and  all  donations  and  • 

forfeitures  and  deductions  from  salaries  of  members.  * 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Dec.  Dig.  . 

<e=»146.]  I 

.  Schools  and  School  Distbicts  ^=»146 — Tbachebs'  Retibement  Fund —  i 

Deductionb.  ' 

On  a  transfer  of  the  fund  of  a  local  teachers*  retirement  fund  assccia-  I 
tion  to  the  state  teachers'  retirement  fund  board,  the  amount  contributed  I 
to  the  local  fund  by  a  registrar  and  janitors,  who  cannot  become  mem- 
bers of  the  state  fund,  together  with  4  per  cent  interest  thereon,  may  ► 
properly  be  returned  to  them.  , 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Dec.  Dig. 

<8=>i46.]  ; 

Application  by  George  P.  Bristol  and  others,  as  the  State  Teachers'  [ 

Retirement  Fund  Board,  for  peremptory  writ  of  mandamus  to  the  I 

loard  of  Trustees  of  the  Yonkers  Public  School  Teachers'  Retire-  I 

lent  Fund  Association  and  others.    Granted.  , 

Egburt  E.  Woodbury,  Atty.  Gen.  (Franklin  Kennedy,  Deputy  Atty.  | 

^n.,  of  counsel),  for  petitioners.  ' 

Charles  Philip  Easton,  of  New  York  City  (John  F.  Brennan,  of 
''onkers,  of  counsel),  for  board  of  education. 

Thomas  F.  Curran,  Corp.  Counsel,  of  Yonkers  (Max  Cohen,  Asst. 
!orp.  Counsel,  of  Yonkers,  of  counsel),  for  city  comptroller  and  city 
reasurer. 

Walsh,  Wallin,  Beckwith  &  Edie,  of  Yonkers,  for  janitors  and  reg- 
itrars. 

RUDD,  J.  Upon  a  petition  made  by  the  members  of  the  state  teach- 
rs'  retirement  fund  board,  verified  by  the  secretary  of  that  board,  an 
rder  to  show  cause  was  made  returnable  at  this  time,  calling  upon  the 
oard  of  trustees  of  the  Yonkers  Public  School  Teachers'  Retirement 

C=:>For  other  cafiefi  see  eame  topic  &  KBY-NUMBBR  in  all  Key>Numbered  Digests  &  Indexes 
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Fund  Association,  Joseph  Miller,  as  comptroller  of  the  city  of  Yonkers, 
and  Gideon  H.  Peck,  as  treasurer  of  said  city,  to  show  cause  why  a 
peremptory  writ  of  mandamus  should  not  issue  directed  to  the  said 
board  of  trustees  and  to  the  comptroller  and  treasurer  of  the  city  of 
Yonkers,  requiring  the  board  and  the  comptroller  and  the  treasurer 
to  cause  to  be  paid  to  the  state  treasury  and  the  treasurer  of  the  state 
of  New  York  all  the  funds  and  property  belonging  to  the  Yonkers 
Public  School  Teachers'  Retirement  Fund  Association  after  paying  any 
outstanding  obligations  against  said  fund  other  than  annuities.  The 
application  is  made  under  and  pursuant  to  the  provisions  of  article 
43b  of  the  Education  Law  of  the  state  of  New  York  (Consol.  Laws, 
c.  16),  added  by  Laws  1911,  c.  449. 

Under  the  charter  of  the  city  of  Yonkers  the  Yonkers  Public  School 
Teachers'  Retirement  Fund  Association  was  established.  The  board 
of  education  of  .the  city  is  constituted  the  board  of  trustees  of  the 
association  and  as  such  has  the  general  care  and  management  of  the 
fund.  The  comptroller  of  the  city  of  Yonkers  is  the  custodian  and 
the  city  treasurer  is  the  treasurer  of  the  fund.  Moneys  from  the  fund 
are  payable  by  the  vote  of  the  board  of  trustees,  upon  orders  signed  by 
the  president  of  the  board  of  trustees  and  countersigned  by  the  comp- 
troller and  the  city  treasurer. 

This  fund  is  made  up:  First.  Of  all  donations,  legacies  and  gifts. 
Second.  One  per  cent,  per  annum  of  the  respective  salaries  received 
by  the  superintendent  of  schools,  supervisors,  principals,  teachers, 
registrars,  and  janitors  in  the  service  in  the  city  of  Yonkers,  and  who 
may  choose  to  become  members  of  the  association  either  within  one 
month  after  the  passage  of  the  law  creating  the  fund  or  within  one 
month  of  the  time  of  his  or  her  appointment.  Third.  Five  per  cent, 
annually  of  the  excise  moneys  received  by  the  city  of  Yonkers.  Fourth. 
All  forfeitures  or  deductions  of  or  from  the  salaries  of  those  in  the 
service  who  are  members  of  the  association. 

The  charter  of  the  city  of  Yonkers  provides  for  the  retirement  from 
service  of  teachers,  registrars,  or  janitors,  after  the  expiration  of  25 
years  of  service  of  a  woman  member  of  the  association  and  30  years 
for  a  man,  and  certain  annuities  are  created.  The  Yonkers  public 
school  teachers'  retirement  fund  amounted  on  the  30th  day  of  April, 
1915,  to  $53,597.71.  Under  the  provisions  of  article  43b  of  the  Educa- 
tion Law,  relative  to  the  New  York  state  teachers'  retirement  fund 
for  public  school  teachers,  by  section  1109b  it  is  provided: 

'*That  whenever  the  state  teachers'  retirement  fund  hoard  is  satisfied  that 
more  than  two-thirds  of  all  the  teachers  employed  in  the  public  schools  of 
any  •  ♦  •  city  •  •  ♦  are  willing  to  become  subject  to  this  article,  as 
shown  by  a  petition  duly  signed  and  verified  by  such  teachers,  such  board  shall 
issue  its  order  directing  that  on  and  after  the  date  thereof  this  article  shall 
apply  to  such    •    ♦    ♦    city.    ♦    ♦    ♦ " 

It  appears  that  on  or  about  the  30th  day  of  April,  1915,  there  were 
regularly  employed  under  contract  in  the  public  schools  in  the  city  of 
Yonkers  468  teachers,  including  superintendent,  supervisors,  and  prin- 
cipals, and  that  on  or  about  that  day  more  than  two-thirds  of  all  such 
teachers  duly  signed  and  verified  a  petition  to  the  state  teachers'  retire- 


Digitized  by 


Caoogle 


Sup.  Ct.)  IN  BE  BBI8TOL  '  605 

ment  fund  board,  petitioning  that  the  public  school  teachers  of  said 
dty  of  Yonkers  be  admitted  to  the  state  teachers'  retirement  fund  for 
public  school  teachers  as  provided  by  article  43b  of  the  Education 
Law  of  the  state ;  that  upon  consideration  of  such  application  the  state 
teachers'  retirement  fund  board  made  an  order  on  the  30th  day  of 
April,  1915,  that  article  43b  of  the  Education  Law  of  the  state  should 
apply  to  the  dty  of  Yonkers ;  that  demand  has  been  made  by  the  state 
teachers'  retirement  fund  board  upon  the  custodian  of  the  fund  held  by 
the  trustees  of  the  Yonkers  Public  School  Teachers'  Retirement  Fund 
Association  for  the  payment  over  of  the  moneys,  which  demand  has 
been  refused. 

The  pa)rment  over  by  those  having  in  charge  the  fund  of  the  Yonkers 
Public  School  Teachers'  Retirement  Fund  Association  is  resisted  by 
the  board  of  education  as  a  body,  and  by  the  comptroller  and  treasurer 
of  the  city,  upon  the  ^ound  that  the  provision  of  the  Education  Law 
is  unconstitutional  which  in  effect  gives  two-thirds  of  the  school  teach- 
ers of  the  city  the  power  by  vote  to  pass  upon  the  question  of  whether 
the  fund  shall  be  transferred  from  the  local  board  to  the  state  board, 
rather  than  to  two-thirds  vote  of  the  teachers  who  are  members  of  the 
local  Teachers'  Retirement  Fund  Association.  It  is  further  claimed 
that  the  teachers  of  Yonkers  who  are  members  of  the  local  pension 
fund  association  have  vested  rights  which  cannot  thus  be  disturbed  by 
the  vote  of  those  who  have  no  interest  in  the  fund  directly  or  indirect- 
ly. It  is  claimed,  also,  that  a  peremptory  mandamus  is  not  the  proper 
remedy,  and  that  if  a  writ  of  mandamus  was  to  issue  it  should  be 
alternative,  because  of  the  question  of  fact  involved. 

[1]  It  seems  to  this  court  that  mandamus  is  the  proper  remedy  to 
enforce  the  provisions  of  the  Education  Law,  and  that,  where  it  has 
been  provided  by  legislative  enactment  that  the  custody  of  a  fund  shall 
be  transferred  from  one  public  officer  to  another,  said  transfer  can  be 
compelled  by  a  peremptory  writ.  People  v.  Keenan,  110  App.  Div. 
537,  97  N.  Y.  Supp.  11. 

[2]  There  is  in  fact  no  substantial  dispute  on  any  question  of  fact 
involved  in  this  application.  There  is  not  such  a  denial  of  any  allega- 
tion as  "raises  an  issue  of  fact.  Therefore  it  does  not  call  for  the  tak- 
ing of  testimony  or  a  trial  of  an  issue  of  fact  under  an  alternative 
writ.  Because  there  is  not  to  be  an  alternative  writ  issued  by  an  order 
of  this  court  the  question  raised  upon  the  argument  that  the  issue 
should  be  disposed  of  in  Westchester  county  rather  than  in  Albany 
county  falls. 

What  was  done  by  the  state  teachers'  retirement  fund  board  took 
place  in  the  city  of  Albany,  and  as  has  been  stated  previously,  there 
being  no  question  of  fact,  and  the  only  question  being  one  of  law,  a 
peremptory  writ  is  the  proper  remedy,  provided  it  appears  that  such 
transfer  from  the  custody  of  the  local  pension  fund  custodian  to  that 
of  the  state  teachers'  retirement  fund  board  can  be  compelled  under 
the  provisions  of  the  law  in  question.  It  must  be  conceded  that  such 
transfer  can  be  provided  by  law,  unless  by  enforcing  such  transfer 
some  person  is  deprived  of  property  without  due  process  of  law,  and 
that  question  depends  upon  whether  the  teachers  who  are  members  of 
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the  local  pension  association  in  Yonkers  have  vested  rights  which  the 
law  must  respect. 

[3]  It  is  admitted  that  there  were  regularly  employed  under  con- 
tract in  the  public  schools  of  Yonkers  4^  teachers,  or  those  who  are 
classed  as  teachers,  and  it  appears  that  313  signed  and  verified  the 
petition,  addressed  to  the  state  teachers'  retirement  fund  board,  asking 
that  the  fund  be  transferred.  One  more  than  two-thirds  of  all  the 
teachers  employed  in  the  public  schools  were  willing,  therefore,  that 
the  custody  of  the  fund  should  come  under  the  provisions  of  article 
43b  of  the  Education  Law  and  be  transferred  from  the  custody  of  the 
local  board  in  Yonkers  to  the  state  board  in  accordance  with  the  provi' 
sions  of  section  1109b.  Of  the  468  teachers  of  the  city  426  were  mem- 
bers of  the  local  public  school  teachers'  retirement  fund  association, 
and  of  those  who  were  members  279  verified  the  petition,  less  than 
two-thirds  of  the  teachers  of  the  city  who  belonged  to  the  Yonkers 
Public  School  Teachers'  Retirement  Fund  Association. 

The  members  of  the  local  association  acquired  no  vested  right  in 

the  funds  of  the  local  association.    Dillon  on  Municipal  Corporations 

(volume  1,  p.  754)  says : 

,  "In  making  a  change  in  the  disposition  of  a  fund  of  that  character  previous 

<  to  the  happening  of  one  of  the  events  mentioned,  the  state  impairs  the  abso- 

'  lute  right  of  property  In  the  officer.    The  direction  of  the  state  that  the  fund 

\  should  be  for  the  benefit  of  the  officer  or  his  representative  under  certain  con- 

(  ditlons  is  subject  to  change  or  revocation  at  any  time  at  the  will  of  the  Leglsla- 

i  ture.    There  is  no  contract  on  the  part  of  the  state  that  its  dispoeition  shall 

I  always  continue  as  originally  provided.     Until  the  particular  event  should 

t  happen  upon  which  the  money,  or  a  part  of  it,  is  to  be  paid,  there  is  no  vest- 

i  ed  right  in  the  officer  to  such  payment.    His  Interest  in  the  fund  is,  until  then, 

a  mere  expectancy  created  by  the  law  and  liable  to  be  revoked  or  destroyed 

[  by  the  same  authority." 

t  Justice  Woodward,  in  expressing  the  unanimous  opinion  of  the 

I   •  court  in  Matter  of  Friel,  101  App.  Div.  155,  91  N.  Y.  Supp.  454,  says: 

f  "The  relator  [a  Brooklyn  policeman]  had  no  vested  right  in  an  act  of  the 

[  Legislature ;  the  state,  in  the  exercise  of  its  sovereign  authority,  might  have 

f  repealed  absolutely  the  statute  of  1888  under  which  he  claims,  and  It  might 

I  have. abolished  the  office  of  policeman  in  the  city  of  Brooklyn,  or  have  de- 

[  stroyed  absolutely  the  municipal  corporation,  and  the  relator  would  have  had 

^  no  legal  right  to  complain." 

^  The  fund,  too,  is  without  doubt  a  public  fund.    It  was  made  up,  as 

the  law  provided,  from  contributions,  1  per  cent,  of  teachers'  salaries 
and  5  per  cent,  of  all  excise  moneys,  together  with  forfeitures  and  de- 
ductions. In  a  fund  made  up  practically  in  the  same  way  the  court 
has  held  in  Matter  of  Mahon  v.  Board  of  Education,  171  N.  Y.  263, 
63  N.  E.  1107,  89  Am.  St.  Rep.  810,  relating  to  a  pension  fund  pro- 
viding for  the  retirement  and  pensioning  of  teachers,  not  only  that  the 
excise  money  appropriated  to  the  fund  is  public  money,  but  that  the 
proceeds  of  fines  and  deductions  from  teachers  also  are  public  funds. 

[4]  The  registrars  and  janitors,  who  are  members  of  the  Yonkers 
Public  School  Teachers'  Retirement  Fund  Association,  cannot  become 
members  of  the  state  fund,  and  by  an  order  made  in  this  proceeding 
the  janitors  and  registrars  have  been  permitted  to  intervene  with  the 
same  effect  as  if  they  had  been  named  originally  as  defendants  in  the 
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oceeding,  and  they  present  a  written  consent  that  the  local  fund  be 
insferred  to  the  state  fund,  providing  that  their  contributions  made 

the  local  fund,  with  4  per  cent,  interest  thereon,  be  returned  to 
em. 

There  seems  to  be  no  objection  to  that.  Such  payment  is  fairly 
ntemplated  by  the  provisions  of  the  statute,  wherein  it  is  stated  that 
e  custodian  of  the  fund  of  such  organization  or  society  shall  pay 
to  the  state  treasury  any  fund  in  his  possession  belonging  to  the  said 
ganization  or  society  after  paying  any  outstanding  ciligations  other 
an  annuities.  If  the  registrars  and  janitors  cannot  be  made  bene- 
iaries  of  the  state  fund  under  the  law,  their  money  contributed  to 
e  local  fund,  in  the  transference  of  that  fund  from  the  local  care  to 
e  care  of  the  state,  would  be  and  properly  is  an  outstanding  obliga- 
m  other  than  an  annuity.  The  agreement  to  pay  4  per  cent,  inter- 
t  upon  the  money  which  the  local  board  has  held  under  the  circum- 
mces  is  but  fair. 

The  creation  of  a  state  fund  is  evidently  a  wise  provision,  no  doubt 
iggested  by  the  education  department,  if  not  certainly  approved  by 
e  department,  for  the  purpose  of  enlarging  the  scope  and  extending 
e  benefits  by  having  a  uniform  state  system,  including  in  that  system  • 

beneficiaries  all  the  teachers  of  the  state.    That  clearly  is  the  intent  J 

the  legislative  act,  and  that  is  the  contention  of  the  state  authorities.  ^ 

nless  there  is  some  constitutional  violation  it  would  seem  to  be  the  ♦ 

ity  of  the  court  to  sustain  that  contention.  ; 

It  certainly  cannot  be  from  a  reading  of  the  law  that  it  was  not  ■ 

tended  to  include  in  one  way  or  another  all  localities,  and  Yonkers 

evidently  brought  witliin  the  provisions  of  the  law  by  the  compli- 
ce exactly  with  the  terms  of  the  statute  as  to  the  requirement  re- 
ting  to  the  number  and  character  of  those  who  must  under  the  law  ; 
jn  the  petition  for  the  transfer  of  the  fund.    The  statute  says  two-  ' 
irds  of  the  teachers  employed  by  the  city,  and  that  number  have 
jned  this  petition.    And  there  seems  to  be  no  reason  shown  why  those                         [ 
lo  have  now  the  custody  of  the  fund  held  for  the  benefit  of  the  mem-                          ' 
rs  of  the  Yonkers  Public  School  Teachers'  Retirement  Fund  Associ-                         i 
ion  should  not  comply  with  the  order  made  by  the  state  teachers'  , 
tirement  fund  board.                                                                                                         i 
A  peremptory  writ  of  mandamus  may  therefore  issue  in  accordance                         * 
th  the  petition.     An  order  will  be  signed  granting  the  writ,  with                          • 
0  costs. 
Application  granted,  with  $50  costs. 


DRAZEN  V.  CI:RBY  et  aL 

Supreme  CJourt,  Appellate  Division,  First  D^artment    April  20,  1916.) 

ADE  Unions  ^=>4— Expulsion— Grounds— Iubisdiction. 

Plaintiff  was  a  member  of  a  local  union  affiliated  with  the  United  Broth- 
erhood of  Carpenters  and  Joiners  of  America,  which,  with  other  unions, 
was  represented  in  a  joint  district  council  subsidiary  to  the  general  or- 

:»For  other  cases  tee  same  topio  A  KEY-NUMBBR  in  aU  Key-Numbered  Digests  &  Indexes 
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ganlzation  and  having  power  to  adopt  trade  rules,  which  on  approval  by 
the  local  unions  governed  membei-s  within  the  councirs  jurisdiction.  The 
constitution  declared  the  objects  of  the  Brotherhood  to  be  the  cultivation  of 
the  feeling  of  friendship  among  the  craft  and  the  assisting  of  each  other 
to  secure  employment,  and  that  any  member  endeavoring  to  create  dissen- 
sion or  working  against  the  interest  of  the  Brotherhood  shall  be  expelled, 
etc.,  dividing  complaints  against  members  into  two  classes,  those  charg- 
ing a  violation  of  trade  rules,  triable  before  a  court  appointed  by  the  dis- 
trict council,  with  an  ultimate  appeal  to  the  general  executive  board,  and 
those  involving  a  violation  of  the  general  constitution,  triable  by  a  trial 
committee  of  the  local  union  on  specific  written  charges,  whose  decision 
was  ultimately  appealable  to  the  Brotherhood  CJonvention.  PlaintiflP  was 
tried  by  his  local  union  for  violating  the  general  constitution  by  interfer- 
ing with  members  trying  to  get  a  job,  and  with  acting  for  an  employer 
in  obtaining  employes  at  less  than  the  prevailing  rate  of  wages,  and  his^ 
conviction  was  afilrmed  by  the  General  Convention.  Held,  that  the  of- 
fense charged  was  not  a  violation  of  ti*ade  rules,  but  a  violation  of  the 
general  constitution  within  the  jurisdiction  of  the  local  union,  so  that  hi» 
action  to  compel  reinstatement  and  for  damages  would  be  dismissed. 

[Ed.  Note—For  other  cases,  see  Trade  Unions,  Cent.  Dig.  {  3;    Dec. 
Dig.  <5=»4.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Morris  Drazen  against  James  Curby,  as  president, of  the 
United  Brotherhood  of  Carpenters  and  Joiners  of  America,  and  an- 
other. From  the  judgment  for  plaintiff,  entered  after  trial,  defend- 
ants appeal ;  and  from  the  part  awarding  him  damages,  claimed  to  be 
Insufficient,  plaintiff  appeals.  Reversed,  new  findings  directed,  and 
complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Charles  Maitland  Beattie,  of  New  York  City,  for  appellants. 
Anna  Moscowitz,  of  New  York  City,  for  respondent. 

DAVIS,  J.  The  plaintiff  brought  this  action  to  compel  his  rein- 
statement as  a  member  of  the  United  Brotherhood  of  Carpenters  and 
Joiners  of  America,  from  which  organization  he  had  been  expelled 
on  Etecember  23,  1907,  after  a  trial  before  the  trial  committee  of  his 
local  union,  No.  774,  and  for  money  damages  consequent  upon  his 
expulsion.  He  claims  that  his  trial  and  expulsion  were  contrary  to 
the  constitution  of  the  union  and  illegal,  in  that  the  tribunal  which 
tried  him  was  without  jurisdiction. 

The  court  at  Special  Term  has  found  that  the  trial  of  the  plaintiff 
before  the  committee  appointed  by  the  local  union,  No.  774,  was  un- 
authorized and  contrary  to  the  constitution  and  by-laws  of  the  United 
Brotherhood  of  Carpenters  and  Joiners  of  America,  and  that  the  said 
committee  of  the  local  union  had  no  jurisdiction  to  try  the  plaintiff 
on  the  charges  presented.  Judgment  was  rendered,  reinstating  the 
plaintiff  and  awarding  him  $900  damages.  The  defendants  appeal  from 
the  whole  judgment;  and  the  plaintiff  also  appeals,  but  only  from  that 
part  which  awards  him  $990  damages,  alleging  the  insufficiency  of 
the  damages. 

The  United  Brotherhood  of  Carpenters  and  Joiners  of  America  is 
a  voluntary  association  of  journeymen  carpenters,  with  a  membership^ 
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about  200,000.  It  embraces  many  local  unions  in  different  parts 
the  country,  to  one  of  which,  No.  774,  the  plaintiff  beloi^ed  at 
)  time  of  his  expulsion.  Besides  the  local  unions,  there  is  a  body 
3wn  as  a  "J^^^t  District  Council,"  made  up  of  representatives  from 
I  local  unions.  It  is  a  body  subsidiary  to  the  general  organization, 
1  is  formed  in  localities  where  there  are  several  local  unions.  It 
5  power  to  adopt  by-laws  and  trade  rules,  which,  when  approved  by 
:  local  unions,  govern  the  conduct  of  members  within  the  territory 
der  the  jurisdiction  of  the  council.  The  trade  laws  are  therefore 
al  in  their  application.  Section  54,  Constitution, 
rhe  Brotherhood  has  a  complete  and  effective  system  of  tribunals 
:ore  which  charges  against  members  are  brought  for  trial.  There 
J  also  certain  appellate  tribunals  to  which  appeals  are  taken  from 
I  decisions  of  the  trial  court.  Through  these  courts  the  discipline 
1  integrity  of  the  organization  are  maintained.  Under  the  system 
is  established,  complaints  against  members  are  divided  into  two 
sses :  First,  those  involving  a  violation  of  the  general  constitution ; 
1,  second,  those  charging  a  violation  of  trade  rules. 
\s  stated  above,  the  trade  rules  are  established  by  the  Joint  District 
uncil,  whose  jurisdiction  is  local.  A  member  charged  with  a  vio- 
ion  of  trade  rules  must  be  tried  before  a  trial  court  appointed  by 
District  Council.  From  the  decision  of  the  District  Council,  he 
3  the  right  of  appeal  to  the  General  President,  and  thence  to  the 
neral  Executive  Board,  whose  decision  is  final.  Constitution,  §§ 
and  211 ;  By-Laws,  Joint  District  Council,  §§  19a,  19e,  57.  Charges 
ler  than  those  involving  a  violation  of  trade  rules  are  tried  exclu- 
ely  by  a  trial  committee  of  the  local  union.  Constitution,  §§  193, 
5.  The  charges  must  be  in  writing,  and  must  specify  the  offense 
offenses  and  the  section  of  the  constitution  or  by-laws  violated, 
i  be  signed  by  the  member  or  members  making  the  charges.  Con- 
:ution,  §  202.  The  decision  of  the  trial  committee,  widi  the  evi- 
ice  taken,  must  be  submitted  in  writing  to  the  local  union,  and  a  two- 
rds  vote  of  the  local  union  is  necessary  to  convict.  Constitution, 
!10.  Appeals  lie  from  the  decision  of  the  local  union  to  the  General 
esident,  thence  to  the  General  Executive  Board,  and  thence  to  the 
innial  Convention  of  the  order.  Constitution,  §§  42,  93.  We  thus 
:  that  violations  of  trade  rules  are  tried  in  the  District  Council,  the 
ly  creating  them,  while  violations  of  the  constitution  are  tried  in 
I  local  unions. 

rhe  plaintiff  was  tried  before  the  trial  committee  of  his  local  union, 
e  verdict  of  that  committee  was  approved  by  the  local  union  and 
intiff  was  found  guilty.  On  appeal  to  the  General  President  the 
ion  of  the  local  union  was  sustained.  On  appeal  to  the  Executive 
ard  the  decision  was  reversed.  The  local  union  then  appealed  to 
:  General  Convention,  which  reversed  the  Executive  Board  and 
rmed  the  conviction  of  the  plaintiff.  In  all  these  proceedings  the 
intiff  was  represented  by  counsel,  a  member  of  the  union.  From 
:  outset  he  objected  to  the  jurisdiction  of  the  local  union  to  try 
1.  He  claimed  that  the  written  complaint  against  him  charged  him 
h  a  violation  of  a  trade  rule  and  that  the  offense  was  triable  only 
"ore  the  District  Council. 
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If  the  offense  charged  against  the  plaintiff  was  a  violation  of  trade 
rules,  the  local  union  had  no  jurisdiction  to  try  him,  and  the  expulsion 
was  illegal,  and  the  judgment  reinstating  him  is  right.  The  charge 
is  as  follows : 

"Local  Union  No.  774,  New  York  City, 

"United  Brotherhood  Carpenters  and  Joiners  of  America, 

"Headquarters,  167  B.  125th  St 

"New  York.  Dec.  11th,  1907. 
"To  Mr.  Morris  Drazen: 

"Dear  Sir  and  Brother:  You  are  hereby  notified  to  appear  at  the  headquar- 
ters of  al)ove  local  on  Monday  evening,  December  16th,  1907,  at  eight  o'clock, 
sharp,  for  the  purpose  of  answering  charges  preferred  against  you  by  local 
Union  727.    Inclosed  you  will  find  an  exact  copy  of  charges. 

''Fraternally  yours,  Andrew  Holland,  Bee.  Sea 

"Copy  of  Charges  Preferred  by  Local  Union  727  against  Morris  Drazen  of 

L.  U.  774. 

"To  Honorary  Members  of  Local  Union  774: 

"By  a  unanimous  vote  of  this  local  I  am  Instructed  to  prefer  diarges 
against  Morris  Drazen  of  your  local  for  violating  sections  190,  191,  of  the 
General  Constitution  for  Interfering  with  members  trying  to  get  a  Job  on  139th 
street  and  Riverside  Drive,  also  acting  as  an  examiner  for  the  boss  to  pick 
which  is  a  good  man  and  that  does  not  demand  the  prevailing  rate  of  wages, 
and  many  other  complaints  and  grievances  against.  We  can  furnish  you 
with  witness  and  other  information. 

"Fraternally  yours,  G.  Levine,  Rec.  Sec 

*'Y.  Efrow,  Pres. 

"Complainant:    Abe  Cohen." 

The  gist  of  these  charges  is  that  the  plaintiff  interfered  with  mem- 
bers of  his  union  who  tried  to  get  work  on  a  building  at  139th  street 
and  Riverside  Drive,  and  that  he  acted  for  the  employer  in  obtaining 
workmen  to  work  on  the  job  at  less  than  the  prevailing  rate  of  wages, 
all  in  violation  of  sections  190,  191,  of  the  general  constitution.  The 
charges  are  quite  specific  and  leave  the  plaintiff  in  no  doubt  as  to  their 
import.    Section  190  of  the  constitution  is  as  follows : 

"Any  •  •  •  member  who  endeavors  to  create  dissension  among  the 
members,  or  who  works  against  the  interest  and  harmony  of  the  United 
Brotherhood    •     •     •    shall  be  expelled,"  etc. 

It  would  seem  clear  that  if  the  plaintiff,  in  the  interest  of  the  em- 
ployer, deliberately  prevented  his  fellow  members  of  the  Brotherhood 
from  getting  work  unless  they  accepted  less  than  the  prevailing  rate 
of  wages,  he  would  be  guilty  of  violating  the  organic  law  of  his 
organization.  Among  the  objects  of  the  Brotherhood,  as  stated  in 
section  3  of  the  constitution,  are  the  cultivation  of  feelings  of  friend- 
ship among  the  craft  and  the  assisting  of  each  other  to  secure  enn- 
ployment.  If  the  charges  against  the  plaintiff  are  true,  he  violated  the 
spirit  and  letter  of  the  constitution  as  expressed  in  this  section. 

A  reference  to  the  report  of  proceedings  at  the  trial  before  the  local 
union  discloses  evidence  tending  to  support  the  specific  charges.  To 
one  of  the  members  seeking  work  on  the  139th  street  job,  the  plaintiff 
said: 

"What  in  the  hell  do  you  want  here?    You  wUl  never  get  a  job  here." 
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He  called  other  members,  who  were  looking  for  work,  a  lot  of 
thieves.  He  threw  a  brick  at  another,  and  offered  others  a  job,  if  they 
would  take  $3.50  a  day.  In  short,  the  evidence  tended  to  show  that 
the  plaintiff  tried  to  gain  an  advantage  for  his  employer  over  the 
members  of  his  union  by  the  use  of  means  condemned  alike  by  law  and 
good  morals,  and  in  violation  of  the  constitution  of  his  union.  An  ex- 
amination of  the  by-laws  of  the  Joint  District  Council  and  of  the  trade 
rules  set  forth  therein  will  not  show  any  trade  rule  the  violation 
of  which  can  be  said  to  be  included  within  the  purview  of  the  charges 
as  preferred  or  the  evidence  adduced  before  the  trial  committee. 

The  court  below  found  that  the  charges  made  against  the  plaintiff 
upon  which  he  was  tried  were  violations  of  trade  rules,  but  the  court 
did  not  specify  what  trade  rule  had  been  violated.  Nor  has  the  plain- 
tiff indicated  that  rule  in  his  pleadings.  But  in  his  brief  he  claims  that 
a  violation  of  section  54  of  the  by-laws  of  the  Joint  Council  is  the 
basis  of  the  charge  upon  which  he  was  tried.  Obviously  this  sec- 
tion has  no  relation  to  the  charge.    It  reads : 

"Any  member  who  does  an  nnreasonable  amount  of  work,  or  who  acts  as  a 
leader  for  his  employer  for  the  purpose  of  getting  all  the  work  possible  out 
of  the  men  in  the  same  shop  or  job  with  him,  shall  be  fined/'  etc. 

The  offense  described  in  this  section  is  quite  different  from  the 
offense  of  keeping  fellow  members  out  of  work  unless  they  agreed  to 
violate  the  law  of  their  union  by  accepting  less  than  $5  a  day,  the 
minimum  wage  permitted  by  the  union,  and  doing  this  by  threats  and 
other  acts  of  violence.  After  the  conviction  of  the  plaintiff  by  his 
local  tmion,  the  case  took  the  regular  course  as  prescribed  in  the  con- 
stitution of  the  Brotherhood  through  various  appeals  to  the  General 
President,  thence  to  the  General  Executive  Board,  and  finally  to  the 
General  Convention  of  the  Brotherhood,  where  the  conviction  was 
finally  approved.  It  is  quite  evident  that  the  proceedings  down  to  the 
appeal  to  the  General  Convention  were  fair  and  just,  and  unless  some 
right  of  the  plaintiff  was  infringed  by  the  procedure  before  the  Gen- 
eral Convention  we  must  conclude  that  the  action  of  the  organization 
in  expelling  the  plaintiff  ought  to  be  upheld  as  substantially  in  ac- 
cord with  the  law  of  the  order. 

The  plaintiff  not  only  contends  that  he  should  been  tried  for  a  viola- 
tion of  a  trade  rule  by  the  Joint  District  Council,  in  which  case  the 
decision  of  the  General  Executive  Board  on  the  appeal  would  be  final, 
but  he  also  contends  that  the  action  of  the  General  Convention  was 
illegal  and  void,  in  that,  if  an  appeal  to  the  General  Convention  was 
proper,  no  notice  was  given  to  him  of  such  an  appeal,  and  that  the 
only  appeal  made  to  the  General  Convention  was  from  the  demand  or 
claim  of  the  plaintiff  for  additional  sick  benefits,  and  further  that  such 
an  appeal  could  not  be  taken  by  his  own  union,  No.  774,  but  must  be 
taken  by  the  union  that  preferred  the  charges ;  i.  e..  No.  727. 

The  right  of  his  own  union  to  take  the  appeal  is  clear  from  sections 
42  and  93  of  the  constitution.  The  nature  of  the  appeal  taken  by  the 
local  union  is  shown  in  the  notice  of  appeal.  It  is  in  due  form  and 
was  sent  to  the  plaintiff,  although  there  is  nothing  in  the  constitution 
requiring  the  service  of  notice  of  appeal.     The  papers  on  appeal,  in- 
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eluding  the  recxxrd  of  the  trial  before  the  local  union,  were  referred  to 
the  committee  on  appeals  and  grievances  of  the  convention,  and  con- 
sidered by  it,  with  the  result  that  the  judgment  of  the  Graeral  Ex- 
ecutive Board  was  reversed,  and  tfie  judgment  of  the  local  union,  ex- 
pelling plaintiff,  was  affirmed. 

Our  conclusions  are  that  plaintiff  was  charged  with  a  violation  of  the 
constitution,  that  the  local  union  had  jurisdiction  to  try  those  charges, 
that  the  various  appeals  were  conducted  fairly  and  with  a  due  regard 
to  plaintiff's  rights,  and  that  the  court  ought  not  to  disturb  the  deci- 
sion of  the  Brotherhood  expelling  the  plaintiff. 

The  judgment  of  the  Special  Term  should  be  reversed,  new  findings 
made  in  accordance  with  these  views,  and  the  complaint  dismissed, 
with  costs.    All  concur. 


UHR  V.  COULTER  et  aL 

(Supreme  Ck>iirt,  Appellate  DlvisioQ,  First  Department    April  20,  1016.) 

Bankbuptoy  ^=>475 — ^Actions  bt  Tbustee — Conditions  Precedent — Secu&i- 
k  TT  FOR  Costs. 

The  trustee  In  bankruptcy,  who  has  no  assets  except  the  claim  In  suit, 
^  should  be  required  to  file  security  for  costs  before  being  i>ermltted  to  sue, 

I  If  there  Is  no  prospect  of  his  succeeding  in  the  action. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {  885;    Dea 
Dig.  ^=3>475.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Phillip  E.  Uhr,  trustee,  against  David  Coulter  and  others. 
From  an  order  denying  motion  requiring  plaintiff  to  file  security  for 
,  costs,  defendants  appeal.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
PAGE,  and  DAVIS,  JJ. 

Paul  M.  Crandell,  of  New  York  City,  for  appellants. 

PAGE,  J.  The  plaintiff  is  a  trustee  in  bankruptcy.  The  complaint 
alleges  that  he  has  been  authorized  to  bring  this  action  by  an  order  of 
I  the  United  States  District  Court  duly  made  and  entered.     This  is 

denied  in  the  moving  affidavit,  and  the  statement  made  that  such  an 
application  was  made  to  the  referee  in  bankruptcy,  who  refused  to 
make  the  order  unless  and  until  he  was  satisfied  that  the  condition  of 
the  bankrupt's  estate  warrants  the  making  of  the  order,  or  the  creditors 
whom  the  trustee  represents  stand  ready  to  pay  the  costs  of  an  unsuc- 
cessful suit.  These  statements  are  not  denied  by  the  trustee.  The 
trustee  in  bankruptcy  has  no  assets  except  the  claim  in  suit,  and  there 
seems  to  be  no  prospect  of  his  succeeding  in  the  action.  He  should 
have  been  required  to  give  security  for  costs.  Graham  v.  Aschenbach. 
136  App.  Div.  447,  120  N.  Y.  Supp.  882. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  granted,  with  $10  costs.    All  concur. 

^59Por  oUier  cases  lee  same  topic  &  KBY-NUMBBR  In  all  Key-Numbered  DigesU  ft  Indexw 
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STRONG  r.  WOODROW  INVESTING  CO.,  Ina 
rSupreme  Court,  Appellate  Term,  First  Department.    April  26,  1916.) 

Landlord  and  Tenant  ^=»169(7) — ^Injuries  to  Pbopbbtt  of  Tbnan-p- 
Pboop. 

Where  the  rules  of  the  bulldlQ^g  required  the  lessor  to  examine  all  apar^ 
ments  to  see  that  steam  did  not  escape  before  t\)mlng  on  the  heat,  a 
tenant  whose  property  was  Injured  by  the  escape  of  steam  may  recover, 
without  proof  of  where  the  escape  occurred,  or  that  It  was  due  to  any 
defect  in  construction,  or  negligence  In  maintenance  of  the  steam  plant 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§ 
645,*665,  683;   Dec  Dig.  <$=s>169(7).] 

Landlobd  and  Tenant  ^S9i66(l) — ^Riobts  of  Tenant— Injury  to  Pbopee- 

TY—DEFBNaES. 

Where  the  rules  of  the  lessor  required  Inspection  of  all  apartments  be- 
fore the  turning  on  of  steam  to  see  that  none  would  escape,  the  lessor 
cannot  defeat  recorery  of  damages  for  injury  to  property  by  steam,  be- 
cause the  superintendent  of  Its  building  did  not  have  a  key  to  plaintiff's 
apartment ;  plaintiff  having  left  the  key  with  the  lessor's  agent,  who  had 
offices  in  the  building. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  f§  647, 
652,  655,  659;  Dec.  Dig.  <S=»166<1).] 

Landlord  and  Tenant  ®=>44(2) — ^Leases— Covenants  Rttnninq  with  the 
Land. 

A  provision  in  the  lease  that  liability  of  the  landlord  for  any  damages 
sustained  by  the  tenant  should  be  limited  to  the  amount  of  one  month's 
rent  reserved  therein  is  one  which  does  not  run  with  the  land,  and  which 
the  original  lessor's  grantee  cannot  enforce. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  K 
110,  732 ;   Dec.  Dig.  <8=»44(2).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Anne  E.  Strong  against  the  Woodrow  Investing  Com- 
ny,  Incorporated.     From  a  judgment  dismissing  the  complaint  at 
t  end  of  plaintiff's  case,  she  appeals.    Reversed  and  remanded. 
Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
HER, JJ. 

Ehier,  Strong  &  Whitehead,  of  New  York  City  (Selden  Bacon,  of 
;w*  York  City,  of  counsel),  for  appellant. 

Stroock  &  Stroock,  of  New  York  City  (Chgtrles  Levy  and  Frank  I. 
hechter,  both  of  New  York  City,  of  counsel),  for  respondent. 

COHALAN,  J.  Action  brought  to  recover  damages  to  personal 
operty  belonging  to  the  plaintiff.  She  occupied,  under  a  lease, 
artment  No.  51  in  Hispania  Hall,  a  large  apartment  house  in  the 
rough  of  Manhattan.  The  building  was  heated  by  a  steam  plant 
5cted  in  the  basement,  with  pipes  running  to  the  various  apartments 
d  to  the  radiators  therein. 

The  plaintiff,  in  July,  1913,  left  the  city  for  the  summer  months,  and 
posited  the  key  of  the  apartment  with  the  agents  of  the  lessor,  who 
d  offices  in  the  building.  The  plaintiff  returned  to  her  apartment 
October,  and  found  the  furniture  therein  in  a  damaged  condition, 
le  superintendent  of  the  apartment  house  testified  that  he  turned  on 

9Por  oUier  cases  see  same  topic  &  KBY-NUMBER  In  all  Kef-Numbered  Dlgeeta  ft  Indexes 
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the  steam  on  October  13,  1913,  and  that  before  doing  so  he  entered, 
for  purposes  of  inspection,  every  apartment  in  the  building,  except 
No.  51 ;  that  he  was  unable  to  enter  the  plaintiffs  apartment,  but  that 
he  had  never  inquired  from  the  agents  for  the  key  to  the  same.  Hence 
it  appears  that,  despite  the  rule  requiring  him  to  inspect  the  radiators 
or  steam  pipes  in  all  the  apartments  before  turninp^  on  the  steam,  in  this 
instance  he  neglected  the  apartment  of  the  plaintiflE. 

At  the  end  of  the  plaintiff's  case  the  complaint  was  dismissed,  on 
the  ground  that  the  plaintiff  had  failed  to  show  just  where  the  escape 
of  steam  was,  and  to  what  defect  it  might  be  attributed.  The  action 
is  based  on  the  proposition  that  the  defendant  started  its  steam  plant, 
and  turned  on  the  steam  contrary  to  the  established  rules  of  the  build- 
ing; in  brief,  that  the  heating  appliances  should  have  been  examined 
before  turning  on  the  steam. 

[1^  2]  That  the  damage  was  caused  by  the  escape  of  steam  from  the 
steam  pipes  or  radiators  was  adequately  proved.  The  plaintiff  was 
not  required,  in  order  to  recover,  to  show  at  what  point  in  the  apart- 
ment the  leak  occurred,  or  that  it  was  due  to  any  particular  defect  in 
the  construction  or  maintenance  of  the  steam  plant.  She  had  gone 
far  enough,  if  she  succeeded  in  showing  that  the  defendant  did  not 
examine  the  apartment  to  see  that  the  steam  did  not  escape,  as  re- 
quired by  the  rules  of  the  building;  that  the  steam  had  been  turned 
on,  and  damage  to  her  property  had  resulted.  It  was  no  excuse  for  the 
superintendent's  failure  to  examine  the  pipes  and  radiators  in  the 
apartment  that  he  had  no  key  to  enter  therein,  and  that  the  plaintiff 
was  absent  from  the  city. 

[3]  The  defendant  claims  the  benefit  of  a  provision  in  the  lease  that 
the  liability  of  the  landlord  for  any  damages  sustained  by  the  tenant 
shall  be  limited  to  the  amount  of  one  month's  rent  reserved  therein. 
The  term  "landlord,"  used  in  the  lease,  is  limited  to  the  original  lessor. 
This  covenant  does  not  run  with  the  land.  McAdam  on  Landlord  and 
Tenant  (4th  Ed.)  p.  404;  Norman  v.  Wells,  17  Wend.  136.  By  its 
terms,  this  clause  does  not  inure  to  relieve  the  original  landlord's  gran- 
tee from  full  responsibility  for  its  negligence. 

The  judgment  is  reversed,  and  new  trial  granted,  with  costs  t6  the 
appellant  to  abide  the  event.    All  concur. 


LAKS  V.  KELLEIL 

(Supreme  Oourt,  Appellate  Division,  First  Department    April  20,  lOia) 

1.  Pleading  «=»53(2) — ^Inconsistency— Election. 

A  complaint  for  death  from  being  struck  by  an  automobile  owned  by 
one  defendant,  driven  by  Ills  chauffeur,  and  kept  at  the  garage  of  the 
codefendant,  allegations  of  negligence  against  the  garage  owner,  and 
that  at  the  time  of  the  accident  the  chauffeur  was  acting  as  his  agent, 
though  inconsistent  with  the  allegations  against  the  automobile  owner, 
do  not  constitute  an  irrevocable  election,  where  it  expres^  alleged  that 
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the  chauffeiir  was  employed  by  the  latter  and  at  the  time  in  question 
was  engaged  in  the  performance  of  his  duties  in  behalf  of  the  latter. 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Cent  Dig.  §§  114r-117 ;   Dec. 
Dig.  <S=»53(2).] 
Dismissal  and  Nonsuit  ^=s>42 — ^Voluntabt  Dismissal — Conclusiveness 
—Pleading  Abandoned. 

In  such  action,  plaintiff,  by  dismissing  as  to  the  garage  owner  aban- 
doned all  allegations  of  the  complaint  as  to  him,  and  in  effect  eliminated 
them. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  |$ 
75-83 ;  Dea  Dig.  <&=>42.] 

New  Trial  ^=»140(1) — Pboceedinos  to  Pbocube — ^Ajffidavits — ^Evidence. 

The  practice  of  attempting  by  testimony  and  affidavits  taken  by  con- 
sent after  the  trial  to  sustain  or  upset  the  verdict  of  a  Jury  is  not  to  be 
commended. 

[Ed.  Note.—- For  other  cases,  see  New  Trial,  Gent  Dig.  §§  284,  285 ;  Dec. 
Dig.  <g=»140(l).] 

Appeal  and  Ebbob  ^=s>882(1) — Review — Ebbob  Induced  by  Pabtt  Com- 
plaining. 

The  practice  of  receiving  affidavits  and  testimony  after  trial  to  sustain 
or  upset  a  verdict,  adopted  at  the  request  of  appellee,  cannot  be  ques- 
tioned by  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Blrror,  Cent  Dig.  {  8591 ; 
Dec  Dig.  <g=>882(l).] 

New  Tbial  ^=5>140(1) — Newlt  Dtscovebed  Evidence — Sufticiency. 

After  a  verdict  for  death  from  being  struck  by  defendant's  automobile, 
testimony  not  taken  at  the  trial,  of  the  chauffeur  and  others,  that  the 
chauffeur  was  not  on  defendant's  business  at  the  time  of  accident,  and 
was  not  at  place  of  accident  at  all,  held  sufficient  to  warrant  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  §§  284.  285:  Dec. 
Dig.  «8=s>140(l).] 

Dowling,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Bertha  Laks,  as  administratrix,  against  Gottlieb  J.  Keller, 
rom  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  new 
ial,  defendant  appeals.     Reversed,  and  new  trial  granted. 
Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
AGE,  and  DAVIS,  JJ. 

Joseph  R.  Truesdale,  of  New  York  City  (Kenneth  F.  Clark,  of  New 
ork  City,  on  the  brief),  for  appellant. 

George  F.  Hickey,  of  New  York  City  (Bernard  Breitbart  and  Charles 
reitbart,  both  of  New  York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  The  plaintiff  recovered  a  verdict  against  the  ap- 
dlant  on  the  theory  that  between  1 :30  and  2  o'clock  in  the  morning  of 
eptember  19,  1913,  her  husband,  who  was  pushing  a  pushcart  along 
/^allabout  street  in  the  borough  of  Brooklyn,  was  struck  and  killed  by 
s  automobile  through  the  negligence  of  the  chauffeur  who  was  op- 
ating  it.  About  a  week  prior  to  the  accident,  the  appellant  purchased 
1  automobile  and  kept  it  in  a  garage  at  Halsey  street  and  Broadway, 
I  the  borough  of  Brooklyn,  and  employed  one  Donovan  to  operate 
,  and  procured  license  number  D-8592,  New  York,  therefor.     The 
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action  was  brought  against  the  appellant,  Donovan,  the  chauffeur,  and 
one  MuUer,  who  was  the  owner  of  the  garage. 

[1,  2]  At  the  opening  of  the  trial  the  attorney  for  the  appellant  mov- 
ed to  dismiss  the  complaint  as  against  the  appellant,  on  the  ground  that 
it  failed  to  state  a  cause  of  action  against  him,  and  set  forth  a  state 
of  facts  which  specifically  exempts  him  from  liability.  The  motion 
was  denied,  and  an  exception  was  taken,  and  thereupon  the  attorney 
for  the  plaintiff  announced  that  the  action  was  discontinued  as  against 
the  other  defendants.  Counsel  for  the  appellant  now  urges  the  excep- 
tion to  the  refusal  of  the  court  to  dismiss  the  complaint,  and  contends 
that  by  all^^g  that  Muller  had  been  notified  and  warned  not  to  allow 
or  permit  the  automobile  to  be  taken  from  th<e  garage  by  Donovan  or 
any  one  else  without  the  consent  of  the  appellant,  and  that  in  violation 
of  such  notification  and  warning  he  permitted  and  allowed  Donovan 
to  take  the  car  out  on  the  occasion  of  the  accident,  and  thereby  as- 
sumed charge  and  control  of  the  automobile  and  constituted  Donovan 
his  employe,  servant,  and  agent  to  operate  and  manage  the  automobile, 
the  plaintiff  has  exonerated  the  appellant. 

I  am  of  opinion  that  there  is  no  force  in  this  contention.  It  was  ex- 
pressly alleged  in  the  complaint  that  Donovan  was  employed  by  the 
appellant  as  a  chauflEeur  to  operate  the  automobile,  and  that  he  was 
operating  it  at  the  time  in  question,  and  was  then  engaged  "in  per- 
forming some  of  the  duties  connected  with  his  employment  for  and 
on  behalf  of"  the  appellant.  Those  allegations  are  somewhat  incon- 
sistent with  the  allegations  to  the  effect  that  Donovan  was  acting  as 
the  agent  and  employe  of  the  garage  keeper  at  the  time ;  but  by  thus 
setting  forth  conflicting  allegations  there  was  no  irrevocable  election 
by  the  plaintiff,  and  when  she  came  to  the  trial  she  elected  to  discon- 
tinue as  against  the  garage  keeper  and  to  stand  upon  her  allegations 
to  the  effect  that  Donovan  was  in  the  employ  of  and  engaged  in  the 
business  of  the  appellant  when  he  ran  down  her  husband.  If,  on  dis- 
continuing it  as  to  Muller,  she  had  amended  by  eliminating  the  allega- 
tions with  respect  to  him  there  could  be  no  question  with  respect  to  the 
sufficiency  of  the  cause  of  action  alleged  against  Muller;  but,  as  she 
abandoned  these  allegations,  I  think  she  was  not  obliged  to  formally 
eliminate  them.  There  is  no  allegation  in  the  complaint  that  Donovan 
was  notified  or  warned  by,  or  by  the  direction  of,  the  appellant  not  to 
take  the  automobile  out. 

Moreover,  while  it  is  alleged  that  Muller  permitted  and  allowed 
Donovan  to  take  the  automobile  from  the  garage,  it  is  not  specifically 
alleged  that  the  automobile  was  taken  from  the  garage  without  the 
consent  of  the  appellant.  After  alleging  that  Muller  was  notified  and 
warned  not  to  allow  the  automobile  to  be  taken  out  without  the  consent 
of  the  appellant,  and  that  Muller  permitted  and  allowed  Donovan  to 
take  it  out,  and  after  stating  the  facts  upon  which  it  is  claimed  that  the 
appellant  is  liable,  the  complaint  charges  a  conclusion  as  follows : 

"And  the  said  defendant,  Egan  B.  ^ikiller  (In  assuming  charge  of  said  au- 
tomobile, allowed  and  permitted  said  automobile  to  be  taken  and  carried  away, 
although  duly  and  timely  warned  not  to  do  so,  without  the  consent  of  the 
aaid  Gottlieb  J.  Keller)." 
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Hie  most  that  can  be  claimed  from  this  is  that  it  is  alleged  that 
jller  failed  to  carry  out  the  appellant's  direction,  and  in  violation 
ireof  permitted  the  chauffeur  to  take  the  car  out ;  but  that  does  not 
>w  that  Donovan  was  not  authorized  by  the  appellant  to  take  the  car, 
that  in  operating  it  he  was  not  engaged  in  the  business  of  appellant. 
)  facts  are  alleged  showing,  or  tending  to  show,  that  the  chauffeur  in 
erating  the  car  was  engaged  in  Muller's  business;  nor  does  that 
:t  flow  from  the  facts  alleged  with  respect  to  MuUer's  permitting 
*  removal  of  the  car.  The  charge,  therefore,  that  MuUer  constituted 
5  chauffeur  his  employe,  servant,  and  agent  to  operate  and  manage 
t  automobile,  is  a  mere  conclusion,  without  any  facts  being  alleged 
sustain  it. 

The  evidence  showed  that  Donovan  was  working  on  the  car  in  the 
rage  repairing  it  for  some  hours  the  evening  before  the  accident. 
It  he  took  it  out  some  time  that  night,  and  that  it  was  found  in  the 
rage  the  next  morning  in  a  damaged  condition ;  that  an  automobile 
aring  the  license  number  of  appellant's  car  and  answering  the  de- 
•iption  thereof,  containing  three  persons,  was  negligently  operated 
d  ran  down  the  plaintiff's  husband,  and  a  short  distance  farther  on 
ertook  and  collided  with  a  wagon.  The  appellant  testified  that  he 
d  forbidden  MuUer  to  permit  tifie  chauffeur  or  any  one  else  to  take 
;  car  out  without  his  written  order,  and  that  he  gave  no  such  order, 
d  in  this  he  was  corroborated  by  the  testimony  of  MuUer  and  the' 
mager  of  the  garage.  He  also  testified  that  he  forbade  the  chauffeur 
take  the  car  out  that  night ;  but  on  that  point  his  testimony  is  un- 
rroborated. 

On  this  evidence  the  case  was  submitted  to  the  jury  with  proper 
structions  in  accordance  with  the  rule  laid  down  by  the  Court  of 
>peals  in  Ferris  v.  Sterling,  214  N.  Y.  249,  253,  108  N.  E.  406, 
It  proof  of  the  ownership  of  the  car  is  prima  facie  evidence  that  it 
is  being  used  in  the  business  of  the  owner,  which  presumption  was 
t)uttable,  and  was  attempted  to  be  rebutted  here  by  the  testimony  of 
i  appellant  and  of  the  witness  who  corroborated  him  in  part;  and 
was  left  to  the  jury  to  find  on  the  testimony,  in  the  light  of  the  pre- 
mption,  whether  or  not  the  car  was  in  fact  being  used  in  the  busi- 
ss  of  the  appellant  at  the  time  of  the  accident. 
After  the  rendition  of  the  verdict  in  favor  of  the  plaintiff,  the  ap- 
Uant  made  a  motion  for  a  new  trial ;  and  at  the  opening  of  the  court 
e  next  day  the  court  stated  that  the  attorney  for  the  plaintiff  had 
awn  attention  to  the  fact  that  the  chauffeur  who  had  not  been  called 
a  witness  had  been  located  by  him,  and  that  he  desired  to  examine 
-n  in  connection  with  the  pending  motion  for  a  new  trial  "in  the  in- 
-est  and  furtherance  of  justice,"  and  the  court  permitted  the  attor- 
y  for  the  plaintiff  to  call  the  chauffeur  to  the  stand.  One  of  the  at- 
meys  for  the  appellant  then  asked,  in  effect,  whether  he  would  be 
rmitted  to  call  further  witnesses,  if  necessary,  and  the  court  an- 
gered in  the  affirmative.  It  was  shown  on  the  examination  of  Dono- 
n,  and  by  an  affidavit  of  one  of  the  attorneys  for  the  appellant  which 
B  court  received,  that  Donovan  had  been  subpoenaed  by  the  appellant, 
t  was  released  from  the  subpoena  on  the  understanding  that  he  was 
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to  appear  when  notified  by  his  own  attorney ;  that  pursuant  to  a  tele- 
phone message  from  his  attorney  he  came  to  court,  but  arrived  dur- 
ing the  summing  up,  and  was  then  informed  by  the  clerk  that  he  was 
too  late ;  but  failure  to  appear  was  not  drawn  to  the  attention  of  the 
court  and  no  request  for  the  postponement  of  the  trial  was  made  on 
that  account  He  was  placed  under  oath  and  examined  in  open  court 
and  testified  that  the  appellant  never  told  him  not  to  take  the  car 
out  without  a  written  order ;  that  on  the  evening  before  the  accident, 
after  repairing  the  car  and  between  11:30  and  12  o'clock  he  took  it 
out  to  test  it  and  stopped  at  the  Putnam  House  for  some  refreshments, 
and  there  invited  two  men  to  ride  with  him ;  that  they  took  a  ride 
and  stopped  at  a  restaurant,  and  after  leaving  there  he  ran  into  a  milk 
truck  and  injured  the  automobile ;  that  in  operating  the  car  that  night 
he  was  not  testing  it  all  the  time,  and  that  it  was  not  necessary  to  op- 
erate it  until  the  hour  that  he  did,  about  2 :30  in  the  morning,  for  the 
purpose  of  testing  it,  and  that  they  were  "joy-riding,"  but  that  he  did 
not  take  the  car  within  about  three  miles  of  the  scene  of  the  accident. 
Donovan  denied  having  made  certain  admissions  to  various  persons, 
and  the  appellant  desired  to  examine  them;  but  the  court  permitted 
him  to  submit  tfieir  affidavits  instead.  The  affidavits  tended  to  show 
that  Donovan  admitted  repeatedly  that  he  took  the  car  out  In  viola- 
tion of  instructions  given  by  the  appellant  and  for  the  sole  purpose 
of  taking  four  friends,  two  men  and  two  girls,  out  for  a  **joy-ride,'' 
but  corroborated  his  testimony  with  respect  to  their  not  having  been 
within  about  three  miles  of  the  scene  of  the  accident,  and  with  respect 
to  damaging  the  car  by  a  collision  with  a  milk  truck. 

[3-5]  While  the  practice  adopted  in  this  cas^  of  attempting  by  tes- 
timony and  affidavits  taken  by  consent  after  the  trial  to  sustain  or  upset 
the  verdict  of  the  jury  is  not  to  be  commended,  still  it  was  adopted 
at  the  request  of  the  plaintiff,  who  is  thereby  precluded  from  ques- 
tioning the  regularity  thereof.  In  the  circumstances,  this  evidence  is 
not  to  be  tested  by  the  rules  applicable  to  newly  discovered  evidence ; 
but,  since  it  was  not  before  the  jury,  it  is  not  to  be  reviewed  as  if  it 
had  been  passed  upon  by  the  jury  favorably  to  the  plaintiff.  The 
testimony  of  Donovan  and  of  the  affiants  whose  affidavits  were  thus 
used  on  the  motion  for  a  new  trial  tends  to  disprove  the  testimony  of 
the  single  witness  by  whom  the  car  was  identified,  and  also  to  show 
that  if  the  chauffeur  took  the  car  out  on  business  of  the  appellant  he 
was  not  engaged  in  the  business  of  his  employer  at  the  time  of  the 
accident.  Since  this  evidence  was  taken  to  be  considered  in  connec- 
tion with  the  motion  for  a  new  trial  in  the  interest  and  furtherance  of 
justice,  we  are  of  opinion  that  the  motion  for  a  new  trial  should  have 
been  granted. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  Order 
filed. 

CLARKE,  P.  J.,  and  PAGE  and  DAVIS,  JJ.,  concur.  DOWLING, 
J.,  dissents. 
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8HALKOWITZ  ▼.  J.  M.  HORTON  ICE  CREAM  CO. 
[Supreme  Court,  Appellate  Division,  First  D^;>artment    April  20,  1916.) 

MtJNioiPAL  Corporations  ^=»706(5) — CJollision  wnn  Automobile. 

Evidence  that  plaintiff  stepped  in  front  of  the  automobile  by  which  she 
was  injured  held  to  show  that  a  verdict  for  plaintiff  was  against  the 
weight  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  k 
1518;   Dec.  Dig.  <&»706(5).] 

Damages  ^s»15S(3) — ^Pleading — ^Proof— Injury  to  Wouan. 

Where  the  only  pain  to  a  woman  plaintiff  pleaded  or  specified  in  the 
bill  of  particulars  was  that  from  fracture  of  the  pelvis,  it  is  error  to  re- 
ceive evidence  that  the  fracture  prolonged  plaintiff's  pain  at  menstrual 
periods. 

psd.  Note. — For  other  eases,  see  Damages,  Cent  Dig.  |  441;  Dec  Dig. 
ig=»168(3).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Anna  Shalkowitz  against  the  J.  M.  Horton  Ice  Cream 

jmpany.    From  a  judgment  for  plaintiff,  defendant  appeals.     Re- 

Tsed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 

A.GE,  and  DAVIS,  JJ. 

Walter  L.  Glenney,  of  New  York  City,  for  appellant 
Clark  L.  Jordan,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  A  few  minutes  after  noon  on  the  16th  day  of 
[arch,  1914,  the  plaintiff,  while  passing  from  the  sidewalk  at  the 
>rtheasterly  comer  of  Seventh  avenue  and  Twenty-First  street  in 
lc  borough  of  Manhattan,  New  York,  for  the  purpose  of  board- 
g  a  north-bound  surface  street  car,  which  had  come  to  a  stop  at 
lat  corner  to  receive  passengers  before  she  stepped  off  the  curb,  was 
ruck  and  injured  by  a  Pierce- Arrow  auto-truck  owned  by  the  de- 
indant,  which  at  that  point  concededly  was  proceeding  northerly  along 
le  easterly  side  of  the  avenue  within  about  four  feet  of  the  curb, 
he  evidence  is  conflicting  as  to  whether  the  plaintiff  fell  in  front  of 
le  truck  or  was  struck  and  knocked  down  by  it.  The  evidence  on  her 
irt  tends  to  show  that  she  was  struck  by  the  left  front  of  the  truck, 
id  that  on  the  part  of  the  defendant  tends  to  show  that,  if  struck 
/  the  truck,  the  right  front  of  it  must  have  come  in  contact  with  her. 
he  vmcontroverted  evidence  shows  that,  after  she  was  thrown  down 
r  fell,  she  was  run  over  by  the  right  front  wheel  of  the  truck. 
The  evidence  on  the  part  of  the  plaintiff,  consisting  of  the  opinion 
E  one  Allen,  a  detective  sergeant  of  police,  with  respect  to  the  speed 
E  the  truck,  is  that  it  was  going  at  the  rate  of  about  20  miles  an  hour, 
id  moved  more  than  the  length  of  the  truck  after  hitting  plaintiff 
»f ore  stopping ;  and  that  on  the  part  of  the  defendant  tends  to  show 
lat  it  was  moving  only  from  6  to  8  miles  an  hour  and  stopped  with- 
i  a  few  feet.  The  avenue  and  street  were  unobstructed.  The  plain- 
ff  and  Miss  Smith,  who  accompanied  her,  stood  visiting  with  Allen 
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at  the  northeasterly  comer  of  the  avenue  and  Twenty-First  street  for 
a  few  minutes,  and  as  the  north-bound  car  came  along  Miss  Smith 
stepped  out  to  board  it,  and  as  the  car  was  coming  to  a  stop  the  plain- 
tiff was  bidding  Allen  good-bye,  and  immediately  after  it  stopped 
she  stepped  off  the  curb  toward  the  car.  She  testified  that  just  before 
leaving  the  curb  she  looked  up  and  down  the  avenue,  and  did  not  see 
the  truck  or  any  vehicle,  and  that  after  taking  a  step  or  two,  or  walk- 
ing two  or  three  feet  from  the  curb,  she  looked  again  with  the  same 
result ;  and  she  explained  her  inability  to  see  the  truck  on  the  groimd 
that  it  must  have  come  around  the  comer  of  Twenty-First  street,  for 
she  says  that  if  it  had  come  up  the  avenue  she  would  have  seen  it. 

There  is  no  direct  evidence  that  the  truck  came  into  Seventh  avenue 
from  Twenty-First  street ;  but  Miss  Smith  also  testified  that  she  looked 
before  crossing  over  to  the  car  and  did  not  sec  the  truck,  and  Allen 
testified  that  he  was  looking  toward  the  west  and  did  not  see  it  until 
it  was  within  5  or  6  feet  of  the  plaintiff,  to  whom  he  shouted,  "Run, 
Annie!"  and  he  says  the  plaintiff  then  attempted  to  run  toward  the 
street  car,  but  there  was  not  time  for  her  to  clear  the  truck.  One 
Steierman,  who  conducted  a  bakery  at  that  corner  and  was  standing 
near  the  window  looking  out,  saw  the  plaintiff,  Miss  Smith,  and  Allen 
visiting  on  the  comer,  and  from  where  he  then  was  could  see  down 
the  avenue  a  block  or  two,  and  says  he  did  not  see  the  truck;  but 
his  attention  was  then  distracted  by  his  business,  and  he  observed 
nothing  further  until  he  heard  a  scream  and  on  looking  out  saw  the 
accident.  This  is  the  only  evidence  offered  in  behalf  of  the  plaintiff 
that  has  any  material  bearing  on  the  question  as  to  whether  the  truck 
came  up  the  avenue  or  turned  into  it  from  Twenty-First  street. 

The  court,  on  receiving  in  evidence  an  ordinance  limiting  the  speed 
of  vehicles  turning  corners  to  4  miles  an  hour,  expressed  the  opinion 
that  the  only  theory  upon  which  the  plaintiff  was  entitled  to  go  to  the 
jury  was  that  the  truck  turned  into  Seventh  avenue  at  that  point,  and 
stated  that  if  it  came  up  the  avenue  she  either  must  have  seen  it  or 
failed  to  look  with  sufficient  diligence. 

On  the  part  of  the  defendant,  the  chauffeur  who  was  operating  the 
truck,  but  who  was  not  in  the  employ  of  the  defendant  at  the  time 
of  the  trial,  testified  that  he  was  on  his  way  from  No.  5  Worth  street 
to  defendant's  factory  on  Twenty-Fourth  street  between  Second  and 
Third  avenues ;  that  he  came  up  Hudson  street  to  Eleventh  street,  and 
over  that  to  Seventh  avenue,  and  intended  to  go  through  Twenty- 
Second  street  to  Second  avenue.  If  he  correctly  gave  his  destination, 
it  is  manifest  that  he  had  no  occasion  to  be  going  westerly  through 
Twenty-First  street;  and  if  he  had  been  going  easterly  on  Twenty- 
First  street,  as  the  car  had  stopped  north  of  the  northerly  crosswalk 
before  the  plaintiff  started  from  the  curb,  she  and  her  other  witnesses 
had  the  same  opportunity  of  seeing  the  truck  as  if  it  had  been  com- 
ing up  Seventh  avenue.  The  chauffeur  says  that  as  he  was  approach- 
ing Twenty-First  street,  he  saw  Miss  Smith  step  out  toward  the  car, 
and  that  he  slowed  down  and  swung  in  toward  the  right  to  afford  her 
a  free  passage,  and  that  as  he  came  nearly  opposite  the  plaintiff,  who 
was  talking  to  Allen,  she  stepped  in  front  of  the  truck,  taking  one  or 
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two  Steps  from  the  curb,  and  fell,  and  he  applied  the  foot  brake  and 
the  emergency  brake,  which  instantly  stopped  the  wheels  from  re- 
volving, but  that,  the  asphalt  with  which  the  street  was  paved  being 
moist,  the  truck  slipped  or  skidded  about  4  feet  and  stopped  within 
6  feet  of  where  plaintiff  was  crossing. 

The  defendant  called  four  other  apparently  disinterested  and  un- 
impeached  witnesses — one,  a  chauffeur  who  was  walking  northerly  on 
the  easterly  side  of  Seventh  avenue  about  20  feet  below  Twenty- 
First  street;  another,  an  entry  clerk  in  the  employ  of  O'Neill  &  Ad- 
ams, who  was  going  south  on  the  easterly  side  of  Seventh  avenue  in 
the  middle  of  the  block  between  Twenty-First  and  Twenty-Second 
streets;  another,  a  chauffeur  for  the  Novelty  Candy  Company,  who 
was  operating  one  of  the  trucks  and  followed  close  behind  the  defend- 
ant's truck  from  Fourteenth  street;  and  a  paper  and  paper  box 
peddler,  who  was  in  the  carriageway  with  a  pushcart  going  northerly 
on  Seventh  avenue  just  below  Twenty-First  street ;  and  each  of  them 
testified,  in  substance,  that  he  sav*  the  accident,  that  the  defendant's 
truck  was  coming  up  Seventh  avenue  at  an  ordinary  rate  of  speed, 
and  all  but  the  entry  clerk,  who  first  saw  it  a  few  feet  below  the  ac- 
cident, testified  positively  that  it  did  not  turn  into  the  avenue  from 
Twenty-First  street.  The  evidence  of  the  witnesses  called  by  the  de- 
fendant also  tends  to  show  that  the  plaintiff  stepped  into  the  street 
when  the  truck  was  in  plain  sight  and  almost  upon  her,  and  that  she 
was  hurrying  or  running  toward  the  car. 

[\]  On  the  point  with  respect  to  the  plaintiff's  freedom  from  con- 
tributory negligence,  we  are  of  opinion  that  her  own  admission  that  she 
did  not  start'  toward  the  car  until  after  it  had  stopped,  when,  according 
to  the  evidence,  the  distance  from  the  curb  to  the  easterly  rail  of  the 
car  track  was  upwards  of  22  feet,  renders  the  defendant's  theory  of 
the  accident  probable.  We  are  of  opinion  that  the  verdict  is  against 
the  weight  of  the  evidence,  and  especially  on  the  question  as  to  whether 
the  plaintiff  was  free  from  contributory  negligence. 

[2]  In  order  that  an  error  made  on  the  trial  may  not  be  repeated 
on  the  new  trial  which  is  to  be  directed,  we  deem  it  necessary  to 
point  out  that  the  court  erred  in  receiving  evidence  over  the  defendant's 
objection  that  it  was  not  within  the  issues,  to  the  effect  that  the  frac- 
ture of  the  pelvis  prolonged  the  plaintiff's  menstrual  periods,  and  that 
on  such  occasions  she  suffered  pain  for  a  much  longer  time  than  there- 
tofore. The  only  pain  pleaded  or  specified  in  the  bill  of  particulars 
was  that  flowing  directly  from  the  fracture  of  the  pelvis.  If  damages 
were  to  be  claimed  for  pain  thus  indirectly  caused,  they  should  have 
been  pleaded  or  specified  in  the  bill  of  particulars. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All  con- 
cur. 
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DBTHLOFP  ▼.  VOIT. 
(Supreme  Oourt,  Appellate  Division,  First  Department    April  20,  1916.) 

1.  Judgment  ^=»243'— Issuech-Pabties. 

In  a  suit  between  vendor  and  purchaser  involvlnif  the  validity  of  re- 
strictive covenants,  it  is  not  competent  for  the  court  to  decide  whether 
third  parties  not  before  the  court  are  entitled  to  have  the  covenants  &k- 
foroed. 

[Bd.  Note.— For  other  cases,  see  Judgment,  Cent,  Dig.  i  428;  Dec. 
Dig.  <&=>^43.] 

2.  Specific  Pebfobmance  ^s»9&— Sufhcienct  of  Vendor's  Title—Mabket- 

ABLE  Title. 

Specific  performance  of  a  private  contract  to  purchase  land  will  not  be 
enforced,  unless  the  title  is  marketable. 

[Ed.  Note.— For  other  cases,  see  Specific  Performance,  Gent  Dig.  ff 
257-277;   Dec.  Dig.  «=»95.] 

S.  Vendob  and  Pubohaseb  ^=»130(2) — ^Mabkbtable  Title—Restbictivb  Cove- 
nants. 

A  title  subject  to  restrictive  covenants  which  impose  greater  restric- 
tions on  the  use  of  the  land  than  those  imposed  by  law  is  unmarketable, 
and  the  court  will  not  inquire  whether  the  restrictions  are  beneficial  or 
otherwise. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  ( 
246;  Dec.  Dig.  <&=>130(2).] 

Controversy  by  Louis  H.  G.  DethlofF  against  Nellie  Voit,  submitted 
under  Code  Civ.  Proc.  §§  1279-1281.    Judgment  ordered  for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Abraham  M.  Pariser,  of  New  York  City,  for  plaintiff. 
David  Galewski,  of  New  York  City,  for  defendant. 

LAUGHLIN,  J.  The  defendant  was  the  owner  of  the  land  and 
buildings  known  as  Nos.  194  and  196  Second  avenue,  borough  of  Man- 
hattan, New  York,  and  on  or  about  the  2d  day  of  December,  1912,  she 
entered  into  an  agreement  in  writing  for  the  sale  and  conveyance 
thereof  to  the  plaintiff.  At  the  time  agreed  upon  for  closing  title  she 
tendered  a  full-covenant  warranty  de«i,  but  plaintiff  refused  to  take 
title  on  account  of  restrictive  covenants  to  which  the  title  of  defendant 
was  subject.  The  restrictive  covenants  were  contained  in  a  deed, 
forming  part  of  defendant's  chain  of  title,  executed  by  Peter  G.  Stuy- 
vesant  and  wife  to  James  Robertson  on  the  31st  day  of  January,  1846, 
and  recorded  in  the  office  of  the  register  of  the  city  and  coun^  of  New 
York  on  the  same  day  in  Liber  473  of  Conveyances,  pages  1/,  18,  and 
19.  The  grantee  of  the  premises  thereby  covenanted  with  the  grantor, 
his  heirs  and  assigns,  among  other  things,  that : 

Neither  he  nor  his  h^rs  nor  assigns  "shall  at  any  time  hereafter  erect 
on  the  premises  any  building  the  front  wall  whereof  shaU  approach  within 
eight  feet  of  the  line  of  the  avenue,  *  *  *  and  that  whenever  the  said 
premises  shall  be  improved  there  shall  be  erected  thereon  a  building  covering 
the  width  of  the  said  lot,  and  at  least  45  feet  deep,  three  or  more  stories  high, 
two  stories  thereof  to  be  at  the  least  24  feet  in  the  clear  and  finished  for  a 
genteel  residence,  or  else  a  church  or  place  of  pubUc  worship.    And  it  is  un- 

^=:»Por  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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erstood  tliat  this  covenant  Is  attached  to  the  premises,  and  that  it  shall  be 
iwf ul  not  only  for  the  said  Peter  G.  Stuyvesant,  his  heirs  or  assigns,  but  also 
>r  the  owner  or  owners  of  any  lot  adjoining  the  premises,  to  institute  and 
rosecute  any  proceedings  at  law  or  in  equity  against  the  person  or  persons 
lolatlng  the  same,  it  being  understood  that  this  covenant  is  not  to  be  en- 
>rced  personally  against  the  said  party  of  the  second  part,  his  heirs  or  as- 
igns,  unless  he  or  they  being  the  owner  or  owners  of  the  premises  shall  per- 
>nally  violate  the  same." 

The  omitted  part  of  the  covenants  was  in  the  usual  form  against  nui- 
ances,  and  to  tiiem  no  objection  was  or  is  interposed.  The  stipulated 
acts  further  show  that,  when  the  deed  containing  the  restrictive  cov- 
nants  was  executed,  the  premises  in  question  had  not  been  built  upon, 
ut  were  subsequently  improved  by  the  erection  of  two  dwellings  there- 
n  in  the  manner  contemplated  by  the  agreement,  and  that  on  the  eight 
eet  in  front  of  the  buildings  tfierc  was  a  courtyard  inclosed  by  a 
tone  coping,  and  that  similar  courtyards  were  maintained  in  front  of 
he  buildings  on  the  block  and  on  the  blocks  south  and  north  thereof. 
t  is  further  shown  by  the  stipulated  facts  that  for  a  long  time  there- 
iter  the  neighborhood  remained  a  high-class  residential  section,  but 
hat,  beginning  about  10  or  12  years  ago,  the  neighborhood  in  ques- 
ion  "slowly,  but  gradually,  changed  from  a  genteel  residential  neigh- 
KDrhood  to  a  business  and  tenement  neighborhood" ;  that  an  electric 
rolley  line  runs  north  and  south  on  the  avenue,  and  that  the  courtyards 
m  the  avenue  have  been  gradually  removed  as  the  residences  were  torn 
lown  or  changed  into  business  or  tenement  property,  and  have  all 
lisappeared;  that  what  was  formerly  the  courtyard  in  front  of  the 
)remises  immediately  to  the  south  has  been  built  upon  to  the  street 
ine,  and  is  occupied  by  a  saloon  and  liquor  store  on  the  ground  floor, 
vith  tenements  above ;  that  the  premises  immediately  to  the  north  are 
low  occupied  by  a  six-story  tenement  house,  with  stores  on  the  ground 
loor  used  for  business  purposes ;  that  the  premises  in  question  are  now 
ised  for  business  purposes  and  as  a  boarding  house ;  and  that  all  or 
learly  all  of  the  premises  in  the  neighborhood  are  used  for  business 
>urposes,  or  as  tenements,  boarding  houses,  or  furnished  room  houses. 

The  plaintiff  claims  that,  notwithstanding  these  changes  in  the  char- 
icter  of  the  neighborhood  and  the  failure  to  observe  the  restrictive 
rovenants  with  respect  to  the  character  of  the  buildings  and  with  re- 
>pect  to  the  use  of  the  eight  feet  immediately  adjoining  the  street,  the 
itle,  owing  to  these  restrictive  covenants,  is  unmarketable;  and  the 
lef endant,  on  the  other  hand,  contends  that  the  stipulated  facts  render 
he  restrictive  covenants  unenforceable. 

[1]  It  is  highly  probable  that  the  restrictive  covenants  are  no  longer 
mforceable,  and  that  there  is  but  little  danger  of  liability  for  damages 
For  a  violation  thereof  in  the  use  of  the  premises  in  question ;  but  those 
questions  cannot  be  decided  on  this  submission,  for  the  parties  who  may 
ittempt  to  enforce  the  restrictive  covenants  or  to  recover  damages  for 
their  violation  are  not  before  the  court  and  would  not  be  bound  by  the 
decision.  The  learned  counsel  for  the  defendant  relies  upon  decisions 
(iiade  in  suits  in  equity,  either  to  enforce  restrictive  covenants,  or  to 
bave  them  declared  no  longer  of  force.  In  those  cases,  all  parties  in 
Interest  were  before  the  court;  but  in  nearly  every  case  in  which  the 
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court  refused  to  enjoin  a  violation  of  the  covenants  on  account  of  a 
changed  condition  of  the  neighborhood,  it  was  expressly  recognized 
that  there  might  be  a  liability  for  damages  in  an  action  at  law  (see 
McClure  v.  Leaycraft,  183  N.  Y.  36,  75  N.  E.  961,  5  Ann.  Cas.  45 ; 
Goodhue  v.  Cameron,  142  App.  Div.  470,  127  N.  Y.  Supp.  120) ;  and 
in  Zipp  V.  Barker,  40  App.  Div.  1,  57  N.  Y.  Supp.  569,  affirmed  166 
N.  Y.  621,  59  N.  E.  1133,  building  on  a  courtyard  in  violation  of  a 
restrictive  covenant  was  enjoined,  notwithstanding  the  fact  that  the 
evidence  showed  that  the  character  of  the  neighborhood  had  changed 
from  residential  to  business  purposes  since  the  making  of  the  restric- 
tive covenants. 

[2,  3]  As  already  observed,  the  parties  for  whose  benefit  these  re- 
strictive covenants  were  made  are  not  before  the  court,  and  therefore 
it  is  not  competent  for  the  court  to  decide  whether  they  are  entitled  to 
have  a  violation  of  the  covenants  enjoined,  or  to  recover  damages  for 
a  violation  thereof.  Those  are  the  questions  to  which  the  briefs  of 
the  respective  parties  are  addressed;  but  the  question  presented  for 
decision  by  this  submission  is  whether  the  defendant's  title  is  market- 
able, and  the  authorities  bearing  upon  that  question  have  not  been 
cited,  or  drawn  to  our  attention  by  counsel  for  either  party.  It  is, 
however,  the  well-settled  rule  that  specific  performance  of  a  private 
contract  to  purchase  land  will  not  be  enforced  unless  the  title  is  mar- 
ketable, and  that  a  title  subject  to  restrictive  covenants  which  impose 
greater  restrictions  on  the  use  of  the  land  than  those  imposed  by  law 
render  the  title  unmarketable,  and  that  the  court  will  not  in  such  case 
inquire  into  the  question  whether  the  restrictions  are  beneficial  or 
otherwise.  Heller  v.  Cohen,  154  N.  Y.  299,  306,  48  N.  E.  527; 
Kountze  v.  Helmuth,  67  Hun,  343,  22  N.  Y.  Supp.  204,  affirmed  140 
N.  Y.  432,  35  N.  E.  656;  Goodrich  v.  Pratt,  114  App.  Div.  771,  100 
N.  Y.  Supp.  187;  Wetmore  v.  Bruce,  118  N.  Y.  319,  23  N.  E.  303; 
Dieterlen  v.  Miller,  114  App.  Div.  40,  99  N.  Y.  Supp.  699;  Heim  v. 
Schwoerer,  115  App.  Div.  295,  100  N.  Y.  Supp.  808,  affirmed  187  N. 
Y.  543,  80  N.  E.  1111 ;  Scudder  v.  Watt,  98  App.  Div.  228,  90  N.  Y. 
Supp.  605;  McDougall  v.  Schneider,  134  App.  Div.  208,  118  N.  Y. 
Supp.  861. 

We  are  of  opinion,  therefore,  that  the  title  was  unmarketable,  and 
that  the  plaintiff  is  entitled  to  judgment  for  $750  in  accordance  with 
the  stipulation,  but  without  costs.    All  concur. 


FOWLER  et  aL  v.  GRESS  MFG.  00. 

(Supreme  Court,  AppeUate  Term,  Second  De];)artment     March,  1916.) 

1.  Sales  <9=»418(1) — Bbbach  of  CJontbact—Nominal  Damages. 

On  the  breach  of  seUer's  contract  to  deUver  lumber,  the  buyer  was  en- 
titled to  Judgment  at  least  for  nominal  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §f  1174,  1180,  1201 ; 
Dec.  Dig.  <®=>418(1).] 
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.  Saues  «=»418<8)— Buteb's  Action  fob  Bbbach — ^Damages — Statute. 

Under  Personal  Property  Law  (Consol.  Laws,  c.  41)  $  148,  added  by 
Laws  1911,  c  571,  providing  that  where  there  Is  an  available  market  for 
the  goods,  the  measure  of  damages,  In  the  absence  of  drcumstances  show- 
ing damages  to  a  greater  amount,  is  the  difference  between  the  contract 
price  and  the  market  or  current  price  of  the  goods  when  they  ought  to 
have  been  delivered,  or,  if  no  time  for  delivery  was  fixed,  then  on  the 
refusal  to  deliver,  the  buyer  of  certain  lumber  purchased  afloat  in  the 
harbor  available  for  delivery  before  the  date  when  the  seller  refused  to 
deliver,  was  entitled  to  the  difference  between  the  contract  price  and 
tlie  current  or  market  price  of  lumber  available  for  delivery  on  the  date 
when  the  seller  refused  to  deliver  it 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent.  Dig.  §  1181;  Dec.  Dig. 
<8=>418(3).3 

;.  Sales  <S5=>418(3) — Buyeb's  Action  fob  Bbeaoh— Damages — Mabket  Peicb. 
If  the  lumber  could  have  been  purchased  afloat  within  the  port  of  New 
York,  where  it  was  to  be  delivered,  the  damages  would  be  the  difference  be- 
tween the  contract  price  and  such  market  price,  instead  of  the  market 
price  for  lumber  to  be  brought  from  the  South  at  some  indefinite  time; 
but,  if  there  was  no  available  market  for  lumber  afloat,  the  market  price 
of  such  lumber  in  an  available  market,  whether  it  came  from  yards  or 
vessels,  was  to  be  taken  as  the  market  price. 

{Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §  1181;  Dec.  Dig. 
<S=*418(3).] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  Dis- 
rict. 

Action  by  Robert  A.  Fowler  and  another  against  the  Gress  Manu- 
facturing Company.  From  a  judgment  in  favor  of  the  defendant,  dis- 
nissing  plaintiffs'  complaint  on  the  merits,  they  appeal.  Reversed,  and 
I  new  trial  ordered. 

Argued  before  KAPPER,  BLACKMAR,  and  CALLAGHAN,  JJ. 

Alfred  R.  Bunnell,  of  New  York  City,  for  appellants. 
Conklin  &  Reid,  of  New  York  City  (Harry  D.  Holden  and  William 
R..  Conklin,  both  of  New  York  City,  of  counsel),  for  respondent. 

BLACKMAR,  J.  [1]  The  contract  and  the  breach  by  the  defend- 
int  was  established  beyond  dispute  and  found  by  the  court.  The 
plaintiffs  were  therefore  entitled  to  judgment,  at  least  for  nominal 
iamages.  But  the  real  question  litigated  was  whether  plaintiffs  had 
proved  substantial  damages;  and  we  think  the  decision  reached  by 
iie  learned  trial  justice,  so  concisely  stated  in  his  opinion,  requires  a 
lonsideration  of  that  question  by  this  court. 

[2,  3]  The  action  was  brought  for  the  failure  of  the  defendant,  the 
irendor  in  an  executory  contract  for  the  sale  of  merchandise,  to  make 
ielivery.  The  measure  of  damages  is  fixed  by  statute  as  follows  (Per- 
jonal  Property  Law,  §  148) : 

"Where  there  is  an  available  market  for  the  goods  In  question,  the  measure 
>f  damages,  in  the  absence  of  special  circumstances  showing  proximate 
Iamages  of  a  greater  amount,  is  the  difference  between  the  contract  price  and 
Jie  market  or  current  price  of  the  goods  at  the  time  or  times  when  they  ought 
;o  have  been  delivered,  or,  if  no  time  was  fixed,  then  at  the  time  of  the  re- 
cusal to  deliver." 

^s^FoT  olber  cases  see  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  Dlge^'ts  ft  Indexes 
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The  merchandise  was  40,000  feet  of  long  leaf  yellow  pine,  dressed 
on  one  side.  No  time  was  fixed  for  delivery  in  the  contract ;  but  the 
defendant,  by  a  letter  written  subsequently  to  the  date  of  the  contract, 
stated  that  the  lighter  could  not  be  at  plaintiffs'  place  "before  Thurs- 
day or  Friday  of  next  week,"  and,  as  the  lumber  was  on  a  lighter  in 
the  harbor,  prompt  delivery  was  anticipated  by  both  parties.  On 
November  16,  1914,  defendant  arbitrarily  refused  to  deliver  the  goods. 
According  to  the  words  of  the  statute,  as  the  contract  fixed  no  time 
for  delivery,  the  damages  must  be  ascertained  as  of  the  date  of  the 
refusal,  to  wit,  November  16th. 

Stress  is  laid  on  the  difference  between  a  wholesale  and  retail  market, 
and  the  decision  that  plaintiffs  had  not  proved  damages  rested  on  the 
use  of  these  terms.  The  witnesses  did  use  these  terms;  but  in  fact 
the  real  difference  between  the  two  markets  was  that  one  was  a  market 
for  the  lumber'afloat,  either  in  sailing  vessels  or  lightered  from  steam- 
ers, as  brought  from  the  South,  and  the  other  was  a  market  for  the 
lumber  sold  from  the  yards.  The  price  of  lumber  delivered  from 
the  yards,  whether  in  large  or  small  amounts,  was  much  greater  than 
for  that  afloat,  because  subjected  to  the  added  expense  of  handling. 
There  was  no  lumber  afloat  for  immediate  delivery  in  the  harbor  of 
New  York  on  November  16th.  The  only  way  in  which  plaintiffs  could 
have  obtained  that  amount,  at  what  the  witnesses  called  "wholesale," 
was  to  buy  it  for  shipment  from  the  South.  It  might  have  taken  weeks 
to  get  delivery.  But  the  plaintiffs  did  not  purchase  lumber  to  be 
brought  from  the  South.  They  bought  lumber  then,  when  the  con- 
tract was  made,  in  the  port  of  New  York  lying  on  a  lighter,  delivery 
of  which  was  practically  immediate.  They  were  not  indemnified  if 
compelled  to  buy  and  wait  an  indefinite  time  for  arrival  from  the  South. 
The  letter  written  by  the  plaintiffs,  after  the  breach  of  the  contract, 
did  not  change  the  rights  of  the  parties,  which  were  fixed  when  the 
contract  was  breached. 

If  it  can  be  established  that  there  was  an  available  market  for  lum- 
ber then  in  the  harbor  of  New  York,  the  price  for  which  did  not  ex- 
ceed the  contract  price,  the  judgment  should  be  for  nominal  damages. 
But  if  that  price  was  only  for  lumber  to  be  brought  at  some  indefinite 
time  in  the  future  from  the  South,  then  the  damages  are  measured 
by  the  market  or  current  price  in  any  other  available  market.  It  seems 
from  the  evidence  that  the  amount  and  kind  of  lumber  in  question 
could  have  been  bought  in  the  port  of  New  York  on  November  16th. 
There  was  tlierefore  an  available  market.  If  there  was  such  an  avail- 
able market,  the  plaintiffs  were  entitled  to  resort  to  it  to  measure  their 
damages.  If  the  defendant  suffers  on  account  of  the  enhanced  price, 
being  the  difference  between  the  price  of  lumber  afloat  and  lumber  in 
the  yards,  it  is  the  result  of  its  breach  of  the  contract.  The  statutory 
measure  of  damages  should  not  be  distorted  to  save  a  defendant  who 
has  deliberately  and  without  excuse  broken  his  contract. 

We  have  carefully  considered  whether  the  conclusion  of  the  learned 
trial  justice  that  plaintiffs  "suffered  no  damages'*  could  not  be  sus- 
tained by  the  evidence  of  the  market  in  Maurer  and  Newark,  N.  J. 
But  we  are  not  satisfied  that  the  merchandise  could  have  been  pur- 


Digitized  by 


Google 


up.  Ct.)  IN  RB   HAYES'  ESTATB  527 

based  there,  loaded  into  lighters,  and  brought  and  delivered  f.  o.  b» 
laintiffs'  dock  at  the  contract  price.  We  state  in  conclusion  as  fol- 
>ws: 

First.  Plaintiffs,  having  purchased  merchandise  then  in  the  harbor 
f  New  York,  available  for  delivery  before  the  date  when  defendant 
efused  to  deliver,  are  entitled  to  the  difference  between  the  contract 
rice  and  the  current  or  market  price  for  lumber  available  for  delivery 
»n  November  16,  1914. 

Second.  If  the  lumber  could  have  been  purchased  afloat  within 
vhat  is  recognized  as  being  the  port  of  New  York,  in  its  commercial, 
nd  not  geographical  or  political,  sense,  this  is  the  market  price  to  be 
aken,  but  not  the  market  price  for  lumber  to  be  brought  from  the 
south  at  some  indefinite  time. 

Third.  If  there  was  no  available  market  for  lumber  afloat,  then  re- 
ort  should  be  had  to  any  other  available  market,  and  this  means  a 
narket  where  there  is  a  current  or  market  price  for  lumber  of  the 
:ind  and  quantity  specified  in  the  contract,  without  regard  to  whether 
t  comes  from  yards  or  vessels. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  $30  costs 
:o  the  appellants  to  abide  the  event.    All  concur. 


In  re  HAYES'  ESTATE. 
(Supreme  CJourt,  Appellate  Division,  First  Department    April  20,  1916.) 

..   EXECtTTOBS  AND  AoiflNISTBATORS  ^=5>35(17) — ^ReICOVAL — DBCBEE — STATUTE. 

Decree  remoying  an  executor  for  failure  to  comply  with  a  decree  of  the 
Surrogate's  Court,  authorized  by  Code  Civ.  Proc.  §  2569,  subd.  3,  must 
adjudicate  or  recite  either  that  the  refusal  of  the  executor  to  comply  with 
the  decree  was  willful  or  that  his  failure  or  neglect  so  to  do  was  without 
cause. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §  257;   Dec.  Dig.  «=»35(17).] 

I    EXECUTOBfi   AND   ADMINISTRATORS   ^=»35(17) — DECREE   FOR    REMOVAL — FORM. 

Where  the  citation,  issued  to  an  executor  on  his  ooexecutor's  petition, 
.required  the  executor  to  show  cause  why  an  order  should  not  be  made 
directing  him  to  countersign  checks  with  his  coexecutor,  "or,  upon  re- 
fusal, to  be  removed  as  such  coexecutor,  and  for  such  other  relief  as  may 
be  just  In  the  premises,"  the  decree  for  removal  should  have  been  In  the 
alternative,  requiring  the  executor  to  comply  with  the  former  decree  of 
the  court  within  a  time  specified,  and,  In  default  thereof,  that  he  be  re- 
moved and  his  letters  revoked. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  i  257;   Dec.  Dig.  <BS=>35(17).] 

Dowllng  and  Davis,  JJ.,  dissenting. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  tlie  judicial  settlement  of  the  estate  of  John  Hayes. 
From  a  decree  removing  John  R.  Hayes  as  one  of  the  executors,  and 
revtrfcing  the  letters  testamentary  issued  to  him,  and  directing  him  tp 
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file  and  iudicially  settle  his  account  as  executor,  he  appeals.  Decree 
amended  and  affirmed. 

Argued  before  CLARKE,  P.  T.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Edwin  V.  Guinan  and  T.  L.  A.  Britt,  both  of  New  York  City,  for  ap- 
pellant. 

Antotiio  Ferme,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  [1]  The  decree,  according  to  the  recitals  therein^ 
was  based  on  the  failure,  neglect,  and  refusal  of  the  appellant  to  obey 
the  order  and  direction  contained  in  a  decree  in  this  proceeding,  dated 
and  entered  on  the  7th  day  of  June,  1915 ;  and  it  is  claimed  that  it  was 
authorized  by  section  2569,  subd.  3,  of  the  Code  of  Civil  Procedure. 
That  section  authorizes  the  removal  of  an  executor  where  a  citation 
has  been  issued,  upon  a  petition  as  therein  provided,  requiring  him 
to  show  cause  why  such  a  decree  should  not  be  made  "where  he  has 
willfully  refused,  or,  without  good  cause,  neglected,  to  obey  any  lawful 
direction  of  the  surrogate  contained  in  a  decree  or  order,  or  any  pro- 
vision of  law  relating  to  the  discharge  of  his  duty."  The  decree  con- 
tains no  adjudication  or  even  recital  that  the  refusal  of  the  appellant 
to  comply  with  the  decree  was  willful,  or  that  his  failure  or  neglect 
so  to  do  was  without  good  cau^e,  one  of  which  we  think  was  a  pre- 
requisite to  the  granting  of  such  a  decree.  Moreover,  we  are  of  opin- 
ion that  the  decree  should  have  been  in  the  alternative,  requiring  him 
to  comply  with  the  former  decree  of  the  court  within  a  time  specified, 
and  in  default  thereof  that  he  be  removed  and  his  letters  revoked. 

[2]  The  petition,  upon  which  the  citation  issued,  was  made  by  the 
appellant's  coexecutor.  It  showed,  among  other  things,  that  a  decree 
was  made  in  this  proceeding  on  tlie  17th  day  of  September,  1913,  which 
provided  that  the  appellant's  coexecutor  was  entitled  {o  be  reimbursed 
from  the  estate  the  sum  of  $1,219.92  for  moneys  expended  by  him 
personally  in  preserving  the  estate,  and  the  further  sum  of  $292.22, 
as  commissions,  making  a  total  of  $1,512.14;  that  at  that  time  the 
executors  had  no  f imds  from  which  said  amounts  could  be  deducted ; 
that  subsequently  the  sum  of  $1,287.64  was  received  by  the  executors 
and  deposited  in  the  Fifth  National  Bank  to  the  credit  of  the  estate, 
which  could  be  withdrawn  only  on  a  check  signed  by  both  executors ; 
that  the  appellant  refused  to  sign  a  check  for  the  reimbursement  of 
his  coexecutor,  on  the  ground  that  the  decree  did  not  contain  a  specific 
direction  requiring  both  executors  to  join  in  making  the  payment,  and 
on  that  ground  a  former  application  requiring  the  appellant  to  show 
cause  why  he  should  not  join  in  drawing  a  check,  or  be  removed,  was 
denied;  and  that  subsequently,  and  on  the  7th  day  of  June,  1915,  the 
former  decree  was  amended  by  incorporating  therein  an  express  pro- 
vision requiring  both  executors  to  make  the  payment.  The  petition 
prayed  that  a  citation  issue  requiring  the  appellant  to  show  cause  why 
he  should  not,  as  executor,  sign  checks  for  such  payment  in  accord- 
ance with  the  decree  of  June  7,  1915,  or  be  removed  as  executor.  The 
citation  issued  on  the  petition  required  the  appellant  to  show  cause 
why  an  order  should  not  be  made  directing  him  to  countersign  checks^ 
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ith  his  coexecutor  for  the  payment  of  the  indebtedness  due  to  his- 
>executor  "or  upon  refusal  to  be  removed  as  such  coexecutor,  and 
>r  such  other  relief  as  may  be  just  in  the  premises."  On  the  return 
f  the  citation,  the  appellant  defaulted,  and  when  his  attention  was 
rawn  thereto  by  a  notice  of  settlement  of  a  proposed  decree  reciting 
is  default  he  claimed  that  the  citation  had  not  been  served  upon  him. 
'he  default  was  then  opened  by  consent,  and  the  motion  was  restored 

>  the  calendar  for  hearing,  and  evidently  was  heard  the  next  day; 
Lit,  so  far  as  appears^  no  order  was  entered  thereon. 

The  appellant  then,  upon  an  affidavit  showing,  among  other  things, 
lat  the  citation  was  not  served  upon  him,  that  he  had  not  sufficient 
me  before  the  argument  of  the  motion  on  the  default  being  opened 

>  prepare  an  affidavit  in  opposition,  that  he  had  not  refused  to  sign 
check  after  the  decree  had  been  so  amended  on  the  7th  day  of  June, 

915,  that  he  had  been  advised  by  counsel  that  there  should  have  been 
n  intermediate  accounting  after  the  money  was  received  by  the  ex- 
:utors  before  they  were  warranted  in  disbursing  it,  that  he  had  acted 
1  good  faith  and  with  a  view  to  protectfng  the  interests  of  the  estate, 
1  which  minors  were  the  principal  beneficiaries,  that  he  had  never 
rillf  uUy  disobeyed  any  order  of  the  court,  and  never  intended  so  to 
o,  and  that  he  was  ready  and  willing  to  comply  with  any  direction 
rhich  the  court  may  see  fit  to  make,  obtained  an  order  to  show  cause 
^hy  there  should  not  be  a  reargument  of  the  motion,  and  a  stay  of 
roceedings.  The  decree  from  which  the  appeal  is  taken  was  made 
n  the  reargument  of  the  motion.  On  such  reargument  an  affidavit 
^as  presented  tending  to  show  that  there  was  an  error  in  the  affi- 
avit  of  service  of  the  citation  with  respect  to  the  place  of  service, 
ut  that  service  was  actually  made  at  another  place,  and  to  the  effect 
Iso  that  the  appellant's  objection  that  there  should  be  an  intermedi- 
te  accounting  was  not  made  in  good  faith,  for  the  reason  that  he 
ad  signed  not  less  than  12  other  diecks  for  the  withdrawal  of  money 
ubsequent  to  the  making  of  the  decree  in  1913. 

We  are  of  opinion  that  from  the  form  of  the  citation  the  appellant 
iras  entitled  to  be  afforded  an  opportunity  to  sign  the  check,  upon  the 
ourt's  deciding  that  it  was  his  duty  so  to  do,  before  being  removed. 
]*he  decree,  therefore,  should  be  amended,  so  as  to  require  him  to 
ign  and  deliver  to  his  coexecutor,  or  to  the  attorney  for  the  latter,  a 
heck  for  the  pajmient  of  his  coexecutor  in  an  amount  not  in  excess 
f  the  amount  to  the  credit  of  the  estate,  within  24  hours  after  the 
ervice  of  the  decree  as  so  amended  upon  his  attorney,  and  that  upon 
roof  of  his  failure  so  to  do,  an  ex  parte  order  may  be  entered  remov- 
ig  him  and  revoking  his  letters  testamentary,  and,  as  so  amended, 
fBrmed,  without  costs.    Settle  order  on  notice. 

CLARKE,  P.  J.,  and  PAGE,  J.,  concur.  DOWUNG  and  DAVIS. 
J.,  dissent. 

108N.7J3.-84 
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GODFBY  V.  MiATZENE  et  at 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  0,  1916.) 

Injunction  ^=s>170— Vacation  Ex  Paste — Action  of  Appellate  Division — 
Statute. 

The  Appellate  Division  will  not  exercise  any  power,  to  vacate  ex  parte 
temporary  injunction  order,  it  may  have,  under  Code  Civ.  Proa  S  626^ 
providing  that  a  party  enjoined  without  notice  may  apply  ex  parte  for  an 
order  vacating  or  modifying  the  injunction  order,  where  it  is  not  clear 
that  the  papers  on  which  the  order  was  granted,  on  which  the  motion  to 
vacate  must  be  determined,  do  not  make  out  a  case  for  such  temporary 
restraining  order. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  H  856^  350;  Dec. 
Dig.  0»17O.] 

Merrell,  J.,  dissenting. 

Action  by  Antonia  Baumer  Matzene  against  James  J.  Godfry  and 
another.  Application  ex  parte  on  behalf  of  Joseph  G.  Glass,  as  re- 
ceiver, etc.,  to  vacate  a  restraining  order  granted  by  the  Supreme 
Court,  enjoining  the  receiver  and  others  from  taking  any  proceedings 
in  another  action  until  the  hearing  and  determination  of  the  motion 
contained  in  the  order  sought  to  be  vacated.    Application  denied. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  and 
MERRELL,  JJ. 

Charles  E.  Spencer,  of  Syracuse,  for  applicant. 

PER  CURIAM.  The  application  ex  parte  to  vacate  the  injunction 
should  be  denied.  While  the  Appellate  Division  of  this  Department 
may  have  power  under  section  626  of  the  Code  of  Civil  Procedure  to 
vacate  and  set  aside  without  notice  the  injunction  order  (Matter  of 
Porter,  30  App.  Div.  251,  51  N.  Y.  Supp.  613),  we  think  the  power 
should  not  be  exercised.  It  is  not  so  clear  that  the  papers  upon  which 
the  order  was  granted  do  not  make  out  a  case  for  a  temporary  re- 
straining order  as  to  warrant  setting  aside  the  order  summarily  and 
without  notice.  This  motion  must  be  determined  upon  those  papers 
alone.  The  order  to  show  cause  why  the  injunction  should  not  be 
continued  is  returnable  at  Special  Term  to-morrow,  at  which  time  a  full 
hearing  may  be  had,  and  we  cannot  assume  that  that  court  will  not 
make  a  proper  disposition  of  the  matter. 

MERRELL,  J.,  dissents. 


O'NBIL  ▼.  LEHIGH  VAI/LHT  R.  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    March  8,  1910.) 
1.  Appeal  and  Ebbob  ^=>1062(1) — ^Habmless  Ebbo^—^Submibbion  of  Issttb. 
In  a  suit  by  a  brakeman,  Injured  by  a  fireman  stopping  his  engine  un- 
expectedly, the  erroneous  submission  of  the  question  of  negligent  superin- 
tendence by  the  fireman  is  not  prejudicial,  where  the  Jury  have  found  the 
fireman  negligently  managed  the  engine,  as  the  jury  must  have  reached 
the  same  result  if  they  had  been  pr(^>erly  Instructed  the  fireman  was  not 
a  superintendent. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |  4212; 
Dec.  Dig.  «=»1062(1).] 
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yUsTEB  AWD  Sbbtant  e=3>265(14) — ^Action  fob  Injubiks— ®xnu>«N  of  Pboof 

CONTBIBUTOBT  NEGUOBNCB. 

Labor  Law,  fi  202a,  as  added  by  Laws  1910,  c.  352,  casting  the  burden  of 
proof  of  plaintiff's  contributory  negligence  upon  the  defendant  In  an  ac- 
tion for  personal  Injuries  by  a  servant,  Is  applicable  to  all  actions  for  per- 
sonal Injuries  on  the  ground  of  n^ligence  by  employ^  against  employer, 
whether  brought  under  the  employers'  liability  provislonB  of  the  Labor 
Law  (Consol.  Laws,  c.  31,  §§  200-204)  or  not. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S§  893, 
908;  Dec.  Dig.  <8=>265(14).] 

\ppeal  from  Trial  Term,  Cortland  County. 

\ction  by  Charles  A.  O'Neil  against  the  Lehigh  Valley  Railroad 

mpany.     From  a  judgment  for  plaintiff,  defendant  appeals.     Af- 

ned. 

\rgued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  and 

2RRELL,  JJ. 

Peter  F.  McAllister  and  Cobb,  Cobb,  McAllister  &  Feinberg,  all  of 

laca,  for  appellant. 

Mathan  L.  Miller,  of  Syracuse,  and  James  F.  Dougherty,  of  Cortland, 

•  respondent. 

PER  CURIAM.    This  action  is  by  the  servant  against  the  master 

•  personal  injuries  caused  by  defendant's  negligence  and  is  brought 
der  the  employers'  liability  provisions  of  the  I^bor  Law.  Plaintiff 
s  a  brakeman,  and  was  injured  while  "staking  out"  a  freight  car 
)m  a  siding  to  the  main  track  of  defendant's  railroad.  Plaintiff 
Lced  one  end  of  a  stake  ten  feet  long  against  the  end  of  the  freight 
•,  and  held  it  there  while  the  engine  upon  the  main  track  backed 

until  it  came  against  the  other  end  of  the  stake,  when  the  engine  on 
nal  from  plaintiff  continued  to  back  for  the  purpose  of  moving  the 

•  along  the  siding  and  onto  the  main  track.  After  the  movement 
3;an,  plaintiff  let  go  of  the  stake  and  started  to  climb  up  onto  the 
ir  platform  of  the  tender  near  the  place  against  which  one  end  of 
t  stake  rested.  As  he  did  so,  the  fireman  who  was  operating  the 
^ne  is  alleged  to  have  stopped  the  engine  or  so  checked  its  speed 
to  relieve  the  pressure  upon  the  stake,  and  thereby  cause  the  end  of 
t  stake  which  was  against  the  freight  car  to  fall  to  the  ground  and 
;  other  end  to  be  pressed  against  plaintiff's  foot,  causing  injuries 
lich  resulted  in  the  loss  of  a  part  of  his  foot. 

rhe  grounds  of  defendant's  negligence  left  to  the  jury  were  the  al- 
:ed  negligent  conduct  of  the  fireman  in  stopping  or  checking  the 
;ed  of  his  engine,  which  permitted  the  stake  to  fall  to  the  ground, 
d  the  jury  were,  in  effect,  instructed  that  if  the  fireman  was  negli- 
it  in  this  respect,  defendant  might  be  held  liable  under  section  202 
the  Labor  Law  or  section  64  of  the  Railroad  Law  (Consol.  Laws,. 
49)  for  a  negligent  act  of  superintendence,  or  under  section  64  of 
i  Railroad  Law,  for  the  negligence  of  one  having  physical  control 
i  direction  of  the  movement  of  the  engine.  The  jury  were  also  in- 
ucted  that  by  virtue  of  section  202a  of  the  Labor  Law,  as  added 
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by  Laws  1910,  c  352,  the  burden  of  proof  upon  the  question  of  plain- 
tiff's alleged  contributory  negligence  was  upon  the  defendant. 

[1]  It  is  conceded  that  the  trial  court  was  in  error  in  leaving  to 
the  jury  any  question  of  negligent  superintendence.  We  are  of  opin- 
ion, however,  that  the  error  was  not  so  prejudicial  to  defendant  as  to 
require  a  reversal.  It  was  the  management  of  the  engine  by  the  fire- 
man which  the  jury  were  permitted  to  find  to  be  an  act  of  superin- 
tendence and  only  such  acts  of  management.  By  their  verdict,  tiie 
jury  have  found  the  fireman  to  have  negligently  managed  the  engine. 
For  the  fireman's  negligence  in  this  respect  defendant's  liability  rests 
upon  the  fact  that  the  fireman  is  a  vice  principal  under  section  64 
of  the  Railroad  Law  and  not  a  superintendent.  As  the  jury  have  nec- 
essarily found  the  fireman  to  have  been  negligent,  we  think  they  must 
have  reached  the  same  result  in  case  they  had  been  properly  instructed 
that  the  fireman  was  not  a  superintendent. 

[2]  It  is  claimed  that  the  ruUng  that  the  burden  of  proof  was  on 
the  defendant  upon  the  question  of  plaintiff's  contributory  negligence 
was  error  in  that,  there  being  no  defect  in  the  ways,  works,  machinery, 
or  plant  of  the  defendant,  the  case  was  not  properly  brought  under  the 
Employers'  Liability  Act,  and  that  therefore  section  202a  of  the  Labor 
Law  which  casts  the  burden  of  proof  upon  the  defendant  is  not  ap- 
plicable. This  question  has  recently  been  passed  upon  by  the  Appel- 
late Division  in  the  Third  Department  in  the  case  of  Hubbell  v.  Pioneer 
Paper  Co.,  160  App.  Div.  356,  145  N.  Y.  Supp.  554,  and  the  conclu- 
sion reached  by  a  majority  of  the  court  that  this  section  is  applicable 
to  all  actions  for  personal  injuries  on  the  ground  of  negligence  by  an 
employe  against  his  employer,  whether  brought  under  the  employers* 
liability  provisions  of  the  Labor  Law  or  not.  We  are  not  aware  that 
the  question  has  been  passed  upon  in  any  other  department  or  in  the 
Court  of  Appeals.  Under  the  circumstances,  we  are  disposed  to  fol- 
low this  decision  and  to  hold  that  the  ruling  of  the  trial  court  was 
correct. 

Upon  the  point  that  the  plaintiff's  theory  as  to  the  manner  in  which 
the  accident  happened  is  contrary  to  the  laws  of  physics,  we  think  that 
question  was  for  the  jury  and  that  we  ought  not  to  disturb  their  ver- 
dict on  that  ground.  We  are  also  of  opinion  that  plaintiff  cannot  be 
held  to  have  assumed  the  risk  of  the  fireman's  negligence. 

The  judgment  and  order  appealed  from  must  be  affirmed,  with  costs. 


AMENT  V.  SCHUBERT  PIANO  CO. 
(Supreme  Court,  AppeUate  Division,  First  Department    April  20,  1016.) 

1.  Reference  ^=»45 — Removal  of  Referee — ^Asking  Seouritt. 

The  requesting  of  security  for  fees  by  the  parties  to  a  reference  by  a 
referee  before  his  decision  justifies  his  removal,  espedaUy  where  one 
party  states  he  is  unable  to  comply. 

[Ed.  Note. — For  other  cases,  see  Reference,  Cent  Dig.  §  72;   Dec  Dig. 
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RXFKRENCB  ^S>45 — ^RXMOVAL — ^FBES. 

Demanding  and  receiving  his  fees  from  one  party  by  a  referee  before 
tbe  reference  was  completed  warrants  his  remoyal. 

[Ed.  Note. — ^For  other  cases,  see  Reference,  Cent.  Dig.  §  72 ;   Dec.  Dig. 

Refebencb  «=»76(1)— Compensation  or  Refebbe. 

Under  ordinary  circumstances  a  referee's  right  to  his  fees  does  not 
accme  until  he  has  completed  the  reference  and  filed  or  deUvered  his 
report 
iEd.  Note. — ror  other  cases,  see  Reference,  Dec.  Dig.  «=»76(1).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  L.  Ament  against  the  Schubert  Piano  Company. 

rom  an  order  denying  a  motion  to  vacate  an  order  of  reference,  plain- 

f  appeals.    Reversed  and  rendered. 

Argued  before  CLARKE,  P.  T.,  and  LAUGHLIN,  DOWUNG, 

A.GE,  and  DAVIS,  JJ. 

Robert  E.  McLear,  of  New  York  City,  for  appellant. 
Bertram  L.  Kraus,  of  New  York  City,  for  respondent* 
Abraham  B.  Keve,  of  New  York  City,  for  referee. 

PAGE,  J.    This  motion,  made  by  the  plaintiff  to  remove  a  referee 
►pointed  to  hear  and  determine  the  issues,  is  based  principally  upon 
ro  alleged  acts  of  misconduct  on  the  part  of  the  referee : 
First.  That  near  the  end  of  the  trial,  and  after  plaintiff  had  moved 

amend  his  complaint  to  include  further  items  of  damage,  which 
ould  probably  involve  the  taking  of  over  1,000  pages  of  additional 
stimony,  the  referee  called  into  another  room  both  the  plaintiff's 
id  defendant's  attorneys,  and  requested  that  both  sides  give  security 
>r  the  payment  of  the  referee's  and  stenographer's  fees.  The  plain- 
f 's  attorney  and  the  plaintiff,  who  was  called  in,  stated  that  he  could 
)t  give  security.  The  defendant's  attorney  stated  that  his  client 
ould  give  security,  if  the  plaintiff  would.  The  matter  was  then 
opped,  as  the  plaintiff  could  not  give  the  security,  and  the  reference 
oceeded.  The  plaintiff  decided  not  to  amend  the  complaint.  The 
aintiff  claims  that  the  referee  was  prejudiced  against  him  after  this 
nsode,  and  demonstrated  the  prejudice  by  his  rulings  on  the  evidence 
id  in  the  matter  of  submitting  briefs. 

The  second  act  of  misconduct  alleged  is  that  the  referee  accepted 
s  fee  of  $2,500  from  the  defendant  before  the  reference  was  com- 
eted.  In  support  of  this  charge  it  appears  that  on  December  23, 
)15,  the  referee  announced  his  determination  in  the  form  of  a  written 
)inion,  directing  findings  in  accordance  therewith  to  be  submitted, 
he  defendant  on  December  24th  paid  the  referee  his  fee  of  $2,500. 
I  his  affidavit  to  justify  his  fee,  the  referee  states  that  he  devoted  15 
)urs  to  this  case  between  that  date  and  the  ISth  day  of  January, 
>16,  when  the  findings  were  signed. 

[1-3]  The  request  of  the  referee  for  security  put  the  plaintiff  in  an 
nbarrassing  and  disadvantageous  position.  While  it  may  be  that  the 
ieree  was  not  influenced  by  the  refusal  of  the  plaintiff  to  give  the 
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security  demanded,  although  the  defendant  offered  to  give  the  security 
if  the  plaintiff  would,  it  cannot  be  said  that  others  may  not  fairly 
doubt  it.  No  such  doubt  should  be  allowed  to  exist  in  the  absolutely- 
fair  and  unbiased  judgment  of  a  judicial  officer.  Smith  v.  Dunn,  94 
App.  Div.  429,  437,  88  N.  Y.  Supp.  58;  Topia  Mining  Co.  v.  Warfield, 
145  App.  Div.  422,  129  N.  Y.  Supp.  1076.  The  demanding  and  re- 
ceiving of  his  fees  prior  to  the  completion  of  his  decision  was  even 
more  reprehensible.  It  is  well  settled  that  under  ordinary  circum- 
stances a  referee's  right  to  his  fees  does  not  accrue  until  he  has  com- 
pleted the  reference  and  filed  or  delivered  his  report.  Hebard  v.  City 
of  New  York,  137  App.  Div.  752,  122  N.  Y.  Supp.  628.  He  should  not 
have  requested  nor  accepted  payment,  so  long  as  there  remained  any 
duty  of  a  judicial  nature  for  him  to  perform. 

The  motion  should  have  been  granted.  The  order  will  therefore  be 
reversed,  with  $10  costs  and  disbursements,  and  the  motion  granted, 
with  $10  costs,  removing  the  referee,  and  vacating  and  setting  aside 
his  report,  and  the  matter  remitted  to  the  Special  Term.    All  concur. 


NASSAU  GARAGE,  Inc.,  v.  DORN. 
(Nassau  County  Court    April,  1916.) 

1.  Courts  ^=»188(1) — Police  Justices — ^Jurisdiction— Statute. 

The  amendment  of  Village  Law  (Consol.  Laws,  c.  64)  §  186,  which  orig- 
inally confined  the  Jurisdiction  of  a  vUlage  police  Justice  to  criminal  cases 
and  civil  actions  to  recover  a  penalty  or  forfeiture  payable  to  the  village, 
by  Laws  1911,  c.  501,  so  as  to  give  the  police  Justices  the  same  Jurisdic- 
tion as  the  Justices  of  the  peace  of  the  town  in  civil  actions,  relates  only 
to  the  nature  of  the  Justices*  Jurisdiction,  not  its  territorial  Umits,  and 
does  not  give  such  Ju.stices  Jurisdiction  where  the  d^eudant  does  not 
reside  and  was  not  summoned  within  the  Umits  ot  the  village. 

[£d.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  467H ;  I>ec.  Dig. 

«8=»188(1).] 

2.  Courts  ^=>190(3) — Police  Justices — Appeals — Statute. 

That  amendment  did  not  take  away  the  right  of  appeal  to  the  Comity 
Court  given  by  Village  Law,  §  342. 

[Ed.  Note. — For  other  coses,  see  Courts,  Dec.  Dig.  ^=»190(3).) 

3.  Costs  ^=>2.36— Police  Judge— Appeals—Statute. 

Under  Code  Civ.  Proe.  §  3066,  subd.  2,  providing  that,  If  Judgment  is  re- 
versed for  error  of  fact  not  affecting  the  merits,  or  a  new  trial  is  direct- 
ed, the  costs  of  appeal  are  in  the  discretion  of  the  appellate  court,  and 
subdivision  4,  providing  that,  if  the  Judgment  is  reversed,  costs  must  be 
awarded  the  appellant,  the  County  Court,  in  reversing  the  Judgment  of  a 
village  police  Justice  for  want  of  Jurisdiction,  has  no  discretion,  but  must 
award  costs  to  appellant 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent.  Dig.  §|  900-905,  907 ;  Dec. 
Dl<g.  «=»236.] 

Appeal  from  Justice  Court. 

Action  by  the  Nassau  Garage,  Incorporated,  against  William  J. 
Dorn.  Judgment  for  plaintiff  before  the  police  justice  of  the  village 
of  Mineola,  and  defendant  appeals.    Reversed. 

^=»For  other  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Charles  L  Wood,  of  Mineola,  for  appellant. 
Harry  W.  Moore,  of  Mineola,  for  respondent 

NIEMANN,  J.  The  defendant  appeals  from  a  judgment  of  John 
ihler,  Esq.,  police  justice  of  the  village  of  Mineola,  Nassau  county. 
.  Y.  The  action  was  for  work,  labor,  and  services,  and  materials 
amished.  There  was  no  defense  upon  the  merits.  Upon  the  return 
ly,  before  any  evidence  was  taken,  the  defendant  moved  to  dismiss 
e  action  upon  the  ground  that  the  said  justice  did  not  have  juris- 
ction  of  the  defendant  or  of  the  subject-matter  of  the  action.  This 
otion  was  denied,  and  an  exception  taken.  The  defendant  objected. 
)on  the  same  grounds,  to  the  admission  of  any  evidence,  which  ob- 
ction  was  overruled,  and  an  exception  taken;  and  at  the  close  of 
e  plaintiff's  evidence  the  defendant  moved  to  dismiss  the  complaint 
xm  the  jurisdictional  grounds  stated  at  the  opening  of  the  case,  but 
e  motion  was  denied,  and  judgment  rendered  for  the  plaintiff. 
[  1  ]  1.  The  return  of  the  constable  shows  that  the  summons  was  serv- 
l  on  the  defendant  at  Manhasset,  in  the  town  of  North  Hempstead, 
he  evidence  showed  that  the  defendant  was  a  resident  of  Manhasset 
the  time  of  said  service.  Mineola  is  a  village  incorporated  under 
e  General  Village  Laws  of  the  state  of  New  York,  and  the  office  of 
)lice  justice  of  said  village  was  established  under  section  47  of  the 
illage  Law.  Prior  to  the  year  1911,  the  jurisdiction  of  a  village! 
)lice  justice  was  confined  to  criminal  cases  an4  to  civil  actions  to 
cover  a  penalty  or  forfeiture  payable  to  the  village.  Village  Law, 
i  182-186.  By  chapter  501  of  the  Laws  of  1911,  section  186  of  the 
illage  Law  was  amended  so  as  to  read  as  follows : 

"The  poUce  justice  shall  have  the  same  Jurisdiction  as  a  justice  of  the 
ace  of  a  town  in  dvil  actions." 

It  is  claimed  by  the  learned  counsel  for  the  respondent  that  this 
nendment  extended  the  territorial  limits  of  the  jurisdiction  of  a 
)lice  justice  to  coincide  with  the  territorial  limits  of  the  jurisdiction 
:  a  justice  of  the  peace  of  a  town,  and  that  therefore  the  said  police 
istice  obtained  jurisdiction  of  the  person  of  the  defendant,  although 
i  was  not  a  resident  of  or  served  with  process  within  the  Village  of 
[ineola.  I  am  of  the  opinion  that  the  said  amendment  relates  only 
*  the  nature  of  the  jurisdiction,  and  not  to  the  territorial  extent  of 
ich  jurisdiction,  and  that  it  does  not  extend  the  territorial  limits  of 
le  jurisdiction.  The  territorial  jurisdiction  of  a  police  justice  does 
>t  extend  beyond  the  boundary  of  the  village  in  which  he  is  elected, 
id  civil  process  issued  by  him  must  be  served  within  the  village, 
arling  v.  White,  67  Misc.  Rep.  366,  124  N.  Y.  Supp.  846,  and  cases 
lere  cited;  Schwartz  v.  Palm,  163  App.  Div.  7,  147  N.  Y.  Supp. 
)81 ;  Tobias  v.  Perry,  25  Misc.  Rep.  74,  54  N.  Y.  Supp.  716. 
[2]  2.  The  respondent  also  claims  that,  as  no  express  provision  was 
lade  for  an  appeal  from  judgments  rendered  by  a  police  justice  in 
civil  action  under  said  amendment,  the  County  Court  has  no  author- 
y  to  review  such  a  judgment,  and  that  the  power  of  review  is  lim- 
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ited  to  actions  for  the  recovery  of  penalties  or  forfeitures.     Section 
342  of  the  Village  Law  provides  that : 

**The  County  Court  is  always  open  for  the  hearing  of  an  application  or  ap- 
peal under  this  chapter." 

It  has  been  the  practice  to  take  appeals  to  the  County  Court  from 
the  judgments  of  police  justices,  and  the  right  of  review  has  been 
continually  exercised  and  recognized  in  cases  arising  under  the  law 
as  it  stood  before  the  amendment.  The  Legislature  did  not  in  said 
amendment  negative  such  right,  or  furnish  any  other  tribunal  for 
review  of  judgments  rendered  by  police  justices  under  the  enlarged 
jurisdiction  given  to  them,  and  it  must  be  presumed  that  the  broad 
provision,  left  undisturbed  by  said  amendment,  for  the  hearing  by  the 
County  Court  of  Appeals  arising  under  the  chapter  containing  the  Vil- 
lage Law,  was  intended  to  cover  any  cases  arising  under  this  enlarged 
jurisdiction  of  the  police  justices.  It  cannot  be  supposed  that  the 
Legislature  intended  to  give  the  police  justices  of  villages  the  power 
to  render  judgments  in  civil  actions  which  could  not  be  questioned  or 
reviewed.  Inasmuch  as  the  enlarged  jurisdiction  given  to  police  jus- 
tices is  the  same  as  that  of  justices  of  the  peace,  it  must  be  assumed 
that  the  right  of  review  is  also  the  same.  People  ex  rel.  Picketts  v. 
Moore,  48  Hun,  619,  1  N.  Y.  Supp.  405 ;  Village  of  Port  Jervis  v. 
Close,  6  N.  Y.  Supp.  211.^ 

[3]  3.  As  to  costs:  Section  3066  of  the  Code  of  Civil  Procedure 
provides,  in  subdivision  2  thereof  : 

"If  the  Judgment  is  reversed  for  an  error  In  fact,  not  affecting  the  merits,  or 
If  a  new  trial  is  directed,  before  the  same  or  another  justice,  as  prescribed 
in  this  article,  the  costs  of  the  appeal  are  in  the  discretion  of  the  appellate 
court" 

Subdivision  4  of  the  said  section  provides  as  follows : 

"If  the  Judgment  is  reversed,  costs  must  be  awarded  to  the  appellant** 

As  this  appeal  is  disposed  of  under  the  last  quoted  subdivision,  the 
court  has  no  discretion  as  to  costs.  The  reversal  must  be  with  costs. 
Robischon  v.  Moore,  135  App.  Div.  699,  119  N.  Y.  Supp.  252. 

4.  The  said  police  justice  having  acquired  no  jurisdiction  of  the 
person  of  the  defendant,  it  follows  that  he  had  no  power  to  render 
the  said  judgment,  and  it  must  therefore  be  reversed,  with  costs. 

Judgment  reversed,  with  costs. 

1  Reported  in  full  in  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  53  Hun,  634. 
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LIEBMANN  v.  DEAN, 
(Albany  County  Court    April  1,  191^) 

OHTRACTB  ^=»e5(l)— CONSIDERATION— SUFFICIENCY. 

Where  defendant  by  contract  in  writing  had  agreed  to  pay  plaintiff  and 
another  a  fixed  sum  for  laying  the  bricfe  ot  a  building,  a  subsequent  oral 
a^eement  by  defendant  to  pay  the  consideration  to  plaintiff  alone  is  un- 
enforceable, as  there  was  no  consideration  for  such  agreement,  for  defend- 
ant could  not,  by  payment  to  plaintiff  alone,  satisfy  the  claim  of  the  third 
person. 

[Ed.  Note.— ror  other  cases,  see  Contracts,  Cent  Dig.  §  267;  Decs.  Dig. 
<8=»65(1).] 

Appeal  from  City  Court  of  Albany. 

Action  by  Harry  Liebmann  against  Charles  D.  Dean.  From  a  judg- 
lent  for  plaintiff,  defendant  appeals.    Reversed. 

Lester  W.  Bloch,  of  Albany,  for  appellant 
William  Goldberg,  of  Albany,  for  respondent 

ADDINGTON,  J.  This  is  an  appeal  by  the  defendant  from  a  judg- 
lent  of  the  City  Court  of  Albany,  in  favor  of  the  plaintiff  for  $144.^. 
Tie  action  is  brought  by  plaintiff  to  recover  a  balance  due  on  an  al- 
iged  contract  made  between  the  parties  on  the  30th  day  of  December, 
?13,  for  laying  brick  on  premises  in  the  city  of  Albany,  at  $5.50  per 
lousand. 

As  to  the  making  of  the  alleged  contract  the  plaintiff  testified  as 
>llows : 

"Q.  I  want  you  to  tell  us  about  the  oonrersatlon  you  had  with  Dean,  not  the 
rst  time  you  met  him,  but  after  you  were  around  on  the  job?  A.  I  had  a  con- 
srsation  with  him  the  next  week,  when  I  was  working  there.  He  ought  to 
Ive  me  my  money  on  Saturday  afternoon  and  he  didn't  give  it  to  me,  he  gave 

to  Mr.  Boakes.  $2&  Then  I  told  Mr.  Dean  I  would  not  work  on  the  Job  if 
e  gave  the  money  to  Mr.  Boakes,  because  I  hired  the  help  and  I  want  him 
\  pay  me.  I  couldn't  pay  the  help.  I  said :  *I  Want  you  shall  make  a  new 
^reement;  you  shall  pay  me  every  week,  so  I  shall  have  enough  to  pay  the 
ten  and  I  have  wages  for  myself.'  He  shall  pay  me  the  money  to  pay  tbe 
ten  and  the  profit  will  be  when  the  Job  is  completed.  Q.  What  did  he  sayV 
,  Mr.  Dean  said:  *A11  right;  I  am  satisfied  to  pay  you  every  week,  your 
ten  and  yourself.*  And  I  said:  'AH  right,  I  will  go  to  work.'  I  told  him  Mr. 
oakes  should  have  nothing  to  do  with  It,  because  Boakes  said —  Q.  Tell 
le  talk  you  had,  between  you  and  Mr.  Dean?  A.  That  was  tbe  talk,  he  had 
)  pay  me  enough  to  pay  the  men  and  myself,  and  the  profit  will  be  left  from 
S.50  a  thousand  will  pay  me  when  the  job  is  completed,  and  he  was  satis- 

ed.  Q.  Wliat  did  he  say?  A.  He  said :  'All  right,  I  will  pay  you  everj'  week 
[lough  to  pay  the  men  and  your  wa^es,  and  the  profit  you  will  get  when  the 
>b  is  completed.'    Q.  After  you  had  this  arrangement  you  went  to  work?    A. 

ee.  Q.  When  did  the  talk  you  told  us  about  take  place?  A.  I  was  working 
a  the  job  two  weeks.  Q.  What  day  was  it  on?  A.  Saturday  afternoon.  Q. 
inhere  did  the  conversation  take  place?  A.  He  started  to  go  down  the  block. 
nd  I  went  after  him  and  spoke  to  him  down  the  street.  Q.  Was  anybody 
resent  besides  you  and  Mr.  Dean?  A.  Nobody  was  there.  Q.  Before  this 
Ilk  took  place  Dean  had  given  $28  to  Boakes?  A.  Yes.  Q.  That  was  the  oo- 
Bision  of  your  speaking  to  Dean?  A.  Yes ;  that's  why  I  spoke  to  him.  Q. 
teCore  this  time  you  had  worked  on  the  Job  t^'o  weeks?    A.  Yes." 

This  conversation  is  substantially  denied  by  the  defendant.  It  is 
ndisputed  that  before  this  conversation  as  testified  to  by  plaintiff, 

(s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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the  parties  to  this  action  and  one  C.  Boakes  entered  into  a  written 
agreement,  which  was  offered  and  received  in  evidence,  by  and  under 
which  the  plaintiff  and  Boakes  agreed  with  the  defendant  to  lay  brick 
on  the  premises  in  question,  including  the  brick  which  the  plaintiff 
claims  he  laid  in  pursuance  of  the  oral  agreement  to  which  he  testified 
as  above  set  forth.    The  written  agreement  is  as  follows : 

"Albany,  Dec.  22,  1913. 
"This  subcontract  between  C.  D.  Dean  and  O.  Boakes  and  Harry  Llcbmann 
for  laying  tbe  brickwork  on  Cor.  of  Jackson  St.  and  Second  Aye.,  in  the  dty 
of  Albany,  N.  Y.  Work  to  be  done  In  accordance  with  plans.  Said  work  to 
be  done  in  a  workmanlike  manner,  and  to  include  all  brickwork  on  said  job. 
The  said  C.  Boakes  and  Harry  Liebmann  to  do  aU  the  labor  of  mixing  mortar 
and  laying  brick,  putting  up  their  own  scaffolds.  For  the  sum  of  $5.50  per 
thousand.  The  amount  of  brick  to  be  determined  by  the  number  of  loads 
hauled  on  the  Job.  The  work  to  be  done  as  rapidly  as  the  weather  wiU  per- 
mit Payments  to  be  made  in  accordance  with  general  contract  as  work  pro- 
gresses and  90  per  cent  of  work  done,  balance  at  completion  of  job,  whi<di  will 
be  at  the  completion  of  fire  walls  after  roof  timbers  have  been  placed. 

••[Signed]  C.  D.  Dean." 

It  is  apparent  that  the  reason  the  plaintiff  assumed  to  make  a  new 
contract  with  the  defendant  was  because  a  payment  on  account  of  the 
work  done  was  made  by  the  defendant  to  Boakes,  one  of  the  parties 
to  the  written  contract,  and  he  (plaintiff)  wanted  the  payments  made 
to  hirfi.  In  view  of  this  written  agreement  between  the  parties  to 
this  action  and  Boakes,  even  assuming  that  the  oral  agreement,  which 
plaintiff  claims  he  made  with  the  defendant  on  the  30th  day  of  Decem- 
ber, was  actually  made,  it  seems  clear  under  all  the  authorities  that 
the  plaintiff  cannot  recover  in  this  action,  as  there  was  no  considera- 
tion for  this  latter  agreement,  as  he  was  already  bound  to  do  the 
work  for  which  he  seeks  to  recover  by  the  written  agreement  above 
set  forth. 

The  leading  case  on  this  proposition,  and  which  has  been  followed, 
applied,  distinguished,  and  cited  in  innumerable  cases  to  the  present 
time,  is  Vanderbilt  v.  Schreyer,  91  N.  Y.  392,  which  is  clearly  decisive 
of  this  case. 

*1n  case  a  claim  arises  in  favor  of  A.  and  B.,  against  0.,  out  of  a  contract 
entered  into  by  the  three,  to  which  claim  by  the  contract  A.  has  the  prior  and 
B.  the  subsequent  right,  C.  and  B.  cannot,  without  the  consent  of  A.,  effect 
an  accord  and  satisfaction  which  will  cut  off  the  right  of  A.**  Hathaway  v. 
O.  Ins.  Co.,  134  N.  Y.  409,  at  page  412,  32  N.  B.  40,  at  page  41  (17  K  R.  A.  514), 
and  cases  cited. 

**The  plaintiff  did  that  only  -which  he  was  bound  to  do,  and  that  which  a 
court  of  equity  would  have  compelled  him  to  do,  and  the  corporation  received 
only  that  to  which  it  was  lejB:ally  entitled.  The  performance  of  an  act  which 
the  party  is  under  a  legal  obligation  to  perform  cannot  constitute  a  considera- 
tion for  &  new  contract"  Robinson  v.  Jewett,  116  N.  Y.  40,  at  page  53,  22  N. 
E.  224,  at  page  227,  and  cases  cited. 

If  there  is  any  sum  of  money  due  on  account  of  the  work  performed 
under  the  written  contract,  of  course,  the  rights  of  the  parties  can  be 
determined  in  an  action  brought  on  that  contract. 

For  the  reasons  stated,  the  judgment  of  the  City  Court  of  Albany, 
in  favor  of  plaintiff,  is  reversed,  with  costs. 
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In  re  VAN  KLEBCK. 
(Surrogate's  Court,  New  York  County.    April  13,  1916.) 

Wills  ^=>634(6) — Construction — Tbust — Remaindbb. 

Where  testator  left  property  in  trust  for  the  life  of  a  mother,  the  in- 
come to  be  handed  to  her,  and  the  principal  at  the  mother's  death  to  go 
to  her  daughter,  who  was  then  in  being,  the  daughter,  notwithstanding 
the  rule  that,  where  a  devise  or  bequest  is  made  through  a  power  in  trust, 
it  is  contingent,  took  a  vested  remainder ;  the  policy  of  the  law  favoring 
the  vesting  of  estates. 

[Ed.  Note.— £V)r  other  cases,  see  Wills,  Cent  Dig.  §  14^;  Dec  Dig. 
«=>634(6).] 

Tbusts  ^=»134 — Title  of  Trusteb. 

Under  Personal  Property  Law  (Consol.  Laws,  c  41)  I  11,  which  makes 
Real  Property  Law  (ConsoL  Laws,  c.  50)  §§  100,  101,  applicable  to  trusts 
in  personalty,  a  trustee  who  held  personalty  to  pay  the  income  to  a  life 
tenant,  the  remainder  being  left  to  another,  takes  only  an  estate  sufficient 
to  enable  him  to  execute  the  trust. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent.  Dig.  S  177;  Dea  Dig. 
«=>134.] 

Wills  ^=s>634(6) — ^Remainders — Vesting. 

The  interposition  of  a  trust  estate  never  prevents  the  vesting  of  a  re- 
mainder interest. 

tBd.  Note.— For  othen  cases,  see  Wills,  Cent  Dig.  |  1494;  Dea  Dig. 
0=>634(6).] 

Wills  «=»634(19) — Construction — Contingent  Remainders. 

Where  testator  bequeathed  moneys  in  trust  to  pay  the  income  to  one, 
and  at  her  death  the  principal  to  go  to  her  daughter,  the  expression  ''at 
her  death"  did  not  make  the  remainder  contingent 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  |  1508;  Dec.  Dig. 
<S==«34(19).] 

Executors  and  Administrators  ^=>3(1) — Administration — Necessity. 

The  title  to  a  legacy  belongs  to  the  person  beneficially  entitled,  without 
the  intervention  of  any  administration  in  the  domicile  of  the  testator. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  813-6;  Dea  Dig.  «»3(1).] 

.  Executors  and.  Administrators  ^=»518(1) — Remainderman — Payment. 
Where  there  were  no  unpaid  debts,  and  all  the  parties  were  before  the 
court,  the  corpus  of  a  trust  should  be  paid  directly  to  the  heirs  of  a  re- 
mainderman, the  life  tenant  having  died,  though  such  heirs  lived  in  a 
foreign  state,  and  there  was  no  ancillary  administration  on  the  estate 
of  the  remainderman  in  the  state  of  the  testator's  domicile. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  2299,  2300,  2303;  Dea  Dig.  <S=»518(1).] 

.  Executors  and  Administrators  ^=^3(5) — Distribution  of  Assets — ^Pre- 
sumptions. 

In  the  absence  of  affirmative  proof  of  debts,  there  is  a  presumption  that 
there  were  no  debts  against  the  estate  of  a  decedent 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators.  Cent. 
Dig.  i  14;  Dea  Dig.  «=s>3(5).] 

.  Evidence  «=s>80(2) — ^Presumption — Laws  of  Foreign  State. 

It  will  be  presumed  that  the  common  law  is  to  be  applied  to  the  devolu- 
ticMQ  of  personalty,  there  being  no  evidence  as  to  the  law  of  the  state  of 
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the  decedent's  domicile,  and  property  will  be  distributed  by  the  courts  of 
the  forum  according  to  such  common  law. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  101 ;  Dec  Dig. 
«=>80(2).] 

9.  Descent  and  Distbibution  ^=»5 — ^Personalty — ^What  Law  GtoVEBNS. 

The  law  of  the  place  of  a  decedent's  domicile  governs  all  questions  of 
devolution  of  personal  property. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Gent.  Dig.  |S 
19-22;   Dec.  Dig.  «=s>5.] 

10.  Tbusts  ^=>326 — ^AccoTJNTiNa  by  Tbusteb — ^Jubisdiction  of  Subboqate — 

Legal  Title. 

Upon  accounting  by  a  trustee,  the  surrogate  has  jurisdiction  to  deter- 
mine who  Is  legally  entitled  to  the  corpus  of  the  trust  fund ;  the  trustee 
being  entitled  to  demand  that  payment  be  made  to  such  person. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  |  486;  Dec.  Di^. 
«s=>326.] 

In  the  matter  of  the  judicial  settlement  of  the  account  of  William 
H.  Van  Kleeck,  as  trustee  under  the  last  will  and  testament  of  James 

D.  Ingersoll,  deceased*    Account  settled,  and  proceeds  of  trust  directed 
paid  to  heirs  of  remainderman. 

Wilson  M.  Powell,  of  New  York  City,  for  petitioner. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (S.  Stanwood 
Menken  and  Ralph  S.  Wolcott,  both  of  New  York  City,  of  counsel),, 
for  respondents  Charles  E.  Brown,  Harold  W.  Brown,  and  Charles  E. 
Brown,  Jr. 

Scott,  Newcomb  &  McLoughlin,  of  New  York  City  (Francis  J. 
McLoughlin,  of  New  York  City,  of  counsel),  for  Russell  D.  Leeds,. 
Shepherd  E.  Leeds,  and  John  K.  Leeds. 

George  A.  Hoffman,  of  New  York  City  (Adolphus  T.  Sicker,  of 
New  York  City,  of  counsel),  for  residuary  legatees. 

James  H.  Hickey,  of  New  York  City,  for  Grace  Nesmith  Prentice. 

FOWLER,  S.  f1]  In  this  proceeding  for  the  judicial  settlement 
of  the  accounts  of  the  trustee  of  James  D.  Ingersoll  it  becomes  neces- 
sary to  construe  the  second  paragraph  of  the  will  of  Mr.  Ingersoll 
which  is  as  follows: 

"Second.  I  give  and  bequeath  unto  my  executors  and  their  survivors  in 
trust  five  thousand  ($5,000)  dollars,  to  be  by  them  safely  invested,  and  the 
income  of  the  same  to  be  handed  to  Mrs.  Daniel  W.  Leeds,  wife  of  Daniel 
W.  Leeds,  and  at  her  decease  the  principal  to  go  to  her  daughter." 

The  surrogate  must  determine  whether  the  remainder  interest  be- 
queathed under*  the  second  paragraph  of  the  testator's  will  is  a  vested 
or  a  contingent  interest. 

Mrs.  Leeds  had  only  one  daughter,  Julia  P.  Brown,  who  predeceased 
her  mother.  The  residuary  legatees  under  the  will  claim  that  the  inter- 
est bequeathed  to  Julia  P.  Brown  was  contingent,  and  that  upon  her 
predeceasing  her  mother,  Mrs.  Leeds,  it  passed  to  the  residuary  leg- 
atees. It  appears  that  Julia  P.  Brown  died  intestate  in  1887,  a  resident 
of  the  state  of  New  Jersey,  leaving  her  surviving  her  husband,  Charles 

E.  Brown,  and  two  sons,  Harold  W.  Brown  and  Charles  E.  Brown,  Jr. 
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i  husband  and  childi'en  of  Julia  P.  Brown  claim  that  the  remainder 
5  vested  in  Julia  P.  Brown,  and  that  on  her  demise  the  title  to  the 
XX)  legacy  devolved  under  the  laws  of  the  state  of  New  Jersey 
«i  her  surviving  husband. 

[lie  residuary  legatees,  on  the  other  hand,  invoke  the  rule  that 
ere  a  devise  or  bequest  is  made  through  a  power  in  trust,  or  solely 
ough  a  direction  to  pay  or  convey  at  a  future  time,  it  is  contingent. 
is  rule  I  regard  as  a  settled  rule  of  construction,  and  yet  it  has  re- 
tly  been  ccmsidered  by  the  Court  of  Appeals  in  Cammann  v.  Bailey, 

I  N.  Y.  19,  103  N.  E.  824,  and  Dickinson  v.  Sheehy,  209  N.  Y.  592, 
\  N.  E.  717*  in  such  a  way  as  to  occasion  an  expression  of  doubt 
ether  or  not  the  rule  was  a  settled  principle  of  construction  applica- 

in  all  instances.    In  Pulton  Trust  Co.  v.  Phillips,  164  App.  Div. 
s  150  N.  Y.  Supp.  335,  Mr.  Justice  Ingraham  concluded  as  follows: 

Wltli  much  diffidence  and  a  confession  of  my  inability  to  deduce  from  the 
horities  any  rule  that  can  aid  in  the  construction  of  a  wiU  presenting  these 
tares,  I  can  only  Bay  that,  endeavoring  to  the  very  best  of  my  ability  to 
ow  the  directions  of  the  Courtr  of  Appeals,  it  seems  to  me  that  we  are 
aired  to  hold  that  in  this  case  it  was  the  intention  of  the  testatrix 
•     ♦  "    that  the  estate  vested. 

Vfter  a  careful  investigation  of  the  decisions  Justice  Ingraham  was 
riously  unable  to  state  with  any  degree  of  confidence  when  the  rule 
)lied  to  a  particular  case.    It  is  thus  apparent  that  while  the  rule  is 

II  recognized  by  the  courts  of  this  state,  the  judicial  desire  to  con- 
Lie  estates  as  vested  rather  than  as  contingent  has  led  the  courts  to 
^ordinate  a  rule  of  property  to  a  construction  dependent  upon  the 
ertained  intention  of  the  testator.  Steinway  v.  Steinway,  163  N. 
183,  57  N.  E.  312.    As  Chief  Judge  Cullen  well  said  in  substance 

Cammann  v.  Bailey,  one  of  the  effects  of  the  uncertain  application 
the  rule  is  that  in  each  instance  counsel  is  justified  in  insisting,  if 
:  actually  required  to  insist,  that  his  client  should  obtain  the  decision 
the  court  of  last  resort  upon  the  construction  of  an  interest  devised 
1  bequeathed  in  a  direction  to  convey  or  divide.  But  whatever 
ibts  the  judiciary  may  feel  in  the  application  of  settled  principles  to 
icrete  cases,  they  have  no  place  in  so  plain  a  case  as  this. 
Phe  three  decisions  just  referred  to  all  recognize  the  rule  indicated 
an  existing  rule  of  construction.  A  rule  cannot  be  doubtful  and  re- 
in a  rule.  Consequently  if  the  remainder  interest  in  this  case  is 
lueathed  solely  in  a  direction  to  convey  or  divide,  it  is  undoubtedly 
umbent  upon  the  surrogate  to  decide  in  conformity  with  the  rule 
t  such  interest  is  contingent.  But  having  in  mind  another  para- 
unt  and  influential  rule  of  courts  of  construction,  that  an  estate 
ist  be  construed  as  vested  and  not  as  contingent  whenever  possible, 
i  also  the  manifest  reluctance  of  our  appellate  courts  to  invoke  the 
e  which  makes  an  estate  contingent,  when  transferred  by  a  power  in 
st,  I  am  nevertheless  of  the  opinion  that  the  true  construction  of 
I  language  of  the  second  paragraph  of  the  will  makes  the  remainder, 
N  under  consideration,  a  vested  remainder.  It  will  be  observed  that 
t  testator  did  not  direct  that  upon  the  death  of  Mrs.  Leeds  the  trus- 
was  to  pay  over  the  principal  to  the  daughter;   the  will  in  sub- 
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Stance  only  provides  that  the  executors  should  hold  the  $5,000  in  trust, 
and  during  the  life  of  Mrs.  Leeds  pay  over  to  her  the  income,  and 
that  upon  the  death  of  Mrs.  Leeds  the  principal  should  "go  to"  her 
daughter. 

There  is  here  no  express  direction  that  the  remainder  interest  should 
be  paid  to  the  daughter  by  the  trustee  or  through  the  interposition  of 
a  power  in  trust  reposed  in  the  executors.  There  is  evident  no  such 
trust  or  power  in  trust.  The  trustee  was  by  the  will  given  the  title  to 
the  $5,000  only  in  order  that  he  might  hold  the  same  in  trust  for  the 
life  of  the  beneficiary.  When  the  trust  ceased  the  estate  or  title  of  the 
trustee  ceased  ipso  facto.  The  testator  himself,  in  fact,  disposed  of  the 
remainder  when  he  created  the  trust.  When  the  trust  ceased  he  pro- 
vided that  possession  of  the  principal,  or  remainder  interest,  was  "to 
go  to  her  daughter."  Obviously  the  rule  laid  down  in  Cammann  v. 
Bailey  and  Dickinson  v.  Sheehy,  supra,  has  no  application  where  there 
are  words  of  direct  gift.  In  this  case  the  words  "principal  to  go  to  her 
daughter"  are  in  effect  words  of  direct  and  immediate  gift.  It  is  the 
same  as  if  the  testator  had  said  "upon  the  decease  of  Mrs.  Leeds  I 
give  the  principal  to  her  daughter."  Indeed,  it  has  recently  been  held 
that  the  words  "shall  pass  to"  are  words  of  direct  gift.  Whitwell  v. 
Whitwell,  146  App.  Div.  270,  at  page  272,  130  N.  Y.  Supp.  906,  at  page 
908.  I  deem  the  words  "'to  go  to  her  daughter"  more  expressive  of 
an  immediate  gift  than  the  words  "shall  pass  to."  The  words  in  the 
will  now  here  to  my  mind  clearly  indicate  ownership  of  the  remainder 
in  prsesenti,  not  in  futuro.  The  words  "to  pass  to"  are  susceptible  of 
a  future  operation ;  they  possibly  indicate  a  transition  or  suspension  of 
title,  whereas  the  words  "to  go  to"  readily  imply  only  a  present  and 
direct  gift. 

[2,  3]  Therefore  I  conclude  that  the  language  of  the  will  is  suffi- 
cient to  indicate  an  intention  that  the  trustee  should  hold  the  legal  title 
to  the  $5,000  fund  during  the  lifetime  of  Mrs.  Leeds,  meanwhile  pay- 
ing to  her  the  income,  but  that  her  daughter  should  have  the  remainder 
interest,  eo  instanti,  but  to  take  effect  in  possession  upon  the  termina- 
tion of  the  preceding  life  estate.  It  is  as  if  the  testator  had  stated 
that  he  gave  $5,000  to  A.  for  life,  and  at  her  decease  the  sum  of  money 
was  to  belong  to  her  daughter.  In  that  case  it  would  be  too  clear  for 
argument  that  the  remainder  interest  was  vested.  It  is  immaterial  that 
in  this  case  the  present  estate,  upon  which  the  remainder  interest  is 
limited,  is  bequeathed  in  trust.  The  trustee  takes  only  an  estate  suf- 
ficient to  enable  him  to  execute  the  trust.  Real  Property  Law,  §§  100 
and  101,  which  are  made  applicable  to  an  estate  in  personal  property 
by  section  11,  Personal  Property  Law;  Losey  v.  Stanley,  147  N.  Y. 
560,  42  N.  E.  8;  Matter  of  United  States  Trust  Co.,  78  Misc.  Rep. 
227,  page  235,  138  N.  Y.  Supp.  150.  The  interposition  of  a  trust 
estate  never  prevents  the  vesting  of  a  remainder  interest.  Embury  v. 
Sheldon,  68  N.  Y.  227;  Doscher  v.  Wyckoff,  132  App.  Div.  139,  116 
N.  Y.  Supp.  389. 

[4]  This  will  before  me  requires  the  application  of  the  principle 
that  words  such  as  "on,"  "when,"  "after,"  "from  and  after,"  eta,  and 
similar  expressions  used  in  a  devise  of  a  remainder  following  a  life 
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bate  are  not  of  themselves  sufficient  to  justify  a  conclusion  that  a 
mainder  is  contingent  and  not  vested.  Trowbridge  v.  Coss,  126 
pp.  Div.  679,  110  N.  Y.  Supp.  1108,  affirmed  195  N.  Y.  596,  89  N. 
1114;  Connelly  v.  O'Brien,  166  N.  Y.  408,  60  N.  E.  20.  This  case 
sembles  Matter  of  United  States  Trust  Company,  supra.  For  the 
asons  there  pointed  out  I  think  the  interest  of  Julia  P.  Brown  must 
taken  to  be  vested. 

[5-7]  This  conclusion  necessitates  an  examination  of  a  rather  nice 
lestion,  whether,  upon  the  death  of  Julia  P.  Brown  in  1887,  title  to 
r  legacy  vested  in  her  legal  representatives,  and  whether  or  not  the 
cree  in  this  proceeding  should  direct  its  payment  to  her  surviving 
isband  or  children.  The  latter  are  all  represented  in  this  proceed- 
^  by  the  same  attorneys,  and  urge  that  the  decree  direct  payment  to 
e  husband,  Charles  E.  Brown,  on  the  ground  that  under  the  law  of 
ew  Jersey  in  force  in  1887  the  latter  became  entitled  as  sole  owner, 
does  not  appear  in  this  proceeding  that  an  ancillary  representative 
s  been  appointed  in  this  jurisdiction,  nor  does  it  affirmatively  appear 
at  there  are  any  unpaid  debts  of  the  estate  of  Julia  P.  Brown.  Un- 
r  such  circumstances  the  legacy  may  be  paid  without  the  interven- 
►n  of  an  ancillary  administration.  Sultan  of  Turkey  v.  Tiryakian, 
2  App.  Kv.  613,  147  N.  Y.  Supp.  978,  affirmed  213  N.  Y.  429,  108 
.  E.  72;  Matter  of  Mercure,  1  Tuck.  288.  Furthermore,  the  title 
the  legacy  belongs  to  the  person  beneficially  entitled  without  the  in- 
rvention  of  any  administration  in  the  domicile.  Blood  v.  Kane,  130 
.  Y.  514,  29  N.  E.  994,  15  L.  R.  A.  490;  Barlow  v.  Myers,  24  Hun, 
6;  Matter  of  Nash,  159  App.  Div.  46,  144  N.  Y.  Supp.  403;  Smith 
Webb,  1  Barb.  230;  Matter  of  MuUon,  145  N.  Y.  98,  39  N.  E. 
1. 

Title  to  property  of  a  decedent  vests  at  once  in  a  sole  legatee  or 
stributee  where  the  debts  of  the  estate  have  been  paid  without  the 
tervention  of  an  executor  or  administrator.  It  has  been  said  that 
is  is  so  only  where  there  are  special  circumstances,  as,  for  example, 
lere  the  right  or  title  has  been  admitted  and  an  estoppel  has  taken 
ice.  Segelken  v.  Meyer,  94  N.  Y.  473.  But  in  that  case  title  was 
serted  in  behalf  of  one  who  was  not  the  sole  distributee.  In  Blood 
Kane,  supra,  the  legatee  claiming  title  without  letters  testamentary 
IS  the  sole  legatee.  Whatever  qualifying  circumstances  must  exist, 
len  one  of  several  legatees  or  distributees  asserts  title  derived  from 
decedent,  a  sole  legatee  or  distributee  may  assert  his  title  irrespective 
the  special  circumstances  referred  to  in  Segelken  v.  Meyer,  supra, 
d  the  cases  therein  cited:  There  is  a  presumption  that  there  are  no 
bts  in  the  absence  of  affirmative  proof  of  their  existence  (Saltan  of 
irkey  v.  Tiryakian,  supra),  and  therefore  a  sole  beneficiary  has  a 
mplete  title.  In  Woodin  v.  Bagley,  13  Wend.  453,  which  might  ap- 
ar  to  read  to  the  contrary,  the  presumption  of  the  existence  of  no 
bts  was  rebutted  by  proof  of  the  insolvency  of  the  decedent.  In 
mnsbury  v.  Depew,  28  Barb.  47,  decedent's  debts  had  not  been  paid, 
hultz  V.  Cookingham,  30  Hun,  443,  was  an  action  by  only  one  of 
^^eral  next  of  kin,  as  were  likewise  Palmer  v.  Green,  63  Hun,  6,  17 
Y.  Supp.  441,  and  Nichols  v.  Smith,  164  App.  Div.  304,  page  310, 
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ISO  N.  Y.  Supp.  410;  Matter  of  MuUon,  supra,  sustains  and  approves 
the  rule  that  a  sole  legatee  becomes  entitled  to  the  assets  of  the  dece- 
dent when  all  the  debts  have  been  paid. 

In  the  recent  decision  of  Hart  v.  Goadby,  138  App.  Div.  160,  123 
N'.  Y.  Supp.  166,  while  the  plaintiffs  were  the  principal  legatees  they 
were  not  entitled  to  the  entire  estate  of  the  decedent  to  the  exclusion 
of  the  other  legatees,  and  furthermore,  the  complaint  contained  no 
allegation  of  fact  that  the  debts  had  been  paid.  Bushe  v.  Wright,  118 
App.  Div.  320,  103  N.  Y.  Supp.  410,  affirmed  195  N.  Y.  509,  88  N.  E. 
1116,  apparently  was  not  a  case  in  which  a  sole  legatee  or  devisee  as- 
serted title  coming  through  a  decedent's^  estate,  and  moreover,  the  case 
involved  a  construction  of  section  2606  of  the  Code  of  Civil  Procedure. 

[8,  9]  In  this  case,  upon  the  death  of  Julia  P.  Brown,  if  we  apply 
the  law  of  the  state  of  New  York  then  in  force,  the  title  vested  in 
her  husband.  Revised  Statutes,  pt.  2,  c.  6,  tit.  3,  §  79,  which  in  effect 
re-enacted  29  Car.  II,  c-  3,  §  25;  McCosker  v.  Golden,  1  Bradf. 
Sur.  64. 

While  the  law  of  the  place  of  domicile  must  be  applied  upon  all 
questions  of  the  devolution  of  personalty  (Matter  of  Hughes,  95  N. 
Y.  55,  and  Despard  v.  Churchill,  53  N.  Y.  192),  in  the  absence  of  proof 
of  the  law  of  New  Jersey  the  common  law  in  force  in  this  state  will 
be  applied  (Monroe  v.  Douglass,  5  N.  Y.  447;  Latham  v.  De  Loiselle, 
3  App.  Div.  525,  38  N.  Y.  Supp.  270,  affirmed  158  N.  Y.  687,  53  N. 
E.  1127).  This  presumption  is  applied  in  administering  the  estate  of 
a  nonresident  decedent,  as  well  as  in  determining  other  issues  of  civil 
litigations.  In  Matter  of  Hughes,  supra,  the  presumption  was  fol- 
lowed. As  was  above  stated,  the  husband  and  sons  of  Julia  P.  Brown 
appear  by  the  same  attorneys  and  acquiesce  in  a  direction  for  the  pay- 
ment of  her  legacy  to  the  husband. 

[10]  However,  the  accounting  trustee  is  entitled  to  have  the  payment 
directed  to  the  one  having  legal  title,  and  it  is  for  this  reason  that  the 
question  has  been  discussed.  The  surrogate  has  jurisdiction  upon  this 
accounting  to  determine  the  legal  title  to  the  distributive  share  be- 
queathed to  Julia  P.  Brown.  In  re  Kent,  92  Misc.  Rep.  113,  155  N. 
Y.  Supp.  383,  and  cases  cited. 

The  decree  should  provide  that  upon  the  death  of  Julia  P.  Brown 
the  legacy  referred  to  in  paragraph  second  of  the  will  of  decedent 
passed  to  Charles  E.  Brown,  her  husband,  and  that  the  trust  fund 
should  be  paid  to  him.    Settle  decree  accordingly. 
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STRAUSS  V.  FISHEL  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department     May  4,  1916.) 

rooMENT  ^=»253(4) — Set-Ofb^— Amoxtnt  of  Judgment. 

In  a  suit  to  recover  a  balance  due  for  goods  sold  and  delivered  to  de- 
fendant by  a  bankrupt,  from  whose  trustee  plaintiff  had  bought  the  ac? 
count,  where  defendant  pleaded  payment  and  counterclaimed  for  dan>- 
ages  in  the  sum  of  $37,  and  where  plaintiff  put  in  evidence  defendant's 
statement  admitting  an  indebtedness  for  a  balance  of  $23.96,  a  judgment 
for  defendant  could  not  stand. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  f§  443,  444; 
Dec.  Dig.  «=>253(4).] 

Appeal   from  Municipal  Court,   Borough  of  Manhattan,  Seventh 

[strict 

Action  by  Albert  Strauss  against  George  M.  Fishel  and  others,  co- 

irtners  under  the  name  and  style  of  the  Michigan  Furniture  Com- 

tny.    From  a  judgment  rendered  in  favor  of  defendants  and  against 

aintiff  after  a  trial,  plaintiff  appeals.     Reversed,  and  new  trial  or- 

Ted. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 

KER,  JJ. 

Leon  Kauffman,  of  New  York  City,  for  appellant. 

Abraham  Wielar,  of  New  York  City,  for  respondents. 

COHALAN,  J.  The  plaintiff  sued  to  recover  a  balance  due  on  an 
count  for  goods  sold  and  delivered  to  the  defendants  by  one  Reisler. 
he  latter  was  adjudicated  a  bankrupt,  and  a  trustee  was  duly  elected, 
liis  trustee  was  authorized  by  the  referee  in  bankruptcy  to  sell  uncol- 
cted  accounts,  and  pursuant  to  the  order  of  sale  he  executed  an  as- 
ynment  of  un<iollected  accounts  to  the  plaintiff  herein.  Upon  the 
ial  the  plaintiff,  in  conformity  with  a  statement  of  account  prepared 
''  the  defendants,  amended  his  complaint  by  reducing  his  claim  to 
e  sum  of  $77.35.  The  defendants  set  up  a  defense  of  payment,  and 
)on  the  trial  pleaded  a  further  defense  and  a'  counterclaim,  that  cer- 
in  of  the  merchandise  sold  had  been  delivered  in  a  broken  condition, 
id  that  Reisler  had  agreed  to  accept  the  return  of  the  same  as  a 
edit  in  the  sum  of  $37. 

The  plaintiff  offered  in  proof  a  statement,  which  the  defendants  pre- 
ired  and  submitted  to  him  on  May  1,  1914.  On  their  own  showing 
1  that  day  they  admitted  an  indebtedness  for  a  balance  of  $23.96. 
his  balance  was  obtained  after  allowing  the  item  of  discount  and  a 
aim  for  return  merchandise.  Under  their  pleading,  as  amended  at 
e  trial,  they  added  a  counterclaim  for  damages  in  the  sum  of  $37 
t  the  conclusion  of  the  trial,  for  the  purpose  of  ascertaining  upon 
hat  theory  the  court  was  rendering  judgment  in  favor  of  the  de- 
tidants,  the  plaintiff  asked  whether  the  court  made  any  disposition  of 
e  counterclaim,  and  in  reply  thereto,  the  court  said : 

"There  is  no  affirmative  judgment  It  is  a  Judgment  for  the  defendant  on 
e  merits  after  triaL" 

s»For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  PlgesU  ft  Indexes 
168N.Y.S.— 35 
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If  the  court  had  allowed  the  counterclaim,  or  any  part  thereof,  then 
this  judgment  might  be  sustained.  The  judgment,  however,  may  not 
stand  with  the  written  admission  in  evidence  of  tiie  defendants  to  a 
liability  of  at  least  $23.96. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  the  ap- 
pellants to  abide  the  event    All  concur. 


JACKSON  ▼.  JAFFE  et  al. 
(Supreme  CJourt,  Appellate  Term,  First  Department.     May  26,  1916.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dlb-trict. 

Action  by  Mathew  Jackson  against  Samuel  Jaffe  and  the  Hotel  St.  George, 
Incorporated.  From  a  judgment  for  plaintiff,  defendants  appeaL  Judgm^it 
reversed,  and  new  trial  ordered. 

Argued  May  Term,  1916,  before  GUY.  BIJUR,  and  COHALAN,  JJ. 

Abram  Goodman,  of  New  York  City,  for  appellants. 
Samuel  Manheimer,  of  New  York  City,  for  respondent 

PER  CURIAM.  Plaintiff  brought  this  action  to  recover  for  the  value  of  a 
suit  of  clothes  claimed  to  have  been  lost  through  the  negligence  of  the  de- 
fendants. He  has  recovered  a  judgment  for  $20,  and  the  defendants  appeal. 

There  is  nothing  in  the  record  to  show  how  or  in  what  manner  the  defend- 
ants, or  either  of  them,  are  connected  with  the  Hotel  St  George,  where  plain- 
tiff was  stopping  when  he  claims  the  clothes  were  stolen.  It  simply  appears 
from  the  testimony  that  plaintiff  had  a  room  at  the  hotel.  Who  the  defend- 
ant Jaffe  is,  or  what,  if  any,  relation  he  sustains  to  the  hotel,  does  not  ap- 
pear ;  nor  is  it  shown  that  the  hotel  is  a  corporate  body,  or  a  copartnership, 
or  why  It  is  made  a  party  defendant 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appellant  to 
abide  the  event    All  concur. 


SCHULMAN  v.  PORTUGALOFF. 

(Supreme  Court,  Appellate  Term,  First  Department     May  4,  1916.) 

Evidence  €=>445(5) — Parol  Evidence — Chattel  Mortgage. 

In  an  action  to  foreclose  a  chattel  mortgage  on  bakery  fixtures,  where 
defendant  claimed  that  plaintiff  agreed  to  install  such  fixtures,  but  failed 
to  do  so  within  the  time  agreed  upon,  or  a  reasonable  time  thereafter,  and 
that  an  agreement  was  then  made  by  which  the  fixtures  were  to  be  re- 
turned to  the  plaintiff,  who  agreed  to  receive  them  and  cancel  the  mort- 
gage, and  that  they  were  returned  to  the  plaintiff,  evidence  to  prove  such 
agreement  was  material  and  admissible,  under  the  rule  that  agreements 

^=s>For  other  cases  see  same  topic  *  KBY-NUMBER  In  all  Key -Numbered  Digests  &  Indisx«a 
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subsequent  to  tbe  making  of  a  written  agreement  and  founded  upon  a 
good  consideration  are  admissible.  . 

[Ed.  Note. — For  otber  cases,  see  Evidence,  Cent  Dig.  f  2060;  Dec  Dig. 
«=»445(5).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 

ct.  . 

Action  by  Isaac  Schulman  against  Dora  PortugalofF.    From  a  judg- 

mt  rendered  in  favor  of  the  plaintiff,  defendant  appeals.    Reversed, 

d  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 

ECER,  JJ. 

Gerson  C.  Young,  of  New  York  City,  for  appellant. 

Abraham  B.  Albert,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  Plaintiff  brought  this  action  to  foreclose  a  chat- 
1  mortgage.  The  complaint  alleged  that  the  defendant  executed  a 
attel  mortgage  upon  property  located  at  No.  1887  Douglas  street,  in 
■ookl)m,  N.  Y.,  and  it  contains  the  usual  allegations  of  nonpayment, 
:.  The  answer  sets  up  substantially  a  general  denial,  and  alleges 
at  the  plaintiff  agreed  to  install  certain  fixtures  suitable  for  a  bakery 

No.  1430  Pitkin  avenue,  Brooklyn,  N.  Y.,  and  being  the  same  fix- 
res  covered  by  the  mortgage.    It  further  alleges  that  plaintiff  failed 

install  said  fixtures  within  the  tinie  agreed  upon  or  a  reasonable 
ne  thereafter,  and  thereupon  an  agreement  was  entered  into  be- 
^een  the  parties  by  the  terms  of  which  said  fixtures  were  to  be  re- 
med  to  plaintiff,  and  plaintiff  agreed  to  receive  said  fixtures  and 
ncel  said  mortgage,  and  that  said  fixtures  were  returned  to  plain- 
f  in  accordance  with  such  agreement. 

Upon  the  trial  the  defendant  repeatedly  offered  to  prove  these 
cts,  but  the  questions  asked  for  that  purpose  were  objected  to  by 
fendant's  counsel,  and  excluded  by  the  trial  justice,  evidently  upon 
e  ground,  now  urged  by  the  respondent  in  his  brief,  that  such  testi- 
ony  would  tend  to  vary  the  terms  of  a  written  instrument.  The 
ses  cited  by  respondent  in  support  of  such  contention  merely  show 
at  testimony  of  agreements  other  than  those  contained  in  a  writing, 
id  made  prior  to  or  contemporaneous  with  its  execution,  are  not 
imissible  in  evidence,  as  such  statements  or  agreement  must  be  deem- 
[  to  be  merged  in  such  instrument.  Agreements,  however,  made 
bsequent  to  the  making  of  a  written  instrument,  and  founded  upon 
good  consideration,  are  always  admissible  in  evidence.  This  is  so 
►vious  as  to  need  no  citation  of  authority  in  its  support     So  much 

the  offered  evidence  was  material  and  erroneously  excluded  as  to 
icessitate  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
tit  to  abide  the  event.    All  concur. 
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WACHSMAN  ▼.  OOOPEB. 

(Supreme  CJourt,  Appellate  Term,  First  Department.    May  4,  1916.) 

Bills  and  Notes  €=»518(2),  525 — ^Action — Sufficibnct  of  Evidence — ^Accom- 
icoDATioN  Note. 

Evidence  in  an  action  against  the  indorser  of  notes  held  not  to  sustain 
the  alleged  defense  that  they  were  accommodation  notes  taken  by  plain- 
tiff with  notice  and  without  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  f§  1818, 
1832-1839;  Dec.  Dig.  <©=»518(2),  525.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Max  Wachsman  against  Samuel  Cooper.  From  a  judg- 
ment rendered  in  favor  of  the  defendant  upon  a  trial  before  the  court 
without  a  jury,  plaintiff  appeals.  Reversed,  and  judgment  ordered 
for  plaintiff  for  the  full  amount  claimed. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

I.  Gainsburg,  of  New  York  City,  for  appellant.   • 
Aaron  W.  Levy,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  The  action  is  brought  against  the  defendant  as 
an  indorser  of  two  promissory  notes,  each  for  $125.  The  complaint 
alleges  that  one  Schwartz  and  Cooper  (the  defendant)  were  copartners 
in  business  at  the  time  the  notes  were  made  and  indorsed;  that  on 
March  5,  1915,  Black  &  Silverman,  as  copartners,  made  the  notes  in 
suit  to  the  order  of  themselves,  and  duly  indorsed  and  delivered  them 
to  Schwartz  and  Cooper  (the  defendant),  who  were  copartners;  that 
before  the  maturity  of  the  notes  Schwartz  and  Cooper  indorsed  said 
notes  and  delivered  the  same  to  Frank  Gens  &  Co.,  Incorporated,  for 
value;  that  before  the  maturity  thereof  the  said  Frank  Gens  &  Co., 
Incorporated,  duly  indorsed  and  delivered  said  notes  to  plaintiff  for 
value.    The  complaint  also  alleges  due  presentation,  etc. 

The  only  defense  set  up  in  the  answer  and  relied  upon  by  the  de- 
fendant is  that  the  notes  were  accommodation  notes,  and  that  the  plain- 
tiff took  them  with  notice  and  gave  no  consideration  therefor.  There 
is  uncontradicted  evidence  that  Frank  Gens  &  Co.,  Incorporated,  ad- 
vanced to  Schwartz  &  Cooper  the  full  amount  of  said  notes,  and  that 
the  plaintiff  also  paid  the  full  face  value  for  said  notes  to  Frank  Gens 
&  Co.,  Incorporated.  This  evidence  is  corroborated  by  checks  from 
Frank  Gens  &  Co.,  Incorporated,  to  the  order  of  Schwartz  &  Cooper, 
and  by  a  check  from  Max  Wachsman  (the  plaintiff)  to  Frank  Gens  & 
Co.,  Incorporated.  The  record  has  a  large  amount  of  evidence  which 
is  immaterial  to  the  issue.  It  contains  no  evidence  which  tends  to  con- 
stitute a  defense  to  the  two  causes  of  action. 

The  judgment  should  be  reversed,  with  $30  costs,  and  judgment  or- 
dered for  the  plaintiff  for  the  full  amount  claimed,  with  proper  costs 
in  the  court  below.    All  concur. 

^;:9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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CONROT  V.  BARRETT. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  4,  1916.) 

/ABRiERs  ^=»72 — Express  Company — Loss  of  Pbopebty — ^Riqht  of  Action. 
Under  Personal  Property  Law  (Consol.  Laws,  c.  41)  §>  100,  added  by 
Laws  1911,  c.  571,  containing  rules  for  ascertaining  the  intention  of 
parties  as  to  the  time  when  the  property  in  goods  should  pass,  and  rule 
5  thereof,  providing  that,  If  the  contract  of  sale  requires  the  seller  to 
deliver  the  goods  to  the  buyer,  or  at  a  particular  place,  or  to  pay  the 
transportation,  the  property  shall  not  pass  until  the  goods  have  been  de- 
livered, the  seller  of  a  diamond  ring,  who  agreed  to  deliver  it  to  the 
buyer's  address,  and  who  delivered  it  to  an  agent  of  an  express  com- 
pany and  took  a  receipt,  retained  title  until  the  delivery  had  been  made^ 
and  hence  had  a  right  of  action  against  the  express  company  to  recover 
for  its  loss. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §S  24^-260,  258- 
261,  266-269;   Dec.  Dig.  «=5>72.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
rict. 

Action  by  Benjamin  J.  Conroy  against  William  M.  Barrett,  as  Pres- 
cient of  the  Adams  Express  Company.  From  a  judgment  dismissing 
he  plaintiff's  complaint  in  a  trial  before  the  court  and  a  jury,  plain- 
iff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
VKER,  JJ. 

Grout  &  McKinney,  of  New  York  City  (F.  Sidney  Williams,  of  New 
ifork  City,  of 'counsel),  for  appellant. 
Edward  V.  Conwell,  of  New  York  City,  for  respondent 

COHALAN,  J.  This  action  was  brought  by  the  plaintiff,  as  an  as- 
iignee,  to  recover  the  sum  of  $55  for  the  loss  of  a  diamond  ring.  It 
ippears  that  on  March  28,  1914,  Alice  J.  Burns  purchased  a  diamond 
ing  in  the  store  of  Abraham  &  Strauss,  in  the  borough  of  Brooklyn. 
Jhe  gave  her  address  as  "Greenwich,  Conn.,  Rural  Delivery  26."  It 
vas  agreed  between  her  and  the  salesman  in  the  diamond  department 
hat  the  vendors  would  deliver  the  ring  to  her  in  Greenwich.  The  ring 
vas  sealed  in  a  small  box,  the  same  was  securely  wrapped,  and  after 
)assing  through  several  hands  was  delivered  to  the  agent  of  the  Adams 
Jxpress  Company.  His  receipt  in  evidence  showed  that  a  valuation 
)f  $55  was  placed  upon  the  article.  On  March  31,  1914,  the  package 
vas  delivered  to  the  consignee  by  the  Adams  Express  Company  in 
jreenwich,  and  when  opened  the  ring  was  missing. 

At  the  conclusion  of  the  plaintiff's  case  the  court  dismissed  the  com- 
)laint,  on  the  ground  that  the  title  of  the  property  was  in  the  consignee, 
ind  the  plaintiff  was  without  power  to  institute  the  action.  It  is  a 
fair  inference  to  be  drawn  from  the  memorandum  of  the  sale — the 
•eceipt  of  the  Adams  Express  Company,  showing  that  the  delivery 
:harges  were  paid  by  the  consignors — and  from  the  testimony  of  the 
>ales  agent  that  the  agreement  provided  for  a  delivery,  and  the  trans- 
iction  was  not  completed  until  the  ring  was  delivered  to  the  consignee 

^s»For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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at  the  designated  address.  If  this  be  so,  the  plaintiff  has  brought  him- 
self within  rule  5  of  section  100  of  the  Personal  Property  Law  (Laws 
1911,  c.  571).    The  section  and  rule  in  part  read: 

"Sec.  100.  Rules  for  Ascertaining  Intention,  Unless  a  dlflferent  Intention 
appears,  the  following  are  rules  for  ascertaining  the  Intention  of  the  parties 
as  to  the  time  at  which  the  property  In  the  goods  is  to  pass  to  the  buy- 
er:   ♦♦    ♦ 

"Rule  5.  If  the  contract  to  sell  requires  the  seller  to  deliver  the  goods  to 
the  buyer,  or  at  a  particular  place,  or  to  pay  the  freight  or  cost  of  transpor- 
tation to  the  buyer,  or  to  a  particular  place,  the  proi)erty  does  not  pass  until 
the  goods  have  been  delivered  to  the  buyer  or  reached  the  place  agreed  upon.'* 

The  contract  not  only  required  the  sellers  to  deliver  the  goods  to 
the  buyer,  but  it  also  required  the  sellers  to  deliver  the  article  at  a 
particular  place.  The  sellers  having  agreed  to  make  the  delivery,  they 
were  bound  to  see  that  that  delivery  was  properly  made,  and  the  title 
to  the  article  remained  in  them  until  the  agreement  of  sale  and  delivery 
had  been  completed.  If  the  vendee,  instead  of  stipulating  at  the  time 
of  the  sale  that  the  ring  was  to  be  delivered  to  her  in  Greenwich,  had 
said  nothing  about  such  a  delivery,  but  at  some  subsequent  time  au- 
thorized the  vendors  to  send  it  to  her  by  carrier,  then  the  provisions 
of  section  127  of  the  Personal  Property  Law  might  be  applicable  to 
the  situation.  Schanz  v.  Bramwell  (Sup.)  143  N.  Y.  Supp.  1057. 
But  in  this  case  a  stipulation  of  delivery  was  made  at  the  time  of  the 
sale,  and  the  agreement  to  deliver  was  an  essential  part  of  the  trans- 
action. 

On  the  whole  case  the  plaintiff  was  entitled  to  the  most  favorable 
inferences  to  be  drawn  from  the  evidence,  and  it  was  error  on  the  part 
of  the  court  to  dismiss  the  complaint. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 


SUPERIOR  LAMP  MFG.  00.  V.  ZEISLER. 

(Supreme  Court,  Appellate  Term,  First  Department     May  4,  1910.) 

Nbw  Trial  «=»102(2)— Newly  Discovered   Evidence — ^Diligence — ^BIatebi- 

ALITT. 

It  Is  error  to  grant  a  new  trial  for  newly  discovered  evidence,  where 
the  record  and  moving  affidavits  disclose  lack  of  ordlnaiT  diligence  and 
the  new  evidence  offered  would  merely  corroborate  the  adverse  party's 
evidence. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent.  Dig.  f  211;  Dec. 
Dig.  «=>102(2).] 

Appeal  from  Municipal  Courts  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  the  Superior  Lamp  Manufacturing  Company  against  Max 
Zeisler.  Judgment  for  defendant.  From  an  order  of  the  Municipal 
Court,  granting  plaintiff  new  trial,  defendant  appeals.  Reversed,  and 
judgment  directed  to  be  reinstated. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

^s»Por  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key -Numbered  Digests  ft  Indexes 
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Harry  Stackell,  of  New  York  City,  for  appellant. 
Bernfeld  &  Ankus,  of  New  York  City  (Jacob  Bernstein,  of  New 
^ork  City,  of  counsel),  for  respondent. 

GUY,  J.    The  complaint  set  forth  two  causes  of  action:    First,  on 

check ;  second,  for  goods  sold  and  delivered.  As  to  the  first  cause 
f  action,  defendant  admitted  the  making  and  delivery  of  the  check, 
ut  alleged  that  it  was  given  under  a  mistake  of  fact  in  payment  of 
pods  which  did  not  conform  to  the  contract  made  by  plaintiff  with 
lefendant,  and  accord  •and  satisfaction.  As  to  the  second  defense, 
here  was  a  plea  of  tender  of  payment,  which  was  admitted  by  plain- 
iff. 

These  issues  were  fully  tried  and  determined  in  favor  of  the  de- 
endant.  Four  months  after  the  trial  the  plaintiff  moved  for  a  new 
rial  on  the  ground  of  newly  discovered  evidence,  consisting  of  a 
tatement  admitted  to  have  been  forwarded  by  defendant  to  plaintiff 
with  a  check  for  the  amount,  which  defendant,  on  the  trial,  testified 
epresented  the  amount  agreed  upon  in  the  alleged  accord  and  satis- 
action,  and  which  statement,  except  as  to  a  variance  of  one  day  in 
he  date,  and  the  fact  that  it  was  on  a  letter  heading  of  defendant, 
nstead  of  on  plaintiff's  letter  heading,  as  testified  to  by  plaintiff,  was  in 
ffect  the  same  as  the  statement  called  for  in  the  notice  to  produce 
erved  by  defendant  upon  plaintiff  before  trial  and  described  by  de- 
endant  in  his  testimony  on  the  trial,  so  that  plaintiff  was  fully  noti- 
ied  both  before  and  on  the  trial  as  to  the  nature  and  effect  of  the  al- 
eged  statement  and  its  materiality  in  connection  with  the  issues  pre- 
ented. 

It  is  clear,  on  all  the  facts  presented  by  the  record  and  in  the  moving 
ifidavits,  that  by  the  exercise  of  even  ordinary  diligence  plaintiff  could 
lave  produced  the  statement  in  question  on  the  trial ;  and,  if  produced, 
t  is  equally  apparent  that  it  would  have  tended  to  corroborate  de- 
endant's  testimony  as  to  an  accord  and  satisfaction,  so  that  it  would 
lot,  in  all  probability,  have  in  any  way  altered  or  affected  the  result 
\i  the  trial.  It  follows,  therefore,  that  the  learned  court  below  erred 
n  granting  the  motion  for  a  new  trial. 

Order  reversed,  with  $30  costs,  and  judgment  in  favor  of  defendant 
lirected  to  be  reinstated,  with  costs  in  the  court  below.    All  concur. 


PEOPLE  ex  rel.  FORWARD  ASS'N  v.  PURDT  et  al.,  Commissioners  of 
Taxes  and  Assessments. 

(Supreme  Court,  Appellate  Division,  First  Department    April  14,  1916.) 

Taxation  ^=;»241(1) — ^Bxkhftions — ^Bbnbyolent  Institutions. 

A  certificate  of  incorporation,  which  shows  that  the  purpose  of  the 
organization  is,  among  other  things,  to  own,  manage,  and  operate  a  build- 
ing for  the  purpose  of  the  corporation,  and  to  sublet  portions  of  such 
building  to  other  persons,  clearly  shows  that  the  corporation  is  not  en- 
titled to  an  exemption  from  taxation  under  Tax  Law  (CousoL  Laws,  c.  60) 
§  4,  subd.  7,  which  provides  exemption  only  w^en  the  property  of  such 
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a  corporation  Is  used  entirely  for  corporation  purposes,  and  not  when  it 
Is  rented,  or  when  profit  is  derived  thereon  from  other  persons. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  U  389,  391,  893 ; 
Dec.  Dig.  <©=»241(1).] 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People,  on  the  relation  of  the  Forward  Association, 
against  Lawson  Purdy  and  others,  as  Commissioners  of  Taxes  and 
Assessments.  From  an  order  denying  a  motion  to  quash  the  writ 
and  dismiss  the  proceeding,  defendants  appeal.  Reversed,  writ  quash- 
ed, and  proceeding  dismissed. 

The  following  is  the  certificate  of  incorporation  of  the  Forward 
Association : 
State  of  New  York,  City  and  CJounty  of  New  York— ss: 

We,  the  undersigned,  of  full  age,  being  desirous  of  associating  ourselves 
together  for  the  purpose  of  mutual  enjoyment,  social  intercourse  among  mem- 
bers, also  for  the  purpose  of  distributing  literature,  social  and  economic  science 
as  hereinafter  is  more  particularly  fully  described,  pursuant  to  and  in  con- 
formity with  acts  of  the  Legislature  of  the  state  of  New  York  relating  to 
membership  corporations,  do  hereby  certify  and  declare  that  we  are  all  of  full 
•  age,  two-thirds  of  us  are  citizens  of  the  United  State,  and  all  of  us  are  resi- 
dents of  the  state  of  New  York.  We  do  further  certify  and  declare  as  fol- 
lows: 

(1)  That  the  particular  objects  for  which  said  corporation  is  formed  are  as 
follows:  To  promote  social  intercourse  and  enjoyment  among  Its  members, 
diffuse  knowledge  in  Uterature,  economic  and  social  science  by  means  of 
meetings,  lectures  and  more  particularly  by  the  means  of  useful  publications. 

(2)  That  the  corporate  name  by  which  the  said  corporation  hereby  to  be 
formed  shall  be  known  and  distinguished  is  and  shall  be  the  Forward  Asso- 
ciation. 

(3)  That  the  territory  in  which  the  operation  of  said  corporation  is  to  be 
principally  conducted  is  city  of  New  York  and  state  of  New  York. 

(4)  That  the  principal  office  of  said  corporation  shall  be  located  in  the  city 
of  New  York,  county  of  New  York  and  state  of  New  York. 

(5)  That  the  number  of  directors  shall  be  seven. 

(6)  LNames  and  place  of  residence  of  directors  until  first  annual  meeting.] 

(7)  That  the  annual  meeting  of  said  corporation  shall  be  held  on  the  first 
Monday  of  January  in  each  year. 

The  amended  certificate  of  incorporation  reads  as  follows : 

We,  the  undersigned,  being  all  of  the  directors  of  the  Forward  Association, 
a  membership  corporation  organized  under  the  laws  of  the  state  of  New  York, 
desiring  to  alter  the  certificate  of  incorporation  of  the  Forward  Association 
so  as  to  extend  its  corporate  purposes  pursuant  to  the  provisions  of  the 
Membership  Corporations  Law  of  the  state  of  New  York,  do  hereby  make  and 
file  the  annexed  certificate  for  such  purpose  and  do  certify  as  follows: 

That  the  name  of  the  corporation  whose  certificate  of  incorporation  is  here- 
by altered  is  the  Forward  Association. 

That  the  alteration  proposed  and  intended  to  be  affected  by  the  execution 
and  filing  of  this  amended  certificate  consists  oC  an  extension  of  corporate 
purposes  so  as  to  include  the  following,  to  wit:  "To  promote  social  inter- 
course among  its  members,  and  to  promote  and  difihise,  especially  among  the 
Jews  in  the  United  States,  a  general  knowledge  of  literature,  economics,  social, 
political  and  historical  science,  and  other  useful  Information  by  means  of 
publication,  circulation,  and  sale  of  books,  periodicals,  newspapers,  and  other 
species  of  literature  as  well  as  by  lectures  and  other  methods;  to  own,  man- 
age, and  operate  a  building  or  buildings  in  the  city  of  New  York  and  elsewhere 
for  the  said  purposes  of  ^he  said  corporation,  and  to  sub-let  portions  of  such 
building  or  buildings  to  other  persons;  to  assist  other  progressive,  iwlitical, 
dvic,  economic,  and  philanthropic  movements  and  organizations  financially,  to 
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eo-operate  with  such  organizations  and  movements,  and  to  initiate  such  move- 
ments. The  association  shall  at  all  times  adhere  to  and  propagate  the  princi- 
ples of  international  Socialism  and  shall  support  only  such  political  parties 
and  organizations  in  the  United  States  whose  programs,  platforms,  and 
activities  are  in  close  conformity  to  such  principles.  The  corporate  purposes 
of  the  Forward  Association  shall  not  be  changed,  amended,  or  extended 
without  the  concurring  vote  of  at  least  two-thirds  of  all  members  of  the  cor- 
poration present  at  the  meeting  at  which  any  resolution  for  such  proposed 
changes,  amendments,  or  extensions  shall  be  voted  upon." 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

William  H.  King,  of  New  York  City,  for  appellants. 
Alexander  Kahn,  of  New  York  Ci.y,  for  respondent 

PER  CURIAM.  It  clearly  appears  from  the  certificate  of  incor- 
poration of  the  relator  that  it  is  not  within  the  class  of  corporations 
or  associations  entitled  to  exemption  from  taxation  by  subdivision  7,. 
§  4,  of  the  Tax  Law. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  the  writ 
of  certiorari  quashed,  and  the  proceeding  dismissed,  with  $10  costs. 


(93  msc.  Rep.  597) 

SCHERMERHORN  et  al.  v.  ALBANY  SYNDICATE. 
(Supreme  Court,  Trial  Term,  Rensselaer  County.    Februai-j',  1916.) 

1.  Taxation  €=»421(7) — ^Assessments — ^Description  of  Property. 

Under  Tax  Law  (Consol.  Laws,  c.  60)  §  21,  subd.  2,  as  amended  by  Laws 
1911,  c.  315,  and  Laws  1912,  a  266,  providing  that  in  the  assessment  roll 
with  respect  to  real  property  there  shall  be  set  down  In  the  second  column 
a  description  of  the  pr<«)erty  sufficiently  accurate  to  identify  it,  and  in 
the  third  column  a  statement  of  the  aiH>roximate  quantity  of  the  property 
or  of  its  linear  dimensions,  an  assessment  of  a  house  and  lot,  giving  the 
street,  without  further  description  or  statement  of  the  size  of  tract,  Is 
void. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent.  Dig.  §§  729,  730;  Dec. 
Dig.  e=»421(7).] 

2,  Taxation  ^=>799 — Tax  Title — Determination — Nature  op  Claim. 

Under  Code  Civ.  Proc.  §§  1638,  1639,  authorizing  an  action  by  a  person 
In  possession  of  land  to  compel  the  determination  of  an  adverse  claim^ 
such  an  action  may  be  maintained  to  determine  a  claim  under  a  tax 
deed,  though  the  assessment  on  which  it  is  based  is  void  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Taxation.,  Cent.  Dig.  {§  1584,  1585; 
Dec.  Dig.  €»799.] 

Action  by  J.  Stearns  Schermerhorn  and  another  against  the  Albany 
Syndicate.    Judgment  for  plaintiffs. 

Edgar  L.  Ryder,  of  New  York  City  (Lester  T.  Hubbard,  of  Albany, 
of  counsel),  for  plaintiffs. 
Du  Bois  &  McDermott,  of  Albany,  for  defendant. 

CHESTER,  J.  The  action  is  one  brought  under  sections  1638  and 
1639  of  the  Code  of  Civil  Procedure  to  compel  the  determination  of  a 
claim  to  real  property.     The  plaintiffs,  who  are  the  heirs  at  law  of 
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Lucy  J.  Schermerhorn,  deceased,  have  been  in  possession  since  1901, 
as  tenants  in  common,  of  the  premises  described  in  the  complaint, 
which  are  located  on  the  east  side  of  Main  street  in  tlie  village  of 
Castleton. '  The  defendant  is  the  grantee  in  a  tax  deed  from  the  treas- 
urer of  Rensselaer  county,  dated  October  1,  1914.  The  deed  was  made 
under  a  tax  sale  for  the  nonpayment  of  a  tax  under  an  assessment  made 
by  the  assessors  of  the  town  of  Schodack  for  the  year  1912.  The  as- 
sessment, so  far  as  material  here,  appears  in  the  assessment  roll,  as 
follows : 

"834,  Schermerhorn,  Lucy  J.,  estate  of,  Main  St.  H.  and  lot,  value  $2,200. 
Village  of  Castleton." 

[1]  Subdivision  2  of  section  21  of  the  Tax  Law  (Laws  1909,  c.  62, 
as  amended  by  Laws  1911,  c.  315,  and  Laws  1912.  c.  266)  provides  that 
in  the  assessment  roll  with  respect  to  real  property  there  shall  be  set 
down  in  the  second  column  a  description  of  the  property  "sufficiently 
accurate  to  identify  the  same,"  and  in  the  third  column  a  statement 
of  the  "approximate  quantity"  of  the  property  or  "a  statement  of  the 
linear  dimensions  thereof."  The  claim  of  the  plaintiffs  is  that  the  as- 
sessment is  void  by  reason  of  the  failure  of  the  assessors  to  comply 
with  these  provisions  of  law.  There  is  absolutely  no  statement  in  the 
assessment  roll  giving  the  approximate  quantity  of  the  land  assessed 
nor  any  description  of  it  sufficient  to  identify  it  The  tax  deed  under 
the  law  must  follow  the  assessment,  and  can  only  convey  such  property' 
as  is  described  in  the  assessment  roll.  The  deed,  following,  as  it  does, 
the  assessment,  contains  no  description  of  the  property,  nor  statement 
of  the  size  of  the  lot,  whereby  the  particular  house  and  lot  on  Main 
street  in  the  village  of  Castleton  can  be  located  or  identified.  Assess- 
ments of  that  character  have  universally  been  held  to  be  void.  Matter 
of  New  York  Central  &  Hudson  River  R.  R.  Co.,  90  N.  Y.  342 ;  Law- 
ton  V.  City  of  New  Rochelle,  114  App.  Div.  883,  100  N.  Y.  Supp.  284; 
Zink  V.  McManus,  121  N.  Y.  259,  24  N.  E.  467. 

[2]  The  defendant  does  not  seriously  contest  the  invalidity  of  the 
assessment,  but  it  insists  that  the  plaintiffs  have  mistaken  their  rem- 
edy. The  claim  of  the  defendant  is  that  the  complaint  should  be  dis- 
missed, as  not  stating  a  cause  of  action,  for  the  reason  that  equity  will 
not  sustain  an  action  to  set  aside  as  a  cloud  upon  the  title  a  tax  which 
is  void  upon  the  face  of  the  record.  .That  principle  is  sustained  in  the 
case  of  Allter  v.  Village  of  St.  Johnsville,  130  App.  Div.  297,  114  N. 
Y.  Supp.  355,  upon  which  the  defendant  especially  relies. 

But  this  is  not  an  action  in  equity.  It  is  an  action  under  the  statute. 
Code  Civ.  Proc.  §  1638.  That  section  as  it  has  been  enlarged  and 
amended  is  now  broad  enough  to  authorize  just  such  an  action  as  this. 
It  is  not  essential  under  that  section  that  there  should  be  a  cloud  upon 
the  title,  for  it  now  authorizes  an  action  by  a  person  who  has  been  in 
possession  of  real  property  for  one  year,  to  compel  the  determination 
of  any  claim  adverse  to  that  of  the  plaintiff  which  the  defendant  makes 
or  which  it  appears  from  the  public  records  or  from  the  allegations  of 
the  complaint  the  defendant  might  make  to  an  estate  in  that  property 
in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten,  or  to  any 
interest  therein.    While  the  action  possesses  some  of  the  elements  of 
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an  ordinary  action  in  equity,  yet  the  section  of  the  Code  referred  to 
has  provided  a  statutory  remedy  which  the  plaintiffs  have  followed 
and  which  they  had  the  right  to  follow  in  this  action.  French  v.  City 
of  New  Rochelle,  141  App.  Div.  8,  125  N.  Y.  Supp.  677 ;  Loomis  v. 
Semper,  38  Misc.  Rep.  567,  78  N.  Y.  Supp.  74.  The  case  does  not 
therefore  depend  upon  equitable  principles  but  upon  the  statute  and 
therefore  the  cases  holding  that  an  action  in  equity  cannot  be  brought 
to  set  aside  an  assessment  which  is  invalid  upon  its  face  do  not  apply. 

The  plaintiffs  are  entitled  to  judgment  for  the  relief  demanded  in  the 
complaint. 

Judgment  for  plaintiffs. 


WADE  V.  WADB. 
(Supreme  Court,  Appellate  Division,  First  Department    April  20,  1916.) 

UivoKCE  <s=»201,  225 — Temporabt  Alimony — Defenses. 

Temporary  alimony  and  counsel  fees  In  a  separation  suit  may  not  be 
denied  on  the  pleadings  and  submitted  affidavits,  because  tlie  affidavits 
show  lack  of  jurisdiction  under  Oode  Civ.  Proc.  §  1763,  subd.  3,  as  to 
required  residence  of  .parties  in  such  suit, 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent.  Dig.  §§  591,  592,  647- 
650;    Dec.  Dig.  <8=»201,  225.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jeannette  H.  Wade  against  William  Ogden  Wade.  From 
an  order  denying  motion  for  alimony  and  counsel  fees,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

James  E.  Duross,  of  New  York  City,  for  appellant. 
Henry  Willard  Bean,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  action  is  brought  for  a  separation.  The 
court  at  Special  Term  denied  the  plaintiff's  application  for  alimony 
and  counsel  fees  pendente  lite  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  action.  The  application  was  decided  on  the  plead- 
ings and  the  affidavits  submitted  by  both  parties.  These  papers  raised 
an  issue  as  to  the  residence  of  the  parties,  upon  which  depended  juris- 
diction under  section  1763,  subd.  3,  of  the  Code  of  Civil  Procedure. 
This  important  and  vital  question  should  not  be  determined  upon 
affidavits,  but  rather  at  the  trial.  It  has  been  held  by  this  court  that 
disputed  questions  of  jurisdiction  in  cases  of  this  kind  should  not  be 
determined  merely  upon  affidavits,  but  should  be  reserved  for  the 
trial.    Barber  v.  Barber,  137  App.  Div.  665,  122  N.  Y.  Supp.  452. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  is  granted,  with  $10  costs,  and  remitted  to  the 
Special  Term  to  fix  the  amount  of  alimony  and  counsel  fee. 

^=3por  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key -Numbered  Digests  &  Indexes 
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CROMWELIi  ▼.  NICHOLS. 
(Supreme  Court,  Special  Term,  Kings  County.    June  16,  1912.) 

1.  Taxation  ^=»421(7) — Assessment — Statute — Assessment  by  Number. 

1  Rev.  St.  pL  1,  c.  13,  tit  2,  §{  11  and  12,  requiring  the  proijerty  of  non- 
residents to  be  assessed  in  the  same  roll  with  that  of  residents,  but  in  a 
separate  part  thereof,  and  providing  that  it  may  be  designated  by  lot 
numbers,  was  substantially  complied  with  by  an  assessment  roll,  giving 
first  the  names  of  the  residents  and  their  assessments,  then  the  names  of 
nonresidents  and  their  assessments,  and  then  an  assessment  according  to 
lot  numbers,  where  the  name  evidently  was  unknown,  among  which  was 
the  lot  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  §§  729,  730 ;  Dec 
Dig.  «=>421(7).] 

2.  Taxation  ^=»442 — ^Tax  Lease — ^Presumptions — ^Warrant  for  Collection. 

Under  the  statutes  making  a  tax  lease  presumptive  evidence  that  the 
tax  was  legally  Imposed  and  that  the  proceedings  and  sale  were  required, 
the  fact  that  an  assessment  made  more  than  40  years  before,  and  which 
had  in  the  meantime  been  transferred  to  the  custody  of  a  different  of- 
fice, does  not  contain  a  warra»t  for  collection,  as  required  by  Laws  1873, 
c.  135,  §  4,  does  not  show  that  no  warrant  was  originally  attached  thereto. 

DEd.  Note.— For  other  cases,  see  Taxation,  Gent  Dig.  §{  774-780 ;  Dec. 
Dig.  <g=»442.] 

8.  Taxation    ^=»734(2) — Sale — ^Proceedinqs — Return   ov   Receiver — Name. 

Where  lots  were  assessed  by  lot  number,  not  by  name,  pursuant  to  1  Rev. 
St  pt.  1,  c.  13,  tit  2,  §§  11,  12,  the  fact  that  the  receiver's  return  did  not 
give  the  name  of  the  person  failing  to  pay  the  tax,  as  required  by  Laws 
1873,  c.  135,  f  13,  does  not  invalidate  the  sale  for  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  ff  1470,  1471; 
Dec.  Dig.  <@==>734(2).] 

4.  Taxation  ^=>734(10) — Sale — Proceedings — Amendment  of  Statute. 

A  lease  made  in  1878  for  taxes  assessed  in  1873  is  not  invalidated  by 
the  failure  of  the  county  treasurer  to  file  a  duplicate  of  the  sale  with 
the  county  clerk,  as  required  by  Laws  1873,  c.  135,  §  17,  which  was  amend- 
ed by  Laws  1876,  c.  261,  so  as  not  to  require  the  filing  of  the  duplicate. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  §{  1470,  1471; 
Dec.  Dig.  <g=»734(10).] 

6.  Taxation  <®=»693 — Tax  Lease— Presumptions — Notice. 

The  statutory  presumption  from  leases  for  unpaid  taxes  that  the  tax 
was  legally  imposed,  and  the  proceedings  and  sale  were  required,  applies 
to  the  giving  of  notices  of  sale  and  redemption. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §  1388 ;  Dea  Dig. 
<S=>693.] 

Suit  for  partition  by  one  Cromwell  against  one  Nichols.    Judgment 
entered  for  partition,  subject  to  a  tax  lease. 
See,  also,  155  App.  Div.  905,  139  N.  Y.  Supp.  105U 

Henry  R.  Nwes,  of  New  York  City,  for  plaintiff. 
Clarence  R.  Freeman,  of  New  York  City,  for  defendant 

CRANE,  J.  This  action  for  partition  brings  up  for  consideration 
the  legality  of  a  tax  lease  made  in  1878  upon  a  sale  of  the  property 
in  1875  for  unpaid  taxes  assessed  in  1873.  The  property  in  question 
is  in  Queens  county  and  the  tax  proceedings  and  sale  for  unpaid  taxes 

e=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigesU  &  Indexes 
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re  r^^lated  by  the  following  statutes:  1  R.  S.  c.  13,  tits.  2  and  3; 
aws  1855,  c.  427;  Laws  1873,  c.  135;  Laws  1875,  c.  184;  Laws 
?76,  c.  261 ;  Laws  1877,  cc.  268  and  361.  It  is  claimed  by  the  plain- 
ff  tiiat  there  are  five  defects  in  the  proceedings  required  by  these 
atutes  which  make  the  alleged  tax  sale  of  1875  void.  They  are  as 
)llows  and  will  be  disposed  of  by  me  in  the  order  in  which  they  are 
lised  on  the  plaintiff's  brief. 

[1]  1.  The  plaintiff  says  that  the  assessment  is  irregular  because 
le  lots  were  assessed  by  number  and  not  by  name.  Sections  11  and 
I  of  chapter  13,  title  2  of  the  Revised  Statutes,  (1829),  provide  that 
le  property  of  nonresidents  shall  be  assessed  in  the  same  roll  with 
lat  of  residents,  but  in  a  separate  part  thereof,  and  may  be  desig- 
ited  by  lot  numbers.  This  assessment  roll  gives  first  the  names  of 
isidents  and  their  assessments,  the  names  of  nonresidents  and  their 
ssessments,  and  then  follows  the  assessment  according  to  lot  num- 
;rs  where  the  name  evidently  was  unknown.  In  my  opinion  the 
atute  has  been  substantially  complied  with  in  this  particular, 

[2]  2.  Chapter  135  of  the  Laws  of  1873,  section  4,  requires  that 
le  board  of  supervisors  shall  deliver  to  the  said  receiver  of  taxes 
le  assessment  roll  with  a  warrant  of  collection  annexed  or  subjoined 
lereto.  It  is  claimed  by  the  plaintiff  that  now,  after  40  years,  the  as- 
issment  roll  on  file  with  the  comptroller  of  the  city  of  New  York 
3es  not  contain  a  warrant.  The  law  does  not  specify  how  this  war- 
int  should  be  annexed  or  affixed;  therefore  it  might  very  readily 
J  disconnected  and  lost.  Within  these  40  years  the  records  have 
*en  sliifted  from  their  original  custodian  to  another  office  within  the 
>vernment  of  the  Greater  City  of  New  York.  Certainly  very  strong 
roof  would  be  required  to  upset  the  tax  sale  of  so  long  standing  upon 
le  mere  inability  to  find  the  warrant  at  this  day.  Tht  evidence  in- 
oduced,  if  it  be  evidence,  is  insufficient  to  prove  that  there  was  no 
arrant  annexed  at  the  time  of  the  delivery  of  the  assessment  rolls, 
id  the  presumption  is  all  the  other  way,  for  the  above  acts  specifically 
ate  that  "the  lease  shall  be  presumptive  evidence  that  such  tax  was 
gaily  imposed  and  that  the  proceedings  and  sale  were  regular." 

[3]  3.  Objection  is  made  that  the  receiver's  return  did  not  give  the 
ime  of  the  person  failing  to  pay  the  tax,  pursuant  to*  section  13  of 
lapter  135  of  the  Laws  of  1873,  but  no  such  name  could  be  given, 
>  the  lands  were  assessed  by  lot  number  and  not  by  name,  pursu- 
it to  the  Revised  Statutes,  as  above  stated. 

[4]  4.  The  objection  that  the  county  treasurer  did  not  file  a  dupli- 
ite  certificate. of  the  sale  with  the  county  clerk,  pursuant  to  the  pro- 
sion  of  section  17  of  chapter  135  of  the  Laws  of  1873,  is  met  by 
jference  to  chapter  261  of  the  Laws  of  1876  amending  this  section 
7,  which  does  not  require  the  filing  of  any  such  certificate  with  the 
mnty  clerk.  The  lease  was  not  made  until  1878  and  after  this  amend- 
ent. 

[6]  5.  While  section  18  of  chapter  135  of  the  Laws  of  1873  enacts 
lat  the  lease  shall  contain  a  clause  stating  that  the  notices  required 
f  the  act  had  been  served  upon  the  owner,  the  amendment  of  tjiis 


Digitized  by 


Google 


558  158  NEW  YORK  SUPPLKMBNT  (Sup.  Ct. 

section  by  chapter  261  of  the  Laws  of  1876  requires  no  such  recital. 
The  lease  given  in  1878  does  recite,  however,  as  follows : 

"And  whereas  the  time  for  redemption  as  extended  and  enlarged  by  chap- 
ter 361  of  the  laws  of  1877  has  also  expired  without  any  redemption  of  the 
said  premises  having  been  made,  and  whereas  the  notice  required  to  be  given 
by  the  said  Act  of  1873  as  amended  by  the  said  Act  of  1877  to  be  served 
upon  the  owner  and  mortgagee  of  said  premises  was  so  served^as  to  each  of 
said  lots/* 

In  reality  chapter  361  was  not  an  amendment  to  the  Laws  of  1873, 
c.  135,  §  17,  but  simply  provided  that  the  notice  specified  in  section  17 
might  be  served  as  enacted  in  chapter  361.  The  presumptions  which  all 
these  laws  give  to  the  lease  apply  also  to  these  notices  of  sale  and  of 
redemption,  and  have  not  been  met  by  any  proof  on  the  part  of  the 
plaintiff  to  the  contrary. 

All  the  objections  which  have  been  pressed  by  the  plaintiff  against 
the  validity  of  this  tax  sale  or  lease  are  not  of  sufficient  weight  to 
avoid  it,  and  I  shall  therefore  be  obliged  to  hold  that  the  plaintiff's 
title,  with  that  of  her  cotenants,  must  be  taken  subject  to  it,  and  that 
judgment  be  entered  accordingly. 


SECURITY  BANK  OF  NEW  YORK  v.  GOTTHOFFER. 

(Supreme  Court,  Appellate  Term,  First  Department.     April  20,  1916.) 

Tbover  and  Conversion  ®=>34(2) — ^Evidence.  . 

Where  a  debtor  assigned  certain  accounts  as  security,  he  to  collect  them 
and  account  for  same,  and  hold  any  goods  sold,  but  returned,  for  as- 
signee's benefit,  and  there  was  no  evidence  as  to  amount  collected,  or  val- 
ue of  goods  returned,  Judgment  for  conversion  was  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  § 
208;   Dec.  Dig.  <g=334(2).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Security  Bank  of  New  York  against  Jacob  GotthofFer. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Lester  M.  Friedman,  of  New  York  City,  for  appellant 

I.  Gainsburg,  of  New  York  City  (Joseph  P.  Segal,  of  New  York 
City,  of  counsel),  for  respondent 

WHITAKER,  J.  This  action  was  commenced  by  the  plaintiff 
against  the  defendant  for  the  conversion  of  $753.04,  representing  the 
amount  of  moneys  and  merchandise  received  and  retained  by  the  de- 
fendant from  the  accounts  assigned  to  the  plaintiff.  The  answer  is 
a  general  denial.  The  case  came  up  for  trial  before  a  jury  on  Sep- 
tember 23,  1915.  At  the  close  of  the  entire  case  the  court  directed  a 
verdict  for  the  plaintiff  in  the  sum  of  $769.18,  which  represented 
$579.83,  a  balance  due,  and  $189.35  interest  up  to  date  of  trial.    The 
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efendant,  during  the  same  term  of  the  court,  moved  for  a  new  trial 
n  the  grounds  specified  in  section  999  of  the  Code  of  Civil  Procedure, 
'his  motion  was  denied  by  the  trial  justice,  and  the  defendant  appeals 
rom  the  order  denying  the  said  motion  for  a  new  trial. 

There  was  no  objection  or  exception  taken  to  a  direction  of  a  ver- 
ict,  no  motion  made  at  the  end  of  the  case  for  a  new  trial,  and  no 
equest  made  to  submit  questions  to  the  jury.  Defendant  was  in- 
ebted  to  plaintiff  upon  two  promissory  notes,  one  for  $4,500  and  one 
or  $750,  and  assigned  to  plaintiff  as  security  accounts  receivable, 
^'his  assignment  provided  that,  if  goods  sold  by  defendant  were  re- 
nmed  to  him  by  the  persons  whose  indebtedness  was  assigned  to 
laintiff,  defendant  would  hold  them  for  plaintiff  as  trustee,  etc.,  and 
F  any  claims  were  paid  to  defendant  direct  he  would  immediately  turn 
he  money  over  to  plaintiff  in  payment  of  defendant's  indebtedness  to 
laintiff.  The  assignment  contained  a  list  of  the  persons  to  whom  de- 
endant  had  sold  goods,  with  the  amounts  due  from  each. 

The  only  witness  was  the  discount  clerk,  who  testified  that  the  plain- 
iff  notified  the  various  debtors  of  defendant,  whose  names  were, on 
he  list,  of  the  assignment;  that  a  certain  number  of  them  wrote  to 
•laintiff,  stating  they  had  paid  the  defendant  direct;  that  the  witness 
/ent  to  defendant  with  these  letters;  and  that  defendant  stated  he 
ad  received  the  money  and  would  make  it  all  right.  Two  of  the  per- 
ons  to  whom  goods  were  sold  by  defendant  returned  the  goods  to  him. 
rhe  evidence  was  not,  in  my  opinion,  sufficiently  clear  and  satisfac- 
ory  to  establish  conversion.  There  was  no  evidence  as  to  the  value  of 
he  goods  returned  and  alleged  to  have  been  retained  and  converted  by 
he  defendant :  and  some  of  the  accounts  which  were  claimed  to  have 
een  paid  direct  to  the  defendant  were  not  contained  in  the  list  and 
irere  never  assigned  to  the  plaintiff.  There  is  one  bill  of  $196.25  in- 
luded  in  the  judgment  which  admittedly  is  not  contained. in  the  list  of 
ccounts  assigned  to  plaintiff.  There  was  not,  in  my  opinion,  suffi- 
ient  evidence  upon  which  to  base  the  verdict. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
lew  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
oncur. 


KOLACKI  V.  AMERICAN  SUGAR  REFINING  CO. 
(Supreme  Coart,  AppeUate  IMvision,  Second  Department.    April  25,  1916.) 

I  ASTER  AND  SERVANT  <©=»236(11) — INJURIES  TO  SERVANT— CONTBIBUTORY  NEG- 
LIGENCE. 

Where  the  deceased,  while  In  the  employ  of  defendant,  entered  an  ele- 
vator well  to  pick  up  bags  taken  from  him  and  thrown  there  by  the  fore- 
man in  charge  of  the  basement,  where  he  had  procured  the  articles  by 
order  of  his  own  foreman  In  a  connecting  building,  knowing  of  the  well 
and  its  use,  without  making  any  provision  for  protection  against  the  ele- 
vator as  it  descended,  he  was  negligent,  since  the  guard,  which  was  up 
at  the  time  of  his  entrance,  was  required  to  bar  the  way  to  one  entering 
through  ignorance,  and  not  a  person  going  In  with  knowledge  and  design. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  J  ToS; 
Dec.  Dig.  <g=»236(ll).] 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Kolacki,  as  administrator  of  Michael  Kolacki,  de- 
ceased, against  the  American  Sugar  Refining  Company.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  motion  for  new  trial,  defend- 
ant appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 
PUTNAM,  JJ. 

B.  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of  New 
York  City,  on  the  brief),  for  appellant. 

Martin  T.  Manton,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  defendant's  servant  entered  the  well  of  an 
elevator  to  pick  up  some  bags  that  had  been  taken  from  him  and  thrown 
there  by  a  foreman  who  had  charge  of  the  things  stored  in  the  base- 
ment, where  the  decedent  had  procured  the  articles,  as  he  was  ordered 
to  do  by  his  own  foreman,  who  was  in  a  connecting  building.  A  de- 
scending elevator  killed  him.  The  defendant  had  provided  a  sufficient 
bar  to  preclude  entrance  to  the  well,  the  bottom  of  which  was  a  few 
inches  below  the  floor  of  the  basement.  There  was  sufficient  evidence 
that  the  bar  was  not  in  place,  and  that  in  practice  it  was  kept  lifted, 
so  as  to  permit  entrance.  The  proof  is  that  the  decedent  knew  of  the 
well  and. of  its  use,  and  that  he  entered  it  without  making  any  provi- 
sion for  protection  against  the  elevator  as  it  descended.  The  guard 
was  required  to  bar  the  way  to  one  seeking  to  enter  through  ignorance 
or  inadvertence,  not  to  turn  aside  a  person  going  in  with  knowledge 
and  design.  The  decedent  could  scarce  escape  the  misfortune  to  which 
his  venture,  undertaken  with  full  knowledge,  exposed  him;  Lynch  v. 
Elektron  Mfg.  Co.,  195  N.  Y.  171,  88  N.  E.  48. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 


CITY  OP  NEW  YORK  v.  BROOKLYN  UNION  ELEVATED  R.  CO. 
(Supreme  Court,  Trial  Term,  New  York  County.    March  2,  1916.) 
Stbket  Railroads  ^=»31 — Use  of  Bridge — Contracts — Discharoe  bt  Iw* 
consistent  agreement. 

A  Street  railroad  company  contracted  to  pay  tolls  to  the  dty  ol  New 
York  for  the  operation  of  cars  across  the  Wllliamsburgh  Bridge.  Later 
another  contract  was  made  by  the  road  and  the  city,  whereby  compensa- 
tion to  the  city  was  provided  by  the  road's  promise  of  an  equal  division 
of  "the  income,  earnings,  and  profits  of  the  railroad  and  the  existing  rail- 
roads"; the  amount  so  to  be  divided  being  gross  receipts  less  specified 
deductions,  among  which  deductions  were  included  "all  expenses,  exclu- 
sive of  maintenance  actually  and  necessarily  incurred  by  the  lessee  [the 
roadl  in  the  operation  of  the  railroad  and  the  existing  railroads."  Held, 
that  the  last  clause  of  the  contract  did  not  include  the  expense  of  tolls 
payable  under  the  earlier  contract,  and  that  the  two  contracts  were  nec- 
essarily inconsistent ;  the  latter  covering  the  whole  subject  of  compensa- 
tion for  the  use  of  the  tracks  over  the  bridge,  so  that  the  road  was  liable 
only  for  the  charges  provided  therein,  a  discharge  of  the  first  agreement 
resulting  from  the  inconsistency. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent.  Dig.  §§  67,  G8 ; 
Dec.  Dig.  «©=>31.] 
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Action  by  the  City  of  New  York  against  the  Brookl)m  Union  Elevat- 
d  Railroad  Company.  Defendant's  motion  for  directed  verdict 
ranted. 

Lamar  Hardy,  of  New  York  City,  for  plaintiff, 
Geo.  D.  Yeomans,  of  Brooklyn,  for  defendant. 

ERLANGER,  J.  The  plaintiff  sues  to  recover  the  amount  of  cer- 
iin  tolls  for  the  operation  of  cars  across  the  Williamsburgh  Bridge, 
lleged  to  have  accrued  under  a  contract  entered  into  between  the  de- 
endant  Brooklyn  Elevated  Railroad  Company  and  the  commissioner 
f  bridges  on  April  26,  1907.  The  defense  is  that  during  the  period 
overed  by  the  claim  in  suit — August,  1913,  to  June,  1914— the  cars 
^ere  operated  under  a  new  and  different  agreement  with  respect  to  the 
ompensation  payable  to  the  city,  the  plaintiff,  which  agreement  is 
escribed  in  the  record  as  "contract  No.  4."  There  would  seem  to 
e  no  question,  and  none  is  raised,  that  the  defendant  New  York  Con- 
3lidated  Railroad  Company  has  duly  succeeded  to  the  rights  con- 
erred  and  has  assumed  all  the  obligations  of  the  respective  corpora- 
Ions  with  which  these  two  agreements  were  made  upon  the  part  of 
le  city,  and  the  actual  point  for  determination  is  whether  the  earlier 
ontract  of  1907  was  superseded  by  contract  No.  4,  so  far  as  concerns 
le  subject  of  the  tolls  or  compensation  to  be  paid  for  the  use  of  the 
ridge  tracks.  This  last  contract  was  made  pursuant  to  legislative 
uthority  by  the  Public  Service  Commission  in  behalf  of  the  city  with 
le  New  York  Municipal  Railway  Corporation  on  March  19,  1913. 
t  provided  for  a  comprehensive  scheme  of  railway  operation  in  the 
oroughs  of  Manhattan  and  Brookljm  over  lines  owned  or  controlled 
y  the  railway  corporation,  and  styled  in  the  contract  "existing  rail- 
oads,"  in  connection  with  lines  to  be  built  by  the  city,  with  contribu- 
ion  by  the  railway  corporation,  and  distinguished  in  the  contract  as 
the  railroad."  When  defining  the  rights  accorded  to  the  operating 
ompany  in  the  form  of  a  "lease"  of  "the  railroad,"  the  contract  pro- 
ides  (article  11,  par.  8): 

"The  word  'railroad'  shall  also  include  a  railroad  right  of  way,  as  hereln- 
fter  described,  over  each  of  the  existing  bridges  over  the  East  River,  other 
Ian  the  New  York  and  Brooklyn  Bridge,  on  which  trackage  rights  are  claim- 
d  by  the.  lessee." 

And  in  Article  4  the  Broadway-Fourth  Avenue  Line  is  described  as 
proceeding  "to  the  Williamsburgh  Bridge  and  thence  as  a  two-track 
ailroad  over  the  Manhattan  approach  to  the  Williamsburgh  Bridge, 
nd  over  the  main  span  of  the  Williamsburgh  Bridge  to  the  Brooklyn 
pproach  thereto."  Compensation  to  the  city  for  the  use  of  "the  rail- 
oad"  is  provided  by  the  "lessee's"  promise  of  an  equal  division  of 
the  income,  earnings  and  profits  of  the  railroad  and  the  existing  rail- 
oads'*  (article  50),  the  amount  so  to  be  divided  being  the  gross  receipts, 
ess  specified  deductions,  among  which  deductions  are  included  (arti- 
:le  49,  subd.  3)  "all  expenses,  exclusive  of  maintenance,  actually  and 
lecessarily  incurred  by  the  lessee  in  the  operation  of  the  railroad  and 
he  existing  railroads." 
158  N.Y.S.— 36 
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It  is  the  contention  of  the  city  that  the  last  clause  would  suffice  to 
include  the  expense  of  tolls  payable  under  the  trackage  agreement  of 
1907  i  hence  that  such  agreement  and  contract  No.  4  are  not  neces- 
sarily Inconsistent,  but  could  be  read  and  enforced  together.  To  my 
mind,  this  construction  would  do  violence  to  the  apparent  purpose  and 
intent  of  the  later  contract.  If  the  earlier  lease  or  trackage  agreement 
were  deemed  to  be  preserved,  there  was  no  object  in  the  inclusion  of  a 
"railroad  right  of  way"  over  the  Williamsburgh  Bridge,  as  a  part  of 
the  "railroad" ;  the  existing  right  to  use  the  tracks  would  have  required 
the  classification  of  this  part  of  the  line  as  among  "existing  railroads," 
and,  as  such,  excluded  from  "the  railroad"  in  the  very  manner  adopted 
with  respect  to  the  right  of  way  over  the  Brooklyn  Bridge  (article  2, 
par.  8)  *'on  which  trackage  rights  are  claimed  by  the  lessee."  The 
actual  subject  of  trackage  rights  over  these  different  bridges  was  evi- 
dently before  the  parties  when  this  later  contract  was  made.  As  to  the 
BrooklTO  Bridge,  the  lessee  asserted  an  existing  right,  and  it  was  rec- 
ognized ;  as  to  the  Williamsburgh  Bridge,  an  existing  right  was  either 
abandoned,  or,  if  asserted,  was  not  recognized,  for  the  classification 
of  this  part  of  the  railway  line  as  "the  railroad,"  according  to  the  con- 
tract's definition  of  that  term,  removes  it  from  the  class  of  trackage 
operated  by  the  lessee  pursuant  to  any  prior  existing  right. 

There  appears  to  be  no  question  of  a  conflict  of  official  duty  as  be- 
tween the  commissioner  of  bridges  and  the  Public  Service  Commis- 
sion in  the  making  of  the  agreement  of  1907,  and  in  its  discharge  by  the 
agreement  of  19  i  3.  In  each  instance,  the  city  was  the  principal,  and 
the  contract  was  within  the  authority  delegated  to  the  agent  or  agents 
by  whom  it  was  concluded.  In  my  opinion,  the  subject  of  compensa- 
tion for  the  use  of  the  tracks  was  fully  covered  by  contract  No.  4,  in 
a  manner  inconsistent  with  the  agreement  of  1907,  importing  a  dis- 
charge of  that  agreement  as  a  matter  of  intention.  3  Elliott  on  Con- 
tracts, §§  1859,  1865.  There  can  be  no  serious  claim  of  doubt,  upon 
the  facts,  that  the  right  of  way  over  the  Williamsburgh  Bridge  in- 
volved the  use  of  the  same  tracks  which  were  the  subject  of  the  agree- 
ment of  1907,  and  that  the  defendant  New  York  Consolidated  Rail- 
road Company  actually  proceeded  to  operate  those  tracks  pursuant  to 
the  provision  of  contract  No.  4,  when  complying  with  the  resolution  of 
the  Public  Service  Commission  that  the  Center  street  loop  was  read}' 
for  operation. 

Defendants'  Exhibits  Nos.  10,  11,  and  12  do  not  appear  to  me  to  be 
material  to  the  issues,  and  I  shall  accordingly  grant  the  plaintiff's  mo- 
tion to  strike  out,  as  to  which  motions  decision  was  reserved.  Defend- 
ants' motion  for  direction  of  a  verdict  granted.  Exception  to  plaintiff. 
Thirty  days'  stay ;  sixty  days  to  make  a  case. 
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McCarthy  v.  mcallister  steamboat  go. 

(Supreme  Court,  Special  Term,  New  York  County.    April  24,  1916.) 

[asteb  and  Servant  ^=>386(4) — Employers'   Liability  Act — Recovery  of 
Lump  Sum — Statute. 

Under  Employers'  Liability  Act  N.  J.  April  4,  1911  (P.  L.  p.  134),  a 
widow,  administratrix  of  the  estate  of  a  servant,  a  resident  of  New  York, 
killed  in  the  course  of  his  employment  under  contract  made  in  the  state 
of  New  Jersey,  could  not  recover  in  New  York  the  minimum  lump  sum  of 
comi)ensation,  in  view  of  his  weekly  wages,  provided  by  the  New  Jersey 
act,  where  a  court  of  common  pleas  of  New  Jersey  had  not  fixed  a  lump 
sum  of  compensation. 

TEd.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  <8=* 
386(4).] 

Action  by  Ellen  McCarthy,  as  administratrix  of  the  estate  of  Joseph 
-IcCarthy,  deceased,  against  the  McAllister  Steamboat  Company.  On 
lotion  for  judgment  on  the  pleadings.    Motion  granted. 

Moses  Lewis,  of  New  York  City,  for  plaintiff. 
Hyland  &  Zabriskie,  of  New  York  City,  for  defendant. 

NEWBURGER,  J.  Motion  for  judgment  on  the  pleadings.  The 
omplaint  alleges  that  the  defendant,  a  New  York  corporation,  en- 
ered  into  a  contract  of  employment  in  the  state  of  New  Jersey  with 
>ne  Joseph  McCarthy;  that  on  or  about  the  2d  day  of  July,  1913, 
labile  so  employed,  through  the  carelessness  and  negligence  of  the 
[efendant,  said  Joseph  McCarthy  received  injuries  which  resulted  in 
lis  death;  that  he  was  a  resident  of  this  state  and  that  plaintiff  was 
ppointed  administratrix  by  the  surrogate  of  the  county  of  New  York ; 
hat  the  weekly  earnings  of  said  decedent  were  about  $8.75 ;  that  the 
legislature  of  the  state  of  New  Jersey  enacted  a  compensation  law, 
vhich  went  into  effect  July  4,  1911;  that  the  said  law  provided  that 
he  next  of  kin  of  an  employe  shall  benefit  by  fixed  schedule  of  com- 
•ensation  from  the  employer  of  the  deceased  upon  the  employe's  death 
rom  injuries  through  an  accident  arising  out  of  and  in  the  course  of 
lis  employment,  and  that  the  said  compensation  shall  be  paid  during  a 
period  of  300  weeks;  that  the  plaintiff  is  entitled  to  $1,500  based  upon 
he  minimum  rate  of  wages  of  the  deceased.  The  answer  alleges  that 
mder  the  act  of  New  Jersey  all  questions  shall  be  submitted  to  the 
ourt  of  common  pleas  of  that  state  upon  petition,  which  petition  shall 
►e  answered  and  the  issues  raised  determined  by  said  court,  and  that 
he  plaintiff  has  no  right  of  action  which  can  be  enforced  in  this  state. 

Section  18  of  chapter  95,  Laws  of  1911,  of  the  state  of  New  Jersey 
provides  that  in  case  of  a  dispute  over  or  failure  to  agree  upon  a  claim 
or  compensation  between  the  employer  and  employe,  or  the  depend- 
nts  of  the  employe,  either  party  may  submit  the  claim  both  as  to  ques- 
ions  of  fact,  the  nature  and  effect  of  the  injuries  and  the  amount  of 
ompensation  therefor  to  the  judge  of  the  court  of  common  pleas  of 
uch  county  as  would  have  jurisdiction  in  a  civil  case.  Section  20  pro- 
ides  for  the  procedure  in  case  of  dispute.  That  there  is  a  dispute 
letween  the  parties  is  apparent.    The  answer  denies  any  liability  and 
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any  negligence  or  carelessness  on  its  part.  In  Lehmann  v.  Ramo 
Films,  Inc.,  92  Misc.  Rep.  418,  155  N.  Y.  Supp.  1032,  I  held  that  as 
the  act  provided  a  forum  wherein  the  disputes  between  the  parties  were 
to  be  determined  this  court  would  not  assume  jurisdiction. 

But  the  plaintiff  contends  that  as  the  compensation  is  fixed  by  the 
New  Jersey  statute  this  action  is  merely  to  recover  the  minimum  rate. 
Section  1  of  the  act  provides  that  the  employe  shall  receive  compensa- 
tion provided  that  liie  employe  himself  was  not  willfully  negligent 
Section  12  provides  that  in  case  of  death  compensation  shall  be  paid 
during  300  weeks.  Section  21  provides  that  the  amounts  payable 
periodically  as  compensation  may  be  computed  tb  one  or  more  lump 
sum  payments  by  the  judge  of  the  court  of  common  pleas  having 
jurisdiction  upon  application  of  either  party.  I  do  not  imderstand 
upon  what  theory  plaintiff  fixes  the  compensation  at  $1,500;  the  com- 
pensation under  the  law  is  payable  weekly,  and  the  complaint  does  not 
allege  that  the  court  has  fixed  a  lump  sum,  as  provided  by  section  21 
of  the  act. 

For  the  reasons  stated  the  motion  must  be  granted.  Settle  order  on 
notice. 


(93  Misc.  Rep.  671) 

McGRATH  V.  WOODS,  Police  Com'r. 
(Supreme  Court,  Special  Term,  New  Xork  (Itounty.    February,  1916.) 

1.  AIUNICIFAL  COBPOBATIONS  ^=:>185(14) — OfHIOBBS — POUOSUEN — ^DlSlCISaAL— 

"Unjust." 

Where  the  dismissal  of  a  patrolman  was  held  by  another  police  com- 
missioner to  be  "unjust,"  which  Is  equivalent  to  a  finding  that  it  was  un- 
merited and  not  warranted,  the  patrolman,  notwithstanding  his  dismissal, 
was  since  his  original  appointment  a  member  of  the  police  force  de  Jure. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  f 
508;   Dec.  Dig.  tg=»185(14). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Unjust.] 

2.  Municipal  Corporations  <S=»180(2) — Officers — Patrolman. 

Where  a  patrolman,  on  reinstatement,  his  dismissal  having  been  found 
unjust,  passed  the  examinations  for  sergeant  and  was  appointed  to  tbat 
position,  the  act  of  the  police  commissioner  in  compelling  him  to  perform 
the  daties  of  patrolman,  with  the  patrolman's  pay,  amounts  to  a  reduction 
in  rank  without  right,  or  warrant  in  law ;  the  officer  being  a  sergeant  de 
jure  and  entitled  to  pay  as  one  de  facto. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  M 
449,  450;   Dec.  Dig.  €=»18a(2).] 

Application  by  M.  J.  McGrath  for  a  writ  of  mandamus  against  Ar- 
thur Woods,  Police  Commissioner  of  the  City  of  New  York.  Motion 
for  peremptory  writ  granted. 

Philip  A.  Brennan,  of  Brooklyn,  for  relator. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City,  for  respondent 

FORD,  J.  [1]  Relator  was  a  patrolman  in  the  police  department 
on  April  28,  1911,  and  for  some  time  prior  thereto.  He  was  "unjust- 
ly" dismissed  by  the  police  commissioner  on  that  date  according  to  the 
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ling  of  Commissioner  Woods  who  reheard  his  case  in  1915.  The 
indard  Dictionary  gives,  as  synonymous  of  "imjust,"  the  words  "not 
itimate,  fair  or  just";  "wrongful";  "unrighteous."  Putnam's 
>rd  Book  gives  "imfair" ;  "inequitable" ;  "iniquitous" ;  "unmerited." 
ly  a  member  of  the  police  force  be  dismissed — ^i.  e.,  removed — from 
ce  in  that  manner?  I  think  not.  It  follows,  therefore,  that  the 
ator  has  always  been,  since  his  original  appointment,  a  member  of 
J  police  force  de  jure. 

2]  When  he  was  permitted  by  the  action  of  Commissioner  Waldo 
resume  the  performance  of  his  deities  as  patrolman,  which  he  had 
'  a  time  been  prevented  from  performing  by  reason  of  the  "unjust'* 
ding  of  Commissioner  Cropsey  against  him,  he  took  the  examina- 
ri  for  sergeant  and  was  afterwards  duly  appointed  to  that  position. 
e  action  of  Commissioner  Woods  in  now  compelling  him  to  perform 
;  duties  of  patrolman  with  a  patrolman's  pay  merely  amounts  to  a 
iuction  in  rank  without  right  or  warrant  in  law.  He  is  now  a 
■geant  de  jure,  and  should  be  in  the  enjoyment  of  his  rightful  rank, 
e,  and  pay  as  a  sergeant  de  facto.  I  can  see  this  application  in  no 
ler  light.  The  motion  for  a  peremptory  writ  of  mandamus  is 
mted. 
Motion  granted. 


ABORN  ▼.  HERBERT,  ROBERTSON  &  CO.,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  14,  1016.) 

EOUTioN  ^=>418— Supplementary  Pbooeeoinos-^Motion  to  Show  Cause- 
Sufficiency — Statute. 

Code  Civ.  Proc.  §  2457,  provides  that  one  may  be  punished  for  neglect 
or  refusal  to  obey  an  order  duly  served  upon  him.    The  only  papers  served 
upon  a  judgment  debtor  on  a  motion  to  punish  him  for  contempt  for  his 
failure  to  appear  for  examination  in  proceedings  supplemental  to  execu- 
tion were  the  order  to  show  cause  and  an  affidavit  by  the  judgment  cred- 
itor's attorney  setting  foith  the  taking  of  the  judgment  debtor's  default, 
which  order  to  show  cause,  besides  other  recitals,  contained  a  statement 
that  it  was  based  on  the  original  order  and  affidavit  requiring  the  judg- 
ment debtor  to  appear,  and  the  affidavit  of  service  of  same.    The  latter' 
had  never  been  served  on  the  debtor,  and  the  other  papers  were  not  served^ 
on  the  motion  to  punish  for  contempt.    Held,  that  such  omission  wa^ 
fatal,  as  the  judgment  debtor  was  entitled  to  notice  of  the  precise  claim  ^ 
made  against  him,  and  for  what  misconduct  he  was  to  be  punished. 

[Ed.  Note. — For  other  eases,  see  Execution,  Cent  Dig.  {  1201;    Dec. 
Dig.  <Ss9418.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Supplementary  proceedings  by  Albert  C.  Abom  against  Herbert, 
obertson  &  Co.,  Incorporated,  judgment  debtor.  From  an  order  ad- 
dging  the  president  of  defendant  corporation  in  contempt  for  fail- 
e  to  appear  for  examination  in  proceedings  supplemental  to  execu- 
)n,  and  from  an  order  denying  the  defendant's  motion  for  a  reargu- 
ent  of  the  motion  to  punish  for  contempt,  and  to  have  stricken  from 
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tlie  order  to  show  cause  thereon  the  recital  of  certain  papers,  defend- 
ant appeals.    Orders  reversed. 

Argued  April  Term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Franklin  Bien,  of  New  York  City,  for  appellant. 
Frank  B.  Colton,  of  New  York  City,  for  respondent 

COHALAN,  J.  The  appellant  insists  that  the  moving  papers  on 
the  motion  to  punish  for  contempt  are  insufficient,  in  that,  while  the 
order  to  show  cause,  by  which  ft  was  instituted,  contains  sufficient 
recitals,  certain  of  the  recited  papers  were  never  served.  The  only 
papers  served  upon  the  judgment  debtor  on  the  motion  to  punish  for 
contempt  were  the  order  to  show  cause  and  an  affidavit  by  the  attor- 
ney for  the  judgment  creditor,  setting  forth  the  taking  of  the  judg- 
ment debtor's  default.  The  order  to  show  cause,  besides  other  re- 
citals, contains  a  statement  that  it  is  based  on  the  original  order  and 
affidavit,  requiring  the  judgment  debtor  to  appear,  and  the  affidavit 
of  service  of  the  same.  This  latter  paper  has  never  been  served  on 
the  debtor,  and  although  the  other  papers  recited  had  been  previously 
served,  and  are  referred  to  as  being  annexed  to  the  order  to  show 
cause,  they  were  not  served  upon  the  motion  to  punish  for  contempt. 

It  must  be  observed  that  in  motions  of  this  character  the  judgment 
debtor  is  entitled  to  notice  of  the  precise  claim  that  is  being  made 
against  him,  and  for  what  omission  or  misconduct  he  is  to  be  punished. 
Each  fact  necessary  to  sustain  the  jurisdiction  of  the  court  should  be 
made  to  appear  by  an  affirmative  statement  Moyer  v.  Moyer,  7  App. 
Div.  523,  40  N.  Y.  Supp.  258.  Section  2457  of  the  Code  of  Civil  Pro- 
cedure provides  that  a  person  may  be  punished  for  negffect  or  refusal 
to  obey  "an  order  *  *  *  duly  served  upon  him."'  Service  there- 
by is  made  a  prerequisite  to  punishment,  and  like  other  facts  must 
appear  by  affidavit.  He  is  entitled  to  know  in  advance  the  facts  out 
of  which  it  is  claimed  the  right  to  punish  arises,  and  if  the  papers  upon 
which  his  default  was  taken  are  defective,  by  reason  of  improper  serv- 
ice, he  may  raise  that  point,  even  when  it'  is  sought  to  punish  him  for 
contempt.  He  should  be  apprised  of  the  manner  in  which  .it  is  claimed 
that  service  or  notice  of  the  order  was  made  or  given.  This  has  not 
been  done,  and  the  omission,  never  having  been  cured,  is  fatal.-^  While 
it  may  not  have  been  essential  that  papers  previously  served  should 
be  re-served  as  often  as  a  motion  is  made — ^provided  they  are  incor- 
porated by  distinct  reference  in  the  papers  actually  delivered — it  no- 
where appears  from  the  record  that  the  respondent  ever  had  notice 
of  the  method  by  which  it  is  claimed  he  was  served  with  the  order  for 
examination ;  and  a  reading  of  the  affidavit  of  service  on  the  return 
of  the  motion,  over  the  objection  of  the  judgment  debtor,  does  not 
cure  the  defect. 

The  orders,  therefore,  should  be  reversed,  with  $10  costs  and  dis- 
bursements.   All  concur. 
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Misc.  Rep.  685) 
GENERAL  FIREPROOFING  CO.  T.  KEEPSDRY  CONST.  CO.  et  aL 

(Supreme  Court,  Trial  Term,  Albany  County.    February,  1916.) 

k-TES    ^=»108% — ^Mechanics'    Liens — Assignments — Filing. 

Under  Lien  Law  (Consol.  Laws,  c.  33)  |  16,  providing  that  no  assign- 
ment of  a  contract  for  labor  or  materials  for  a  public  improvement,  or 
the  money  due  therefor,  shall  be  valid  unless  filed  with  the  head  of  the 
department  having  charge  of  such  construction,  and  with  the  financial 
officer  charged  with  the  disbursement  of  the  funds,  where  the  assignee 
of  claims  for  money  due  under  a  contract  for  improvements  in  the 
state  Capitol  made  duplicate  copies  of  the  assignment,  and  filed  one  in 
the  state  comptroller's  office  and  took  the  other  to  the  oflice  of  the 
state  architect,  where  it  was  examined  by  his  assistant  secretary^  who, 
after  having  it  in  his  possession  for  several  hours,  handed  it  back,  the  \ 

assignment  will  not  be  held  invalid,  as  against  those  who  subsequently 
filed  claims  of  lien,  on  account  of  failure  to  retain  the  duplicate  in  the 
ofiSce  of  the  state  architect,  in  view  of  secticMi  23,  providing  that  a  sub- 
stantial compliance  with  the  provisions  of  the  law  shall  be  sufficient 
for  the  validity  of  a  lieu  and  to  give  Jurisdiction  to  the  courts  to  en- 
force it. 

[Ed.  Note.—For  other  cases,  see  States,  Dec.  Dig.  «=>108%.] 

Action  by  the  General  Fireproofing  Company  against  the  Keepsdry 
instruction  Company  and  others  for  the  foreclosure  of  mechanics' 
ns.    Judgment  entered. 

Eidlitz  &  Hulse,  of  New  York  City  (W.  W.  Robison,  of  New  York 

ty,  and  Charles  J.  Herrick,  of  Albany,  of  counsel),  for  plaintiff. 

Tracey,  Cooper  &  Townsend,  of  Albany,  for  defendant  New  York 

ate  Nat.  Bank. 

Keeshan  &  Sleicher,  of  Albany,  for  defendant  Hobbs. 

J.  P.  Coughlin,  of  Albany,  for  defendant  Albany  Builders'  Sup- 

f  Co. 

E.  E.  Woodbury,  Atty.  Gen.  (Edward  A.  Gifford,  Deputy  Atty. 

in.),  for  the  State. 

RUDD,  J.  This  action,  tried  before  the  court  without  a  jury,  is 
ought  for  the  foreclosure  of  certain  mechanics'  liens  filed  against 
oneys  due  on  a  contract  for  a  public  improvement,  consisting  of  the 
rnishing  and  equipment  of  the  record  and  document  rooms  of  the 
sembly  chamber  in  the  capitol. 

The  trustees  of  public  buildings  of  the  state  of  New  York,  acting  for 
e  state,  entered  into  a  contract  with  the  Keepsdry  Construction  Com- 
my  for  the  sum  of  $13,800.  The  work  has  been  completed  and  ac- 
pted,  and  the  state  architect  has  filed  with  the  comptroller  of  the 
ate  a  certificate  of  completion,  which  shows  that  there  is  due  from 
e  state  now  unpaid  the  sum  of  $7,275. 

The  plaintiff,  the  General  Fireproofing  Company,  entered  into  a 
ntract  with  the  Keepsdry  Construction  Company  for  the  doing  of 
rtain  work  as  a  subcontractor,  and  it  is  admitted  that  the  plaintiff 
:rfomied  its  contract  and  that  there  is  due  to  the  plaintiff  from  the 

::»For  other  cases  see  same  topic  6  KEY-NUMBER  in  all  Key-Numbered  Digests  &  ladexei 
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original  contractor  the  sum  of  $9,650.  A  Hen  was  filed  by  plaintiflf  for 
that  amount.  The  defendant  Albany  Builders'  Supply  Company  filed 
a  lien  February  3,  1915,  for  the  sum  of  $69.63.  The  defendant  Ed- 
ward R.  Hobbs  filed  a  lien  February  4,  1915,  for  $1,070. 

There  arises  a  serious  question  between  the  plaintiff,  lienor,  and  the 
defendant  the  New  York  State  National  Bank.  The  bank  has  an  as- 
signment from  the  Keepsdry  Construction  Company  of  that  compa- 
ny's right  "to  compensation  under  and  by  virtue  of  the  contract 
aforesaid,"  referring  to  the  contract  between  the  people  of  the  state 
of  New  York  and  the  Keepsdry  Construction  Company.  The  assign- 
ment to  the  bank  was  made  prior  to  the  filing  of  any  of  the  notices  of 
lien,  and  was  filed  in  the  office  of  the  state  comptroller  before  the 
plaintiflE's  notice  of  lien,  and  before  either  of  the  defendants'  notices 
of  lien. 

Under  the  assignment  mentioned  the  bank  loaned  to  the  Keepsdry 
Construction  Company  an  amount  of  money  which  at  the  date  of  this 
trial  amounted  to  $5,021.35.  The  plaintiff  is  a  junior  lienor  and 
proved  a  claim  of  $9,650.  The  defendant  Albany  Builders'  Supply 
Company  is  the  first  lienor,  and  proved  its  lien  of  $69.63.  The  de- 
fendant Edward  R.  Hobbs  proved  a  Hen  of  $1,070. 

The  bank  claims  that  its  assignment  of  the  contract  which  it  holds, 
because  it  was  filed  in  the  state  comptroHer's  office  prior  to  the  filing 
of  any  of  the  notices  of  Hen,  is  superior  to  any  and  all  of  the  mechanics' 
liens.  The  plaintiff  contends  that  the  assignment  to  the  bank  is  not 
valid  as  against  the  plaintiff  because  the  assignment  was  not  filed  in 
the  department  of  architecture  as  required  by  the  statute.  All  of  the 
Hens  involved  were  protected  by  notices  thereof  being  filed  in  both 
the  state  comptroHer's  office  and  the  state  architect's  office. 

As  to  the  requirements  of  the  statute  with  reference  to  the  filing  of 
an  assignment  of  a  contract,  section  16  of  the  Lien  Law  is : 

"No  assignment  of  a  contract  for  the  performance  of  labor  or  the  furnish- 
ing of  materials  for  a,  public  improvement,  or  of  the  money,  or  any  part 
thereof,  due,  or  to  become  due,  therefor,  nor  any  order  drawn  by  the  con- 
tractor or  subcontractor  upon  the  municipal  corporation,  or  the  head  of  the 
department  or  bureau  having  charge  of  the  construction  of  such  public  im- 
provement, or  the  financial  officer  of  the  municipal  corporation,  or  other  officer 
or  person  charged  with  the  custody  and  disbursement  of  the  corporate  funds 
applicable  to  the  contract  for  such  public  improvement,  shall  be  valid  until 
such  assignment  or  order,  or  a  copy  thereof,  be  filed  with  the  head  of  the 
department  or  bureau  having  charge  of  such  construction,  and  with  the  finan- 
cial officer  of  the  municipal  corporation  or  other  officer  or  person  charged  with, 
the  custody  and  disbursement  of  the  corporate  funds  applicable  to  the  con- 
tract for  such  public  improvement,  and  such  assignment  or  order  shall  have 
effect  and  be  enforceable  from  the  time  of  such  filing.  The  financial  officer 
of  the  municipal  corporation,  or  other  officer  or  person  with  whom  the  as- 
signment or  order,  or  copy  thereof,  is  filed,  shall  enter  the  facts  relating  to 
the  same  in  the  lien  book  or  other  book  provided  for  such  purpose." 

"The  head  of  the  department  or  bureau  having  charge  of  such  con- 
struction" as  was  involved  in  the  contract  assigned  to  the  bank  was 
clearly  the  state  architect.  Liens  should  therefore,  it  is  claimed,  have 
been  filed  in  the  office  of  the  state  comptroller  and  in  the  office  of  the 
state  architect    Although  the  contract  was  made  by  the  people,  acting 
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ough  the  trustees  of  public  buildings,  there  is  no  provision  of  law 
juiring  lienors  to  file  notices  of  liens  with  the  trustees  of  public 
ildings.  No  lien  docket  is  kept  by  the  trustees,  showing  notices  of 
tis  or  assignments  of  contracts,  and  there  is  no  provision  of  law  re- 
iring  the  keeping  of  such  a  docket. 

Certain  objections  to  the  validity  of  plaintiff's  lien  are  taken  by  the 
Eendant  bank.  First,  that  plaintiff's  lien  "grossly  overestimates  the 
lount  due  and  falsely  states  the  whole  amount  as  past  due."  Upon 
s  objection  our  attention  is  called  to  the  case  of  Aeschlimann  v. 
esbyterian  Hospital,  165  N.  Y.  296,  59  N.  E.  148,  80  Am.  St.  Rep. 
3.  In  giving  expression  to  the  imanimous  view  of  the  court  in  this 
se  Judge  Martin  said : 

•In  discussing  the  question  in  that  case  [Ringle  v.  WaUis  Iron  Works,  149 
Y.  439,  44  N.  E.  175],  it  was  in  effect  said  that  if  a  party,  by  inserting  in  a 
bice  of  mechanic's  lien  statements  of  fact  which  are  shown  to  be  untrue, 
^reby  forfeits  the  right  to  a  Uen  and  renders  the  notice  void  or  ineffectual, 
jroper  construction  of  the  statute  requires  that  statements  to  have  that  ef- 
:t  must  not  only  be  untrue,  but  must  be  willfully  and  intentionally  false  in 
ne  important  or  material  respect" 

There  is  not  here  in  the  plaintiffs  notice  of  lien  filed  such  a  delib- 
ate  misstatement  of  the  condition  of  the  work  and  the  amount  re- 
lining  to  be  done  as  to  bringi  this  notice  of  lien  under  the  authority 
which  our  attention  has  been  called.  The  lien  of  plaintiff  was  con- 
lued  by  an  order  of  the  court.  The  court  has  held  that  the  terms 
rincipal  office"  and  "principal  place  of  business"  are  synonymous. 
The  objection  to  this  lien  on  the  ground  of  failure  to  state  the  res- 
^nce  of  lienors  is  in  our  opinion  unsubstantial.  In  fact,  all  of  these 
eged  weaknesses  are  not  of  such  a  nature  and  character,  in  view  of 
e  provisions  of  section  23  of  the  Lien  Law,  which  in  effect  requires 
e  court  to  give  a  liberal  construction  to  the  statute  in  order  that  the 
neficial  interests  and  purposes  thereof  may  result,  as  would  justify 
ef  finding  that  plaintiffs  notice  of  lien  was  defective. 
Section  23  further  provides : 

"A  substantial  compUanoe  with  its  several  provisions  shaU  be  sufficient 
r  the  validity  of  a  Uen  and  to  give  Jurisdiction  to  the  courts  to  enforce  the 
me." 

If  the  provisions  of  this  section  apply  for  the  benefit  of  the  plaintil? 

sustaining  the  validity  of  its  lien,  they  also  with  equal  force  apply  in 
e  consideration  of  the  interesting  question  arising  as  to  the  assign- 
ent  held  by  the  defendant  bank,  growing  out  of  the  alleged  failure  to 
e  the  assignment  with  the  state  architect  as  the  officer  having  charge 

the  execution  of  the  contract  out  of  which  the  liens  arise.  The  in- 
rument  of  assignment,  consented  to  by  the  Governor  and  the  speaker 

the  house,  and  bearing  the  evidence  of  such  consent,  and  approved 

to  form  by  the  Attorney  General,  was  filed  with  the  state  comptroller 
ior  to  the  filing  of  any  of  the  notices  of  Hen. 

The  instrument  of  assignment  was  executed  in  duplicate.  These  in- 
ruments  of  assignments  were  taken  to  the  office  of  the  state  architect 

the  president  of  the  company,  Mr.  Plass,  examined  by  the  assistant 
cretary  of  the  state  architect,  who  in  fact  obtained  the  written  ap- 
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proval  by  the  Governor  and  by  the  speaker  of  the  house  and  the  At- 
torney General,  and  who  told  Mr.  Piass  that  one  of  these  duplicates 
should  be  filed  with  the  state  comptroller,  and  instead  of  keeping  the 
other  duplicate,  after  having  it  in  his  possession  at  least  for  several 
hours,  the  assistant  secretary  later  in  the  day  handed  it  back  to  Mr. 
Plass,  who  went  away  with  it,  and,  thus  failing  to  leave  it  in  the  office 
of  the  state  architect,  it  is  claimed  it  has  never  been  filed  therein. 

•  The  instrument  of  assignment  should  have  been  kept  by  the  assistant 
secretary,  who  knew  that  the  secretary  of  the  state  architect  officially 
cared  for  papers  of  this  nature.  It  was  not  the  fault  of  the  company 
making  the  assignment,  who  desired  to  do  what  was  necessary  to  be 
done  to  secure  the  bank  for  moneys  loaned  or  to  be  loaned  on  the 
strength  of  the  assignment,  and  the  bank  should, not  in  justice  be  made 
to  suflfer,  particularly  when  the  assignment  was  filed  in  the  office 
of  the  chief  fiscal  officer,  the  state  comptroller,  before  any  liens  were 
filed.  This  is  particularly  true  when  it  can  be  said  that  no  advantage, 
unfair  or  otherwise,  has  been  or  could  be  taken  as  against  the  interest 
of  subsequent  lienors. 

Section  16  of  the  Lien  Law  provides  for  the  filing  of  assignments 
of  contracts  and  orders  for  public  improvement.  It  provides,  in 
effect,  that  no  such  assignment  shall  be  valid  until  such  assignment 
shall  be  filed  with  the  head  of  the  department  having  charge  of  such 
construction  (in  this  case  the  state  architect)  and  with  the  financial 
officer  of  the  municipal  corporation  charged  with  the  disbursement  of 
the  corporate  funds  applicable  to  the  contract  for  such  public  im- 
provement.   Such  assignment  shall  be  enforceable  from  such  filing. 

The  financial  officer  (here  the  state  comptroller)  with  whom  the  as- 
signment is  filed  shall  enter  the-  facts  relating  to  the  same  in  the 
lien  book.  This  financial  officer  is  charged  alone  with  the  duty  of 
making  such  record  as  will  give  notice  to  subsequent  assignees  or  lien- 
ors of  the  priority  of  the  assignment  first  recorded.  This  is  the  part 
of  the  statutory  requirement  which  notifies  and  protects  those  who  have 
dealings  with  the  contractor,  indicating  clearly  that  the  filing  with  the 
comptroller  is  not  alone  for  his  information  in  connection  with  the 
disbursing  of  the  public  funds,  but  is  for  the  information  of  such  of 
the  public  as  .may  be  interested.  This  filing  is  for  an  entirely  differ- 
ent purpose  from  that  required  in  connection  with  the  state  architect. 
With  him  it  evidently  is  done  for  his  information. 

The  assignment  here  to  the  bank  was  filed  with  the  comptroller, 
it  was  entered  upon  the  docket,  it  became  a  notice  to  all  subsequent 
lienors  including  the  plaintiff,  it  took  precedence  over  all,  and  the  du- 
plicate assignment  was  taken  to  the  office  of  the  state  architect,  waf 
received  by  the  assistant  secretary,  and  by  him  was  handed  back 
to  the  president  of  the  company  making  the  assignment.  As  to  why 
it  was  handed  back,  instead  of  being  placed  upon  file,  we  are  not  en- 
lightened. It  might  have  been  through  ignorance  on  the  part  of  the 
person  receiving  the  instrument,  or  it  might  have  been  done  in  a 
moment  of  thoughtlessness,  for  neither  of  which  the  bank  should  here 
and  now  be  held  responsible. 

The  assignment  was  approved  by  the  trustees  of  public  buildings,  and 


Digitized' by 


Google 


p.  Ct.)       GENERAL  FIREPBOOFING  CO.  V.  KEEPSDRY  CONST.  CO.        571 

to  form  by  the  Attorney  General,  and,  as  evidenced  by  the  stamp, 
has  been  officially  in  the  possession  of  the  board  of  trustees,  who 
ne  might  have  concluded  was  the  department  having  charge  of  the 
►rk.  The  contractor  is  given  by  law  the  right  to  assign  to  his  cred- 
r  in  payment  of  his  debts  the  whole  or  any  portion  of  the  moneys 
e  or  to  become  due  under  the  contract,  and  the  assignee  thus  ac- 
ires  a  preference  over  a  subsequent  lienor.  This  is  equitable,  and 
Duld  not  be  overcome  or  defeated  in  the  interests  of  the  subsequent 
nor  through  the  merest  technicality,  which  in  no  way  involves  the 
blic  interests  and  which  has  not,  by  what  has  been  done  or  left  un- 
ne,  misled  the  lienors  or  induced  them  to  enter  into  obligations  which 
lerw^ise  would  have  been  avoided. 

Parties  have  been  excused  from  an  actual  compliance  in  every  par- 
ular  with  the  provisions  of  the  statute  as  to  filing  of  notices  of  liens 

decisions  of  the  court,  which  seem  to  show  that  parties  will  not 

held  to  a  strictly  statutory  requirement  where  it  is  evident*  that 
I  parties  have  endeavored  to  comply  with  the  provisions  of  the  stat- 
i  and  at  the  same  time  have  not  shown  that  there  was  an  ejffort 

desire  to  mislead  or  to  secure  an  undue  advantage.  Hawkins  v. 
apes-Reeve  Const.  Co.,  178  N.  Y.  236,  70  N.  E.  783 ;  Smith  V.  City 

New  York,  32  Misc.  Rep.  380,  382,  66  N.  Y.  Supp.  686. 
The  bank's  assignment  was  evidently  presented  to  the  office,  if 
ire  is  one,  of  the  board  of  trustees  of  public  buildings,  for  it  bears 
s  stamp  of  that  body,  and  it  certainly  was  presented  to  the  office  of 
*  state  architect,  and  was  in  the  physical  possession  of  the  assist- 
t  secretary  of  that  officer.  It  is  fair  to  assume  that  the  assistant 
:retary  is  charged  with  the  responsibility  of  acting  as  secretary,  or 
r  the  secretary,  in  his  absence,  and  he  should  be,  of  course,  pre- 
med  to  know  the  provisions  of  the  law  which  require,  as  he  must 
ve  known,  a  filing  in  his  office  as  well  as  the  filing  concerning  which 

gave  information  in  the  office  of  the  state  comptroller. 
The  advantage  and  security  provided  by  the  contractor  in  good  faith, 
d  relied  upon  by  the  bank,  under  which  cash  was  loaned  by  the  bank 
r  the  prosecution  of  the  work  under  the  contract,  should  not  be  de- 
•oyed  by  a  holding  that  the  assignment  is  invalid  because  it  was  not 
pt  and  retained  in  the  office  of  the  state  architect.    A  judgment  should 

entered  providing  for  payment  by  the  state  of  the  moneys  now 

hand  applicable  to  the  contract  in  question,  first  to  the  defendant 
nk  as  assignee,  and  to  the  several  lienors  in  the  order  in  which  the 
ns  were  filed  respectively. 
Judgment  accordingly. 
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PEOPLE  V.  OSBORNE. 
(Supreme  Court,  Special  Term,  Westchester  County.    February,  1016.) 

1.  Indictment  and  Information  ^=5>140(2) — Motion  to  Set  AslDE^— Grounds — 

Presumptions. 

The  presumption  Is  that  an  indictment  is  based  upon  legal  and  sufQ- 
dent  evidence,  until  there  is  satisfactory  proof  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Digr. 
§  475;  Dec.  Dig.  <@=>140(2).] 

2.  Indictment  and  Information  ^=»137(4) — Motion  to  Set  Aside—Grounds. 

Where  a  court  can  see  that  an  indictment  was  based  wholly  upon  in- 
competent and  illegal  evidence,  or  it  appears  that  such  illegal  evidence 
influenced  the  grand  Jury,  the  indictment  should  be  set  aside. 

[p:d.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent,  Dig. 
I  483 ;   Dec.  Dig.  <&=»137(4).] 

3.  Indictment  and  Information  <©=»137(3) — Powers  and  Duties. 

The  grand  jury  is  a  court  of  original  inquiry,  and  its  powers  and  duties 
as  to  indictments  are  stated  in  Code  Cr.  Proc.  §  252,  giving  it  power  to  in- 
quire into  crimes  and  present  them  to  the  court ;  and  where  there  is  noth- 
ing to  show  that  such  section  has  not  been  followed  by  the  grand  jury, 
an  indictment  will  not  be  quashed  as  irregularly  found. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
f§  482,  484;  Dec.  Dig.  <8=>187(3).] 

Thomas  Mott  Osborne  was  indicted  for  perjury,  and  moves  to  set 
aside  the  indictment.    Denied. 
See,  also,  158  N.  Y.  Supp.  330';  158  N.  Y.  Supp.  419. 

Frederick  E.  Weeks,  Dist.  Atty.,  of  White  Plains,  for  the  People. 
Huntington  W.  Merchant,  of  New  York  City  (George  Gordon  Bat- 
tle, of  New  York  City,  of  counsel),  for  defendant. 

MORSCHAUSER,  J.  This  is  a  motion  made  by  the  defendant, 
before  trial,  to  dismiss  two  indictments  against  him.  One  of  the  in- 
dictments is  for  perjury,  filed  February  15,  1916,  and  one  indictment 
is  for  the  crime  of  unlawfully  and  willfully  omitting  to  perform  a  duty 
enjoined  by  law  upon  him  as  a  public  officer,  filed  December  28,  1915. 
There  are  several  grounds  set  forth  in  the  motion  papers  upon  which 
these  motions  are  made.  The  defendant  also  demurs  to  the  indictment 
for  neglect  of  duty  as  a  public  officer. 

I  will  dispose  of  the  motion  to  set  aside  the  indictment  for  perjury, 
filed  February  15,  1916.  The  indictment  charges  the  defendant  spe- 
cifically with  having  testified  before  Rudolph  F.  Diedling,  one  of  the 
commissioners  of  prisons,  on  October  8,  1915,  falsely  as  follows: 

**Q.  Tell  us  about  tlie  cases  of  30  odd  inmates  committing  sodomy  with 
one  man.  A.  I  decline  to  answer  any  questions  in  relation  to  that,  as  all 
my  information  is  of  a  confidential  nature.  Q.  It  Is  a  fact  that  there  was  a 
sodomy  case  in  which  30  or  40  men  were  concerned?  A.  No;  it  is  not  true. 
Q.  Could  you  tell  me  how  many  men?  A.  I  must  decline  to  answer.  I  don't 
know  positively  that  any  case  of  sodomy  has  been  committed  here,  except  the 
Stanton  case.  Q.  Have  you  a  record  of  sodomy  cases?  A.  It  has  never  been 
brought  before  the  court.  Q.  Why?  A.. There  is  no  sodomy  case  so  far  as 
the  prison  is  concerned." 

On  the  indictment  the  names  of  the  witnesses  appear :  James  Har- 
vey, Joseph  Rotolo,  Willard  B.  Thompson,  William  Willett,  Jr.,  Clif- 

^=9For  other  cases  see  same  toplo  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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)r(i  M.  Young,  and  Rudolph  F.  Diedling.  The  minutes  of  the  grand 
iry  show  that  a  number  of  witnesses  were  sworn,  and  it  appears  that 
:ts  of  sodomy  and  immorality  were  committed  in  the  prison  upon 
id  by  various  men.  It  was  claimed  that  this  was  known  to  the 
ardcn,  and  if  this  testimony  is  to  be  believed  from  the  witnesses,  he 
len  had  knowledge  that  acts  of  sodomy  were  committed  in  the  prison. 
{  course  this  is  all  a  question  of  fact  for  the  jury.  The  interests 
id  character  of  the  witnesses,  their  bias  and  prejudices,  all  are  to  be 
)nsidered. 

[  1  ]  An  indictment  is  a  record  of  the  court,  which  imports  absolute 
;rity  until  properly  impeached.  People  v.  Hulbut,  4  Denio,  133-136, 
^  Am.  Dec.  244.  The  presumption  is  that  an  indictment  is  based  upon 
gal  and  sufficient  evidence  until  there  is  satisfactory  proof  to  the  con- 
ary.    People  v.  Glen,  173  N.  Y.  395-403,  66  N.  E.  112. 

'The  court  wUl  not  look  behind  the  return  of  the  grand  Jary  and  set  aside 
k  indictment  because  that  body  received  improper  evidence  or  the  testimony 
witnesses  who  were  not  competent  to  testify.*'  American  and  EngUsh  £n- 
clopedla  of  Law,  volume  17,  page  1283. 

[2]  Even  if  incompetent  evidence  was  received,  it  does  not  neces- 
irily  vitiate  the  indictment,  if  there  be  sufficient  legal  evidence  remain- 
g  to  sustain  it.  Where  the  court  can  see  that  the  indictment  was 
ised  wholly  upon  incompetent  and  illegal  evidence,  or  it  appears  that 
ich  illegal  evidence  influenced  the  grand  jury,  then  the  indictment 
lould  be  set  aside.  Grand  juries  do  not  try  the  issues,  but  inquire 
id  determine  whether  a  crime  has  been  committed.  They  do  not 
)ndemn,  but  only  accuse,  and  it  would  not  be  wise  in  practice  to  con- 
ic them  to  technical  rules  of  evidence.  People  v.  Sexton,  42  Misc. 
ep.  315,  86  N.  Y.  Supp.  517;  citing  Hope  v.  People,  83  N.  Y.  418, 
i  Am.  Rep.  460;   People  v.  Edwards,  25  N.  Y.  Supp.  480;   People 

Willis,  23  Misc.  Rep.  572,  52  N.  Y.  Supp.  808.  Underbill  in  his 
ork  on  Criminal  Evidence  (section  26)  lays  down  the  following  rule : 

"It  should  be  remembered,  however,  that  the  testimony  goes  before  the 
■and  jury  in  the  absence  of  the  Judge,  and  very  often  while  the  prosecuting 
Beer  is  not  in  the  room.  Hence  to  confine  grand  juries  to  the  technical  rules 
'  evidence  may  be  intolerable  in  practice.  As  a  general  rule  the  fact  that 
me  incompetent  evidence  was  received  in  connection  with  competent  evl- 
(nee,  or  an  incompetent  witness  examined,  is  not  ground  for  quashing  an 
dictment,  since  these  errors  may  be  corrected  on  the  trial." 

Said  Mr.  Justice  Werner  in  People  v.  Sexton,  187  N.  Y.  495,  at 
ige  513,  80  N-  E.  396,  402  [116  Am.  St.  Rep.  621],  citing  the  above 
iction  : 

"A  grand  Jury,  although  for  some  purpose  a  part  of  the  court  in  connec- 
>n  with  which  it  is  convened,  is  in  some  aspects  a  separate  and  independent 
ibunal,  free  from  the  restraint  of  the  court,  and  at  liberty  to  decide  upon 
i  own  methods  of  procedure,  in  so  far  as  they  are  not  controlled  by  statute 
'  Immemorial  usage  having  the  force  of  law.  One  of  the  attributes  and 
^wers  of  this  Independent  existence  is  to  decide  when  and  in  what  order 
Ltnesses  shall  be  called,  and,  to  some  extent,  who  shall  be  called.  For  all 
xUnary  purposes  of  procuring  evidence  a  grand  juty  is  a  distinct  body, 
[)thed  with  authority  to  conduct  the  examination  of  witnesses  in  any  way 
at  does  not  conflict  with  estabUshed  legal  rules." 
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Section  258  of  the  Code  of  Criminal  Procedure  provides  that  the 
grand  jury  ought  to  find  an  indictment  when  all  of  the  evidence  taken 
before  them,  taken  together,  is  such  as  in  their  judgment  would, 
if  unexplained  or  uncontradicted,  warrant  a  conviction  by  the  trial  jur)'. 

There  is  a  conflict  of  opinion  upon  motions  of  this  character,  and  it 
seems  that  each  case  must  be  decided  upon  the  facts  as  they  appear 
to  the  court  in  each  particular  case,  in  justice  to  the  defendant  charged 
with  crime.  I  do  not  believe  any  definite  rule  can  be  formulated.  It 
would  be  proper,  where  illegal  evidence  was  received  and  other  cir- 
cumstances shown,  and  the  legal  evidence  upon  which  the  indictment 
was  found  was  weak  and  unsatisfactory,  to  grant  the  motion.  The 
majority  of  the  cases  decide  and  hold  that  if  the  legal  evidence  before 
the  grand  jury  was  such  that,  disregarding  the  improper  evidence,  the 
indictment  would  still  have  been  found,  if  the  jury  were  not  influenced 
to  find  the  indictment  by  the  improper  evidence,  but  by  the  legal  evi- 
dence before  them,  then  the  court  should  permit  the  indictment  to 
stand  and  the  defendant  to  be  tried  thereon. 

In  a  charge  to  a  grand  jury  in  the  United  States  Circuit  Court  (2 
Sawy.  667,  30  Fed.  Cas.  994),  Mr.  Justice  Field  said,  among  other 
things : 

"The  first  designation  of  subjects  of  inquiry  are  those  which  shall  be 
given  you  in  charge ;  this  means  those  matters  which  shall  be  called  to  your 
attention  by  the  court,  or  submitted  to  your  consideration  by  the  district 
attorney.  The  second  designation  of  subjects  of  inquiry  are  those  which 
shall  'otherwise  come  to  your  knowledge  touching  the  present  service';  thh^ 
means  those  matters  within  the  sphere  of  and  relating  to  your  duties  which 
shall  come  to  your  knowledge,  other  than  those  to  which  your  attention  has 
been  called  by  the  court  or  submitted  to  your  consideration  by  the  district 
attorney.  But  how  come  to  your  knowledge?  Not  by  rumors  and  reports, 
but  by  knowledge  acquired  from  the  evidence  before  you,  or  from  your  own 
observations.  Whilst  you  are  inquiring  as  to  one  offense,  another  and  a  dif- 
ferent offense  may  be  proved,  or  witnesses  before  you  may,  in  testifying,  com- 
mit the  crime  of  perjury.  Some  of  you,  also,  may  have  personal  knowledge 
of  the  commission  of  a  public  offense  against  the  laws  of  the  United  States, 
or  of  facts  which  tend  to  show  that  such  an  offense  has  been  committed,  or 
possibly  attempts  may  be  made  to  influence  corruptly  or  improperly  your 
action  as  grand  Jurors.  If  you  are  personally  possessed  of  such  knowledge, 
you  should  disclose  it  to  your  associates;  and  if  any  attempts  to  influence 
your  action  corruptly  or  improperly  are  made,  you  should  inform  them  of  it 
also,  and  they  will  act  upon  the  information  thus  communicated  as  if  pre- 
sented to  them  in  the  first  instance  by  the  district  attorney.  But,  unless 
knowledge  is  acquired  in  one  of  these  ways,  it  cannot  be  considered  as  the 
basis  for  any  action  on  your  part.  We  therefore  instruct  you  that  yonr 
investigations  are  to  be  limited:  First,  to  such  matters  as  may  be  called  to 
your  attention  by  the  court ;  or,  second,  may  be  submitted  to  yaur  consid- 
eration by  the  district  attorney ;  or,  third,  may  come  to  your  knowledge  in 
the  course  of  your  investigations  into  the  matters  brought  before  you,  or 
from  your  own  observations ;  or,  fourth,  may  come  to  your  knowledge  l^m 
the  disclosures  of  your  associates.*' 

If  in  investigating  a  crime  against  one  person,  it  appears  that  a 
different  crime  has  been  committed  by  another,  cannot  the  grand  jury 
indict  for  such  crime  upon  that  evidence,  if  that  evidence  be  legal 
and  competent?    I  think  so. 

[3]  The  grand  jury  is  a  court  of  original  inquiry,  and  its  powers 


Digitized  by 


Google 


up.  Ct.)  SCHMITT   V.  QUERENGAES8ER  575 

nd  duties  in  this  respect  are  stated  in  section  252  of  the  Code  of  Crim- 
lal  Procedure.    That  s^tion  provides  as  follows : 

"Sec.  252.  Power  of  Grand  Jury  to  Inquire  into  Crimes,  etc.  The  gi-and 
iry  have  power,  and  It  is  their  duty,  to  inquire  into  all  crimes  committed  or 
'lable  in  the  coaaty,  and  to  present  them  to  the  court*' 

The  power  of  indictment  finds  expression  in  this  section,  which  is 
lerely  declaratory  of  the  common  law.  People  v.  McCarthy,  59  App. 
>iv.  231-233,  69  N.  Y.  Supp.  513.  The  indictment  was  properly  in- 
orsed  and  signed  by  the  foreman  of  the  grand  jury,  and  the  names 
f  the  witnesses  were  also  indorsed  upon  the  indictment.  Section  268 
nd  271  of  the  Code  of  Criminal  Procedure.  If  section  271  was  not 
Dmplied  with  to  the  satisfaction  of  the  defendant,  upon  his  applica- 
on  at  any  time  before  the  trial  a  direction  could  be  made  that  the 
ames  of  such  witnesses  as  they  appear  upon  the  minutes  of  the  grand 
iry  be  furnished  to  him  forthwith.  He  having  been  furnished  the 
linutes  of  the  grand  jury,  it  seems,  makes  this  unnecessary. 

There  appears  to  be  nothing  to  show  that  section  272  of  the  Code  of 
Criminal  Procedure  has  not  been  complied  with.  There  is  nothing 
efore  the  court  to  show  that  the  provisions  of  subdivision  2  of  see- 
on  313  of  the  Code  of  Criminal  Procedure  have  been  violated.  Ru- 
olph  F.  Diedling,  a  member  of  the  "state  commission  of  prisons," 
ad  full  .power  and  authority  to  visit  and  inspect  the  institution,  and 
Iso  to  cause  attendance  of  witnesses,  and  administer  oath  to  such  wit- 
esses,  and  examine  such  persons  under  oath.  Sections  45  and  47  of 
rticle  3  of  the  Prison  Law,  being  chapter  43  of  the  Consolidated 
,aws,  and  chapter  47  of  the  Laws  of  1909. 

Motion  denied. 


SCHMITT  V.  QUERBNGAESSER  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department.    April  17,  1916.) 

OouBTS  ^=»  160— Municipal  Coubts— JxmisDicnoN. 

Const,  art.  6,  §  IS,  declares  that  tbe  Legislature  shall  not  confer  on  any 
inferior  or  local  court  of  its  creation  any  equity  Jurisdiction,  or  any  other 
Jurisdiction  greater  than  possessed  by  County  Courts.  Section  14  per- 
petuates the  jurisdiction  theretofore  possessed  by  County  Courts.  Code 
Ciy.  Proc.  §  340,  confers  special  equitable  powers  on  County  Courts,  but 
makes  no  provision  as  to  an  accounting  between  partners.  Held,  that 
Municipal  Court  Code  (Laws  1915,  c.  279)  S  6,  subd.  1,  giving  the  Munic- 
ipal Court  jurisdiction  of  accountings  between  partners,  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  {  405;  Dec.  Di«. 
«=»160.] 

CouBTs  ^=>159— Establishment— Jurisdiction. 

The  mere  fact  that  a  court  is  named  one  of  record  does  not  affect  its 
jurisdiction,  which  must  be  determined,  if  a  local  and  inferior  court,  by 
the  specific  statutes  creating  it. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  §  404;  Dec.  Dig. 
<8=»159.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
rict. 

ts»For  other  caBOS  aee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Action  by  Tillie  Schmitt  against  Ernst  Querengaesser  and  another. 
Judgment  for  plaintiff,  with  order  denying  motion  by  defendants  for 
judgment  on  the  pleadings,  and  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Edwin  R.  Wolff,  of  New  York  City,  for  appellants. 
Charles  L.  Withrow,  of  New  York  City,  for  respondent. 

GUY,  J.  The  complaint  herein  alleges,  in  substance,  that  the  plain- 
tiff and  the  defendants  entered  into  a  copartnership  agreement,  by  the 
terms  of  which  the  plaintiff  paid  to  the  defendants  the  sum  of  $1,000 
for  a  one-half  interest  in  a  restaurant  business  situated  in  this  city; 
that  defendants  agreed  that  said  sum  of  $1,000  should  be  repaid  to 
plaintiff  out  of  the  earnings  and  profits  arising  out  of  the  business, 
and,  in  addition  thereto,  a  sum  equal  to  50  per  cent,  of  all  the  profits 
accruing  at  the  time  said  sum  was  repaid ;  that  thereafter  Ernst  Quer- 
engaesser, falsely  representing  himself  to  be  the  sole  owner  of  said 
business,  sold  the  same  and  all  the  fixtures,  of  which  plaintiff  was  the 
one-half  owner,  to  a  corporation ;  that  at  the  time  of  making  such  sale 
a  chattel  mortgage  was  executed,  conveying  all  the  furniture  and  fix- 
tures of  said  restaurant,  in  which  mortgage  said  Ernst  Querengaesser 
was  named  as  mortgagee;  that  thereafter  said  Ernst  Querengaesser 
delivered  11  of  the  bonds  of  said  corporation  to  plaintiff,  falsely  and 
fraudulently  representing  to  plaintiff  that  said  bonds  represented  the 
plaintiff's  share  of  the  profits  accruing  under  the  contract  between 
them;  that  there  have  been  no  business  relations  or  transactions  be- 
tween the  parties  under  the  terms  of  said  partnership  since  April  3, 
1915;  that  there  are  no  debts  or  claims  against  said  partnership;  that 
there  has  been  no  settlement  or  accounting  between  the  plaintiff  and 
the  defendants  under  the  terms  of  their  agreement  aforesaid;  that 
the  bonds  of  said  corporation  are  worthless  and  were  known  by  said 
defendant  to  be  so ;  that  there  is  due  and  owing  to  the  plaintiff  the 
sum  of  $1,000,  together  with  one-half  of  the  profits  of  said  business 
from  December  7,  1914,  to  August  8,  1915 — ^and  prays  that  "the  court 
take,  hear,  and  determine  the  account  between  the  plaintiff  and  the 
defendants  under  subdivision  1  of  article  6  of  the  Municipal  Court 
Code,  and  demands  judgment  for  the  sum  of  $1,000,  with  interest 
from  December  7,  1914." 

Defendants  moved  for  judgment  on  the  pleadings,  pursuant  to  sec- 
tion 88  of  the  Municipal  Court  Code,  upon  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
also  that  the  court  had  no  jurisdiction  of  the  subject  of  the  action.  This 
motion  was  denied,  and  subsequently  the  case  was  tried  and  a  judg- 
ment rendered  in  favor  of  the  plaintiff  for  the  sum  of  $200  and  costs. 
The  minutes  of  the  .trial  are  not  before  us,  and  the  defendants  rest 
solely  upon  the  denial  of  the  motion  for  judgment  on  the  pleadings. 

[1]  Both  sides  substantially  concede  that  the  action  is  one  requir- 
ing the  exercise  of  equitable  powers  by  the  court.    Plaintiff  rests  her 
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ght  to  maintain  such  an  action  by  virtue  of  section  6,  subd.  1,  of  the 
[unicipal  Court  Code,  which  declares  that  the  Municipal  Court  shall 
ave  jurisdiction  in  an  action  "to  take,  state  and  determine  an  account 
itween  partners  after  dissolution  or  other  termination  of  their  part- 
ership  relations  and  to  render  judgment  for  the  amount  so  found  to 
5  due,  but  in  no  event  for  more  than  one  thousand  dollars."  The  de- 
mdants  claim  that  the  foregoing  provision  is  violative  of  article  6,  § 
i,  of  the  Consitution  of  the  state,  which  declares  that  "the  Legislature 
lall  not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
on  any  equity  jurisdiction  or  any  greater  jurisdiction  in  other  respects 
lan  is  conferred  upon  County  Courts  by  or  under  [the  provisions  of] 
lis  article." 

Section  14,  article  6,  of  the  Constitution  declares  that  "County 
ourts  shall  have  the  powers  and  jurisdiction  they  now  possess,"  and 
iction  340  of  the  Code  of  Civil  Procedure  confers  upon  such  courts 
)ecial  statutory  powers,  some  of  which  are  equitable  in  their  nature, 
It  it  nowhere  confers  jurisdiction  in  an  action  requiring  an  account- 
ig  between  partners  before  a  judgment  can  be  pronounced.     Lake 

Sweet,  18  N.  Y.  Supp.  342.^  The  learned  justice  in  the  court  below 
ibstantially  admits  this  proposition  to  be  correct  as  the  law  was 
>rmerly,  but  claims  that  the  "Legislature,  however,  may  confer  upon 
le  court  such  powers  as  are  deemed  advisable,"  and  decided  that  such 
Dwer  had  been  given  by  the  section  quoted  above,  citing  VVorthington 

London  Guarantee  &  Accident  Co.,  164  N.  Y.  81-92,  58  N.  E.  102. 

This  case  has  heretofore  been  cited  as  authority  for  the  proposition 
lat  the  Municipal  Court  may  have  any  and  all  powers  that  the  Leg- 
lature  may  see  fit  to  grant,  but  a  careful  reading  of  the  opinion  in 
lat  case  will  not  support  this  statement.  It  must  be  remembered  that 
I  the  Worthington  Case  the  discussion  was  devoted  almost  entirely 
>  a  consideration  of  the  territorial  jurisdiction  of  the  Municipal  Court. 
:  was  there  held  that  the  Municipal  Court  was  a  continuation  of  the 
)rmer  District  Court,  with  the  same  territorial  jurisdiction  as  was 
)rmerly  possessed  by  that  court,  and  that  the  Municipal  Court  was 
>t  a  new  court.  In  speaking  of  the  jurisdiction  of  the  Municipal 
ourt,  the  court  said  (164  N.  Y.  89,  58  N.  E.  105) : 

"The  object  of  the  framers  of  the  Constitution  seems  plain.  The  inferior 
cal  court  could  be  created  by  the  Legislature,  but  certain  limitations  were 
aced  ui)on  this  power.  The  court  so  created  could  not  be  a  court  of  record, 
id  was  clothed  with  a  Jurisdiction  which  confined  it  to  locaUty;  that  is,  to 
unty,  city,  town,  or  village.  ♦  ♦  ♦  It  is  very  clear  that  the  framers  of 
e  Ck>nstitution  intended  that,  not  only  should  the  inferior  courts  be  strictly 
nfined  to  their  locaUty,  bat  that  the  extent  of  their  jurisdiction  should  be 
limited  that  there  would  be  no  danger  of  powers  being  conferred  by  the 
^gislature  that  might  Interfere  with  the  Supreme  Court  in  the  exercise  of  its 
neral  jurisdiction  throughout  the  state.  The  local  court  was,  therefore,  to 
Lve  no  greater  jurisdiction  than  the  County  Court." 

In  the  case  of  Lewkowicz  v.  Queen  Aeroplane  Co.,  207  N.  Y.  290, 
>4,  100  N.  E.  796,  797,  in  discussing  section  18,  article  6,  of  the  Con- 

1  Reported  in  full  in  the  New  York  Supplement;  reported  as  a  memorandum 
icision  without  opinion  in  63  Hun,  636. 

158N.1.S.— 37 
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stitution,  the  court  effectually  disposes  of  the  claim  that  because  that 
section  declares  that  "inferior  local  courts  of  civil  and  criminal  ju- 
risdiction may  be  established  by  the  Legislature,  but  that  no  inferior 
local  court  hereafter  created  shall  be  a  court  of  record,"  it  follows 
that  the  Legislature  may  confer  jurisdiction  to  an  unlimited  extent 
upon  inferior  courts  created  prior  to  the  Constitution  and  then  or  now 
existing.    The  court  said : 

"The  constitutionality  of  the  legislation  is  sought  to  be  sustained  sub- 
stantially on  two  grounds:  First,  that  the  provision  forbidding  the  liegislature 
to  confer  any  greater  Jurisdiction  on  inferior  local  courts  of  Its  creation 
than  that  conferred  by  the  Constitution  on  the  County  Courts  Is  appUcable 
only  to  courts  created  by  It  subsequent  to  the  enactment  of  the  Constitution 
of  1894,  which  the  City  Court  long  antedated;  second,  that  the  increase  in 
the  sum  for  which  the  court  was  authorized  to  render  Judgment  was  not 
conferring  upon  it  Jurisdiction." 

To  neither  of  these  claims  do  we  agree.  As  a  matter  of  mere  phra- 
seology we  think  the  purport  of  the  Constitution  is  clear.  The  pro- 
vision that  no  inferior  local  court  thereafter  created  shall  be  a  court 
of  record,  and  the  provision  that  the  Legislature  shall  not  thereafter 
confer  on  any  court  of  its  creation  any  greater  jurisdiction  than  that 
conferred  on  County  Courts,  are  found  in  separate  sentences  and  con- 
stitute separate  and  distinct  restrictions.  If  it  were  intended  that  the 
second  restriction  should  apply  to  courts  subsequently  created,  there 
would  have  been  no  reason  for  the  change  of  language  found  in  the 
two  sentences.  The  natural  manner  of  expressing  such  an  intent  would 
be  to  continue  the  first  sentence  so  as  to  read : 

**No  inferior  local  court  hereafter  created  shall  be  a  court  of  record,  nor 
shall  the  Legislature  confer  upon  it  any  equity  Jurisdiction,  nor  greater  Juris- 
diction than  is  conferred  by  this  article  upon  County  Courts.  This  is  so 
clear  to  our  minds  as  to  forbid  elaboration." 

The  Municipal  Court  was  created  by  the  Legislature;  its  officers 
were  declared  by  the  Constitution  to  be  elective;  but  the  court,  as 
stated  by  Mr.  Justice  Lauer,  in  his  recent  work  on  Municipal  Court 
Practice  (page  1)  is  "a  local  court  of  legislative  creation."  It  having 
been  in  existence  at  the  time  of  the  enactment  of  the  Constitution  in 
1894,  the  provision  in  section  18  of  article  6  of  such  Constitution  for- 
bidding the  making  of  any  inferior  local  court  "hereafter  created"  by 
the  Legislature  a  court  of  record,  may  not  apply  to  the  Municipal 
Court;  but  the  next  sentence  of  section  18,  which  declares  that  "the 
Legislature  shall  not  hereafter  confer  upon  any  inferior  local  court 
of  its  creation  any  equity  jurisdiction,  nor  any  greater  jurisdiction 
than  is  conferred  on  County  Courts  by  or  under  this  article,  does  ap- 
ply, for  clearly  the  Municipal  Court  is  a  court  of  "its  creation."  De- 
claring that  it  is  "a  court  of  record,"  as  has  been  done  by  the  Legis- 
lature of  1915,  does  not  aid  in  this  respect.  It  still  remains  an  inT 
ferior  local  court,  having  only  such  powers  as  are  granted  by  statute 
and  the  powers  incident  to  fully  carry  them  into  effect.  Mitchel  v. 
Schroeder,  Law  Journal,  March  29,  1916. 

[2]  There  is  no  magic  in  the  words  "a  court  of  record."  In  Peo- 
ple ex  rel.  Swift  v.  Luce,  204  N.  Y.  478,  491,  97  N.  E.  850,  853  (Ann. 
Cas.  1913C,  1151),  it  was  said: 
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"The  LegislatQie  might  create  a  court  with  the  powers  and  Jurisdiction  of 
police  court  in  some  insignificant  Tillage  and  call  it  the  high  court  of 
tancery  of  that  village.  The  name  bestowed  on  the  court  would  not  make  it 
court  of  chancery,  and  equally  as  long  as  the  court  was  really  a  police 
lurt,  conferring  upon  it  this  grandiose  title  would  not  in  any  degree  render 
le  act  creating  it  unconstitutional.  In  other  words,  the  inquiry  is  always 
I  to  the  thing,  not  as  to  its  name.  People  ex  rel.  Sinkler  v.  Terry,  108  N. 
.  1-10  [14  N.  E.  815]." 

It  is  clear  that  that  portion  of  section  6  of  the  Municipal  Court  Code 
hich  attempts  to  confer  jurisdiction  upon  the  Municipal  Court  "to 
ike,  state  and  determine  the  account  between  partners  after  dissolu- 
on  or  other  termination  of  their  partnership  relation  and  render 
idgment  for  the  amount  so  found  to  be  due"  is  within  the  prohibition 
f  Sie  Constitution  of  the  state  and  cannot  be  enforced.  It  may  be, 
>wever,  that  the  complaint  is  susceptible  of  amendment,  so  that  under 

the  plaintiff  might  be  entitled  to  recover  a  judgment  against  the 
sf endants,  without  calling  upon  the  court  to  exercise  any  equity  pow- 
■s.    Trosker  v.  Dann,  83  Misc.  Rep.  399,  145  N.  Y.  Supp.  56, 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
ellant  to  abide  the  event.    All  concur. 


SAGONE  V.  MACKBT. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  20,  1916.)" 
Principal    and    Agent    ^=»159(2) — Deposit    or    Funds — Liabilitt    of 

AOBNT. 

Defendant,  who,  as  agent  of  a  surety  company,  kept  a  personal  bank 
account  by  its  permission,  from  which  he  drew  for  personal  use  to  a  cer- 
tain amount,  and  paid  the  balance  to  the  cwnpany  upon  an  accounting, 
and  who  received  from  plaintiff  $940  by  reason  that  the  company  was 
upon  her  bond  as  administratrix,  which  amount  she  had  received  under 
settlement  of  an  action  for  tlie  death  of  her  husband,  and  which  was  the 
part  belonging  to  her  children,  and  placed  $240  in  the  cash  drawer  for 
current  expenses,  and  the  balance  Into  the  account,  without  making  the 
deposit  as  of  trust  funds,  and  failed  to  turn  over  any  part  of  such  ac- 
count, was  guilty  of  a  breach  of  trust,  and  Uable  therefor  to  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  §§  606^ 
612 ;   Dec.  Dig.  ®=:>159(2).] 

Pbincipal  and  Agent  ®=>159(2) — Misappbopbiation — Liability  op  Agbnt. 
Where  an  agent  misapplies  and  misappropriates  trust  moneys,  the  agent 
as  well  as  the  principal  is  liable  to  the  cestui  que  trust. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §§  600- 
612;   Dec.  Dig.  <g==>159(2).l 

Pbincipal  and  Agent  ^=s>159(2) — ^Misappbopbiation — Liability  of  Agent 
— Defense. 

Where  defendant,  as  the  agent  of  a  trust  company,  received  money  in 
trust  for  plaintiff,  and  mingled  it  with  a  joint  fund  of  himself  and  the 
company,  so  that  it  could  not  be  traced  and  was  never  accounted  for, 
leaving  plaintiff  nothing  but  a  personal  action,  it  was  no  defense  to  the 
agent's  personal  liabiUty  that  there  was  a  claim  against  the  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  §§  60O- 
612 ;   Dec.  Dig.  (S=»159(2).] 

:=9For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  lodexes 
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4.  PbincipaIi  and  Agent  ^=»184(2) — ^WBoworuL  Act  of  Agent— Rbmedy. 

In  such  case  the  plaintiff  might  parsae  the  remedy  against  either  the 
principal  or  the  agent 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig,  Si 
701%,  703;    Dec.  Dig.  t©=»184(2).] 

Laughlin  and  Scott,  JJ.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Concetta  Sagone,  as  administratrix  of  the  estate  of  Gia- 
como  Sagone,  against  David  Clinton  Mackey.  From  a  determination 
of  the  Appellate  Term  (155  N.  Y.  Supp.  354),  reversing  a  judgment  of 
the  Municipal  Court  in  favor  of  the  plaintiff,  she  appeals.  Determi- 
nation reversed,  and  judgment  of  the  Municipal  Court  affirmed. 

See,  also,  92  Misc.  Rep.  453,  156  N.  Y.  Supp.  84. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DOW- 
LING,  and  SMITH,  JJ. 

Samuel  F.  Frank,  of  New  York  City,  for  appellant 
John  Ewen,  of  New  York  City,  for  respondent. 

SMITH,  J.  The  action  is  to  recover  trust  funds  placed  in  the  hands 
of  the  defendant,  who  was  the  general  agent  of  the  Illinois  Surety 
Company,  and  by  him  misapplied  and  converted  to  his  own  use.  The 
defendant's  answer  is  that  the  moneys  were  received  by  him  as  such 
ag^nt,  and  that  his  principal  is  liable  for  the  fund,  and  that  he  is 
not. 

The  Illinois  Surety  Company  is  a  foreign  corporation  doing  business 
in  this  state,  and  this  defendant  was  their  general  agent  He  was 
doing  business  in  the  name  of  Mackey  &  Abbott.  Abbott,  who  was 
formerly  a  member  of  the  firm,  had  died,  so  that  the  name,  as  used, 
represented  the  defendant  only.  The  moneys  in  question  were  mon- 
eys which  the  plaintiff  placed  in  the  hands  of  the  defendant,  by  reason 
of  the  fact  that  the  Illinois  Surety  Cwnpany  was  upon  her  bond  as 
administratrix.  They  were  moneys  received  in  settlement  of  an  action 
for  the  death  of  her  husband,  and  originally  amounted  to  $1,500. 
When  they  were  taken  to  the  defendant  for  deposit,  the  widow's  in- 
terest of  one-third  was  deducted  therefrom,  and  there  was  deposited 
the  sum  of  about  $940,  which  was  the  portion  of  said  recovery  which 
belonged  to  her  children.  It  was  first  deposited  until  she  could  be  ap- 
pointed guardian  of  her  children,  when  the  money  was  to  be  turned 
over  to  her,  and  deposited  by  her  in  some  savings  bank.  After  she  was 
appointed  guardian,  the  moneys  were  given  to  her ;  but  for  some  rea- 
son she  changed  her  mind,  and  determined  to  leave  them  with  the  de- 
fendant, and  have  them  sent  over  to  Italy,  where  she  was  intending  to 
go  and  take  her  children.  This  arrangement  was  made  through  the 
Italian  consul  and  the  moneys  were  returned  to  the  defendant  There- 
after the  plaintiff  made  a  demand  upon  the  Illinois  Surety  Company 
for  the  moneys,  which  demand  was  refused,  upon  the  ground  that 
the  moneys  were  still  with  the  agent,  who  was  responsible  for  them. 
A  demand  was  then  made  upon  the  defendant,  who  refused  to  pay  over 

^=:»Fcr  other  coses  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &.  Indexes 
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be  moneys  upon  the  ground  that,  because  the  moneys  were  received 
y  him  as  agent  of  the  surety  company,  the  liability  was  that  of  the 
urety  company  and  not  his  own. 

When  this  nine  hundred  odd  dollars  was  first  given  to  the  defendant, 
11  except  $700  was  put  in  the  defendant's  cash  drawer  and  went  to 
ay  the  incidental  expenses  of  the  office.  Seven  hundred  dollars  was 
ut  in  the  Empire  Trust  Company  to  the  account  named  Mackey  &  Ab- 
lott,  upon  which  checks  were  drawn  by  Mackey  only.  After  the  mon- 
ys  were  returned  to  the  plaintiff  after  she  was  appointed  guardian, 
nd  were  redelivered  to  the  defendant,  it  would  appear  that  again  part 
hereof  was  used  for  some  purpose,  and  that  $700  or  $750  (it  is  not 
lear  which  sum)  was  again  deposited  in  the  Empire  Trust  Company 
3  this  account  of  Mackey  &  Abbott.  This  account  of  Mackey  &  Ab- 
ott  seems  to  have  been  an  account  by  Mackey  for  deposit  and  with- 
rawal  of  the  agency  moneys.  One  of  the  witnesses  swears  that  he 
fi  ought  Mackey  had  another  private  account.  Into  this  account, 
owever,  were  deposited  all  moneys  received  belonging  to  the  Illinois 
urety  Company,  and  from  the  account  were  drawn  any  moneys  nec- 
ssary  to  pay  the  expenses  of  the  agency  and  for  Mackey's  personal 
se  up  to  a  certain  percentage  of  the  deposits  to  which  Mackey  was 
ntitled.  By  arrangement  between  Mackey  and  the  surety  company, 
lackey  was  to  pay  all  the  expenses  of  the  agency  personally  and  to 
eceive  a  certain  commission,  either  30  or  40  per  cent,  of  the  business 
one,  and  he  swears  that  up  to  the  amount  of  that  commission  he 
rould  draw  out  of  said  account  either  for  expenses  or  for  personal 
se.  The  evidence  is  to  the  effect  that  upon  a  monthly  accounting, 
fter  he  had  drawn  such  sum  as  would  amount  to  the  commissions  to 
rhich  he  was  entitled,  he  would  pay  over  the  balance  to  the  surety 
ompany. 

There  was  some  effort  to  prove  that  formerly  there  was  an  account. 
1  the  name  of  the  Illinois  Surety  Company,  which  was  attached  in 
3me  action  against  that  company,  and  that  thereafter,  by  agreement 
f  the  surety  company  and  Mackey,  the  surety  company  account  was  to 
e  put  in  the  name  of  Mackey  &  Abbott,  and  from  that  account  Mackey 
ras  to  draw  for  any  purpose  he  might  choose  up  to  the  amount  of  his 
oramissions  and  the  balance  to  be  paid  over  to  the  surety  company, 
'his  evidence  was  rejected  by  the  trial  court,  and  I  think  rightly 
0,  because,  however  the  parties  may  have  characterized  the  account, 
:  was  clearly  a  personal  account  of  Mackey,.  kept  by  permission  of 
le  surety  company,  from  which  he  could  draw  for  personal  use  up 
>  a  certain  amount,  with  an  agreement  to  pay  the  balance  from  said 
ccount  over  to  the  surety  company  upon  an  accounting.  That  this 
ras  so  considered  is  clear  from  tlie  course  of  the  business  shown  by 
le  evidence.  When  this  nine  hundred  forty  odd  dollars  was  first  de- 
osited,  $240  were  put  in  the  cash  drawer  for  the  current  expenses 
f  the  business,  and  the  balance  only  was  put  into  the  bank  account, 
urthermore,  upon  the  dissolution  of  the  agency  in  December  follow- 
ig  this  transaction,  no  part  of  that  bank  account  was  turned  over, 
le  claims  to  have  satisfied  it  by  paying  other  moneys  to  the  surety 
ompany,  the  proceeds  of  sale  of  certain  stock.    If,  therefore,  the  facts 
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may  be  assumed  as  were  offered  to  be  proven  by  the  defendant,  the 
bank  account  would  still  remain  the  personal  account  of  Mackey,  and 
the  deposit  of  the  moneys  therein  would  be  deemed  a  deposit  to  his 
personal  account. 

*  [1,2]  With  these  facts  undisputed,  the  question  remains  whether 
Mackey  is  personally  liable  to  this  administratrix  for  the  moneys  so 
left  in  trust,  or  whether  the  fact  that  the  moneys  were  received  as 
agent  of  the  Illinois  Surety  Company,  which  fact  will  be  assumed  in 
this  discussion,  relieves  Mackey  from  any  personal  liability  and  leaves 
the  plaintiff  to  a  remedy  against  the  company  alone. 

In  39  Cyc.  421,  in  discussing  a  deposit  by  a  trustee  in  a  bank,  the  text 
reads : 

"Moreover,  if  a  trustee  would  protect  himself  from  loss,  he  must  make  the 
deposit  as  of  trust  funds,  and  not  as  his  own.  If  he  place  funds  of  the 
estate  in  bank  to  his  Individual  credit,  it  is  an  appropriation  of  them  to  his 
individual  use,  and  he  becomes  liable  for  them  upon  the  failure  of  the  bank." 

In  Matter  of  Stafford,  11  Barb.  353,  it  is  held: 

"Where  a  trustee  deposits  the  funds  of  the  trust  estate  in  a  bank,  in  his 
own  name  individually,  and  not  as  trustee,  and  with  his  own  private  funds, 
he  thereby  becomes  the  debtor  of  the  estate,  and  the  creditor  of  the  bank; 
and  in  case  the  trust  funds  are  lost,  through  the  insolvency  of  the  bank,  the 
loss  will  fall  upon  the  trustee." 

In  Duffy  V.  Duncan,  32  Barb.  593,  the  opinion  in  part  reads : 
"Logan  admits  that  he  used  the  moneys  remaining  in  his  hands,  and  the 
sum  received  by  Duncan  was  mingled  with  his  individual  moneys  and  de- 
posited in  bank  to  his  individual  credit    It  was  the  duty  of  the  trustees  to 
keep  the  trust  funds  entirely  separate  and  distinct  from  their  own  moneys. 
If  deposited  in  a  bank,  it  should  have  been  deposited  to  a  separate  account 
and  in  the  name  of  the  trustees  as  such,  to  the  end  that  the  fund  could  at 
all  times  be  traced  and  identified.    By  mingling  the  trust  fund  with  their  own 
Jhey  committed  a  breach  of  trust,  and  were  legally  chargeable  with  simple 
'interest  thereon,  although  they  may  have  made  no  profit  by  their  use.    They 
did  create  a  credit  at  the  bank  by  their  deposit" 

In  Summers  v.  Reynolds,  95  N.  C.  414,  the  opinion,  in  respect  of  a 
deposit  of  trust  fimds  to  the  personal  account  of  a  trustee,  reads: 

"They  swelled  the  executor's  personal  credit  at  bank;  upon  his  death 
they  become  assets  in  the  hands  of  his  personal  representative;  and  could 
not  have  been  claimed  as  the  assets  of  the  testator  by  a  representative  of 
that  estate ; — ^they  were  liable  to  his  creditors,  were  In  all  respects  his  proii- 
erty,  he  charging  himself  with  the  amount  thereof  in  account  with  his  cestui 
que  trust.  Such  an  Intermixture  of  funds  held  in  trust  with  his  own,  so  as  to 
constitute  one  aggregate  credit,  It  must  be  admitted,  is  an  appropriation  of 
the  former  to  his  awn  individual  use,  for  which  he  at  once  becomes  liable.** 

In  Jenkins  v.  Walter,  8  Gill.  &  J.  (Md.)  224,  the  opinion  reads : 
"The  fact,  alleged  by  the  defendant,  that  he  had  always  a  balance  in  his 
banker's  bauds  equal  to  the  trust  money.  Is  In  my  view  of  the  case  Immaterial. 
I  consider  the  trust  moneys  thus  mixed  with  his  own  and  placed  In  his 
banker's  hands,  on  his  own  general  account,  to  be  an  employment  of  the  trust 
money  for  his  own  advantage  or  his  own  credit  and  that  he  Is  therefore 
responsible  for  the  loss  which  has  resulted  from  It" 

In  Noble's  Estate,  178  Pa.  462,  35  Atl.  859,  the  opinion  reads: 

"So  on  the  same  principle  a  bailiff  who  takes  a  note  or  an  executor  who 
deposits  trust  funds  In  his  own  name  may  be  held  personally  resi)onslble. 
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cAllister  v.  Com.,  30  Pa.  536.    But  where  the  Identity  of  the  fund  has  been 

st  by  a  breach  of  trust,  even  the  opportunity  of  election  is  taken  from 

e  cestui  que  trust.    A  confusion  of  goods  has  taken  place,  and  conversion  ty 

e  trustee  to  his  own  use  iini)lied.     Such  Investments  were  characterized 

Morris  v.  Wallace,  3  Pa.  319  [45  Am.  Dec.  642],  as  a  legal  fraud,  liable 

all  the  consequences  as  such,  without  regard  to  the  intention,  the  In- 

pjrity  of  the  trustee,  or  the  honesty  and  good  faith  of  the  particular  trans- 

tion,*  and  bear  interest  from  the  time  of  conversion.    The  present  guardian 

ought  himself  within  the  reason  of  this  rule;    he  admittedly  mingled  the 

ust  fund  with  his  own.    True,  he  claims  to  have  invested  them;   but  he  ia 

lable  to  produce  the  securities,  or  show  when  the  investments  were  made. 

:ie  cestui  que  trust  Is  thus  deprived  of  even  the  opportunity  of  election,  and 

forced  to  treat  the  trustee  as  having  assumed  the  added  character  of 

ibtor  with  its  incidents." 

It  is  answered,  however,  that  this  wrongful  act  is  the  wrongful  act 
'  the  Illinois  Surety  Company ;  but  it  is  also  the  wrongful  act  of  the 
fent,  who  knowingly  made  this  misappropriation.  The  law  is  so 
ell  settled  that  authority  is  hardly  needed  to  the  proposition,  where 
I  agent  misapplies  and  misappropriates  trust  moneys,  that  the  agent 
;  well  as  the  principal  is  liable  to  the  cestui  que  trust  therefor. 
In  31  Cyc.  at  page  1560,  the  unquestioned  rule,  well  established  by 
e  authorities  cited,  is  thus  stated : 

"While  an  agent  is  not  liable  to  third  persons  for  injury  resulting  from 
s  omission  to  perform  a  duty  owed  to  the  principal  alone,  he  Is  liable  to 
em  for  injury  resulting  from  his  misfeasance  or  malfeasance,  meaning  by 
ose  terms  the  breach  of  a  duty  owed  to  third  persons  generally,  Independ- 
it  of  the  particular  duties  imposed  by  his  agency.  Accordingly  an  agent 
ay  be  held  liable  in  damages  to  third  persons  for  conversion,  fraud,  and 
<!eit.  •  ♦  ♦  In  an  action  against  an  agent  by  a  third  person  for  mis- 
asance  or  malfeasance,  it  is  no  defense  that  he  acted  as  agent  or  by  the 
ithority  or  direction  of  another,  for  no  one  can  lawfully  authorize  the 
mmission  of  a  tort" 

When  this  defendant,  therefore,  received  these  trust  funds,  it  was  not 
ily  the  duty  of  his  principal,  but  his  own  duty,  to  keep  them  separate 
id  distinct,  not  only  from  the  general  funds  of  the  company,  but  also 
om  his  individual  funds.  When  he  mingled  them,  in  an  accoimt  which 
>ntained  a  general  fund  of  the  company  and  also  an  individual  fund 
om  which  he  drew  for  his  personal  use,  he,  as  well  as  his  principal, 
as  liable  for  misfeasance  and  misappropriation.  His  wrongful  act, 
eref ore,  was  a  breach  of  duty  owing  to  the  cestui  que  trust  for  which 
i  can  be  held  personally  liable. 

[3,  4]  One  more  question  may  be  briefly  considered.  It  is  contend- 
l,  because  the  cestui  que  trust  has  a  claim  against  the  surety  com- 
my,  that  it  has  suffered  no  damage  from  the  misapplication  of  the 
;ent.  This  contention  may  be  first  answered  that,  where  a  principal 
id  agent  are  both  liable,  it  is  no  answer  to  either  one  that  there  is  a 
aim  against  the  other.  The  person  injured  may  pursue  his  remedy 
gainst  either  one.  But,  further,  the  facts  of  this  case  show  distinctly 
e  injury  done  by  the  defendant  to  this  cestui  que  trust.  If  this  fund 
id  been  kept  separate,  there  would  have  been  no  question  as  to  its 
turn.  If  the  fund  could  be  identified,  the  fund  itself  could  be  sought 
id  obtained.  It  is  because  it  was  intermingled  with  a  joint  fund,  if 
)u  choose,  of  the  agent  and  the  surety,  that  the  plaintiff  is  here,  de- 
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nied  relief  by  both  agent  and  surety  on  the  ground  that  the  other  is 
the  responsible  party.  As  the  fund  cannot  be  traced,  by  reason  of  its 
intermingling,  the  plaintiff  is  left  to  a  personal  action,  and  because  of 
this  result  the  defendant  may  well  be  held  personally  liable  for  the 
amount  of  this  f  Imd,  the  identity  of  which  he  himself  has  destroyed. 

The  determination  of  the  Appellate  Term  should  be  reversed,  with 
costs,  and  the  judgment  of  the  Municipal  Court  affirmed,  with  costs. 

CLARKE,  P.  J.,  and  DOWUNG,  J.,  concur. 

LAUGHLIN,  J.  (dissenting).  The  record  on  the  trial  in  the  Mu- 
nicipal Court  slfows  that  the  plaintiff  claimed  in  her  bill  of  particulars 
that  the  money  was  left  with  the  defendant,  not  individually,  but  as 
agent  for  the  Illinois  Surety  Company,  to  be  deposited  in  the  Empire 
Trust  Company  for  her  in  her  name,  subject  to  the  joint  control  of  the 
Illinois  Surety  Company.  The  surety  company  had  given  a  bond  on 
the  appointment  of  plaintiff  as  administratrix  for  the  purpose  of 
bringing  the  action  which  resulted  in  the  collection  of  the  fund,  one- 
third  of  which  belonged  to  her  and  one-third  to  each  of  her  children. 
The  plan  agreed  upon  between  the  plaintiff  and  the  surety  company 
originally  was  to  deposit  any  moneys  received  by  her  as  administratrix 
in  the  Empire  Trust  Company  subject  to  their  joint  control,  but  that 
was  abandoned  by  mutual  consent,  and  when  the  money  was  collected 
she  determined  that  she  did  not  wish  it  deposited  to  her  credit  as 
administratrix,  but  desired  to  withdraw  her  own  share  and  be  ap- 
pointed general  guardian  for  her  children,  and  in  that  capacity  hold 
their  shares.  She  evidently  collected  the  money,  for  the  evidence  shows 
that  she  brought  it  to  the  office  of  the  defendant,  and  after  deducting 
her  share  it  was  left  to  be  held  pending  her  appointment  as  guardian, 
with  the  understanding  that  the  surety  company  was  to  become  her 
surety  as  guardian,  and  upon  her  appointment  as  such  the  money  was 
to  be  similarly  deposited  in  her  name  as  guardian  in  the  Emigrants' 
Savings  Bank,  subject  to  their  joint  control.  The  money  was  deposited 
in  the  account  of  tfie  surety  company,  kept  by  its  authority  in  the  name 
of  the  defendant,  or  that  of  his  firm.  It  was  subsequently  withdrawn, 
with  a  view  to  consummating  the  plan  with  respect  to  depositing  it  to 
the  credit  of  plaintiff  as  guardian,  subject  to  the  joint  control  of  her- 
self and  the  surety  company;  but  with  the  money  before  her  on  the 
table  in  the  office  of  the  defendant  as  agent  for  the  surety  company, 
.  she  changed  her  mind,  and  according  to  the  testimony  of  the  assistant 
manager  in  defendant's  office,  who  conducted  all  the  negotiations  with 
plaintiff  in  behalf  of  the  surety  company,  she  left  the  money  to  be 
redeposited  until  arrangements  could  be  made  for  its  transmission 
through  the  Italian  consul  to  Italy,  defendant  having  at  her  request 
consented  to  the  cancellation  of  the  bond  given  by  the  surety  company 
upon  her  appointment  as  guardian,  which  was  to  be  done  upon  the 
revocation  of  the  letters  of  guardianship. 

When  evidence  was  offered  tending  to  show  that  the  account  in 
which  the  money  was  deposited,  although  kept  in  the  name  of  the  agent, 
was  the  account  of  the  principal  so  kept  by  its  authority,  the  trial  court 
said: 
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"I  do  not  qneetion  he  [aefendant]  bad  the  right  to  deposit  this  money  in 
this  account" 

The  theory  of  the  trial  court  with  respect  to  the  conversion  was 
that  the  defendant  had  checked  the  money  out  in  his  business  and  for 
his  own  purposes,  and  failed  to  account  therefor  to  his  principal.  It 
is  evident  from  the  record  that  that  is  the  theory  upon  which  the  de- 
fendant was  held  liable.  I  am  of  opinion  that  it  was  an  erroneous 
theory.  If,  as  the  evidence  indicated,  the  plaintiff  authorized  the  surety 
company  to  retain  and  deposit  the  money,  without  requiring  it  to  make 
a  specisd  deposit  thereof  then  there  was  no  conversion  in  the  original 
redeposit  of  the  money  in  the  surety  company's  account  which  was 
kept  in  the  defendant's  name,  and  the  relation  of  debtor  and  creditor 
between  the  surety  company  and  the  plaintiff  thereupon  arose.  On 
these  facts,  the  agent  could  not  be  held  liable  to  the  plaintiff  for  sub- 
sequently converting  the  money  to  his  credit  in  the  account,  and  it 
would  be  immaterial,  so  far  as  she  is  concerned,  whether  he  accounted 
to  his  principal  therefor  or  not.  But  he  gave  evidence  tending  to 
show  that  he  did  account  to  his  principal  therefor,  and  further  evi- 
dence offered  by  him  tending  to  show  that  he  had  so  accounted  was 
erroneously  excluded. 

I  am  of  opinion,  therefore,  that  the  learned  Appellate  Term  was 
right  in  reversing  the  judgment  and  granting  a  new  trial,  upon  which 
the  facts  with  respect  to  the  authority  for  the  redeposit  of  the  fund, 
upon  which  alone  the  defendant's  liability  for  conversion  must  depend, 
may  be  more  fully  shown,  for  plaintiff  was  not  called  as  a  witness  on 
the  trial  now  under  review. 

SCOTT,  J.,  concurs. 

(93  Misc.  Rep.  600) 

In  re  CARNEY, 

In  re  PRATT. 

(Supreme  Court,  Special  Term,  Rensselaer  Comity.    February,  1916.) 

1.  Judges  ^=:»56 — ^Disqualification — E'ffeot. 

That  a  justice  of  the  Supreme  Court  at  Special  T^rm,  after  hearing 
tfie  report  of  a  referee  on  an  application  to  compel  an  accounting  by  an 
attorney,  and  after  writing  an  opinion  thereon,  was  assigned  to  the  Ap- 
pellate Division,  and  so  disqualified  to  further  act  In  the  matter,  before 
signing  any  decision  or  order,  does  not  prevent  the  presentation  of  the 
report  to  another  Special  Term;  the  matter  being  within  the  power  of 
the  court,  not  merely  of  the  judge  presiding  at  the  hearing. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent.  Dig.  §§  235-245;  Dec. 
Dig.  «=»56.] 

2.  Attorney  and  Client  ^=»147 — Compensation  of  Attobnbt — Contingent 

Fees — Advancement  op  Disbubsements. 

An  agreement  in  writing  by  an  attorney  with  the  children  of  a  deceased 
woman,  who  it  was  claimed  was  the  descendant  of  one  who  died  intestate 
in  Illinois,  to  institute  all  requisite  proceedings  to  establish  the  right  of 
the  children  in  the  estate,  and  to  loan  any  money  needed  for  disbursements 
Incident  to  the  proceedings,  which  the  clients  agreed  to  return,  together 

^=s»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key  •Numbered  Digests  ft  Indexes 
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with  50  per  cent  of  any  recovery  as  compensatioo  to  the  attorney,  was, 
in  the  absence  of  fraud,  valid  and  binding. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  |  351 ; 
Dec.  Dig.  <&=>147.] 

3.  Attobney  and  Client  ^=»148(3) — Compensation  of  Attorney — Expenses. 

Where  an  attorney  agreed  to  institute  requisite  proceedings  to  estab- 
lish the  right  of  his  clients  in  a  decedent's  estate  and  to  loan  them  any 
money  required  for  disbursements,  which  they  agreed  to  repay,  with  30 
per  cent  of  any  recovery,  any  sum  paid  to  another  attorney  for  legal  serv- 
ices should  come  out  of  the  share  of  the  attorney  originally  employed,  not 
from  the  share  of  the  clients. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  352 ; 
Dec.  Dig.  <9=»148(3).] 

4.  Attorney  and  Client  «S=>  134(1) — Compensation   of  Attorney — Settle- 

ment BY  Clients. 

Where  a  referee  found  on  sufficient  evidence  that  parties  who  employed 
an  attorney  to  establish  their  interest  in  a  decedent's  estate  had  volun- 
tarily entered  into  ah  agreement  with  other  parties  to  settle  litigation, 
though  the  attorney  refused  to  become  a  party  to  the  settlement,  they  are 
not  released  from  their  agreement  for  compensation  of  the  attorney. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  |  301 ; 
Dec.  Dig.  <@=>134(1).] 

5.  Attorney  and  Client  <9=»144 — Compensation  of  Attorney — Effect  of 

CONITUCT. 

A  valid  contract  for  compensation  of  an  attorney  alone  fixes  the  rights 
of  the  parties,  regardless  of  the  value  of  his  services. 

[Ed.  Note. — For  other  caseo,  see  Attorney  and  Client,  Cent  Dig.  §i  332, 
333;   Dec.  Dig.  <g=>144.] 

6w  Attorney  and  Client  ^=s>152 — Compensation  op  Attorney — ^Expenses. 

Under  a  contract  of  employment  by  an  attorney  to  establish  the  rights 
of  the  clients  in  a  decedent's  estate,  by  which  he  agreed  to  loan  sums  re-  < 
quired  for  disbursements,  to  be  repaid,  togetlier  with  50  per  cent,  of  any 
recovery  as  compensation,  the  attorney  is  entitled,  in  a  proceeding  by 
some  pf  the  clients  for  an  accounting,  to  be  reimbursed  for  their  pr(^;)or- 
tionate  part  of  the  money  disbursed  by  him  for  expenses. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  |  314 ; 
Dec.  Dig.  <g=»152.] 

7.   AlTORNEY  AND  CLIENT  ^=»17e — COMPENSATION  OF  ATTORNEY — LlEN. 

In  a  proceeding  by  clients  for  an  accounting  by  an  attorney  whom  they 
have  employed  to  institute  proceedings  to  establish  their  rights  in  a  de- 
cedent's estate,  for  which  it  was  agreed  to  pay  him  50  per  cent,  of  any  re- 
covery, where  there  is  likely  to  be  a  further  distribution  of  money  an<l 
property  to  the  clients  as  the  result  of  the  attorney's  services,  the  attor- 
ney is  entitled  to  a  lien  on  all  moneys  and  property  distributed  from  the 
estate. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  i  381 ; 
Dec.  Dig.  ®=»176.] 

Applications  by  James  Carney  and  by  Elizabeth  T.  Pratt  ta  compel 
an  accounting  by  Thomas  F.  Powers,  an  attorney.  On  motions  by  peti- 
tioners for  new  trial,  and  motions  by  respondent  to  reject  in  part  and 
confirm  in  part  the  report  of  the  referee.    Final  orders  entered. 

See,  also,  159  App.  Div.  931,  144  N.  Y.  Supp.  1108;  161  App.  Div. 
906,  145  N.  Y.  Supp.  1116. 

The  opinion  of  Referee  Herrick,  referred  to  in  the  opinion  of  Mr. 
Justice  Chester,  is  as  follows : 

^=»For  otber  cases  see  same  topic  A  KEY-NUMBER  Id  all  Key-Numbered  DlsesU  ft  Indexea 
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I  have  held  the  agreement  in  these  proceedings  InTalid  largely  because  It 
is  an  agreement  on  the  part  of  the  defendant  to  advance  the  necessary  ex- 
penses of  conducting  the  'litigation  or'  proceeding  necessary  to  be  taken  to 
establish  the  rights  of  the  other  parties  to  the  agreement.  That  that  was  the 
intention  and  design  is  apparent  from  the  fact  that  the  defendant  did  pay  such 
expenses  and  did  not  deduct  the  amount  thereof,  excepting  in  one  instance, 
from  the  distributive  shares  of  the  petitioners  before  taking  his  50  per  cent. 
The  agreement  I  think  is  void  upon  its  face,  and  It  is  not  necessary  for  me 
to  cite  authorities. 

In  establishing  the  reasonable  value  of  defendant's  services  in  these  pro- 
ceedings, three  lawyers  of  established  reputation  were  called  by  the  defend- 
ant, all  of  whom  testified  that  the  reasonable  worth  and  value  of  the  defend- 
ant's services  in  these  proceedings  was  50  per  cent,  of  the  recovery  after  de- 
ducting the  necessary  expenses  of  the  litigation  or  proceeding.  No  one  was 
called  in  behalf  of  the  plalntift  to  give  testimony  as  to  the  value  of  the  de- 
fendant's services.  While,  perhaps,  as  a  matter  of  law,  I  have  the  right  to 
disregard  the  testimony  of  these  witnesses,  I  do  not  feel  that,  in  the  ab- 
sence of  any  testimony  to  the  contrary,  I  am  at  liberty  to  assert  any  p  ivate 
views  of  my  own  that  may  be  in  conflict  with  the  uncontradicted  testimony 
of  three  gentlemen  of  very  high  standing  at  the  bar  upon  a  mooted  question 
like  that  of  the  value  of  a  lawyer's  services. 

I  am  perfectly  aware  of  the  very  anomalous  condition  in  which  the  con- 
clusions which  I  have  arrived  at  place  this  case,  and  that  It  results  apparently 
in  a  decision  which  causes  an  illegal  contract  under  which  the  attorney  is 
to  pay  the  expenses  of  the  proceedings  being  more  advantageous  to  the  plain- 
tiff than  to  pay  what  has  been  found  to  be  the  reasonable  value  of  his  serv* 
ices  after  deducting  the  amount  of  the  expenses.  But  with  my  view  of  the 
law  in  relation  to  such  agreements,  and  what  I  feel  to  be  the  almost  absolute 
necessity  of  abiding  by.  the  testimony  of  the  witnesses  produced  as  to  the 
value  of  the  legal  services  rendered  in  these  proceedings,  X  cannot  see  my  way 
dear  to  coming  to  any  other  conclusion. 

I  have  been  asked  by  the  plaintiff's  counsel  to  hold  that  where  any  at- 
torney has  entered  into  an  illegal  agreement,  and  it  has  been  so  held,  that 
then  he  is  not  entitled  to  recover  anything  for  his  services.  I  do  not  think 
the  order  of  reference  permits  me  to  determine  that  question.  The  order  is 
a  limited  one,  confining  the  referee  to  certain  specific  things,  and  to  report 
to  the  court  upon  these  things,  where  a  final  action  is  to  be  taken. 

In  passing  upon  the  account  of  expenses  rendered  by  the  defendant,  I  have 
taken  into  consideration  the  fact  that,  relying  upon  his  contract  and  not  ex- 
pecting to  charge  his  expenses  to  his  clients,  the  defendant  has  not  been 
careful  in  keeping  a  record  of  all  his  expenses.  But,  bearing  in  mind  the  de- 
fendant's reputation  as  a  lawyer,  I  do  not  believe  that  he  has  made  an  over- 
estimate of  those  things  of  which  he  did  not  have  an  exact  account. 

The  item  for  Mr.  Clinton  and  for  office  help  I  do  not  think  should  be  allow- 
ed. They  are  the  kind  of  services  that  are  presumably  paid  for  and  taken 
into  consideration  in  determining  the  value  of  the  services  and  the  work  to 
be  performed  by  any  lawyer  when  he  engages  himself  to  perform  services  for 
a  client,  and  when  the  estimate  is  given  that  the  reasonable  worth  and 
value  of  a  lawyer's  services  in  a  proceeding  such  as  this  is  a  given  amount, 
exclusive  of  expenses,  I  do  not  understand  that  that  means  his  ofi3ce  ex- 
penses, or  the  amount  that  he  chooses  to  pay  either  employes  in  his  office,  or 
an  associate  in  his  office  that  he  employs  to  assist  him  from  time  to  time. 

The  following  opinion  of  Cochrane,  J.,  is  referred  to  in  the  opinion 
of  the  court: 

I  cannot  agree  with  the  learned  referee  that  the  contract  of  February  9, 
1909,  was  void  for  champerty.  At  the  time  it  was  made  a  proceeding  was,  and 
had  for  some  time  been,  pending  in  the  probate  court  of  Chicago,  which  was 
the  only  proceeding  contemplated  or  to  which  resort  could  be  had  for  the 
establishment  of  the  rights  of  the  i>etitioners.  No  question  ever  existed  as  to 
the  right  of  these  petitioners  to  participate  in  the  Baker  estate,  provided 
their  identity  and  legitimacy  as  descendants  of  William  D.  Remey  was  estab- 
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lished.  Distribution  of  a  portion  of  tlie  estate  Iiad  already  been  made  before 
the  contract  in  question  and  the  rights  of  these  petitioners  were  recognized 
in  such  distribution  to  the  extent  that  their  distributive  shares  had  been  set 
apart  and  were  being  held  subject  only  to  satisfactory  proof  as  to  such 
identity  and  legitimacy.  There  was  no  proceeding,  actual  or  contemplated* 
hostile  to  the  Remey  descendants  as  such.  All  that  was  required  was  to 
ascertain  who  such  descendants  were.  The  representatives  of  the  Baker 
estate  were  pursuing  this  problem  and  endeavoring  to  solve  it.  Their 
efforts  and  those  of  Mr.  Powers  were  being  directed  to  the  same  end.  He  was 
seeking  to  convince  the  representatives  of  the  Baker  estate  of  the  identity 
of  his  clients  as  descendants  of  Remey,  and  such  representatives  were  will- 
ing to  be  convinced  on  satisfactory  evidence.  The  representatives  of  the  state 
were  actually  making  an  investigation  In  this  state  to  determine  the  identity 
of  these  Remey  descendants. 

The  referee  has  found  in  response  to  one  of  the  requests  of  the  petitioners 
and  in  accordance  with  the  undisputed  evidence  that  "prior  to  the  time  of 
the  execution  of  said  contract  of  retainer  between  said  Powers  and  said 
Elizabeth  Pratt,  James  Carney,  and  John  Carney,  a  portion  of  the  said  Baker 
estate  had  been  distributed,  and  that  portion  of  the  said  estate  representing 
the  share  of  Elizabeth  Pratt,  James  Carney,  John  Carney,  and  Cornelius  M. 
Carney  had  been  set  apart  to  await  proof  of  the  identity  and  relationship  of 
the  said  Elizabeth  Pratt,  James  Carney,  John  Carney,  and  Cornelius  M.  Car- 
ney ;  and  the  representatives  of  said  Baker  estate  were  trying  to  locate  and 
identify  the  said  Elizabeth  Pratt,  James  Carney,  John  Carney,  and  Cornelius 
M.  Carney,  through  David  A.  Thompson,  an  attorney  of  Albany,  N.  Y.,  for 
the  purpose  of  paying  to  the  said  Elizabeth  Pratt,  James  Carney,  John  Car- 
ney, and  Cornelius  M.  Carney  th^r  respective  shares  of  said  Baker  estate 
when  their  identity  and  relationship  should  be  established."  Under  these  cir- 
cumstances I  think  this  case  is  similar  to  Fowler  v.  Callan,  102  N.  Y.  395»  7 
N.  B.  169,  and  Ransom  v.  Cutting,  188  N.  Y.  447,  81  N.  E.  324,  and  is  con- 
trolled thereby.  Subsequent  to  those  cases  section  74  of  the  Code  of  Civil 
Procedure  was  amended  by  adding  the  words  "or  of  representing  the  claimant 
In  the  pursuit  of  any  civil  remedy  for  the  recovery  thereof,"  and  as  so 
amended  it  applies  to  the  present  case.  But  I  do  not  think  that  such  amend- 
ment removes  the  case  from  the  efitect  of  the  authorities  above  cited.  The 
opinions  in  those  cases  were  not  at  all  based  on  the  fact  that  the  remedy  la- 
voked  was  a  "special  proceeding"  rather  than  an  *'action,"  for,  if  that  were 
so,  the  cases  could  very  readily  have  been  disposed  of  by  merely  making  such 
statement  The  opinions,  however,  contain  nothing  of  the  kind.  Further- 
more, Fowler  v.  Callan,  supra,  was  disposed  of  with  reference  to  the  provi- 
sions of  the  Revised  Statutes  (3  R.  S.  [6th  Ed.]  pt  3,  c.  3,  tit.  2,  p.  449,  §  59) 
subsequently  revised  into  section  74  of  the  Code  of  Civil  Procedure,  and  such 
provisions  of  the  Revised  Statutes  were  fully  as  broad  and  comprehensive  as 
section  74  of  the  Code  of  Civil  Procedure  became  by  the  amendment  above 
referred  to  which  was  made  in  the  year  1907  (Laws  1907,  c.  700). 

In  Fowler  v.  Callan,  supra,  it  was  stated  in  the  opinion  that:  "The  con- 
tract in  no  respect  induced  the  litigation.  That  was  already  begun  and 
existed  independently  of  the  agreement,  and  originated  in  other  causes.  It 
did  not  tend  to  prolong  the  litigation.  It  made  it  to  the  interest  of  the  attor- 
ney to  close  it  as  briefly  and  promptly  as  possible,  and  at  as  little  cost  and 
expense  as  prudence  would  permit  The  plaintiff,  therefore,  stirred  up  no 
strife,  induced  no  litigation" — and  again  as  if  seeking  at  the  end  of  the  opin- 
ion to  state  definitely  the  ground  of  the  decision:  "Our  conclusion  rests  more 
strongly  upon  the  conviction  that  the  agreement  made  was  one  for  com- 
pensation merely  and  had  in  it  no  vicious  element  of  inducing  litigation  or 
holding  out  bribes  for  a  retainer."  In  Ransom  v.  Cutting,  supra,  it  was  said 
at  page  452  of  1S8  N.  Y.,  at  page  325  of  81  N.  E.:  "The  purpose  of  section  74 
of  the  Code  of  Civil  Procedure  is  to  prevent  an  attorney  from  encouraging, 
instigating  or  promoting  ill  feeling  or  strife,  and  thereby  securing  the  own- 
ership or  control  of  a  demand  of  any  kind  for  the  purpose  of  bringing  an 
action  thereon"  or  (it  should  now  be  added  in  view  of  the  amendment)  of 
1907),  of  representing  the  claimant  in  the  pursuit  of  any  civil  remedy  in  the 


Digitized  by 


Google 


Sup.  Ct-)  IN  SB  OABNBT  589 

recovery  thereof.  The  contract  of  Mr.  Powers  neither  In  fact  nor  In  con- 
templation had  the  effect  of  "encouraging,  instigating  or  promoting  ill 
feeling  or  strife"  which  it  was  the  purpose  of  said  section  74  to  prevent,  nor 
could  it  by  any  reasonable  probability  in  the  ordinary  course  of  events  pro- 
duce or  tend  to  produce  such  a  result,  and  hence  I  conclude  that  such  con- 
tract was  not  champertous. 

The  referee  has  found  that  no  fraud  has  been  proved  to  have  been 
practiced  by  Mr.  Powerf  in  making  the  contract.  The  ordinary  rules  affecting 
the  relationship  of  attorney  and  client  should  not  be  applied  in  considering 
this  contract  of  employment  Clifford  v.  Braun,  71  App.  Div.  432,  75  N.  Y. 
Supp.  856;  Boyd  v.  Daily,  85  App.  Div.  581,  83  N.  Y.  Supp.  539,  affirmed  176 
N.  Y.  613,  68  N.  E.  1114;  Matter  of  HoweU,  215  N.  Y.  466,  472,  109  N.  E. 
572.  For  the  purposes  of  this  case,  however,  I  may  assume  that  it  was  the 
duty  of  Mr.  Powers  before  he  made  the  contract  to  see  that  his  prospective 
clients  were  acquainted  with  every  fact  within  his  possession  which  might 
aid  their  judgment  in  determining  whether  or  not  they  should  make  such 
contract.  I  shall  assume  that  the  petitioners  had  a  right  to  know  all  that 
Mr.  Powers  knew  about  the  size  of  the  estate  and  to  have  from  him  a  fair 
statement,  without  suppression  or  exaggeration,  of  the  actual  difficulties  in 
the  way  of  their  success  and  of  any  fact  or  evidence  known  to  him  at  that 
time  which  would  materially  diminish  such  difficultiea  Certainly  knowledge 
of  the  amount  of  the  Baker  estate  was  an  important  factor  to  be  known  by 
the  petitioners  in  making  this  contract.  Mr.  Powers  had  been  told  by  Mr. 
Thompson  that  it  was  a  large  estate.  The  expression  "large  estate"  is  very 
elastic,  but  there,  is  no  evidence  that  either  Mr.  Thompson  or  Mr.  Powers  had 
at  that  time  any  more  definite  knowledge  as  to  the  amount  of  the  estate.  No 
figures  se^m  to  have  been  mentioned.  More  than  two  years  before  this 
contract  in  question  James  F.  Upham  had  taken  Mrs.  Pratt  to  Mr.  Fagan,  an 
attorney  of  Troy,  with  whom  she  had  made  a  contract  concerning  the  same 
subject-matter  as  her  contract  with  Mr.  Powers.  Upham  says  that  he  told 
Mrs.  Pratt  that  "if  she  could  prove  her  relationship  she  had  a  large  sum  of 
money  coming  to  her,  the  amount  I  don't  know,''  and  that  ''there  was  a  large 
sum  of  money  out  there,  and  she  might  get  a  share  of  it  If  she  could  prove 
who  she  was."  This  is  uncontradicted.  Mrs.  Pratt  admits  that  Mr.  Thomp- 
son told  her  when  he  called  on  her  just  prior  to  her  contract  with  Mr.  Powers 
that  "there  was  quite  a  bit  of  money  there."  She  therefore  had  all  the  in- 
formation on  this  subject  which  Mr.  Powers  possessed.  She  does  not  claim 
that  Mr.  Powers  made  any  statement  to  her  as  to  the  amount  of  the  estate. 
Evidently  she  did  not  exact  any  such  statement  from  him  because  she  knew 
as  much  about  it  as  he  did. 

It  is  said,  however,  that  Mr.  Powers  had  important  information  from  Mr. 
Thompson  and  Daniel  Carney  as  to  obtainable  evidence  which  he  did  not 
disclose.  From  the  record  I  think  that  neither  Mr.  Thompson  nor  Daniel 
Carney  had  at  that  time  any  very  valuable  information.  The  real  question 
was  to  prove  a  marriage  many  years  ago  between  William  Bemey  and  the 
grandmother  of  these  petitioners.  There  was  no  question  about  their  having 
had  children,  but  there  was  a  question  as  to  the  legitimacy  of  those  children. 
Daniel  Carney  had  no  personal  knowledge  on  that  subject.  Af  page  143  of  the 
stenographer's  minutes  he  was  asked  to  give  the  names  of  any  witnesses  by 
whom  he  proposed  to  prove  the  relationship  of  the  Carney  children,  and  In 
response  thereto  he  gave  the  names  of  various  persons  who  had  more  or 
less  acquaintance  with  the  Remey  family;  but  the  importance  of  these  per- 
sons as  witnesses  and  the  value  of  any  testimony  which  they  might  be  able 
to  give  were  unknown  and  could  not  be  determined  until  tested  by  search,  in- 
vestigation, Interviews  and  analysis.  One  of  these  persons  sut>sequently  tes- 
tified that  he  was  present  at  a  marriage  ceremony  between  Remey  and  the 
grandmother  of  the  petitioners  performed  by  a  justice  of  the  peace  now  dead ; 
but  there  is  no  evidence  that  Mr.  Powers  knew  when  the  contract  in  question 
was  made  that  he  would  so  testify,  and  his  credibility  as  a  witness  seems  to 
have  been  subsequently  the  subject  of  some  concern.  Daniel  Carney  had  no 
definite  information  of  controlling  Importance  or  of  such  a  nature  as  that 
if  it  had  been  explained  to  these  petitioners  it  would  have  influenced  them 
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in  making  this  contract  in  question.  No  attorney  could  tell,  even  with  the 
assistance  of  Mr.  Thompson  and  Daniel  Carney,  just  how  much  litigation  he 
had  to  encounter  or  the  outcome  thereof.  Daniel  Carney  was  an  uncle  of 
Mrs.  Pratt.  According  to  his  testimony  they  frequently  visited  each  other. 
She  it  was  who  referred  Mr.  Thompson  to  him  when  Mr.  Thompson  approach- 
ed her  for  information,  and  she  says  she  had  previously  referred  Mr.  Fagan 
to  him.  Whatever  information  Carney  possessed  it  is  quite  probable  had  been 
communicated  by  him  to  Mrs.  Pratt,  but  whether  it  had  been  or  not  is  not  of 
much  importance  so  far  as  this  particular  question  is  concerned,  because,  as 
stated,  it  was  not  of  such  a  nature  that  it  could  affect  her  Judgment  In 
making  the  contract  in  question. 

It  is  possible  that  when  James  Carney  signed  the  contract  he  did  not  know 
that  the  Baker  estate  was  a  large  one.  But  about  a  month  thereafter  we  And 
him  visiting  his  sister,  and  it  is  too  much  of  a  tax  on  human  credulity  to  in- 
fer that  after  that  visit  he  did  not  know  as  much  about  the  situation  as  did 
she.  And  he  did  not  then  nor  for  a  long  time  thereafter  make  any  protest  or 
objection  to  the  contract  he  had  made.  The  fact  is  that  when  this  contract 
was  made  all  parties  to  it  were  very  much  in  the  dark.  But  it  is  further  urg- 
ed that  Daniel  Carney  colluded  with  Mr.  Powers  to  give  him  information  and 
assistance  which  he  withheld  from  his  nephews  and  niece,  and  that  the  price 
of  his  collusion  was  a  division  of  the  profits  which  Mr.  Powers  was  to  obtain 
for  his  services.  The  only  evidence  of  this  Is  that  given  by  Daniel  Carney 
himself,  which  is  denied  by  Mr.  Powers,  and  the  referee  has  expressly  found 
against  that  proposition.  I  conclude,  therefore,  that  the  contract  was  obtain- 
ed without  fraudulent  suppression  or  concealment  or  represejitatlon. 

The  conclusions  I  have  reached  make  it  unnecessary  to  consider  that  part  of 
the  referee's  report  as  to  the  reasonable  value  of  the  services  and  I  express 
no  opinion  in  reference  thereto.  I  think  that  what  was  paid  on  the  $7,700  Mar- 
tin contract  should  be  regarded  as  a  settlement  of  litigation  and  deducted 
from  the  amount  received  before  a  division  of  the  proceeds.  It  is  true  that 
Mr.  Powers  says  he  did  not  advise  that  contract  and  that  he  told  his  clients 
he  would  not  consent  to  have  any  payment  thereunder  deducted  from  his  com- 
pensation. But  he  did  not  advise  against  it  He  says  he  was  not  certain  of 
his  position.  It  was  probably  good  Judgment  to  make  the  contract.  It  disposed 
of  the  opposition,  removed  the  possibility  of  failure,  and,  inasmuch  as  Mr. 
Powers  was  not  sufficiently  sure  of  his  position  to  feel  Justified  In  advising 
against  the  contract  and  has  had  the  benefit  of  the  same,  I  think  that  under 
the  circumstances  payments  thereunder  should  be  deducted  from  the  amount 
received  before  the  division.  The  payment  of  $500  to  Mr.  Welch  being  for 
legal  services,  It  seems  to  me  should  be  paid  from  the  share  of  Mr.  Powers. 
Other  disbursements  of  Mr.  Powers  are  adopted  as  fixed  by  the  referee. 

Neither  party  having  been  entirely  successful  in  these  proceedings,  each 
should  pay  his  own  costs,  but  the  referee's  fees  and  disbursement,  including  the 
stenographer's  fees,  may  be  charged  as  a  disbursement  against  the  fund  in 
controversy.  An  order  may  be  entered  to  effectuate  the  views  herein  contained, 
which  order  should  be  settled  on  notice.  If  there  is  any  matter  involved  herein 
not  covered  by  this  memorandum,  it  may  be  disposed  of  on  the  settlement  of 
the  order. 

Ordered  accordingly. 

James  Farrell,  of  Troy,  for  petitioners. 

Shaw,  Bailey  &  Murphy,  of  Troy  (John  T.  Norton,  of  Troy,  of  coun- 
sel), for  respondent 

CHESTER,  J.  [1]  These  proceedings  came  before  the  court  in  the 
first  instance  upon  petitions  and  orders  to  show  cause  why  the  respond- 
ent should  not  account  to  the  respective  petitioners  for  certain  moneys 
and  securities  claimed  to  have  been  received  by  him  in  his  capacity  as 
an  attorney  and  counselor  at  law.  The  orders  to  show  cause  were 
returnable  at  a  Special  Term  of  the  court,  and  resulted  in  orders  of 
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reference  made  by  such  court,  with  power  to  the  referee  to  take  the 
evidence  of  the  parties  with  respect  to  the  matters  referred,  and  with 
directions  to  him  to  return  to  the  court  for  its  further  action  in  the 
premises  his  findings  of  fact  and  conclusions  of  law  thereon,  and  his 
opinion  and  recommendations  upon  the  matters  submitted  to  him.  An 
appeal  was  taken  in  each  proceeding  from  such  order  to  the  Appel- 
late Division  by  the  respondent  where  the  order  was  modified  in  im- 
portant respects.  The  referee  was  directed  with  respect  to  the  matters 
referred  to  him  in  such  modified  order  to  "report  the  same  to  the 
court  with  his  conclusions."  The  referee  took  a  large  amount  of  testi- 
mony submitted  by  the  respective  parties  and  made  his  report  to  the 
court,  stating  his  findings  of  fact  and  conclusions  of  law  in  each  case 
and  also  writing  a  brief  opinion.  Thereupon  the  petitioners  served  a 
notice  in  each  case  upon  the  respondent  that  the  report  and  opinion  of 
the  referee,  together  with  the  testimony,  exhibits,  and  papers  produced 
before  him  would  be  presented  to  the  court  at  a  Special  Term  thereof 
appointed  to  be  held  at  Hudson  on  the  16th  day  of  January,  1915,  and 
that  an  application  would  then  be  made  on  behalf  of  the  petitioner  for 
an  order  confirming  a  portion  of  the  referee's  report  and  rejecting  a 
portion  of  it.  Mr.  Justice  Cochrane  presided  at  said  last-named  Special 
Term,  and  the  matter  was  argued  and  submitted  by  the  counsel  for 
the  respective  parties.  Justice  Cochrane,  after  considering  the  case, 
wrote  an  opinion  in  which  he  discussed  the  matters  involved  at  con- 
siderable length.  Before  signing  any  decision  or  order  in  the  two 
cases,  but  after  handing  down  his  opinion,  he  was  assigned  to  the 
Appellate  Division. 

The  petitioners  insist  that  because  of  his  disqualification  from  per- 
forming any  duty  at  the  Trial  and  Special  Terms  arising  from  that 
designation  there  has  been  a  mistrial  and  that  the  whole  matter  must  be 
taken  up  de  novo.  I  am  unable  to  agree  with  this  position.  The  ref- 
eree was  not  appointed  to  hear  and  determine,  nor  was  he  appointed  to 
report  to  Justice  Cochrane,  but  to  the  Supreme  Court.  The  report  of 
the  referee  was  submitted  to  such  court,  and  not  to  Justice  Cochrane, 
but  it  happened  to  be  submitted  to  a  Special  Term  held  by  him.  The 
duty  devolved  upon  the  court  to  act  upon  the  matter,  and,  while  Jus- 
tice Cochrane  presided  at  the  Special  Term,  the  matter  was  none  the 
less  at  all  times  before  the  court,  and  not  before  him  as  a  justice  there- 
of. When  he  became  disqualified  to  act  at  Special  Term,  it  was  open  to 
any  of  the  parties  in  interest  to  bring  the  matters  on  at  any  other 
Special  Term  of  the  court.  There  is  no  question  here  of  one  Special 
Term  reviewing  the  decision  of  another  Special  Term,  for  the  reason 
that  the  first  Special  Term  rendered  no  decision.  There  is  here,  there- 
fore, no  decision  of  that  kind  to  review.  An  opinion  merely  is  not  a 
decision. 

The  case  of  Williamson  v.  Randolph,  HI  App.  Div.  539,  97  N.  Y. 
Supp.  949,  affirmed  185  N.  Y.  603,  78  N.  E.  545,  cited  by  the  peti- 
tioners, is  not  in  point,  for  the  reason  that  that  involved  the  trial  of 
an  equity  action  before  a  court,  where  the  court  was  not  only  to  hear, 
but  also  to  determine,  the  action,  and  where  the  justice  presiding  was 
assigned  to  the  Appellate  Division,  after  he  had  written  an  opinion 
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announcing  a  determination  in  favor  of  the  defendant,  but  before 
he  had  in  fact  signed  a  decision  to  that  effect,  and  it  was  held  that 
there  must  be  a  new  trial.  The  distinction  between  that  case  and 
these  proceedings  is  readily  apparent,  from,  the  facts  already  stated. 
These  proceedings  came  before  the  Special  Term  held  by  Justice 
Cochrane  upon  the  report  of  the  referee.  The  fact  that  the  justice  be- 
came disqualified  from  holding  a  Special  Term  before  a  decision  had 
been  rendered  cannot  stand  in  the  way  of  the  report  of  the  referee 
being  presented  to  any  other  Special  Term.  The  trial  or  hearing  in 
these  proceedings  was  not  before  the  referee,  but  it  is  before  the  court, 
to  whom  the  referee  was  directed  to  report,  and  to  which  he  in  fact  did 
report.  Matter  of  Cartier  v.  Spooner,  118  App.  Div.  342,  103  N.  Y. 
Supp.  505;  Matter  of  Jones  &  Co.,  117  App.  Div.  775,  777,  102  N.  Y. 
Supp.  983;  Matter  of  Ney  Co.,  114  App.  Div.  467,  470,  99  N.  Y. 
Supp.  982;  Marshall  v.  Meech,  51  N.  Y.  140,  143,  10  Am.  Rep.  572; 
Fenlon  v.  Dempsey,  21  Abb.  N.  C.  291 ;  Muhlenbrinck  v.  Pooler,  40 
Hun,  526,  527;  Dean  v.  Driggs,  82  Hun,  561,  564,-31  N.  Y.  Supp. 
548;  Doremus  v.  Doremus,  76  Hun,  337,  27  N.  Y.  Supp.  1039. 
In  Matter  of  Cartier  v.  Spooner,  supra,  the  court  said : 

"In  a  proceeding  of  this  character  the  court  must  determine  the  contro- 
versy, and  It  may  order  a  reference  only  for  the  purpose  of  assistance  to  Itself 
In  that  regard.  It  cannot  shift  the  whole  matter  to  a  referee.  If  a  reference 
be  ordered,  the  matter  must  come  back  to  the  court  on  the  report  of  the  ref- 
eree for  final  determination,  and  the  report  may  be  adopted  or  disregarded  and 
a  different  decision  made  on  the  facta" 

For  these  reasons,  the  motions  of  the  respective  petitioners  for  a  new 
trial  should  be  denied. 

Concurrent  with  said  motions  made  by  the  petitioners  for  a  new 
trial,  the  respondent  has  now  made  a  motion  in  each  case  to  disapprove 
and  overrule  the  report  of  the  referee  and  to  dismiss  the  petition, 
with  costs.  The  proceedings  are  now,  therefore,  before  the  Special 
Term  for  determination,  the  same  as  they  were  before  the  Special  Term 
held  by  Justice  Cochrane  at  a  time  when  he  became  disqualified  to  act, 
before  signing  decisions  or  final  orders.  It  appears  from  the  evidence 
taken  before  the  referee  that  on  February  9,  1909,  John  Carney,  James 
Carney,  and  Elizabeth  T.  Pratt,  brothers  and  sister,  believing  that  they 
had  an  interest  in  the  estate  of  their  deceased  mother,  Eliza  R.  Camey, 
who  it  was  claimed  was  a  descendant,'  through  William  D.  Remey, 
of  one  Anna  F.  Baker,  who  died  intestate  in  Illinois  leaving  a  consid- 
erable estate,  employed  Mr.  Powers,  this  respondent,  to  assist  in  es- 
tablishing such  claim  for  them.  The  agreement  was  in  writing.  Un- 
der it  Powers  agreed  to  institute  all  requisite  proceedings  to  establish 
their  rights  in  such  estate,  and  they  agreed  that  Powers'  compensation 
for  all  services  should  be  50  per  cent,  of  the  recovered  interest  in 
the  estate.  Powers  further  agreed  that,  if  these  parties  should  need 
any  money  for  disbursements  incident  to  any  proceedings  or  for  any 
other  purpose  in  connection  therewith,  he  would  loan  them  the  same, 
and  they  agreed  to  repay  all  such  moneys  so  loaned  them,  and  also  to 
pay  for  his  services  as  above  specified.  Afterwards  another  brother, 
C.  M.  Carney,  bound  himself  to  the  same  agreement.    The  account- 
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[g  asked  for  in  these  proceedings  is  for  moneys  and  property  received 
Y  the  respondent  while  acting  as  attorney  under  such  agreement. 

Under  the  order  of  reference,  as  modified  by  the  Appellate  Division,. 

was  referred  to  the  referee  to  make  inquiry  as  to  the  circumstances 
ider  which  the  above-mentioned  agreement  was  made  and  as  to  its 
gality  and  fairness,  and  report  the  same  to  the  court,  with  his  con- 
usions,  and  in  the  event,  in  the  opinion  of  the  referee,  such  agree- 
ient  should  be  vacated,  that  then  the  respondent  account  to  the  peti- 
oner  for  the  moneys,  securities,  and  property,  in  his  possession,  re- 
vived by  him  as  attorney  for  the  petitioners,  and  with  power  to  the ' 
iferee  to  inquire  as  to  the  conditions  and  value  of  the  estate,  the 
nounts  received  and  to  be  received  by  such  attorney  on  account  of 
is  clients'  interest  therein,  so  far  as  the  referee  deems  it  necessary 

order  to  determine  the  fairness  and  the  legality  of  the  agreement. 

The  learned  referee  failed  to  find  any  fraud  on  the  part  of  Mr.  Pow- 
■s  in  inducing  the  making  of  the  agreement.  He  reported,  however, 
lat  in  his  opinion  it  was  void  on  its  face.  Notwithstanding  that 
)nclusion  he  held  that  Powers  should  be  paid  for  his  services  to  the- 
*titioners,  and  that  the  reasonable  value  of  such  services  was  50  per 
:nt.  of  the  distributive  share  of  the  petitioners,  after  deducting  there- 
om  the  necessary  expenses  of  the  litigation.  In  passing  upon  the 
xount  of  expenses,  the  referee  recommended  the  disallowance  of 
oneys  paid  by  Powers  to  an  attorney  or  associate  in  his  office  who- 
id  assisted  him  and  also  moneys  paid  to  employes  therein.  He  also- 
jported  in  favor  of  allowing  all  the  other  disbursements  made  by  the 
tspondent  at  the  full  amount  stated  in  his  account,  and  that  he  has 
lien  for  the  payment  of  his  services  upon  all  moneys  and  property 
istributed  and  to  be  distributed  to  the  petitioners  from  the  Baker  es- 
te. 

The  Special  Term  to  which  the  reports  of  the  referee  were  first  pre- 
nted,  in  the  opinion  written  by  Justice  Cochrane,  hereinbefore  refer- 
d  to,  disagreed  with  the  referee  that  the  agreement  was  void  and  came- 
•  the  conclusion  that  it  was  valid.  He  agreed  with  the  referee  that 
was  obtained  without  fraudulent  suppression  or  concealment  or  rep- 
sentation. 

[2]  While  the  court  now  considering  the  matter  is  not  bound  by 
e  reports  and  opinion  of  the  referee,  nor  by  the  opinion  of  Justice 
Dchrane,  it  is  strongly  impressed  by  the  reasoning  of  the  latter  and 
ith  the  force  of  the  authorities  cited  by  him  in  respect  to  the  va- 
lity  of  the  agreement,  and  is  also  satisfied  with  his  conclusion  that  it 
as  obtained  without  any  fraud  on  the  part  of  Mr.  Powers. 

[3]  I  also  agree  with  Justice  Cochrane  that  the  amount  paid  to 
T.  Wdch  for  legal  services  should  come  out  of  the  share  of  Mr. 
Dwers.  In  the  agreement  the  latter  was  to  institute  all  requisite  pro- 
eding  to  establish  the  rights  of  the  parties  in  the  estate,  and  this 
:pense  should  not  be  added  to  the  amount  which  the  parties  agreed 

pay  Powers  for  services,  but  deducted  therefrom.     Mr.  Powers 
id  employed  Welch  as  an  attorney  in  Chicago  to  look  after  the 
aker  estate  in  the  probate  court  there,  and  he  should  pay  him, 
158N.Y.S.— 38 


Digitized  by 


Google 


594  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

[4]  I  am  compelled  to  disagree  with  the  conclusion  of  Justice  Coch- 
rane stated  in  his  opinion,  with  respect  to  the  amount  paid  on  what 
is  known  as  the  Martin  contract.  The  referee  has  found  on  sufficient 
evidence  that  this  contract  was  an  agreement  between  Martin's  clients 
and  the  Cameys  and  Mrs.  Pratt  in  settlement  of  litigation  or  to  pur- 
chase peace,  "was  not  made  upon  the  advice  of  Mr.  Powers,  but  was 
made  after  Mr.  Powers  had  told  him  (James  Carney)  that  in  his  judg- 
ment it  was  unnecessary,  and  after  Mr.  Powers  had,  to  James  Carney's 
knowledge,  refused  to  join  in  it,  as  to  his  (Powers')  then  contracted 
share."    The  referee  also  found : 

**That  when  the  time  came  for  the  presentation  to  the  Illinois  court  of  the 
evidence  and  depositions,  Mr.  Powers  felt  reasonably  sure  of  his  success,  and 
so  advised  his  client,  James  Carney." 

The  Martin  contract  was  voluntarily  entered  into  by  the  petitioners 
with  full  knowledge  of  the  situation,  after  Powers  had  refused  to  be- 
come a  party  to  it,  or  to  advise  them  to  make  it,  and  after  he  had 
refused  to  permit  his  share  to  be  diminished  by  reason  of  it.  There  is 
no  reason,  therefore,  why  the  parties  thereto  should  not  be  left  to  be 
bound  by  the  agreements  they  have  made. 

[6,  6]  If  I  am  correct  in  the  conclusion  which  I  have  reached  that 
the  agreement  between  the  parties  is  a  valid  one,  that  alone  must  fix 
their  rights,  and  the  rate  of  compensation  which  the  respondent  is 
entitled  to  receive  for  the  services  rendered  and  to  be  rendered  there- 
under, regardless  of  the  value  of  such  services.  The  respondent  is 
also  entitled  to  be  reimbursed  from  these  petitioners  for  their  pro- 
portionate part  of  the  moneys  disbursed  by  him  for  expenses  as  found 
by  the  referee,  which  amount  all  told  to  the  sum  of  $1,975. 

[7]  It  appears  from  the  evidence  that  there  is  likely  to  be  a  fur- 
ther distribution  of  money  and  property  to  the  petitioners  as  the  re- 
sult of  the  respondent's  services  in  establishing  their  claim  thereto. 
For  that  reason,  and  because  the  petitioners  have  tried  to  take  the 
matter  out  of  his  hands,  I  approve  the  conclusion  of  the  referee  that 
Mr.  Powers  has  a  lien  upon  all  the  moneys  and  property  distributed 
and  to  be  distributed  to  the  petitioners  from  the  Baker  estate  for  his 
services. 

It  also  appears  that  the  respondent  has  fully  accounted  for  all  the 
money  and  property  of  the  petitioners  which  have  come  into  his  hands, 
and  for  that  reason  they  are  entitled  to  no  relief  in  these  proceed- 
ings. 

Decisions  or  final  orders  in  harmony  with  the  conclusions  above 
stated  may  be  submitted  for  signature,  with  costs  in  each  case  against 
the  respective  petitioners.  Copies  of  the  opinions  of  the  referee  and 
of  Mr.  Justice  Cochrane,  which  have  been  referred  to,  are  published 
herewith. 

Ordered  accordingly. 
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I  Misc.  Rep.  645) 

CITY  OP  NEW  YORK  v.  SOHOENECK  et  aL 

(Supreme  Court,  Special  Term,  Albany  County.    February,  1916.) 

Taxation  ^=>4D0(2) — ^Equalization — State  Boabd — Bank  Stock. 

Under  Laws  1915,  c.  729,  directing  the  levy  of  a  state  tax  on  each  dol- 
lar of  real  and  personal  property  of  the  state  subject  to  taxation,  and  Tax 
Law  (Consol.  Laws^  c.  60)  §  24,  providing  the  manner  of  assessment  of 
bank  shares  and  rate  of  tax  Imposed,  and  section  61,  relating  to  form  in 
which  a  statement  of  valuations  shaU  be  forwarded  by  the  department  of 
taxes  and  assessments,  providing  for  a  certain  classification  of  the  ag- 
gregate assessed  valuations,  which  classification  does  not  include  a 
specific  class  covering  shares  of  bank  stock,  the  statement  prepared  by 
the  state  board  of  equalization  of  the  aggregate  amounts  of  assessments, 
to  be  transmitted  to  the  state  comptroller  as  a  basis  for  computation  of 
the  state  tax,  properly  includes  the  assessed  valuations  of  bank  stock. 

CEd.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §  801 ;  Dec  Dig. 
<8=»450(2).] 

Mandamus  ^=5>117 — Subjects  of  Relief — ^Taxation. 

Mandamus  is  the  proper  remedy  on  behalf  of  the  city  of  New  York  to 
exclude  from  the  statement  by  the  state  board  of  equalization  of  assess- 
ments, on  which  the  state  tax  is  to  be  computed,  the  assessed  value  of 
bank  stock. 

[Ed.  Note, — For  other  cases,  see  Mandamus,  Cent.  Dig.  |>  249 ;  Dea  Dig. 
<8=»117.] 

Taxation  ^=>450(4) — Equaliz.4Tion — State  Board — Intebest  of  Oitt. 
The  city  of  New  York  has  a  legal  right  to  have  the  question  as  to  le- 
gality of  the  acts  of  the  state  board  of  equalization  determined  by  the 
courts. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  §  804 ;  Dec.  Dig. 
€=>150(4).] 

Application  by  the  City  of  New  York  for  a  peremptory  writ  of  man- 
imus  to  Edward  Schoeneck  and  others.    Denied. 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (William  H.  King, 
:  New  York  City,  of  counsel),  for  applicant. 

E.  E.  Woodbury,  Atty.  Gen.  (Edward  G.  Griffin  and  Harold  J.  Hin- 
an,  Deputy  Attys.  Gen.,  of  counsel),  for  state  board  of  equalization 
id  state  comptroller. 

RUDD,  J.  The  city  of  New  York,  upon  the  affidavit  of  Robert  B. 
[clntyre,  supervising  statistician  and  examiner  in  the  bureau  of  mu- 
cipal  investigation  and  statistics  in  the  department  of  finance,  asks 
le  issuance  of  a  peremptory  writ  of  mandamus  requiring  the  state 
ficers  constituting  the  state  board  of  equalization  to  reconvene  as  such 
)ard  and  prepare  a  revised  statement  of  the  aggregate  amounts  of  as- 
ssments  for  each  of  the  counties  of  Bronx,  Kings,  New  York,  Queens, 
id  Richmond,  which  coimties  comprise  the  city  of  New  York,  which 
tvised  statement  shall  include  the  assessed  valuations  of  real  prop- 
ty  as  equalized  by  the  board  of  equalization  and  assessed  valuations 
E  personal  property  exclusive  of  the  assessed  valuations  of  bank 
ock  for  the  year  1914  for  each  of  the  above^amed  counties,  and 
lat  the  said  board  of  equalization  be  directed  to  transmit  to  the  state 
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comptroller  such  revised  statement  and  the  state  comptroller  of  the 
state  of  New  York  be  directed  to  compute  the  state  tax  for  1915  im- 
posed pursuant  to  chapter  729  of  the  Laws  of  1915,  based  upon  such 
revised  statement  for  the  above-named  counties. 

The  revision  of  the  statement  for  which  the  city  of  New  York  peti- 
tions consists  of  the  exclusion  from  the  statement  of  the  assessed  val- 
uations of  bank  stock  for  the  year  1914  for  each  of  the  counties  named. 
At  a  session  of  the  state  board  of  equalization  held  September  10,  1915, 
the  board  fixed  the  rate  of  equalization  of  valuations  of  real  property 
for  the  counties  comprised  in  the  city  of  New  York,  and  also  made 
a  statement  of  the  *'total  equalized  value  of  real  property  and  assessed 
value  of  personal  property,  including  assessed  value  of  bank  stock*' 
for  1914,  upon  which  the  state  tax  for  1915  was  to  be  and  since  has 
been  computed  and  levied. 

The  city  of  New  York  complains  that  the  inclusion  by  the  state 
board  of  equalization  of  the  assessed  value  of  bank  stock  upon  which 
the  counties  comprising  the  city  of  New  York  have  collected  a  tax 
in  accordance  with  the  law  is  illegal,  that  such  assessed  value  of  bank 
stock  is  not  subject  to  a  state  tax,  that  such  tax  can  only  be  fixed  upon 
the  aggregate  assessed  value  of  the  real  and  personal  property  ex- 
clusive of  the  assessed  value  of  bank  shares,  and  that  because  of  such 
illegal  inclusion  in  the  aggregate  amount  reported  by  the  state  board 
of  equalization  to  the  state  comptroller  the  counties  comprising  the  city 
of  New  York  are  called  upon  to  pay  as  a  state  tax  illegally  and  im- 
properly the  sum  of  $616,608.97. 

The  levying  of  a  state  tax  was  directed  by  chapter  729  of  the  Laws 
of  1915,  which  provides: 

"There  shaU  be  Imposed,  for  the  fiscal  year  beginning  on  the  first  day  of  Oc- 
tober, nineteen  hundred  and  fifteen,  on  each  dollar  of  real  and  personal  prop- 
erty of  this  state  subject  to  taaation,  taxes  for  the  purposes  hereinafter  ineii- 
tioned," 

The  purposes  are  not  material  in  the  consideration  of  the  question 
here.  Section  174  of  the  Tax  Law  (Consol.  Laws,  c.  60)  provides  as 
follows : 

"The  state  board  of  equalization  shall  meet  in  the  city  of  Albany  on  the  first 
Tuesday  in  September  in  each  year,  for  the  purpose  of  examining  and  revis- 
ing the  valuations  of  real  and  personal  property  of  the  several  counties  as  re- 
turned to  the  state  board  of  tax  commissioners,  and  shall  fix  the  aggregate 
amount  of  assessment  for  each  county,  upon  which  the  comptroUer  shall  com- 
pute the  state  tax." 

The  city  of  New  York  claims  that  because  section  61  of  the  Tax 
Law,  relating  to  the  form  in  which  a  statement  of  valuations  shall  be 
forwarded  by  the  department  of  taxes  and  assessments,  provides  for 
a  certain  classification  of  the  aggregate  assessed  valuations  of  personal 
property,  which  classification  does  not  include  a  specific  class  covering 
shares  of  bank  stock,  that  therefore  such  an  item  is  not  officially  re- 
turned by  the  department  of  taxes  and  assessments  to  the  state  board 
of  tax  commissioners,  and  that  therefore  the  state  board  of  equalization 
has  no  power  to  take  official  recognition  of  bank  shares  as  included 
in  the  '^personal  property  of  the  several  counties  as  returned  to  the 
state  tax  commission." 
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[1]  It  clearly  seems  that  the  classification  set  forth  in  section  61 
f  the  Tax  Law  does  not  justify  such  a  conclusion.  The  state  board 
f  tax  commissioners,  under  section  61  of  the  Tax  Law,  prepared  blank 
orms  specifically  calling  for  the  "total  assessed  value  of  personal  prop- 
rty  including  bank  stock,"  and  the  petition  herein  shows  that  the  city 
f  New  York,  through  its  tax  department,  used  the  form  prepared  by 
le  state  board  of  tax  commissioners  and  gave  the  information  called 
3r,  certifying  the  same,  and  it  would  therefore  seem  that  the  city  did 
lake  return  of  the  same  to  the  state  board  of  tax  commissioners. 

There  is  no  question  but  that  under  the  law  bank  shares  are  per^ 
Dnal  property,  and  it  is  also  certain  under  the  law  that  bank  shares 
re  subject  to  taxation.  The  state  tax  is  imposed  upon  all  real  and 
ersonal  property  subject  to  taxation.  Section  24  of  the  Tax  Law 
rovides  the  manner  of  the  assessment  of  bank  shares  and  the  rate  of 
IX  imposed  upon  such  assessment  as  follows : 

"The  rate  of  tax  upon  the  shares  of  stock  of  hanks  •  *  •  shaU  be  one 
QT  centum  upon  the  value  thereof,  as  ascertained  and  fixed  in  the  manner 
ereinhefore  provided,  and  the  owners  of  the  stock  of  banks  and  bankini?  a&- 
>ciations  shall  be  entitled  to  no  deduction  from  the  taxable  value  of  their 
aares  because  of  the  personal  indebtedness  of  such  owners,  or  for  any  other 
sason  whatsoever.  •  •  •  The  said  tax  shall  be  in  lieu  of  aU  other  taxes 
hatsoever  for  state,  county  or  local  purposes  upon  said  shares  of  stock,  and 
lortgages,  judgments  and  other  choses  in  action  and  personal  property  held 
r  owned  by  banks  or  banking  associations  the  value  of  which  enters  into  the 
alue  of  said  shares  of  stock  shall  also  be  exempt  from  all  other  state,  coun- 
7  or  local  taxation." 

The  total  assessed  value  of  personal  property  including  bank  stock 
eported  for  the  city  of  New  York  was  $703,006,714.42;  the  total 
ssessed  value  of  bank  stock  was  $362,711,154.42.  Upon  this  last 
em  the  tax  imposed  under  section  24  of  the  Tax  Law  by  the  city  of 
lew  York  was  $3,627,111.54.  Between  the  provisions  of  the  law  re- 
iting  to  the  imposition  of  a  direct  tax  as  fixed  upon  the  assessed  value 
f  all  real  property  as  equalized  and  upon  assessed  valuations  of  per- 
3nal  property  returned  by  the  localities,  in  which  are  included  shares 
f  bank  stock,  and  the  provisions  of  section  24  of  the  Tax  Law  with 
iference  to  the  manner  of  determining  the  value  of  bank  shares  and 
le  imposition  of  a  tax  of  1  per  centum  upon  such  value,  with  no 
eductions  for  debts  or  obligations  against  the  holders  of  said  shares, 
lere  is  no  conflict. 

The  direct  tax  imposed  by  the  law  of  1915  of  1.7  mills  upon  all  real 
id  personal  property  upon  the  assessment  rolls  of  the  counties  of  the 
:ate  is  not  an  imposition  of  a  tax  upon  the  shares  of  bank  stock  as 
ich.  In  fact  the  tax  imposed  upon  the  shares  of  bank  stock  is  not 
icreased  or  modified  to  the  slightest  extent  by  the  imposition  of  the 
ate  tax.  For  state  purposes  the  Legislature  imposed  what  is  known 
5  a  direct  tax,  and  the  act  provided  that  it  should  be  at  the  rate  of  1.7 
lills  upon  all  the  real  and  personal  property  of  the  respective  locali- 
es.  In  effect  it  results  in  the  counties  comprising  the  city  of  New 
''ork  contributing  out  of  the  $3,627,111.54  realized  by  the  counties 
rom  the  tax  of  1  per  centum  upon  the  bank  shares  the  sum  of  $616,- 
08.97. 
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[2]  The  relief  sought  here  by  a  wiSt  of  mandamus  is  proper  in 
form,  and  the  city  of  New  York  cannot,  or  at  least  should  not,  be 
charged  with  laches. 

[3]  It  also  clearly  appears  to  this  court  that  the  city  of  New  York 
has  a  legal  right,  being  a  municipal  corporation,  to  have  the  question 
determined  as  to  the  legality  of  th6  acts  of  the  state  board  of  equaliza- 
tion. The  question  should  be  determined  upon  the  merits  and  that 
is  the  purpose  of  the  Special  Term. 

The  same  question  in  effect  has  been  passed  upon  by  the  Court  of 
Appeals.  People  ex  rel.  City  of  Geneva  v.  Board  of  Supervisors,  188 
N.  Y.  1,  80  N.  E.  381.  In  that  case  a  peremptory  writ  of  mandamus 
was  sought  to  compel  the  board  of  supervisors  to  issue  to  the  city  of 
Geneva  a  certificate  which  would  omit  from  the  amount  of  taxes  to  be 
levied  upon  the  city  by  the  board  of  supervisors  any  amount  assessed 
upon  the  bank  shares  of  two  banks  located  within  the  city  of  Geneva. 
The  writ  was  denied. 

That  case  was  a  consideration  of  the  acts  of  the  county  board  of 
equalization.  The  question  here  relates  to  the  acts  of  the  state  board 
of  equalization.  The  facts  are  slightly  diffferent.  The  principle  is 
the  same.  The  Geneva  Case  controlled  'the  state  board  of  equalization, 
it  guided  the  Attorney  General  in  the  opinion  which  he  reached  upon 
the  question  here  involved,  and  it  seems  clearly  to  be  controlling  upon 
this  court. 

The  motion  for  a  peremptory  writ  of  mandamus  is  denied,  with 
costs. 

Motion  denied,  with  costs. 


BRDLB  et  al.  v.  BASSETT  et  al. 
(Supreme  Court,  Special  Term,  Chautauqua  County.    April  25,  1916.) 

1.  Appeal  and  Ebhob  ^=>1223 — Appeal  Bond— LiABiLrrY  of  Surety — Costs. 

A  principal  on  an  appeal  bond  may  have  a  Uabllity  distinct  from  that 
of  the  surety. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §S  4724- 
4726;   Dec.  Dig.  <e=»1223.1 

2.  Appeal  and  Error  ^=5>1223 — Appeal  Bond— I/iabilttt  op  Surety— Costs. 

The  liability  of  a  surety  on  an  appeal  bond  must  be  determined  by  a 
strict  interpretation  of  his  contract. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent,  Dig.  §{  4724- 
4726 ;    Dec.  Dig.  C=»1223.] 

3.  Appeal  and   Error  ^=»1234(5) — ^Appeal  Bond— Liabilttt  of  Surety — 

Costs. 

Under  a  bond  obliging  the  surety  to  pay  all  costs  and  damages  awarded 
against  the  defendants  on  appeal,  the  surety  is  not  liable  for  costs  in  the 
trial  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  S§  4773, 
4775;   Dec.  Dig.  ®=>1234(5).] 

4.  Appeal  and  Error   <©=>1234(3) — Appeal  Bond— Liability   of   Surety — 

Costs. 

Under  a  bond  obliging  the  surety  to  reimburse  plaintiffs  for  waste  com- 
mitted by  defendants  on  the  premises  in  suit  and  to  pay  a  deficiency  on 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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aale  for  the  value  of  the  use  and  occupancy  of  the  property,  payment  of 
taxes  and  of  an  insurance  premium  cannot  be  allowed  against  the  surety. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  S§  476^ 
4770;   Dec.  Dig.  <S=5>1234(3).] 
Appeal  and   Error  «=s>1234(5) — ^Appeal  Bond— Liability  of  Surety — 
Costs — "Waste." 

A  surety,  obligated  to  pay  for  any  waste  committed  on  the  premises 
by  the  defendant  pending  appeal,  is  not  liable  for  ordinary  repairs,  since 
"waste"  is  spoil  or  destruction  to  lands,  houses,  or  other  corporeal  here- 
ditaments by  the  tenant,  to  the  permanent  injury  of  the  inheritance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §S  4T73, 
4775;  Dec.  Dig.  <8»1234(5). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Waste.] 

Appeal  and  Error  «=5>12;M(3)— Appeal  Bond — Oonstbuction — Surplus- 

AGS. 

Where  an  appeal  bond  obliges  the  surety  to  pay  a  deficiency  upon  sale 
of  the  property  for  the  use  and  occupation  thereof,  no  sale  having  been 
provided  for  in  the  judgment,  the  provision  as  to  sale  should  be  treated 
as  surplusage  and  discarded  making  the  surety  liable  only  for  the  use  and 
occupation  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4766- 
4770;  Dec  Dig.  ®=>1234(3).] 

Action  by  Smauel  W.  Erdle  and  F.  Elizabeth  Erdle  against  Millson 
1.  Bassett  and  others.  Heard  on  an  agreed  statement  of  facts  to  de- 
irraine  the  liability  of  the  defendant  the  American  Surety  Company 
s  surety  on  the  appeal  bond.    Judgment  for  plaintiffs  in  part 

Nugent  &  Heffeman,  of  Dunkirk  (A.  E.  Nugent,  of  Dunkirk,  of 
Dunsel),  for  plaintiffs. 

Palmer  &  Rowe,  of  Dunkirk  (Murlc  L.  Rowe,  of  Dunkirk,  of  coun- 
sl),  for  defendants. 

BISSELL,  J.  The  question  to  be  determined  in  this  proceeding, 
istituted  upon  an  agreed  statement  of  facts,  is  the  extent  of  the  lia- 
ility  of  the  defendant  the  American  Surety  Company  of  New  York, 
pen  its  undertaking  as  surety  for  the  defendants  Millson  M.  Bas- 
2tt  and  Beth  Bassett.  The  plaintiffs  recovered  a  judgment  in  this 
[)urt  on  the  1st  day  of  March,  1915,  for  the  possession  of  certain 
remises  situate  in  the  village  of  Silver  Creek,  N.  Y.,  together  with 
77.92  costs  of  the  action.  The  defendants  thereupon  appealed  from 
lis  judgment  to  the  Appellate  Division  of  this  court,  and  on  March 
5,  1915,  obtained  an  order  staying  all  proceedings  under  the  execu- 
on  issued  on  the  judgment  pending  the  appeal.  A  judgment  affirm- 
ig  the  judgment  of  the  trial  court,  with  $91.48  costs  and  disburse- 
lents  of  the  appeal,  was  entered  on  the  22d  day  of  December,  1915. 
56N.  Y.  Supp.  1122. 

The  defendants  Bassett  occupied  the  premises  from  December  1, 
912,  until  December  15,  1915,  when  possession  was  surrendered,  but 
o  sums  of  money  have  been  paid  by  them  to  the  plaintiffs  on  ac- 
Dunt  of  the  use  and  occupancy  of  the  property  between  February  1, 
914,  and  December   15,  1915,  nor  has  anything  been  paid  on  ac- 
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count  of  the  judgment  of  March  1,  1915,  or  the  judgment  of  Decem- 
ber 22,  1915. 

The  plaintiffs  claim  that  there  is  due  them  under  the  contract  of 
suretyship,  the  following  amounts:  First,  the  sum  of  $77.93,  with 
interest  from  March  1,  1915,  the  costs  and  disbursements  awarded  to 
plaintiffs  by  the  judgment  of  March  1,  1915;  second,  the  sum  of 
$91.48,  the  costs  and  disbursements  awarded  by  the  judgment  of  af- 
firmance of  the  Appellate  Division,  with  interest  thereon  from  De- 
cember 22,  1915 ;  third,  the  sum  of  $52.08,  the  taxes  for  1914  and 
1915  and  water  rent  of  the  premises;  fourth,  the  sum  of  $150,  esti- 
mated to  be  necessary  to  repair  the  property;  fifth,  the  sum  of  $7.50, 
insurance  premium  paid  for  insurance  on  the  property;  sixth,  the 
sum  of  $127.50,  the  value  of  the  use  and  occupancy  of  the  property 
from  the  12th  day  of  March,  1915,  to  the  15th  day  of  December, 
1915. 

The  defendants  admit  the  liability  of  the  American  Surety  Com- 
pany for  the  item  of  $91.48,  costs  and  disbursements  of  the  Appel- 
late Division,  with  interest  from  December  22,  1915,  but  deny  the 
Surety  Company's  liability  for  any  of  the  other  items  claimed  by  the 
plaintiffs.  The  undertaking  of  the  defendant  Surety  Company  pro- 
vides that: 

"It  does  undertake  in  the  sum  of  "$800  that  the  appellants  will  pay  aU  costs 
and  damages  which  may  be  awarded  against  them  on  the  said  appeal,  and 
does  also  undertake  that  the  said  defendants  will  not,  while  in  possession  of 
the  premises  described  in  the  complaint,  commit  or  suffer  to  be  committed 
any  waste  thereon,  and  does  also  undertake  that  if  the  judgment  is  affirmed, 
or  the  appeal  is  dismissed,  and  there  is  a  deficiency  upon  a  sale,  said  defend- 
ants Alillson  M.  Bassett  and  Beth  Bassett  will  pay  the  value  of  the  use  and  oc- 
cupancy of  such  property,  or  the  part  thereof  as  to  which  the  judgment  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of  possession 
thereof,  pursuant  to  the  judgment  or  order." 

[1,  2]  The  first  item  disputed  by  the  defendants  is  the  item  for  the 
costs  of  the  trial  of  the  action,  amounting  to  $77.93,  with  interest. 
It  must  be  understood  at  the  outset  that  the  defendants  Basset  may 
have  a  liability  to  the  plaintiffs  distinct  from  and  greater  than  the 
liability  of  the  defendant  Surety  Company.  In  this  proceeding  the 
liability  of  the  Surety  Company  alone  is  to  be  determined,  and  must  be 
determined  by  a  strict  interpretation  of  the  contract  of  suretyship  en- 
tered into  by  it. 

[3]  This  contract  obliges  the  Surety  Company  to  do  three  things: 
(1)  To  pay  all  costs  and  damages  which  may  be  awarded  against  the 
defendants  on  appeal,  (2)  That  the  defendants  will  not,  while  in  pos- 
session of  the  premises  described  in  the  complaint,  commit  or  suffer 
to  be  committed  any  waste  thereon.  (3)  If  the  judgment  is  affirmed, 
or  the  appeal  is  dismissed,  and  there  is  a  deficiency  upon  the  sale,  the 
defendants  will  pay  the  value  of  the  use  and  occupancy  of  the  prop- 
erty from  the  time  of  taking  the  appeal  until  the  delivery  of  posses- 
sion thereof.  In  Bennett  v.  American  Surety  Company,  73  App.  Div. 
468,  77  N.  Y.  Supp.  207  (affirmed  on  opinion  below  179  N.  Y.  548, 
71  N.  E.  1128),  Justice  Patterson  says,  in  determining  a  similar  ques- 
tion: 
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'*Tte  question  here  is  as  to  the  measaie  of  liability  of  the  Surety  Company 
under  its  contract,  and  not  the  amount  of  costs  recoverable  of  the  plaintiff 
in  the  action  in  which  that  undertaking  was  giyen." 

Burdett  v.  Lowe,  85  N.  Y.  241,  which  was  followed  in  Bennett  v. 
Surety  Company,  supra,  the  undertaking  under  consideration  being 
in  the  same  language  as  the  undertaking  in  the  present  case,  holds 
distinctly  that  the  surety  is  only  liable  for  costs  on  the  appeal  to  the 
appellate  court,  not  for  all  of  the  costs  of  the  action. 

[4]  The  defendant  Surety  Company  is  therefore  required  to  pay 
Dnly  the  costs  of  the  Appellate  Division,  to  wit,  $91.48,  with  interest 
thereon  from  December  22,  1915.  The  remaining  items  claimed,  if  al- 
lowed, must  fall  within  the  definition  of  waste,  or  the  definition  of 
use  and  occupancy.  It  is  apparent  that  the  payment  of  taxes  and  of 
insurance  premium  do  not  fall  within  either  of  these  definitions  and 
:annot  be  allowed. 

[6]  Waste  is  defined  as: 

'•Spoil  or  destruction  done  or  permitted  to  lands,  houses,  or  other  corporeal 
tiereditaments  by  the  tenant  thereof.  Bouvier's  Law  Dictionary.  In  its  es- 
sential elements  waste  is  the  same  in  this  country  and  in  England,  being  a 
spoliation  or  destruction  of  houses,  trees,  etc.,  to  the  permanent  injury  of  the 
inheritance."    40  C5yc.  501. 

It  does  not  appear  that  any  direct  damage  of  any  kind  was  done 
Lo  the  premises  by  the  occupation  thereof  from  the  time  the  appeal 
ivas  taken.  The  necessary  wear  and  tear  which  may  have  been  in- 
:urred,  and  the  necessary  repairs  which  a  tenant  is  required  to  keep 
lip  in  his  occupancy  of  any  real  property,  are  not  included  within 
iie  term  "waste,"  and  therefore  the  item  of  $150,  estimated  to  be  nec- 
essary to  defray  the  expense  of  repairs  to  the  property,  cannot  be 
illowed. 

[8]  The  item  of  $127.50,  claimed  for  use  and  occupation,  the  rea- 
K>nable  rental  value  of  the  property  during  the  pendency  of  the  ap- 
peal, should  be  allowed.  It  is  apparent  that  in  preparing  the  undertak- 
ng  the  provisions  of  section  1331  of  the  Code  of  Civil  Procedure 
vere  copied,  and  resulted  in  the  insertion  of  the  reference  to  "a  de- 
iciency  upon  a  sale,"  which  clearly  has  no  application  to  this  case,  as 
:he  judgment  appealed  from  did  not  provide  for  a  sale  of  the  property 
n  question.  The  reference  should  therefore  be  treated  as  surplus- 
ige,  and  the  undertaking  construed  to  mean  that  the  surety  undertakes 
:hat,  if  the  judgment  is  affirmed  or  the  appeal  dismissed,  the  defend- 
ints  Bassett  will  pay  the  reasonable  value  of  the  use  and  occupancy 
)f  the  premises  pending  the  appeal.  This  would  seem  to  be  the  rea- 
sonable construction  to  be  placed  upon  this  clause  of  the  undertaking, 
rhe  item  of  $127.50  is  therefore  allowed  in  this  case.  Clason  v.  Ke- 
loe,  87  Hun,  368,  34  N.  Y.  Supp.  431. 

A  judgment  may  be  entered  by  the  plaintiflfs  against  the  defendants 
[or  $91.48,  with  interest  thereon  from  December  22,  1915,  and  for 
P127.50,  with  interest  thereon  from  December  15,  1915.  Pursuant  to 
ihe  stipulation  of  the  parties,  no  costs  will  be  included  in  the  judg- 
nent 
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VBQS'NER  V.  NEW  YORK  CENT.  R,  CO.  et  al. 
(Supreme  Court,  Special  Term,  Westchester  County.    April  24,  1916.) 

1.  Monopolies  ^=>16(2) — Railroads — Consolidation — Power. 

The  New  York  Central  &  Hudson  River  and  the  Lake  Shore  Railroads, 
extending  from  New  York  to  Buffalo  and  Buffalo  to  Chicago,  respectively, 
are  continuous  or  connected  lines,  under  Railroad  Law  (Consol.  Laws,  c 
49)  §  140,  permitting  consoUdatioiL 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  §  12;  Dec  Dig. 
<@=>16(2).] 

2.  Monopolies  ^=:>16(2) — ^Railroads— Consolidation— Power. 

The  ownership  by  the  successor  of  consolidating  railroad  companies 
of  the  majority  of  the  stock  of  partially  parallel  and  potentially  com- 
peting railroads,  such  as  the  Michigan  Central,  Big  Four,  and  Nickel 
Plate,  In  the  absence  of  other  showing  of  monopolistic  Intent,  was  not  a 
valid  objection  to  the  consolidation. 

[Ed.  Note.--For  other  cases,  see  Monopolies,  Cent  Dig.  §  12 ;  Dec.  Dig. 
«=5>16(2).] 

3.  Courts  ^=>8 — Jurisdiction — Penal  Laws  of  Other  States — Consolida- 

tion 07  Railroads. 

The  statutes  of  other  states  forbidding  consolidation  of  parallel  and 
competing  railroads  are  penal  In  their  nature  and  will  not  be  enforced  by 
the  courts  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Courte,  Cent  Dig.  M  18,  19;  Dec  Dig. 
8.] 


4.  Limitation  of  Actions  ^ss»  86(1) — ^Equitablb  Relief. 

Where  leases  of  railroads  claimed  to  be  parallel  and  oompetlng  are  at- 
tacked, the  undisturbed  possession  of  the  properties  thereunder  for  41  and 
28  years,  respectively,  ripened  into  a  right  that  under  statutes  of  limita- 
tion could  not  be  challenged  by  a  minority  stockholder  attacking  the 
consolidation. 

[Ed.  Note. — For  other  cases,  see  Dlmltatlon  of  Actions,  Cent  Dig.  U 
168-170,  176,  178-181;   Dec.  Dig.  <&=»36(1).] 

5.  Corporations  <S=»377(2) — Sales  and  Consolidations — ^Approval  of  Pub- 

lic Service  Commission. 

Purchases  of  stock  of  other  railroads,  approved  by  the  Public  Service 
Commission,  will  not  be  set  aside  by  the  courts  in  a  collateral  proceeding. 

[£)d.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  1532;  Dec. 
Dig.  «=>377(2).] 

6.  Courts  ^=>489(8) — Jurisdiction — Unlawful  Combinations. 

It  is  not  the  province  of  a  state  court,  at  the  suit  of  a  private  indivldiial, 
to  employ  the  injunctive  powers  of  the  court  to  prevent  any  alleged  viola- 
tion of  Act  Cong.  July  2,  1890,  c.  647,  26  Stat  209  (U.  S.  Comp.  St  1013, 
S§  8820-8830),  called  the  Sherman  Act     ■ 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  i$=»489(8).] 

7.  Monopolies  €=»24(2) — ^Remedies — Unlawful  Combinations — Railboabs. 

In  a  suit  to  undo  the  consolidation  of  the  New  York  Central  and  Lake 
Shore  systems,  Tieldy  that  the  evidence  did  not  show  a  violation  of  the 
Sherman  Act  by  restraint  of  trade  or  monopoly  of  transportation. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  §  17 ;  Dec  Dl|?. 
«©=>24(2).] 

Injunction  by  Clarence  H.  Venner,  doing  business  as  C.  H.  Venner 
&  Co.,  against  the  New  York  Central  Railroad  Company,  as  successor 

^^s^For  other  cases  see  samp  topic  &  K£Y>NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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to  the  New  York  Central  &  Hudson  River  Railroad  Company,  and 
others.    Dismissed. 

William  A.  Ulman,  of  New  York  City  (Elijah  N.  Zoline,  of  Chi- 
cago,  111.,  of  counsel),  for  plaintiff. 

Alexander  S.  Lyman,  of  New  York  City,  for  all  defendants  except 
Michigan  Cent.  R.  Co.  and  James  Stillman. 

Thomas  Emery,  of  New  York  City  (Walter  C.  Noyes  and  Albert 
H.  Harris,  both  of  New  York  City,  and  John  F.  Brennan,  of  Yonkers, 
of  counsel),  for  defendant  Michigan  Cent.  R.  Co. 

MORSCHAUSER,  J.  [1]  The  plaintiff,  as  a  minority  stockholder 
of  the  Michigan  Central  Railroad  Company,  and  as  a  stockholder  of 
the  late  New  York  Central  &  Hudson  River  Railroad  Company  and  the 
Lake  Shore  &  Michigan  Southern  Railway  Company,  brings  this  ac- 
tion for  injunctive  relief  for  the  primary  purpose  of  undoing  a  con- 
solidation of  the  two  last-named  railroads  with  nine  other  smaller  and 
subsidiary  connecting  lines  to  form  a  new  corporation  known  as  the 
New  York  Central  Railroad  Company.  The  railroad  of  the  former 
New  York  Central  &  Hudson  River  Railroad  Company  extends  from 
New  York  to  Buffalo,  and  the  railroad  of  the  former  Lake  Shore  & 
Michigan  Southern  Railway  Company  extends  from  Buffalo  to  Chi- 
cago. Both  of  these  companies  were  domestic  railroad  corporations, 
and  their  respective  lines  of  railroad  formed  "a  continuous  or  con- 
nected line  of  railroad  with  each  other."  Railroad  I^aw,  §  140.  The 
uniting  of  these  two  roads  was  that  of  two  connecting  lines,  which 
were  in  no  respect  parallel  or  competing.  This  has  been  the  unanimous 
view  of  the  various  commissions  of  the  states  (including  the  state  of 
New  York)  through  which  the  consolidated  railroad  runs,  who  had 
jurisdiction  of  the  question.  These  state  public  utility  commissions 
are  presumed  to  be  composed  of  men  who  from  experience  and  train- 
ing are  thought  to  be  peculiarly  qualified  to  deal  with  questions  of  this 
nature,  and  their  investigation  is  made  with  a  view  to  public  inter- 
ests which  may  be  promoted  or  prejudiced  by  a  consolidation  of  this 
character.  No  evidence  has  been  produced  on  the  trial  of  this  action 
which  would  justify  the  court  in  disregarding  or  overruling  the  con- 
clusions reached  by  the  several  commissions  that  have  passed  on  the 
question. 

[2]  It  appears  that,  as  successor  of  the  railroad  companies  entering 
into  the  consolidation  agreement,  the  new  company  has  become  vested 
with  the  stock  ownership  in  amounts  exceeding  50  per  cent,  of  the 
capital  stock  outstanding  of  various  other  railroad  companies  whose 
railroads,  or  some  of  them,  it  is  contended  by  the  plaintiff,  are  parallel 
and  competing,  or  potentially  competing,  with  the  railroad  of  the  con- 
solidated company.  The  evidence  shows  that  the  railroads  of  the 
companies  thus  controlled  by  stock  ownership,  generally  speaking, 
serve  territory  quite  distinct  from  that  served  by  the  railroad  of  the 
consolidated  company.  The  Michigan  Central  Railroad  Company,  for 
example,  extending  farthest  north,  serves  the  lower  peninsula  of 
Michigan.  The  railroads  of  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railroad  Company  (commonly  known  as  the  Big  Four),  extend- 
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ing  farthest  south,  constitute  an  extensive  system  of  lines  generally 
serving  Western  and  Southwestern  Ohio  and  Southern  Indiana  and 
Illinois.  The  railroad  of  the  consolidated  company,  formerly  of  the 
Lake  Shore  &  Michigan  Southern  Railway  Company,  runs  between 
the  Michigan  Central  and  the  Big  Four  systems. 

The  system  of  railroads  of  the  Lake  Erie  &  Western  Railroad  Com- 
pany and  the  westerly  portion  of  the  railroads  of  the  New  York,  Chi- 
cago &  St,  Louis  Railroad  Company  (commonly  known  as  the  Nickel 
Plate)  lie  intermediate  of  the  lines  of  the  consolidated  company  and 
of  the  Big  Four.  These  various  systems  of  railroads,  by  their  branch 
lines,  to  some  extent  intersect  the  same  territory,  and  incidentally 
some  portions  of  them,  as  shown  upon  the  maps  in  evidence,  would 
appear  to  be  parallel.  This  result,  however,  is  incidental  to  the  unit- 
ing of  distinct  systems  of  railroads  serving  separate  territories  under 
one  control  rather  than  significant  of  any  intent  to  acquire  what  are 
claimed  to  be  parallel  and  competing  lines,  merely  because  they  are 
parallel  and  competing,  or  to  monopolize  the  transportation  business 
in  any  part  of  the  extensive  territories  served  by  the  so-called  "New 
York  Central  Lines."  The  ownership  of  a  majority,  or  even  of  sub- 
stantially the  whole,  of  the  outstanding  stock  of  a  railroad  company,  is 
not,  in  a  legal  sense,  the  ownership  of  the  railroad  itself.  Pullman  Car 
Co.  V.  Missouri  Pacific,  115  U.  S.  587,  6  Sup.  Ct.  194,  29  L.  Ed.  499; 
Humphreys  v.  McKissock,  140  U.  S.  304,  11  Sup.  Ct.  779,  35  L.  Ed. 
473.  In  the  Humphreys  Case,  Mr.  Justice  Field,  delivering  the  opinion 
of  the  court  (140  U.  S.  at  page  312,  11  Sup.  Ct.  781  [35  L.  Ed.  473]),. 
said: 

"Both  the  commisaioner,  and  the  court,  in  confirming  his  report  and  enter- 
ing the  decree  mentioned,  seem  to  have  confounded  the  ownership  of  stock  in 
a  corporation  with  ownership  of  its  property.  But  nothing  is  more  distinct 
than  the  two  rights ;  the  ownership  of  one  confers  no  ownership  of  the  other. 
The  property  of  a  corporation  is  not  subject  to  the  control  of  individual  mem- 
bers, whether  acting  separately  or  jointly.  They  can  neither  •incumber  nor 
transfer  that  property,  nor  authorize  others  to  do  so.  The  corporation — the 
artificial  being  created — holds  the  property,  and  alone  can  mortgage  or  trans- 
fer it ;  and  the  corporation  acts  only  through  its  officers,  subject  to  the  condi- 
tions prescribed  by  law." 

The  consolidation  attacked  by  the  plaintiff  does  not  involve  the  con- 
solidation of  directly  owned  parallel  and  competing  lines  of  railroad. 
The  consolidation  of  these  connecting  railroads  did  not,  of  itself,  affect 
the  previously  existing  status  with  reference  to  the  stock  control  of 
the  various  other  railroad  companies.  De  Koven  v.  Lake  Shore  & 
Michigan  Southern  Railway  Co.  (D.  C.)  216  Fed.  955. 

[3]  The  plaintiff  cites  the  statutes  of  several  of  the  states  through 
which  the  consolidated  railroad  runs,  other  than  the  state  of  New 
York,  forbidding  the  consolidation  of  parallel  and  competing  lines, 
and  also  various  anti-monopoly  statutes  of  such  states.  It  seems 
enough  to  say  that  these  statutes  are,  for  the  most  part,  penal  in  char- 
acter, so  that,  under  the  well-settled  rule,  the  courts  of  this  state  should 
make  no  attempt  to  execute  them.  Huntington  v.  Attrill,  146  U.  S. 
657,  13  Sup.  Ct.  224,  36  L.  Ed.  1123.  Were  the  court  not  prevented 
by  this  rule  from  attempting  to  execute  the  penal  statutes  of  other 
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States,  no  evidence  is  presented  which  would  warrant  the  cpurt  in  tak- 
ing such  action.  If,  as  a  matter  of  fact,  the  defendants  have  trans- 
gressed any  of  the  statutes  of  other  states,  the  plaintiff's  appropriate 
course,  if  entitled  to  any  relief,  would  be  to  apply  in  the  courts  of  the 
states  whose  laws  are  claimed  to  be  violated. 

It  is  proper  to  notice,  in  this  connection,  that  the  stock  control  of 
alleged  parallel  and  competing  lines  now  vested  in  the  consolidated 
company  merely  continues  a  like  control  which  was  either  vested  in  the 
companies  parties  to  the  consolidation  agreement  or  in  individuals,  and 
has  been  continuously  exercised  for  a  great  many  years,  and,  so  far 
as  appears  from  the  evidence,  without  objection  or  challenge  by  either 
public  authorities  or  private  parties  until  at  or  about  the  time  of  the 
institution  of  this  action.  If  there  had  been  a  violation  of  the  statutes 
cited  by  the  plaintiff,  or  if  an  actual  detriment  to  the  public  had  re- 
sulted from  the  acts  of  the  defendants  complained  of,  it  is  reasonable 
to  infer  that  proper  action  would  long  since  have  been  taken  by  the 
authorities  charged  with  the  duty  of  enforcing  the  laws.  After  so 
long  a  period  of  acquiescence,  rights  may  have  accrued  to  defendants 
which  could  not  now  be  disturbed  by  any  action  which  might  be 
brought  by  the  public  authorities  or  bv  private  parties  in  the  courts  of 
the  other  states  mentioned.  In  so  doubtful  a  situation,  this  court  ought 
not  to  assume  jurisdiction  of  these  alleged  violations. 

[4]  The  plaintiff  also  complains  of  the  leasing  of  the  New  York 
&  Harlem  Railroad  in  1873,  and  of  the  West  Shore  Railroad  in  1885, 
to  the  New  York  Central  &  Hudson  River  Railroad  Company,  one  of 
the  parties  to  the  consolidation  agreement  It  appears  that  these  leases 
are  respectively  for  such  long  terms  as  to  amount,  for  all  practical 
purposes,  to  a  fee ;  that  the  lessee  company  has  been  in  undisturbed 
possession  of  the  demised  railroads  since  the  date  of  the  respective 
leases,  and  has  expended  very  large  sums  of  money  in  their  improve- 
ment and  development,  particularly  with  reference  to  providing  ter- 
minals for  the  passenger  and  freight  traffic  originating  and  terminat- 
ing in  the  city  of  New  York.  There  is  no  statutory  prohibition  in 
terms  against  the  leasing  of  parallel  and  competing  railroad  lines  in 
this  state,  but  all  leases  of  railroad  properties  are  now  required  to  be 
approved  by  the  Public  Service  Commission.  The  leases  in  question 
long  antedated  the  creation  of  any  sucb  body  or  the  imposition  of  any 
such  requirement  by  the  Legislature.  Nor  can  it  be  said  that  the 
leases  in  question  violated  any  of  the  anti-monopoly  statutes  of  this 
state,  in  view  of  the  holding  of  the  court  in  Matter  of  Interborough- 
Metropolitan  Co.,  125  App.  Div.  804,  110  N.  Y.  Supp.  186.  The  un- 
disturbed possession  under  lease  of  these  railroad  properties  by  the 
lessee  company,  in  one  case  for  41  years  and  in  the  other  for  28  years 
prior  to  the  commencement  of  this  action,  has  ripened  into  a  right 
which,  under  our  statutes  of  limitation,  may  not  now  be  challenged 
by  the  plaintiff. 

[5]  The  ownership  of  a  majority  of  the  capital  stock  of  the  New 
York  State  Railways,  a  domestic  railroad  corporation,  owning  and 
operating  certain  systems  of  trolley  lines  in  the  central  portions  of  the 
state,  by  the  New  York  Central  Railroad  Company,  was  shown  to  have 
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been  duly  approved  by  the  Public  Service  Commission,  and  I  think 
is  therefore  unassailable. 

The  plaintiff  also  attacks  the  organization  of  the  New  York  State 
Realty  &  Terminal  Company,  a  business  corporation,  the  entire  capital 
stock  of  which  is  owned  by  the  consolidated  company  as  successor 
of  the  New  York  Central  &  Hudson  River  Railroad  Company.  Its 
right  and  that  of  its  predecessor  to  hold  such  stock  is  ccoiferred  by 
section  52  of  the  Stock  Corporation  Law  (Consol  Laws,  c.  59)  upon 
conditions  which  section  11  of  the  consolidation  agreement  satisfies. 
The  railroad  company  itself  is  not  engaged,  so  far  as  the  evidence 
shows,  in  the  conduct  of  anv  business  foreign  to  the  purposes  for 
which  it  was  incorporated.  The  organization  of  the  Realty  Company, 
for  the  purpose  mainly  of  buying,  selling,  holding,  and  operating  real 
estate,  seems  to  have  been  approved  by  the  board  of  directors  of  the 
New  York  Central  &  Hudson  River  Railroad  Company,  and  the  ac- 
quisition of  its  capital  stock  by  the  railroad  company  authorized,  but 
the  organization  itself  is  shown  to  have  been  regular.  The  case  of 
Schwab  V.  Potter  Company,  194  N.  Y.  409,  87  N.  E.  670,  was  decided 
on  its  own  peculiar  facts,  which  are  so  different  from  the  facts  shown 
in  the  case  at  bar  as  to  make  it  inapplicable. 

The  plaintiff  invokes  the  federal  statute  known  as  the  Sherman  Act, 
and  claims  the  right,  under  that  statute  arid  the  subsequently  enactecf 
Clayton  Act,  to  compel,  by  the  injunctive  powers  of  the  court,  what 
would  be  ^Substantially  a  dissolution  and  disintegration  of  the  extensive 
system  of  railroads  comprising  the  New  York  Central  Lines.  The 
plaintiff  has  proven  no  damage  to  himself  as  a  stockholder,  or  to  the 
companies  in  which  he  is  a  stockholder,  resulting  from  the  present 
control  through  lease  or  stock  ownership  of  the  various  railroads  now 
parts  of  the  system.  A  recent  decision  by  the  federal  court  has  denied 
the  right  of  a  minority  stockholder,  thus  failing  to  prove  special  dam- 
age, to  secure  any  relief  under  the  Sherman  Act.  Union  Pacific  Rail- 
road Co.  V.  Frank,  226  Fed.  906, C.  C.  A. .    It  would  appear 

that  a  considerable  number  of  trunk  lines,  under  separate  ownership 
and  management  and  actively  competing  for  business,  connect  Chicago 
and  points  on  the  Mississippi  river  with  the  Atlantic  seaboard.  The 
territory  traversed  by  the  railroads  comprising  the  New  York  Central 
Lines  would  appear,  from  an  ipspection  of  the  map,  to  be  served  by 
a  fine  network  of  railroads  belonging  to  the  different  competing  sys- 
tems, so  that  it  may  be  fairly  said  that  at  nearly  all  points  of  any 
importance  a  shipper  or  passenger  has  a  choice  of  two  or  more  com- 
peting routes.  Certainly  no  evidence  was  produced  tending  to  show 
that  there  is  any  actual  restraint  of  competition,  or  that  shippers  and 
receivers  of  freight,  and  passengers,  have  poorer  transportation  fa- 
cilities afforded  them  by  reason  of  the  uniting  under  one  control  of  the 
railroads  comprising  the  New  York  Central  Lines.  The  evidence,  on 
the  other  hand,  tends  to  show  that,  by  reason  of  such  united  control, 
better  transportation  and  terminal  facilities  are  afforded  the  localities 
reached  by  the  New  York  Central  Lines  than  would  be  the  case  if 
the  system  were  disintegrated  and  certain  of  its  railroads  independently 
operated. 
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[8]  It  is  not  the  province  of  a  state  court,  at  the  suit  of  a  private 
individual,  to  employ  the  injunctive  powers  of  the  court  to  prevent  any 
alleged  violation  of  the  federal  act  of  1890  (Act  July  2,  1890,  c.  647, 
26  Stat.  209  [U.  S.  Comp.  St.  1913,  §§  8820-8830]).  Whether  the 
uniting  of  two  railroad  properties  under  one  control  is  or  is  not  a 
violation  of  the  act  involves  a  very  broad  inquiry  and  examination  of 
many  facts,  including  an  estimate  of  the  result  to  the  public,  whether 
for  benefit  or  the  reverse,  of  dissolving  such  united  control.  The 
localities  affected  ought  to  have  their  day  in  court  on  so  important  a 
question.  I  think  it  may  be  fairly  gathered  from  the  decisions  of  the 
federal  Supreme  Court  that  an  inquiry  of  this  kind  ought  always  to 
be  conducted  in  a  federal  court  and  by  or  under  the  direction  of  the 
Attorney  General  of  the  United  States.  This  seems  to  be  the  view 
of  the  Supreme  Court  as  recently  announced  in  Wilder  Mfg.  Co.  v. 
Corn  Products  Co.,  236  U.  S.  165,  35  Sup.  Ct.  398,  59  L.  Ed.  520,  Ann. 
Cas.  1916A,  118.  Although  the  private  litigant  in  that  action  was  not 
a  minority  stockholder,  the  reasons  advanced  by  the  court  for  deny- 
ing his  plea  would  seem  on  principle  to  be  equally  applicable  to  the 
suit  of  a  minority  stockholder. 

[7]  Assuming  that  it  is  incumbent  upon  this  court  to  enter  into  an 
inquiry  in  this  action  as  to  whether  the  Sherman  Act  had  been  violated 
in  any  of  the  respects  claimed  by  the  plaintiff,  I  feel  constrained  to 
hold  that  no  evidence  has  been  produced  on  the  trial  which  would  war- 
rant any  action  by  this  court.  There  is  an  entire  absence  of  evidence 
to  show  that  the  common  control  exercised  over  the  New  York  Cen- 
tral Lines  has  been  detrimental  to  the  public,  or  has  resulted  in  any 
unreasonable  restraint  of  trade,  or  tended  in  any  appreciable  degree 
toward  the  establishment  of  a  monopoly  of  transportation.  Upon  the 
facts  presented,  my  conclusion  is  that  the  Sherman  Act  has  not  been 
violated,  that  the  common  control  of  the  New  York  Central  Lines  has 
resulted  in  public  benefit,  and  not  detriment,  and  that  the  eflfect  of  an  in- 
junction which  would  compel  the  disintegration  of  the  system  and  the 
independent  operation  of  certain  lines  would  be  a  distinct  public  injury. 

The  complaint  herein  should  be  dismissed,  upon  the  merits,  wifii 
costs.  The  findings  submitted  by  the  parties  have  been  passed  upon. 
The  defendants'  counsel  may  submit  a  form  of  decision  embodying 
the  findings  of  fact  and  conclusions  found  at  tlie  request  of  the  defend- 
ants for  signature.  Proposed  findings  of  fact  and  conclusions  of  law 
submitted  by  the  plaintiff,  as  passed  upon  by  the  court,  may  be  an- 
nexed to  the  judgment  roll. 


(93  Misc.  Rep.  681) 

BRUNNBR  et  al.  v.  DIOGENES  BREWING  CO.  et  al. 

(Supreme  CJourt,  Special  Term,  Kings  County.    February.  1916.) 

Intoxicating    Liquobs   ^=»104 — ^License — ^Abandonment — Statutory    Pbo- 

VISIONS. 

Under  Liquor  Tax  Law  (Consol.  Laws,  c.  34)  §  8,  subd.  9,  added  by 
Laws  1910,  c.  404,  and  amended  by  Laws  191 1,  c.  208,  forbidding  the  is- 
suance of  liquor  tax  certificates  until  the  population  exceeds  750  to 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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every  certificate,  but  providing  that  the  traffic  in  liquors  might  be  aban- 
doned from  the  premises  where  the  certificate  was  issued  to  other  prem- 
ises, described  in  the  notice  of  abandonment,  and  that  in  case  of  a 
hotel  with  less  than  50  rooms  the  notice  shall  be  in  writing,  signed  by 
the  certificate  holder,  the  owner  of  the  premises,  and  any  person  holding 
the  certificate  as  collateral,  where  a  tenant  of  a  hotel  containing  32 
rooms  covenants  that  any  license  to  traffic  in  liquors  on  the  premises 
shall  immediately  become  appurtenant  to  the  real  property,  and  waives 
all  privilege  to  sell  or  assign  a  certificate  of  abandonment,  and  cove- 
nants that  neither  he  nor  the  person  to  whom  the  license  may  be  Issued 
will,  during  the  term  of  the  lease,  execute  to  any  person  other  than  the 
landlord  any  power  of  attorney  or  other  instrument  in  writing  affecting 
such  license,  the  privilege  of  abandoning  the  traffic  frwn  the  leased  prem- 
ises to  other  premises  remains  in  the  Landlord,  and  he  may  maintain  an 
action  in  equity  to  set  aside  any  instrument  executed  by  the  tenant 
affecting  such  writing,  and  to  have  a  certificate  Issued  to  himself  aa- 
thorizing  the  traffic  on  such  premises. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Gent  Dig.  | 
109;   Dec  Dig.  <&=>1(>4.] 

Action  by  William  Brunner  and  another  against  the  Diogenes 
Brewing  Company  and  others.    Judgment  ordered  for  plaintiffs 

Albert  O.  Briggs,  of  Rockaway  Beach,  for  plaintiffs. 
Marcus  E.  Joffe,  of  New  York  City  (Isaac  Loewenthal,  of  New 
York  City,  of  counsel),  for  defendant  Diogenes  Brewing  Co. 
W.  Brainsby,  of  New  York  City,  for  defendant  Fooshkill. 
Jacob  H.  Denenholz,  of  Jamaica,  for  defendant  Berger. 

JAYCOX,  J.  The  plaintiffs  are  the  owners  of  a  building  at  Rock- 
away  Beach,  in  the  county  and  borough  of  Queens,  on  the  westerly 
side  of  Ward  avenue,  about  175  feet  north  of  the  Boulevard,  and  have 
been  the  owners  of  said  building,  together  with  the  furniture  and 
fixtures  therein,  since  about  the  1st  day  of  January,  1903.  This  build- 
ing formerly  faced  the  Boulevard,  and  was  used  for  a  hotel  in  that 
situation  until  about  1909,  when  it  was  turned  around  and  faced 
upon  Ward  avenue.  The  plaintiffs  have  leased  said  building  for  hotel 
purposes  during  all  the  time  of  their  ownership.  The  plaintiffs  own  the 
land  upon  which  said  building  was  situated  prior  to  its  change  from 
the  Boulevard  to  Ward  avenue,  and  also  own  the  land  upon  which  it 
is  now  situated.  Various  tenants  of  the  plaintiff  had  borrowed  mon- 
ey from  and  been  indebted  to  the  defendant  Diogenes  Brewing  Com- 
pany, and  the  indebtedness  to  said  brewing  company  had  been  secured 
by  chattel  mortgages  and  assignments  of  the  liquor  tax  certificate, 
which  had  been  issued  to  these  tenants.  Under  the  Liquor  Tax  Law  as 
it  existed  prior  to  June  15,  1910  (Consol.  Laws,  c.  34 ;  Laws  of  1909,  c. 
39),  there  was  no  restriction  upon  the  number  of  certificates  which 
might  be  issued  in  any  city,  village,  or  town.  By  an  act  which  on  that 
day  became  operative  (Laws  of  1910,  c.  494)  a  new  subdivision  was 
added  to  section  8  of  the  Liquor  Tax  Law,  to  be  known  as  subdivision 
9,  which,  among  other  things,  provided  as  follows: 

"No  liquor  tax  certificate  shall  hereafter  be  issued  for  traffic  in  liquors, 
under  the  proYisions  of  subdivision  1  of  this  section,  for  any  premises  in  any 
town,  village,  borough  or  city,  unless  or  until  the  ratio  of  population  therein 
to  the  number  of  certificates  issued  under  the  provisions  of  said  subdivision 
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1  shall  be  greater  than  760  to  1,  and  then  only  pursuant  to  the  proTlaions  of 
this  subdivision.'* 

It  was  intended  to  limit  the  number  of  places  at  which  such  traffic 
could  be  carried  on.  In  many,  if  not  most,  of  the  cities  and  villages 
of  this  state  the  ratio  of  population  to  certificates  was  much  less  than 
that.  In  the  borough  of  Queens  at  the  present  time  tfie  ratio  of 
population  to  certificates  is  297  to  1.  Under  the  act  last  above  men- 
tioned it  was  provided  that  the  traffic  in  liquors  might  be  abandoned 
from  the  premises  where  the  certificate  was  issued  to  other  premises 
described  in  the  notice  of  abandonment.  It  was  also  provided  in  said 
act  in  relation  to  such  abandonment  of  the  right  to  traffic  in  liquors : 

"In  the  case  of  a  hotel  such  notice  shall  be  In  writing  and  executed  and 
acknowledged  by  the  certificate  holder  and  the  owner  or  owners  of  the  cer- 
tificated premises  and  by  any  person  to  whom  such  certificate  may  have  been 
transferred  or  assigned  as  collateral  security  for  moneys  loaned  or  any  other 
obligation  Incurred.    ♦    ♦    ♦ " 

The  statute  remained  in  that  condition  until  June  9,  1911,  when  it 
was  amended  by  chapter  298  of  the  Laws  of  1911,  taking  effect  on 
that  date.  The  portion  thereof  in  relation  to  notice  of  abandonment, 
so  far  as  involved  in  this  action,  was  amended  as  follows : 

"In  the  case  of  a  hotel,  other  than  a  hotel  containing  less  than  fifty  such 
bedrooms  In  dtles  of  the  first  class,  such  notice  shall  be  in  writing  and  ex- 
ecuted and  acknowledged  by  the  certificate  holder  and  the  owner  or  owners 
of  the  certificated  premises  and  by  any  person  to  whom  such  certificate  may 
have  been  transferred  or  assigned  as  collateral  security  for  moneys  loaned 
or  any  other  obligation  Incurred;  and  in  all  other  cases  such  notice  shall 
be  In  writing  and  executed  and  acknowledged  by  the  certificate  holder  or  by 
his  duly  authorized  attorney  and  by  any  person  to  whom  such  certificate 
may  have  been  transferred  or  assigned  as  collateral  security  for  moneys 
loaned  or  any  other  obligation  Incurred," 

The  premises  in  question  are  situated  in  a  city  of  the  first  class, 
and  the  building  in  question  contains  32  bedrooms.  The  plaintiflFs 
claim  that  in  April,  1911,  they  executed  to  the  defendant  Ignatz  Berger 
a  lease  dated  the  3d  day  of  April,  1911,  leasing  the  premises  to  said 
Ignatz  Berger.  Annexed  to  said  lease,  immediately  below  the  signa- 
tures of  the  parties,  is  the  following  covenant  and  waiver : 

"And  the  said  tenant  does  hereby  covenant  for  and  in  behalf  of  himself,  his 
heirs,  executors,  administrators,  and  assigns,  that  each  and  every  license 
which  may  be  hereafter  Issued  authorizing  the  person,  firm,  or  corporation 
to  whom  such  license  may  be  Issued  to  traffic  in  liquor  upon  the  premises 
hereby  leased  shall  immediately  upon  Its  issuance  become  and  be  appur- 
tenant to  the  real  property  hereby  leased,  and  shall  be  inseparable  therefrom 
during  its  continuance  and  during  the  term  of  this  lease.  And  the  said  tenant, 
in  behalf  of  himself  and  In  behalf  of  each  and  every  person,  firm,  or  corpora- 
tlon  to  whom  during  the  continuance  of  this  lease  may  be  hereafter  Issued  a 
Ucense  to  traffic  in  liquor  upon  the  premises  hereby  leased  does  hereby  and 
as  a  condition  of  the  granting  of  this  lease  expressly  waive  each,  all,  and 
every  privilege  and  right  to  sell,  assign,  surrender,  transfer,  or  file  a  certifi- 
cate of  abandonment  under  the  provisions  of  said  Liquor  Tax  Law,  excepting 
the  selling  of  the  liquor  in  any  way  attached  to  said  license  by  the  provisions 
of  said  Liquor  Tax  Law  heretofore  or  hereafter  enacted  and  now  or  here- 
after in  force  during  the  term  of  this  lease,  and  does  further  covenant  that 
neither  he  nor  the  person  to  whom  such  license  may  be  Issued  will,  during  the 
term  of  this  lease,  execute  or  deliver  to  any  person,  firm,  or  corporation  other 
158N.Y.S.— 39 
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than  the  lessor  hereinbefore  named  any  power  of  attorney  or  chattel  mort- 
gage or  other  instrument  in  writing  concerning,  affecting,  or  incumbering  in 
any  manner  such  license." 

Then  follow  an  inventory  of  the  personal  property  in  the  hotel,  and 
then  an  acknowledgment,  dated  on  the  22d  day  of  May,  1913,  taken 
before  W.  N.  Bninner,  Jr.,  a  son  of  the  plaintiflF  William  Brunner. 
The  contention  of  the  defendant  Diogenes  Brewing  Company  is  that 
this  lease  was  either  executed  at  about  the  date  of  its  acknowledg- 
ment, or  that  the  covenant  and  waiver  above  quoted  were  added  to 
it  at  or  about  that  date.  It  does  seem  to  show  remarkable  foresight 
upon  the  part  of  the  owners  of  this  property  to  have  inserted  in  a 
lease  a  provision  which  exactly  meets  an  amendment  made  to  the  Liq- 
uor Tax  Law  which  became  a  law  more  than  two  months  after  the 
date  of  the  lease  in  question.  At  the  time  of  this  lease  the  liquor  tax 
certificate  could  only  be  abandoned  to  other  premises  with  the  consent 
of  the  owner  of  the  premises  to  which  it  was  issued;  but  here,  ap- 
parently, the  landlord  was  able  to  foresee  the  condition  which  after- 
ward arose,  and  introduce  into  his  lease  a  covenant  made  desirable  by 
a  law  taking  effect  two  months  thereafter.  The  lease  above  mentioned 
was  for  three  years. 

On  the  16th  of  March,  1914,  the  plaintiffs  executed  another  lease 
to  the  defendant  Ignatz  Berger  for  a  further  period  of  three  years, 
commencing  at  the  expiration  of  the  lease  above  mentioned.  This 
lease  contains  the  same  covenant  and  waiver  as  the  prior  lease,  and 
the  lease  itself,  covenant,  waiver,  and  acknowledgment  are  in  the 
same  order  as  the  prior  lease.  This  lease  was  acknowledged  on 
the  17th  of  March,  1914.  On  the  9th  day  of  June,  1911,  the  de- 
fendant Berger  executed  a  chattel  mortgage  to  secure  the  sum  of 
$1,000  to  the  defendant  Diogenes  Brewing  Company.  On  the  8th  day 
of  March,  1913,  the  defendant  Ignatz  Berger  executed  to  the  defendant 
Diogenes  Brewing  Company  a  paper  designated  as  a  power  of  attorney, 
option,  and  agreement,  by  which  the  liquor  tax  certificate  about  to  be 
issued  to  the  defendant  Berger  is  assigned  to  the  defendant  Diogenes 
Brewing  Company,  and  the  defendant  Dic^enes  Brewing  Company  is 
appointed  the  attorney  in  fact  of  the  defendant  Berger,  and  authorized 
to  execute  a  notice  stating  that  the  traffic  in  liquors  is  abandoned  at  the 
premises  for  which  certificate  is  to  be  issued,  and  authorizing  the  de- 
fendant Diogenes  Brewing  Company  to  purchase  said  certificate  from 
the  defendant  Berger  upon  the  terms  therein  mentioned.  A  similar 
paper  was  executed  on  the  1st  of  April,  1914,  and  upon  the  1st  of  May, 
1915. 

The  defendant  Berger  continued  to  occupy  the  premises  in  ques- 
tion and  traffic  in  liquors  therein  until  on  or  about  the  12th  day  of 
August,  1915,  when  the  defendant  Diogenes  Brewing  Company  seized 
the  liquor  tax  certificate  which  had  been  issued  to  said  Berger  on  or 
about  the  1st  day  of  May,  1915,  and,  under  and  pursuant  to  a  power  of 
attorney  issued  to  it  by  said  Berger,  executed  a  notice  of  abandonment 
of  the  traffic  in  liquors  at  the  premises  above  described  on  Ward  avenue, 
and  stated  that  it  was  the  intention  of  the  said  Berger  to  continue  the 
traffic  in  liquors  at  premises  situate  at  the  northeast  corner  of  New- 
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port  avenue  and  Seminole  street,  Neponsit,  in  the  borough  of  Queens. 
This  notice  is  dated  on  the  12th  day  of  August,  1915.  The  premises 
at  which  the  traffic  in  liquors  is  thereafter  to  be  conducted  is  a  vacant 
lot,  and  no  application  was  ever  made  for  a  certificate  permitting  the 
traffic  in  liquors  at  said  premises.  No  certificate  was  ever  issued,  and 
the  traffic  in  liquors  was  never  thereafter  conducted  at  said  premises. 
Thereafter,  and  on  the  20th  day  of  August,  1915,  the  defendant  Di- 
ogenes Brewing  Company,  under  the  power  of  attorney  above  stated, 
executed  a  second  notice  of  abandonment,  by  which  it  gave  notice  that 
the  traffic  in  liquors  was  abandoned  from  the  same  premises  described 
in  the  prior  notice,  to  wit,  west  side  of  Ward  avenue,  180  feet  north  of 
Boulevard,  Rockaway  Beach,  in  the  borough  of  Queens,  to  premises 
at  No.  115  Rockaway  road,  Jamaica.  At  this  latter  place  the  defend- 
ant Fooshkill  has  obtained  a  certificate  and  is  now  trafficking  in  liquors. 
The  first  certificate  issued  to  him  was  issued  upon  the  surrender  of 
the  certificate  which  had  been  issued  to  the  defendant  Ignatz  Berger. 

The  plaintiffs  bring  this  action  to  set  aside  these  notices  of  abandon- 
ment, and  in  effect  to  have  it  adjudged  that  the  premises  owned  by  the 
plaintiffs  are  entitled  to  have  a  certificate  issued  to  them  authorizing 
the  traffic  in  liquors.  The  first  question  presented  is  as  to  whether 
there  has  been  any  legal  abandonment  of  the  right  to  traffic  in  liquors 
from  the  premises  of  these  plaintiffs  to  the  premises  for  which  a  cer- 
tificate has  now  been  issued.  I  apprehend  that  it  is  undisputed  that 
the  right  to  abandcMi  the  traffic  in  liquors  in  one  place  and  resume  the 
traffic  in  another  is  purely  statutory  and  that  the  requirements  of  the 
statute  must  be  strictly  carried  out.  It  will  be  observed  that  the  statute 
provides  for  the  issuance  of  a  certificate  to  premises  and  not  to  persons. 
It  will  be  observed  that  the  premises  may  acquire  certain  rights  under 
the  statute  and  that  such  rights  may  be  lost.  It  has  been  decided  that 
the  right  to  surrender,  as  between  the  owner  of  the  premises  and  the 
tenant  holding  a  certificate,  is  vested  in  the  tenant,  except  in  those 
cases  where  the  consent  of  the  landlord  is  required.  Matter  of  Farley 
(Bales  Certificate)  154  App.  Div.  282,  138  N.  Y.  Supp.  1050.  This  per- 
sonal right  to  abandon  is  somewhat  in  derogation  of  the  general  scheme 
of  the  statute,  which  as  I  suggested  before,  vests  the  right  in  the  prem- 
ises, and  the  tenant  cannot  avail  himself  of  it  unless  he  does  so  in 
accordance  with  the  statute.  The  statute  provides  for  a  notice  of  aban- 
donment and  then  says : 

"Bnt  in  any  case  such  notice  shall  be  null  and  void  unless  within  sixty 
days  from  the  filing  thereof  such  traffic  in  liquors  shall  be  lawfully  carried  on 
at  the  premises  described  in  such  notice  as  the  premises  in  which  it  is  in- 
tended to  carry  on  such  traffic,  and  continued)  thereat  for  a  period  of  not 
less  than  fidxty  days,  and  the  filing  of  a  notice  that  becomes  null  and  void 
shall  not  be  deemed  an  abandonment  of  the  traffic  at  the  premises  descril^ed 
in  such  liquor  tax  certificate.  After  the  filing  of  such  notice  as  aforesaid,  the 
I>rohibition  herein  contained  shall  not  apply  to  the  premises  described  in  such 
notice  as  the  premises  in  which  it  is  intended  to  carry  on  such  traffic,  provided 
that  an  application  for  a  certificate  to  carry  on  such  traffic  in  liquors  shall 
be  made  in  due  form  to  the  proper  officer  within  sixty  days  from  the  filing 
of  such  notice,  and  provided  further  that  such  traffic  is  continuously  there- 
after carried  on  at  said  premises  for  a  period  not  less  than  sixty  days. 
Except  in  a  case  where  such  notice  becomes  null  and  void  as  aforesaid,  no 
liquor  tax  certificate  for  traffic  in  liquors  under  the  provisions  of  subdivision 
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1  of  this  8ecti<m  shall  thereafter  be  issued  for,  and  it  shall  be  nnlawful  to  so 
traffic  in  liquors  in  the  premises  described  in  such  notice  as  the  premises  in 
which  the  traffic  in  liquors  has  been  abandoned.  ♦  •  •»»  Laws  1911,  c. 
2»8,jl 

Under  the  first  notice  of  abandonment  the  Diogenes  Brewing  Com- 
pany or  the  defendant  Fooshkill  did  absolutely  nothing  toward  com- 
plying with  the  law.  Assuming  that  the  right  to  abandon  was  vested 
in  Berger  and  was  legally  executed  by  the  defendant  Diogenes  Brew- 
ing Company,  the  notice  of  abandonment  therefore  first  filed  at  the 
end  of  60  days  became  null  and  void,  and  the  right  to  traffic  in  liq- 
uors then  reverted  to  the  premises  of  the  plaintiffs  from  which  such 
traffic  had  been  abandoned.  The  right  to  traffic  in  liquors  in  plain- 
tiffs' premises  was  absolutely  taken  away  by  the  first  notice  of  aban- 
donment and  did  not  revert  to  such  premises  until  the  end  of  60  days. 
Therefore,  when  the  Diogenes  Brewing  Company  filed  the  second  no- 
tice of  abandonment  as  attorney  for  the  defendant  Berger,  no  right 
to  traffic  in  liquors  existed  in  the  plaintiffs'  premises  and  none  could 
be  abandoned  therefrom.  I  think  the  purpose  of  the  statute  is  clear. 
It  is  intended  to  protect  a  tenant  who  has  the  right  to  abandon  and 
permits  him  in  good  faith  to  abandon  the  traffic  to  other  premises, 
and  to  continue  such  traffic  in  the  new  premises.  It,  however,  was  not 
intended  to  place  the  tenant  in  a  position  of  having  a  right  to  traffic  in 
liquors  which  was  personal  to  him,  and  which  he  could  carry  around  in 
his  pocket  and  abandon  as  many  times  as  he  saw  fit.  The  purpose  of 
the  statute  was  to  restrict  to  some  extent  the  sale  of  these  certificates 
and  the  right  to  traffic  in  liquors  thereunder. 

I  am  therefore  of  the  opinion  that  the  attempted  abandonment  by 
means  of  the  second  notice  of  abandonment  was  void.  The  right  to 
surrender  the  certificate  and  obtain  the  rebate  thereon  should  not  be 
confused  with  the  right  to  traffic  in  liquors.  The  right  to  surrender 
the  certificate  in  this  case  remained  in  the  person  to  whom  it  had  been 
assigned,  notwithstanding  the  fact  that  he  might  not  be  entitled  to 
traffic  in  liquors  thereunder.  The  certificate  could  be  surrendered  and 
the  rebate  obtained  notwithstanding  the  fact  that  the  surrenderer  could 
not  traffic  in  liquors  thereunder.  The  right  to  traffic  in  liquors  could 
only  be  taken  from  the  plaintiffs'  premises  by  complying  with  the 
statute,  and  the  statute  says  in  effect  that  the  plaintiffs'  premises  could 
only  be  deprived  of  the  right  to  traffic  in  liquors  by  the  filing  of  a  notice 
of  abandonment,  provided  that  an  application  for  a  certificate  to  carry 
on  such  traffic  in  liquors  shall  be  made  in  due  form  within  60  days 
to  the  proper  officer.  The  right  to  traffic  in  liquors  in  the  new  premises 
is  conditional  upon  this,  and  if  the  right  to  traffic  in  the  new  prem- 
ises is  lost  by  failure  to  apply  for  a  certificate  and  traffic  in  liquors  for 
the  period  provided  by  the  statute,  that  right  immediately  reverts  to 
the  old  premises.  The  right  to  traffic  in  liquors  does  not  always  fol- 
low the  issuance  of  a  certificate.  A  certificate  may  exist  under  which 
there  is  no  corresponding  right  to  traffic  in  liquors.  People  ex  rel. 
Hope  V.  Masterman,  156  App.  Div.  450,  141  N.  Y.  Supp.  1039;  Id., 
209  N.  Y.  182,  102  N.  E.  553.  It  is  necessary,  in  addition,  to  have 
premises  in  which  such  traffic  may  be  lawfully  carried  on,    A  transfer 
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or  abandonment  of  the  right  to  traffic  in  liquors  cannot  be  made  merely 
because  of  possession  of  the  certificate.  It  is  necessary  that  the  trans- 
feror have  premises  from  which  and  to  which  the  right  to  traffic  in 
liquors  may  be  abandoned.  McMahon  v.  Henkel,  91  Misc.  Rep.  85, 
153  N.  Y.  Supp.  915.  A  notice  of  abandonment  being  a  bar  to  the 
issuance  of  a  certificate  (Brown  v.  Jones,  89  Misc.  Rep.  538,  152  N.  Y. 
Supp.  571),  then,  after  the  filing  of  the  first  notice  of  abandonment,  no 
right  to  traffic  in  liquors  remained  in  the  abandoned  premises.  No  cer- 
tificate could  be  issued  to  those  premises,  and  no  further  right  of  aban- 
donment existed  as  to  those  premises.  A  prior  notice  of  abandon- 
ment existing,  the  deputy  excise  commissioner  was  not  authorized  to 
issue  a  certificate  under  the  second  notice  of  abandonment.  The  pa- 
pers were  irregular  upon  their  face,  or  he  had  in  his  office  proof  as 
to  the  falsity  of  some  of  the  statements.  Matter  of  Farley  v.  Miller, 
216N.Y.  449,  111  N.  E.  66. 

My  attention  has  been  called  to  no  good  reason  for  holding  that  the 
tenant  may  not,  by  virtue  of  a  covenant  in  his  lease,  surrender  to  the 
landlord  the  right  to  abandon  the  traffic  in  liquors  in  the  premises 
which  he  leases.  He  cannot  obtain  the  certificate  unless  the  landlord 
leases  the  premises  to  him  and  consents  that  such  certificate  be  issued 
to  him.  Therefore  it  seems  to  me  the  tenant  might  well  make  an  agree- 
ment by  which  he  surrenders  to  his  landlord  the  privilege  of  abandon- 
ing the  traffic  in  liquors  from  the  leased  premises  to  any  other  prem- 
ises. The  right  to  traffic  in  liquors  is  a  valuable  franchise,  and  prior 
to  the  execution  of  the  lease  is  vested  in  the  landlord,  and  the  landlord, 
therefore,  may  very  properly  restrict  the  tenant  in  the  exercise  of  this 
privilege  so  that  the  right  to  abandon  will  remain  in  the  landlord.  In 
this  case  I  think  the  plaintiffs  have,  by  the  covenant  and  waiver  con- 
tained in  the  lease,  retained  this  privilege.  This  being  so,  the  power 
of  attorney,  agreement,  and  option  executed  by  the  defendant  Berger 
had  nothing  to  lay  hold  of.  The  privilege  of  abandonment  was  not 
in  the  tenant,  Berger,  and  Berger  could  therefore  execute  no  instru- 
ment, either  option  or  power  of  attorney,  which  would  aflfect  this  right, 
which  remained  in  the  landlord.  The  plaintiflFs'  right  to  maintain  an 
action,  in  equity  seems  to  me  clear.  People  ex  rel.  Hope  v.  Master- 
man,  supra;  O'Conner  v.  John  L.  Schwartz  Brew.  Co.,  135  N.  Y. 
Supp.  794 ;  Matter  of  Farley,  supra ;  McMahon  v,  Henkel,  supra. 

Plaintiffs  are  entitled  to  the  relief  prayed  for  in  the  complaint,  to- 
gether with  the  costs  of  this  action.    Ordered  accordingly. 


HII4LIS  V.  FERGUSON. 

(Supreme  Court,  Special  Term,  Kings  County.     October  27,  1915.) 

Discovery  ^=»36,  38 — Examination  of  Defendant — Uxqbt  to  £«xahination 
Before  Complaint. 

While  plaintiff  will  be  permitted  to  examine  defendant  before  com- 
plaint served.  In  case  such  examination  Is  necessary  to  frame  the  com- 
plaint, and  such  examinations  are  granted  with  some  liberality  in  case  of 

^s»Por  other  cases  see  same  tople  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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default  of  a  fiduciary,  such  an  examination  will  not  be  allowed  to  enalile 
plaintiff,  who  demanded  an  accounting,  to  ascertain  whether  he  had  a 
cause  of  action,  or  to  obtain  evidence. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  §S  49,  51;   Dec. 
Dig.  «g=>36,  38.] 

Action  by  Newell  Dwight  HilUs  against  Frank  L.  Ferguson.  De- 
fendant moves  to  vacate  an  order  for  his  examination  before  com- 
plaint served.    Motion  granted. 

R.  W.  Kellc^g,  of  Jamaica  (Franklin  P.  Ferguson,  of  New  York 
City,  on  the  brief),  for  the  motion. 

Rockwood  &  Haldane,  of  New  York  City  (Nash  Rockwood  and 
Charles  T.  Lark,  both  of  New  York  City,  of  counsel),  opposed. 

KELLY,  J.  The  defendant  moves  to  vacate  an  order  for  his  ex- 
amination before  complaint  served,  upon  the  ground  that  the  affidavit 
upon  which  the  order  was  granted  fails  to  show  that  such  examination 
is  necessary  to  enable  plaintiff  to  frame  his  complaint.  It  is  true,  as 
claimed  by  the  learned  counsel  for  the  plaintiff,  that  examinations  be- 
fore trial  are  granted  with  much  more  liberality  than  in  former  years, 
and  particularly  in  cases  where  the  plaintiff  alleges  a  default  on  the 
part  of  defendant  in  the  performance  of  duties  of  a  fiduciary  nature 
But  it  is  elementary  that  such  examinations  are  never  granted  to  en- 
able a  plaintiff  to  ascertain  whether  he  has  a  cause  of  action,  and  are 
always  refused  when  it  appears  from  the  moving  affidavit  that  plain- 
tiff has  in  hand  the  necessary  information  to  enable  him  to  draw  his 
complaint,  Thompson  v.  Haigh,  134  App.  Div.  614,  119  N.  Y.  Supp. 
331  (Burr,  J.,  2d  Dept).  The  examination  to  enable  a  plaintiflf  to 
frame  his  complaint  is  allowed  in  a  case  of  necessity  (Glenney  v.  Sted- 
well,  64  N.  Y.  120),  but  not  where  it  is  apparent  that  the  party  is  able 
to  frame  his  pleading  without  such  examination  (Diefendorf  v.  Feim, 
125  App.  Div.  651,  110  N.  Y.  Supp.  68);  and  Judge  Gaynor,  writing 
for  the  Appellate  Division,  says : 

*'It  would  be  dlfiQcult,  and  sometimes  Impossible,  to  restrict  such  an  exam- 
iuatlon  to  the  issues  until  such  issues  have  been  joined.  *  «  ^  Such  exam- 
iuations  are  vexatious  when  unnecessary." 

While  I  think  the  plaintiff's  affidavit  in  paragraphs  6,  7,  8,  and  9 
contain  all  the  necessary  facts  to  enable  him  to  frame  a  complaint 
against  the  defendant  for  an  accounting,  and  to  recover  moneys  in 
defendant's  hands  said  to  belong  to  plaintiff,  the  situation  is  confused 
by  what  appears  to  be  the  wholly  unnecessary  averment,  in  paragraph 
14,  that  the  plaintiff  does  not  know  whether  his  complaint  "should  be 
framed  for  replevin,  conversion,  or  for  an  accounting  in  equity  or 
for  specific  performance,  or  to  pursue  trust  frauds  into  the  hands  of 
the  third  parties  or  for  some  other  form  of  relief."  I  do  not  under- 
stand that  the  examinations  before  trial  are  provided  for  the  purpose 
of  advising  plaintiffs  on  such  matters.  Burritt  v.  Koster,  Bial  &  Co., 
7  Misc.  Rep.  75,  27  N.  Y.  Supp.  353;  Britton  v.  McDonald,  3  Misc. 
Rep.  514,  23  N.  Y.  Supp.  350;  Nathan  v.  WhitehiU,  67  Hun,  398, 
22  N.  Y.  Supp.  63 ;  Matter  of  Sloboder,  74  Misc.  Rep.  198,  131  N. 
Y.  Supp.  1003;  Cohn  v.  Hubert,  140  App.  Div.  507,  125  N.  Y.  Supp. 
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834 ;  Matter  of  Moto  Bloc  Co.,  140  App.  Div.  536,  125  N.  Y.  Supp. 
430,  and  cases  cited;  Merchants'  Bank  v.  Sheehan,  101  N.  Y.  176, 
4  N.  E.  333 ;  Jenkins  v.  Putnam,  106  N.  Y.  272,  12  N.  E.  613. 

In  an  action  for  accounting,  most,  if  not  all,  of  the  matters  set  forth 
in  plaintiff's  affidavit  would  be  legitimate  subjects  of  inquiry  by  exam- 
ination before  trial  or  for  discovery  of  books  and  papers  after  issue 
joined,  in  case  there  was  any  dispute  about  them,  upon  affidavits  show- 
ing in  due  legal  form'  the  statutory  requirements ;  but  in  the  present 
state  of  the  litigation,  on  the  affidavit  upon  which  the  order  was  grant- 
ed, the  application  is  in  my  opinion  premature.  As  held  by  the  Ap- 
pellate Division  in  this  department  (In  re  La  Grave,  132  App.  Div.  IC^, 
116  N.  Y.  Supp.  465),  it  clearly  appears  that  the  plaintiff  seeks  no 
additional  facts  of  which  he  is  ignorant,  but  evidence  in  support  of 
facts  known  to  him  and  which  are  sufficient  to  enable  him  to  frame 
his  pleading. 

The  motion  to  vacate  the  order  will  therefore  be  granted,  without 
costs,  and  withouft  prejudice  to  a  renewal  of  such  application  after 
issue  joined. 

Settle  order  upon  notice. 


PEOPLE  ex  rel.  SCHNEIDER,  County  Clerk,  v.  PRENDERGAST,  City 

Comptroller. 

(Supreme  Court,  Appellate  Division,  Eirst  Department    April  20. 1916.) 

1.  Pabties  ^=»1— Interest  in  Stjbject-Matteb. 

The  courts  have  no  Inherent  power  to  right  a  wrong,  unless  thereby  the- 
ciTil,  property,  or  personal  rights  of  the  plaintiff  or  petitioner  are  af- 
fected. 

[Ed.  Note.-— For  other  cases,  see  Parties,  Cent  Dig.  S  1;  Dec.  Dig.  <&=>!. 1 

2.  Mandamus  ^=»23(1) — ^Persons  Entitled — County  Officers. 

County  officers  may  bring  mandamus  to  compel  the  performance  of  du- 
ties over  which  they  have  supervision,  or  the  performance  of  which  is- 
necessary  to  the  performance  of  their  own  duties. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  K  55-68 ;  Dec. 
Dig.  <g=>23(l).] 

3.  Mandamus  ^=»23(1) — Persons  ENTrruED— County  Officers. 

Where  the  comptroller  refused  to  certify  and  audit  the  pay  roll  of  clerks 
in  a  county  cleric's  office,  the  county  clerk  was  not  entitled  to  mandamus. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus,  Cent.  Dig.  §§  55--68;  Dec. 
Dig.  <S=»23(1).] 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  People,  on  relation  of  William  F.  Schneider^ 
Clerk  of  the  County  of  New  York,  against  William  A.  Prendergast, 
Comptroller  of  the  City  of  New  York.  From  an  order  granting  a  per- 
emptory writ,  defendant  appeals.  Reversed,  writ  quashed,  and  pro- 
ceeding dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWNING, 
PAGE,  and  DAVIS,  JJ. 

E.  Crosby  Kindleberger,  of  New  York  City,  for  appellant 

James  A.  Donegan,  of  New  York  City,  for  respondent. 

^g-^For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key -Numbered  Digests  &  Inder  ^ 
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PAGE,  J.  Briefly  stated,  the  facts,  as  set  forth  in  the  petition  for 
the  writ,  are:  The  petitioner  is  the  county  clerk  of  the  county  of 
New  York  and  the  respondent  is  the  comptroller  of  the  city  of  New 
York.  In  the  budget  for  the  year  1916,  prepared  by  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York  and  duly  adopt- 
ed by  the  board  of  aldermen  of  the  said  city,  there  was  included,  for 
salaries  for  clerks  in  the  office  of  the  county  clerk  of  New  York  coun- 
ty, an  appropriation  for  10  general  clerks  at  $1,380  and  30  general 
clerks  at  $1,200.  On  January  16,  1916,  Thomas  J.  McHiece,  who  held 
one  of  the  10  clerkships  at  $1,380  died,  and  to  the  position  then  made 
vacant  William  F.  Schober,  a  general  clerk  at  $1,200  per  year,  was  pro- 
moted, and  to  the  position  thus  made  vacant  Joseph  E.  Haiken  was 
promoted;  both  promotions  being  made  with  the  consent  of  the  state 
civil  service  commission  and  in  accordance  with  the  Civil  Service 
Law  and  the  rules  and  regulations  of  said  commission,  both  of  these 
promotions  to  take  effect  at  noon  on  January  16,  1916.  The  employes 
at  that  time  entered  upon  the  performance  of  the  duties  of  their  po- 
sitions and  have  since  continuously  performed  them.  A  pay  roll  was 
prepared,  properly  certified  by  a  deputy  county  clerk  and  the  state 
civil  service  commission,  and  duly  transmitted  to  the  comptroller  of 
the  city  of  New  York  for  certification  and  audit.  The  pay  roll  con- 
tained the  names  of  William  F.  Schober  and  Joseph  E.  Haiken,  the 
positions  they  occupied,  the  length  of  time  of  service,  and  the  salary 
which  each  was  entitled  to  receive  at  the  end  of  the  month.  The 
comptroller  refused  to  certify  and  audit  the  items  relating  to  the  said 
William  F.  Schober  and  Joseph  E.  Haiken,  and  as  a  result  they  have 
not  been  paid  their  salaries. 

[1-3]  The  right  of  the  relator  to  maintain  this  proceeding  is  chal- 
lenged. It  is  well  settled  that  "the  courts  have  no  iiJierent  power  to 
right  a  wrong  unless  thereby  the  civil,  property,  or  personal  rights  of 
the  plaintiff  in  the  action  or  the  petitioner  in  the  proceeding  are  affect- 
ed." Schieffelin  v.  Komfort,  212  N.  Y.  520,  529,  106  N.  E.  675,  L.  R.  A. 
1915D,  485.  It  is  also  well  settled  that  county  officers  may  bring  man- 
damt»s  to  compel  the  performance  of  duties  over  which  they  have 
supervision,  or  the  performance  of  which  is  necessary  to  the  perform- 
ance of  their  own  duties.  In  the  instant  case  the  county  clerk  is  not 
charged  with  the  supervision  of  tlie  comptroller  in  his  audit  and  cer- 
tification of  the  pay  roll.  The  county  clerk's  duty  ends  with  his  own 
certification  thereof  and  transmitting  it  to  the  comptroller.  Nor  is  the 
act  of  the  comptroller  necessary  to  the  performance  of  any  duty  by 
the  county  clerk,  as  the  money  to  pay  tiie  salaries  is  not  payable  to 
him,  and  to  be  disbursed  by  him  to  those  shown  to  be  entitled  thereto 
by  the  pay  roll  audited  and  certified  by  the  comptroller.  The  pay 
roll  so  audited  and  certified  is  transmitted  to  the  city  paymaster  and 
the  payments  are  made  by  him.  Nor  is  it  claimed  by  the  county  clerk 
that  by  reason  of  the  failure  to  audit  and  certify  the  pay  roll  as  to 
those  two  items  he  is  prevented  from  performing  any  duty  of  his 
office.  The  only  result  of  this  failure  is  that  Schober  and  Haiken 
have  not  been  paid  and  have  not  received  the  salary  to  which  the  peti- 
tion alleges  each  is  entitled.    The  wrong,  if  any,  is  to  Schober  and 
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Haiken,  and  they,  not  being  parties,  would  not  be  concluded  by  an 
adjudication  in  this  proceeding. 

The  order  should  be  reversed,  the  writ  quashed,  and  the  proceed- 
ing dismissed,  without  costs.    All  concur. 


KBYES  T.  LBSTE.K8HIRB  HEIGHTS  RBAI/TY  CO.  et  at 
(Supreme  Oourt,  Appellate  Division,  GRilrcL  Department    May  8,  1919.) 

Costs  ^=:»152 — ^Amount — Obdbb  on  Dshubbeb. 

Where  a  demurrer  Is  brought  on  and  tried  as  a  contested  motion,  as 
authorized  by  Code  Civ.  Proc.  S  976,  and  appeal  is  taken  to  Appellate  Di- 
vision, the  prevailing  party  is  not  entitled  to  the  costs  as  on  a  hearing 
under  the  original  provisions  of  the  Code,  which  require  the  issue  to  be 
noticed  for  trial  at  Special  Term,  put  on  the  calendar,  and  reached  in 
regular  order,  bat  to  |10  costs  at  Special  Term,  910  on  appeal,  and  dis- 
bursements. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent.  Dig.  |  581;  Dec.  Dig.  «=» 
152.] 

Appeal  from  Special  Term,  Broome  County. 

Action  by  Cora  W.  Keyes  against  the  Lestershire  Heights  Realty 
Company  and  another.  From  an  order  denying  a  motion  for  retaxa- 
tion  of  costs,  plaintiff  appeals.    AiErmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Augustus  Babcock,  of  Binghamton,  for  appellant. 
Jenkins,  Deyo  &  Hitchcock,  of  Binghamton  (Fredric  W.  Jenkins, 
of  Binghamton,  of  counsel),  for  respondents. 

HOWARD,  J.  A  demurrer  may  be  brought  on  for  hearing  in  three 
ways — under  the  original  provisions  of  the  Code,  which  require  that 
the  issue  be  noticed  for  trial  at  Special  Term,  put  on  the  calendar,  and 
reached  in  regular  order;  under  section  547  of  the  Code,  which  au- 
thorizes a  motion  for  judgment  upon  the  pleadings;  under  section 
976  of  the  Code,  which  provides  that  the  demurrer  may  be  brought  on 
and  tried  as  a  contested  motion. 

In  the  case  before  us  the  plaintiff  chose  the  latter  method ;  that  is 
to  say,  he- noticed  the  issue  as  a  contested  motion  and  it  was  disposed 
of  by  an  order,  the  demurrer  being  overruled.  The  defendants  ap- 
pealed to  the  Appellate  Division  from  this  order,  and  the  order  of  the 
Special  Term  was  affirmed.  The  plaintiff  contends  that  costs  should 
be  taxed  in  his  favor  as  though  he  had  pursued  the  old  complicated 
process  of  bringing  the  demurrer  on  for  argument,  instead  of  the 
simplest  and  latest  process,  as  provided  in  section  976.  On  a  motion 
for  a  retaxation  of  costs  the  Special  Term  has  held  against  him  on 
this  contention,  and  he  appeals  to  this  court. 

The  Special  Term  was  unquestionably  right  The  whole  trend  of 
modern  thought  and  legislation  is  to  simplify  the  practice  of  the  law.. 
The  original  method  provided  in  the  Code  for  bringing  on  a  demurrer 
for  trial  was  cumbersome,  expensive,  and  dilatory.     It  has  become 

^s»For  otiier  cmm  bm  uune  topic  ft  KBT-NUMBBR  Sn  all  Ker-Number«d  DigeBU  ft  Indexe* 
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antiquated,  and  will  very  soon  be  abandoned  altogether.  As  Judge 
Miller,  sitting  in  the  First  Department,  said,  in  comparing  the  old 
method  of  bringing  on  a  demurrer  with  the  practice  under  section 
547  of  the  Code,  in  National  Park  Bank  v.  Billings,  144  App.  Div.  536, 
129  N.  Y.  Supp.  846: 

"Naturally  most  practitioners  chose  the  simpler,  quicker,  and  less  ex- 
pensive method." 

And  naturally  now  they  choose,  as  the  plaintiff  did  here,  the  simplest 
and  least  expensive  method.  It  was  to  avoid  red  tape,  roundabout 
routes,  and  useless  expense  that  the  Legislature  provided  (first  in 
1908  and  then  in  1909)  these  two  simple,  expeditious,  and  inexpensive 
methods  of  bringing  a  demurrer  before  the  court  for  trial  and  deter- 
mination. We  would  be  blocking  the  wheels  of  progress  and  traveling 
backwards  were  we  to  cumber  this  direct  road  to  justice  by  requiring 
litigants  to  pay  the  same  tolls  as  are  exacted  from  those  who  travel 
the  ancient  road.    We  are  not  disposed  to  do  this. 

This  demurrer  was  brought  on  as  a  contested  motion;  that  is,  be- 
came a  contested  motion.  The  plaintiff's  attorney  stood  up  at  the 
Special  Term  among  other  attorneys  who  were  arguing  contested  mo- 
tions and  presented  his  matter  in  the  same  way  that  they  did  their 
matters.  The  motion  was  disposed  of  by  an  order.  An  appeal  to  the 
Appellate  Division  was  taken  from  this  order,  and  was  affirmed  by 
this  court.  It  follows  that  the  plaintiff  was  entitled  to  $10  costs  of 
motion  at  the  Special  Term,  and  $10  on  an  affirmance  of  the  order 
in  the  Appellate  Division,  but  to  no  other  costs.  He  is,  of  course, 
entitled  to  his  disbursements. 

Therefore  tihe  order  appealed  from  should  be  affirmed,  with  costs. 
All  concur. 


WIEINEB  y.  BAUNHEIM  et  al.  (two  cases). 
(Supreme  Court,  Appellate  Division,  First  Department     April  20,  1916.> 

I^ANDLORD  AND  TENANT  «=»169(5) — INJUBIKS  TO  TENANT — FaILUBE  TO  B£PAIR 

— Evidence — Admissibility. 

In  the  actions  of  a  tenant  and  his  wife  for  injuries  to  the  wife  when 
struck  by  a  falling  baluster,  it  wag  error  to  exclude  the  tenant's  testi- 
mony as  to  the  condition  of  the  entire  balustrade,  discovered  by  him  im- 
mediately after  the  accident,  where  the  condition  might  have  been  such 
as  to  impute  notice  to  the  landlord  and  establish  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  §S 
645,  665,  683;  Dec.  Dig.  «=»169(5).] 

Appeal  from  TrialTerm,  New  York  County. 

Actions  by  Sophie  Wiener  and  by  Harry  Wiener  against  Julius 
Raunheim  and  others.  From  judgments  dismissing  the  complaints, 
plaintiffs  appeal.    Reversed,  and  new  trials  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
PAGE,  and  DAVIS,  JJ. 

Edgar  A.  Pollack,  of  New  York  City,  for  appellants. 
:    Edwin  A.  Jones,  of  New  York  City,  for  respondent 

^s>For  other  cases  see  same  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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LAUGHLIN,  J.  The  plaintiffs  in  these  actions  are  husband  and 
wife.  The  actions  were  brought  to  recover  on  account  of  personal  in- 
juries sustained  by  the  wife.  They  occupied  an  apartment  on  the 
ground  floor  of  a  four  or  five  story  tenement  house  at  No.  27  Cannon 
street  in  the  borough  of  Manhattan,  New  York.  There  were  two 
apartments  on  the  ground  floor,  and  four  on  each  of  the  upper  floors. 
There  was  an  open  hallway  extending  from  the  ground  floor  to  the 
top  of  the  building,  with  an  open  winding  stairway  at  the  side.  Along 
the  open  side  of  the  stairway  there  was  a  railing,  supported  by  orna- 
mental wooden  balusters  29  inches  in  length  and  about  2  inches  in 
diameter.  At  about  7  o'clock  on  the  evening  of  the  21st  of  May,  1914, 
the  plaintiff  Sophie  Wiener,  at  the  request  of  her  husband,  left  their 
apartment  and  passed  through  the  hallway  to  the  street  and  to  a  drug 
store  to  obtain  a  bottle  of  soda  water,  and  on  returning  with  it,  while 
passing  through  the  hallway,  she  heard  a  noise  as  if  something  were 
falling  from  above,  and  on  stopping  and  looking  up  she  was  struck 
on  the  head  by  one  of  these  balusters,  and  sustained  injuries  which 
were  suflicient,  with  respect  to  the  question  of  damages,  to  afford  a 
basis  for  a  recovery  in  her  own  right  and  by  her  husband. 

It  is  alleged  in  the  complaint  in  each  action  that  the  defendants  were 
the  owners,  landlords,  and  lessors  of  the  building,  and  had  the  man- 
agement and  control  of  the  building  and  premises,  and  reserved  to 
themselves  and  exercised  full  control  of  the  hallways,  passageways, 
lobbies,  staircases,  bannisters,  "and  the  supports  thereof  in  said  build- 
ing." The  summons  and  complaint  in  each  action  were  served  on  the 
defendant  Raunheim,  and  he  interposed  answers  in  which  he  admitted 
that  the  defendants,  as  executors  and  trustees  of  the  estate  of  Adolphus 
Ottenberg,  deceased,  "had  a  general  control  of  the  public  hallways  and 
stairways  used  in  common  by  the  tenants  and  others  as  a  means  of  ac- 
cess to  and  egress  from  the  premises,"  but  he  denied  the  other  allega- 
tions with  respect  to  the  ownership,  possession,  and  control  of  the 
defendants. 

The  actions  were  tried  together.  The  plaintiff  Harry  Wiener  tes- 
tified that  he  heard  a  noise  "as  if  the  whole  staircase  was  falling  down,*' 
and  ran  out  of  his  apartment  and  saw  his  wife  lying  on  the  floor  of 
the  hall;  that  her  head  was  bleeding,  and  a  baluster  from  the  stair- 
way railing  lay  alongside  of  her;  that  he  picked  up  the  baluster  and 
ran  up  the  stairs,  with  a  view  to  discovering  where  it  came  from,  and 
he  found  the  place  where  a  baluster  was  missing  and  where  it  fitted 
in.  He  was  then  asked  whether  he  found  all  the  balusters  supporting 
the  balustrade  in  place,  what  he  found  when  he  went  upstairs,  where 
it  was  that  he  found  the  baluster  missing,  and  that  the  baluster  which 
he  picked  up  from  the  floor  of  the  hallway  fitted  in,  and  what  he  did 
with  respect  to  measuring  the  holes,  and,  having  testified  that  he  took 
hold  of  the  balusters  as  he  ascended  the  stairs,  he  was  also  asked 
whether  he  found  them  loose  or  tight,  and  how  they  felt  when  he  took 
hold  of  them,  and  whether  they  moved,  and  how  far  he  ascended  the 
stairs.  All  of  these  questions  were  objected  to,  some  as  immaterial^ 
and  others  as  incompetent,  and  they  were  all  excluded,  and  an  excep- 
tion was  taken  in  each  instance  to  the  ruling. 
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We  are  of  opinion  that  this  was  error.  The  plaintiff  in  each  action 
was  nonsuited,  evidently  on  the  ground  that  no  negligence  on  the  part 
of  the  defendants  was  shown,  and  that  is  the  theory  advanced  to  sup- 
port the  judgment.  If  the  witness  had  been  permitted  to  testify,  he 
might  have  shown  a  condition  of  th€  railings  and  balusters,  from  which 
it  would  be  fairly  inferable  that  they  were  in  an  unsafe  condition  gen- 
erally, and  that  the  baluster  which  fell  was  so  loose  that  it  would  be 
fairly  inferable  that  it  had  been  loose  for  a  length  of  time  sufficient 
to  charge  the  defendants  with  constructive  notice.  In  view  of  the 
erroneous  exclusion  of  this  evidence,  we  refrain  from  expressing  an 
opinion  at  this  time  as  to  whether,  in  view  of  the  occupancy  of  the 
building  by  so  many  tenants,  the  rule  of  res  ipsa  loquitur  would  be  ap- 
plicable, and  without  further  evidence  than  the  mere  falling  of  the 
baluster  would  warrant  an  inference  of  negligence  as  against  the  de- 
fendants. 

It  follows,  therefore,  that  the  judgment  in  each  action  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  appellants  therein  to 
abide  the  event    All  concur. 


WEBER  V.  INTERBOROUGH  RAPID  TRANSIT  CO. 
(Supreme  Court,  Appellate  Tenn,  First  Department    April  14,  1916.) 

1.  Costs  ^=>277(8) — ^Nonpayment — ^Waiver. 

Under  Code  Civ.  Proe.  §  779,  declaring  tiiat  where  costs  of  a  motion 
or  any  other  sum  of  money  directed  by  an  order  to  be  paid  are  not  paid 
within  the  time  fixed,  or,  if  no  time  is  fixed,  within  10  days  after  service 
of  a  copy  of  the  order,  execution  may  issue  against  the  property  of  the 
person  required  to  pay  the  same,  and  all  proceedings  on  the  part  of  the 
party  directed  to  pay  such  costs,  except  to  review  or  vacate  tiie  order, 
are  stayed  until  payment,  but  the  adverse  party  may  at  his  election  waive 
the  stay  of  proceedings,  the  stay  of  proceedings  for  nonpayment  by  plain- 
tiff of  costs  awarded  on  an  order  of  Uie  Appellate  Term  reversing  an  order 
of  the  City  Court  merely  makes  subsequent  proceedings  irregular,^  and  not 
void,  and  so,  where  defendant  moved  to  resettle  the  case,  pursuant  to 
the  order  of  the  Appellate  Term,  and  moved  to  resettle  the  order  reset- 
ling  the  case,  and  appealed  from  both  orders,  any  irregularity  in  the  pro- 
ceeding notwithstanding  plaintiff's  nonpayment  of  costs  was  waived, 
though  service  by  plaintMC  of  the  order  entered  on  defendant's  motion  was 
a  progressive  step  taken  by  plaintiff. 

[Ed.  Note. — Fior  other  cases,  see  Costs,  Cent  Dig.  f|  1057,  lOCO;  Dec 
Dig.  <8=5>277(8).] 

2.  CoxTBTS  <S=»190(2) — QiTY  CouBT — Review — ^Decisions  Reviewable. 

An  appeal  will  lie  from  an  order  of  the  City  Court  denying  defendant's 
motion  to  resettle  an  order  resettling  the  case  as  directed  by  the  Appel- 
late Term. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  ^=»190<2).] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  John  F.  Weber  against  the  Interborough  Rapid  Transit 
Company,  Plaintiff  moved  to  dismiss  defendant's  appeal  from  an 
order  of  the  City  Court,  dated  November  15,  1915,  resettling  the  case, 
also  defendant's  appeal  from  order  of  that  court,  dated  January  11th, 

^rs>For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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denying  defendant's  motion  to  resettle  the  order  of  November  15th. 
Motion  to  dismiss  appeal  from  order  of  November  ISth  resettling  the 
case  granted,  and  appeal  dismissed;  motion  to  dismiss  appeal  from 
order  denying  motion  to  resettle  order  of  November  15th  denied. 

See,  also,  152  N.  Y.  Supp.  197. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (B.  H.  Ames  and  Fred- 
erick AUis,  both  of  New  York  City,  of  counsel),  for  appellant. 

Michael  V.  Rosenberg,  of  New  York  City  (Bernard  Gordon,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Upon  appeal  by  defendant  an  order  was  made  at 
the  March,  1915,  term  of  this  court  reversing  an  order  of  the  City 
Court,  with  $10  costs  and  disbursements  to  the  appellant,  and  direct- 
ing resettlement  of  the  case  on  appeal  herein  in  accordance  with  the 
opinion  of  this  court. 

[1]  A  motion  for  resettlement  of  the  case  pursuant  to  the  directions 
contained  in  the  decision  of  the  Appellate  Term  was  brought  on  by 
the  defendant  in  the  court  below  March  30,  1915,  and  referred  to 
the  trial  justice,  who  announced  his  decision  thereon  May  19,  1915. 
On  or  about  November  10,  1915,  defendant  submitted  a  proposed 
order  for  entry  on  the  motion,  and  served  a  copy  of  such  proposed  or- 
der on  the  plaintiff's  attorney,  and  the  latter  submitted  a  form  of  order 
resettling  tie  case,  which  was  signed  by  the  court  and  entered  Novem- 
ber 15th.  A  copy  of  this  order,  with  notice  of  entry,  was  served,  by 
plaintiff's  attorney  on  the  defendant's  attorney  December  3,  1915. 
Defendant's  notice  of  appeal  from  the  order  of  November  15th  was 
not  served  until  January  18,  1916,  several  days  after  the  time  limited 
by  statute,  and  on  the  day  following  the  service  the  notice  was  returned 
to  the  defendant's  attorney.  Plaintiff,  however,  failed  to  pay  the 
costs  of  the  defendant's  appeal  to  this  court,  and  as,  for  that  reason, 
all  proceedings  on  his  part  were  stayed  (Code,  §  779),  defendant  con- 
tends that  the  service  by  plaintiff's  attorney  of  the  order  resettling  the 
carse  was  a  nullity,  and  that  therefore  the  notice  of  appeal  was  served 
in  due  time. 

It  is  undisputed  that  because  of  the  nonpayment  of  the  costs  award- 
ed by  the  Appellate  Term  all  plaintiff's  proceedings  were  stayed.  The 
stay,  however,  did  not  render  any  subsequent  proceedings  taken  by 
the  plaintiff  void,  but  merely  made  them  irregular  (Wessels  v.  Boettch- 
er,  142  N.  Y.  212,  36  N.  E.  883),  and  within  the  express  terms  of  the 
Code  provision  the  defendant  at  its  election  could  waive  the  irregu- 
larity. The  motion  to  resettle  the  case  was  a  proceeding  brought  on 
by  the  defendant,  not  by  the  plaintiff.  No  objection  to  the  service 
by  plaintiff  of  the  order  entered  on  defendant's  motion  resettling  the 
case  was  made  by  defendant's  attorney;  on  the  contrary,  the  order 
was  not  only  received  and  retained  on  December  3,  1915,  but  on  De- 
cember 21st  defendant  moved  to  resettle  that  order,  and  on  the  denial 
of  this  last  motion,  and  the  entry  of  the  order  thereupon  January  11, 
1916,  defendant's  attorney  on  January  18,  1916,  appealed  from  the 
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order  of  January  11th,  and  also  served  the  notice  of  appeal  from  the 
order  of  November  15th. 

It  is  apparent,  therefore,  even  assuming  that  the  service  by  plaintiff 
of  the  order  entered  on  defendant's  motion  was  a  progressive  step 
taken  by  plaintiff  in  the  action  (see  Allen  v.  Becket  [Sup.]  84  N.  Y. 
Supp.  1011),  that  the  irregularity  constituted  by  such  service  was 
waived  by  the  subsequent  proceedings  of  the  defendant  based  upon 
the  entry  and  service  of  that  order  upon  its  attorney  (Allen  v.  Becket 
[Sup.]  85  N.  Y.  Supp.  192;  Reeder  v.  Lockwood,  30  Misc.  Rep.  531, 
62  N.  Y.  Supp.  713).  It  follows  that  the  motion  to  dismiss  defendant's 
appeal  from  the  order  of  the  City  Court  dated  November  15,  1915, 
resettling  the  case  on  appeal  herein,  must  be  granted. 

[2]  With  regard  to  that  portion  of  plaintiff's  motion  which  asks  for 
the  dismissal  of  defendant's  appeal  from  the  order  of  the  City  Court 
entered  January  11,  1916,  denying  defendant's  motion  to  resettle  the 
order  of  November  15th,  that  part  of  the  motion  must  be  denied,  for 
the  reason  that  such  order  is  appealable,  and  it  appears  that  the  notice 
of  appeal  therefrom  was  served  in  due  time. 

Motion  to  dismiss  appeal  from  order  of  November  15,  1915,  re- 
settling case,  granted,  and  appeal  dismissed  with  $10  costs ;  motion  to 
dismiss  appeal  from  order  denying  motion  to  resettle  order  of  Novem- 
ber 15,  1915,  denied. 


GUTHETL  V.  COXSOLIDATED  GAS  00.  OF  NEW  TORK. 

(Supreme  Court,  Special  Term,  New  York  County.    April  24,  1916w) 

Master  and  Servant  €=>361 — Workmen's  Compensation  Law — ^Ergaoevbrt 
IN  ''Longshore  Work." 

The  employ^  of  a  gas  company,  required  to  assist  in  moving  stoves  and 
ranges  in  its  building  and  to  and  from  its  wagons,  injured  when  the  tail- 
board of  a  wagon  from  which  he  was  removing  a  stove  gave  way,  was 
not  engaged  An  "longshore  work"  when  injured,  within  Workmen's  Com- 
pensation Law  (Laws  1914,  c.  41)  §  2,  group  10,  defining  longshore  work 
as  including  the  loading  or  unloading  of  cargoes,  or  moving  or  handling 
the  same  on  any  dock,  platform,  or  place,  or  in  any  warehouse  or  other 
place  of  storage. 

[Ed.  Note. — For  other  cases,  see  M]aster  and  Servant,  Dec.  Dig.  ^=»^1.] 

Action  by  Harry  W.  Gutheil  against  the  Consolidated  Gas  Com- 
pany of  New  York.  On  defendant's  motion  for  judgment  on  the  plead- 
ings.   Motion  denied. 

A.  &  C.  Steckler,  of  New  York  City,  for  plaintiff. 

Shearman  &  Sterling,  of  New  York  City  (Jc^n  A.  Carver  and 
Chauncey  B.  Carver,  both  of  New  York  City,  of  counsel),  for  de- 
fendant. 

NEWBURGER,  J.  This  action  is  brought  under  the  Employers' 
Liability  Act  (Consol.  Laws,  c.  31,  §§  200-204).  The  defendant  moves 
for  judgment  on  the  pleadings  on  the  ground  that  the  case  is  covered 
by  the  Workmen's  Compensation  Law. 

C=s»Por  other  cues  see  s&ine  topic  ft  KBY-NUMBBR  in  all  Key- Numbered  Dieesta  &  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  EDWARD  DAVIS,  INC.,  V.  ADLEB  623 

It  appears  that  the  defendant  is  a  domestic  corporation  and  trans- 
acts part  of  its  business  in  the  building  at  No.  474  West  159th  street 
and  maintains  an  elevator  in  said  building.  The  plaintiff  was  em- 
ployed in  the  building  as  a  range  handler  or  helper,  and  he  was  re- 
quired to  assist  in  moving  stoves  and  ranges  in  the  building  and  to 
and  from  the  defendant's  wagons,  and  occasionally  riding  on  said 
wagons  to  buildings  occupied  by  customers  of  defendant.  On  Jan- 
uary 13,  1915,  while  one  of  the  defendant's  wagons  was  in  front  of 
the  building  and  close  to  the  elevator,  and  while  the  plaintiff  in  the 
course  and  discharge  of  his  duties  was  assisting  in  removing  one  of 
the  stoves  from  the  wagon  onto  the  elevator,  and  had  stepped  on  the 
tailboard  for  that  purpose,  the  chains  and  tailboard  gave  way,  and  the 
plaintiff  fell  and  was  injured. 

The  defendant  contends  that  this  case  comes  within  group  10  of 
section  2,  chapter  41,  of  the  Laws  of  1914,  which  reads  as  follows : 

"Longshore  work,  including  the  loading  or  unloading  of  cargoes  or  parts  of 
cargoes  of  grain,  coal,  ore,  freight,  general  merchandise,  lumber  or  other  prod- 
ucts or  materials,  or  moving  or  handling  the  same  on  any  dock,  platform  or 
place,  or  in  any  warehouse  or  other  place  of  storage." 

It  is  clear  that  the  plaintiff  was  not  engaged  in  longshore  work,  nor 
in  the  handling  of  cargoes,  nor  was  he  then  engaged  in  the  handling 
of  the  same  in  any  warehouse  or  other  place  of  storage.  It  is  clear 
from  a  reading  of  tihe  section  that  it  was  the  intention  of  the  Legislature 
to  cover  such  cases  as  might  arise  in  the  removal  of  cargoes  from 
ships  and  docks  to  warehouses,  especially  carried  on  for  hire.  In 
Miham  v.  Hussey,  169  App.  Div.  742,  155  N.  Y.  Supp.  860,  it  was 
held  that  an  employer  in  the  wholesale  business,  who,  in  connection 
therewith,  maintains  a  place  in  which  to  store  his  goods,  is  not  engaged 
in  warehousing  within  the  meaning  of  the  statute. 

The  case  is  not  covered  by  group  10  of  section  2  of  the  Laws  of 
1914,  and  therefore  the  motion  herein  must  be  denied. 


EDWARD  DAVIS,  Inc.,  v.  ADLER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  20,  1916.) 

1.  Corporations  ^=>3(>0(1) — ^Action  Against  Director— Sufficiency  or  Com- 
pLAi  NT— Statute  . 

In  a  suit  under  Membership  Corporations  Law  (Laws  1909,  c.  40;  Con- 
sol.  Laws,  c.  35)  §  11,  making  the  directors  thereof  jointly  and  severally 
liable  for  any  debt  of  the  corporation  contracted  while  they  are  directors, 
payable  within  one  year  or  less,  If  an  action  for  the  collection  thereof  be 
brought  against  the  corporation  within  one  year  after  the  debt  becomes 
due  and  an  execution  is  returned  wholly  or  partly  unsatisfied,  and  if  the 
action  be  commenced  within  one  year  thereafter,  a  complaint  which  al- 
leged the  Jurisdictional  facts,  except  that,  instead  of  alleging  defendant 
to  be  a  director  of  the  corporation,  it  alleged  that  he  was  held  out  by  it 
with  his  permission  as  being  its  director  and  that  the  credit  was  extended 
in  reliance  on  that  fact,  was  insufficient  for  failure  to  allege  that  defend- 
ant was  in  fact  a  director. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1503,  1505 ; 
Dec.  Dig.  «=>360(1).] 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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2.  COBPOBATIONB   ^s»360(l) — ^ACTION   AOAUVfiT   DiBECTOB— FbATTD. 

Such  complaint  did  not  contain  the  necessary  allegations  for  an  action 
based  upon  fraud  or  misrepresentation,  since  the  allegations  of  "holding 
out"  were  mere  conclusions,  unsupported  by  facts,  and  since  there  were 
no  allegations  showing  that  the  representations  were  false. 

[Ed.  Note.— For  other  cases,  see  Oorporations,  Gent  Dig.  If  1508,  1506 ; 
Dec.  Dig.  <8=5>360(1).] 
8.  Action  ^=s>46(1) — ^Misjoindeb  or  Causes— Constbuctiow  of  Complaint. 

In  such  suit,  where  no  attempt  was  made  to  set  forth  a  cause  of  action 
sounding  in  tort  or  inconsistent  with  the  theory  with  the  first  cause  of 
action,  the  demurrer  for  misjoinder  was  not  well  taken. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  i|  378-383,  385-402; 
Dea  Dig.  <g=>45(l).] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Edward  Davis,  Incorporated,  against  Felix  Adler  and 
Edward  F.  Albee,  impleaded  with  others.  From  a  determination  of 
the  Appellate  Term  (92  Misc.  Rep.  458,  156  N.  Y.  Supp.  157),  re- 
versing an  order  of  the  City  Court  and  granting  plaintiff's  motion  for 
judgment  on  the  pleadings,  defendants  appeal.  Determination  modi- 
fied and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Maurice  Goodman,  of  New  York  City,  for  appellants, 

David  W.  Kahn,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  plaintiff  sues  the  defendant  upon  a  liability  arising 
by  virtue  of  section  11  of  the  Membership  Corporations  Law  (Laws 
1909,  c.  40 ;.  Consol.  Laws,  c.  35)  which  provides  that : 

**The  dirertors  of  every  membership  corporation  •  •  •  shall  be  Jointly 
and  severally  liable  for  any  debt  of  the  corporation  contracted  while  they  are 
directors,  payable  within  one  year  or  less  from  the  date  it  was  contracted,  it 
an  action  for  the  collection  thereof  be  brought  against  the  corporation  within 
one  year  after  the  debt  becomes  due,  and  an  execution  issued  thereon  ♦  •  • 
be  returned  wholly  or  partly  unsatisfied,  and  if  the  action  against  the  directors 
to  recover  the  amount  unsatisfied  be  commenced  within  one  year  after  the  re- 
turn of  such  execution.    •    •    • " 

The  complaint  sets  forth  two  causes  of  action.  The  first  alleges  all 
the  necessary  jurisdictional  facts  and  states  that  the  defendant  was 
a  director  of  the  corporation  at  the  time  the  debt  was  contracted.  The 
second  repeats  the  same  facts,  except  that,  instead  of  stating  that  de- 
fendant was  a  director  of  the  corporation,  it  alleges  that  the  defend- 
ant and  his  codefendants — 

**were  held  out  by  the  said  Vaudeville  Comedy  Club,  with  the  permission  and 
consent  of  the  defendants,  as  being  the  directors  of  said  Vaudeville  Comedy 
Club,  and  the  credit  for  the  indebtedness  mentioned  and  described  in  said 
paragraph  Third'  hereof  was  extended  by  said  plaintiff  •  •  •  on  the  belief 
and  reUance  of  the  fact  and  the  holding  out  thereof  to  the  public.    •    •    • »» 

The  defendant  has  demurred  to  the  complaint  on  the  ground  of 
misjoinder  of  causes  of  action,  and  has  demurred  to  the  second  alleged 
cause  of  action  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  Special  Term  of  the  City  Court 
denied  plaintiff's  motion  for  judgment  on  the  pleadings,  in  effect  sus- 

^=»For  oUier  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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taming  both  demurrers.  This  was  reversed  by  the  Appellate  Term; 
the  majority  of  the  court  holding  that  the  second  cause  of  action  was 
identical  with  the  first  in  theory,  except  that  it  set  forth  the  eviden- 
tiary facts  making  the  defendant  a  director  by  estoppel,  instead  of 
pleading  the  ultimate  fact  and  relying  upon  the  estoppel  to  establish  it 
at  the  trial. 

[1]  I  am  of  the  opinion  that  with  respect  to  the  second  cause  of 
action  the  determination  of  the*  Appellate  Term  must  be  reversed. 
The  liability  sought  to  be  enforced  being  purely  statutory,  and  not 
based  upon  fraud  or  misrepresentation,  the  plaintiff  could  only  enforce 
the  liability  provided  by  the  statute  by  alleging  and  proving  that  the 
defendant  was  in  fact  a  director  and  within  the  provisions  of  the  stat- 
ute. It  is  clear  that  a  man  cannot  become  director  of  a  corporation 
by  estoppel.  He  might  by  his  conduct  be  estopped  to  deny  his  lia- 
bility, but  it  would  be  a  liability  based  upon  fraud  and  deceit,  and  not 
the  statutory  liability.  In  such  case  the  statute  would  only  be  available 
for  the  purpose  of  determining  the  measure  of  damj^es. 

[2]  The  second  cause  of  action  is  insufficient  as  an  action  upon  the 
statute,  and  it  does  not  contain  the  necessary  allegations  for  an  ac- 
tion based  upon  fraud  or  misrepresentation,  since  the  allegations  of 
"holding  out"  are  mere  conclusions  unsupported  by  facts,  and  there 
are  no  allegations  showing  that  the  representations  were  false.  The 
demurrer  to  it  is  accordingly  well  taken,  and  would  have  to  be  sus- 
tained, had  the  defendant  made  a  cross-motion  for  such  relief. 

[3]  No  attempt  was  made  to  set  forth  a  cause  of  action  sounding 
in  tort  or  inconsistent  in  theory  with  the  first  cause  of  action.  The 
demurrer  for  misjoinder  was  not  well  taken. 

The  determination  of  the  Appellate  Term  should  be  modified,  by 
denying  the  plaintiff's  motion  as  to  the  second  cause  of  action,  and, 
as  modified,  affirmed,  with  costs  to  the  appellant.    All  concur. 


BBISON  ▼.  PAOIPIO  GOMMEROIAL  OO. 
(Supreme  Oonrt,  AppeUate  Term,  First  Department.    April  26,  1916w) 

1.  CONTBACTS  ^S»278<2)— PEBFOBMANOB  of  SeBVICB— ADJT7BTING  CUklMS. 

In  an  action  for  services  under  a  contract  wbereby  plaintiff  agreed  to 
adjust  certain  claims  for  damages  against  defendant  for  Its  failure  to 
fill  orders  wMch  he  bad  procured  from  three  cu^omers,  a  showing  that 
plaintiff  was  engaged  to  "cancel"  such  orders,  and  that  he  failed  to  obtain 
the  cancellation  of  one  customer's  order,  and  that  defendant  had  to  pay 
to  obtain  its  cancellation,  did  not  entitle  him  to  the  agreed  compensation 
as  to  that  claim. 

[Ed.  Note.— For  other  cases,  see  Oontracts,  Cent  Dig.  f  1207 ;  Dec.  Dig. 
«=9278(2).] 

2.  Evidence  ^s»471(29) — Fact  ob  Conclusion. 

In  such  action,  plaintiff's  affirmative  reply  to  the  question  as  to  whether 
he  was  still  to  receive  his  commission,  after  he  stepped  aside  and  left  the 
procurement  of  a  cancellation  of  one  order  to  the  defendant,  was  objec- 
tionable as  a  conduslon. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |  2174;  Dec.  Dig. 
«=s>471(29).] 

^ssFor  other  casM  m«  same  topic  A  KET-NUMBER  In  aU  Ker-Numbared  Dlgef  ta  ft  Indeza» 
158N.T.S.— 40 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  William  M.  Brison  against  the  Pacific  Commercial  Com- 
pany. From  a  judgment  for  the  sum  of  $2,022.99,  entered  on  a  ver- 
dict in  favor  of  plaintiff,  and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial,  defendant  appeals.  Reversed,  and  a  new  trial 
ordered,  unless  plaintiff  stipulates  to  reduce  the  recovery,  in  which 
event  judgment,  as  reduced,  to  be  affirmed. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Du  Bois  Beale  and  Henry  W.  Goddard,  both  of  New  York  City, 
for  appellant. 

Maurice  B.  &  Daniel  W.  Blumenthal,  of  New  York  City  (Daniel  W. 
Blumenthal,  of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  complaint  alleges  that  on  or  about  February  1,  1914, 
the  parties  entered  into  a  contract  by  which  the  plaintiff  "agreed  to  ad- 
just certain  claims  for  damages  against  defendant"  arising  out  of  the 
nondelivery  by  defendant  of  2,300  dozen  Japanese  hats  theretofore  sold 
by  plaintiff  for  the  account  of  the  defendant  to  various  customers; 
that  for  said  services  defendant  agreed  to  pay  plaintiff  75  cents  per 
dozen  hats ;  that  the  plaintiff  duly  performed  all  the  conditions  of  said 
contract,  by  reason  whereof  there  became  due  from  defendant  to 
plaintiff  $1,725,  with  interest.    The  answer  is  a  general  denial. 

Oral  evidence  in  support  of  the  alleged  agreement  was  given  at  the 
trial  against  the  objection  of  the  defendant  that  the  relations  and 
rights  of  the  parties  were  governed  by  a  contract  in  writing  dated 
December  18,  1913 ;  but  the  learned  trial  justice  correctly  ruled  that 
the  agreement  pleaded  was  independent  of  the  written  contract,  and 
the  oral  testimony  was  properly  admitted  to  substantiate  the  plaintiff's 
claim. 

Acting  as  broker  for  the  defendant,  plaintiff  had  procured  orders 
from  three  concerns — ^A.  J.  Gallay,  Sol  Ducker  &  Co.,  and  the  Su- 
perior Hat  Works — for  the  sale  and  delivery  to  them  by  the  defend- 
ant of  2,300  dozen  hats  according  to  sample.  It  turned  out,  however, 
that  the  defendant  could  not  furnish  the  hats  in  accordance  with  the 
sample  submitted,  and  plaintiff  testified  that  he  was  requested  by  To- 
bey,    defendant's   representative,   to — 

"go  and  have  these  three  sales  canceled.  I  said  to  him,  *How  about  our  com- 
mission on  these  sales?'  He  said  distinctly  to  me,  *You  will  be  protected  od 
these  sales  the  same  as  originally,  an  allowance  of  75  cents  a  dozen.*  Q.  If 
you  did  what?    A.  Go  out  and  cancel  the  orders." 

As  to  Sol  Ducker  &  Co.  and  the  Superior  Hat  Works  the  evidence 
was  sufficient  to  justify  the  jury  in  finding  that  the  plaintiff  procured 
the  cancellation  of  these  orders.  With  respect  to  A.  J.  Gallay,  how- 
ever, the  plaintiff  testified  that  that  customer  refused  to  cancel  his 
order,  and  insisted  that  he  be  paid  $1.50  a  dozen  as  damages  for  the 
defendant's  breach  of  contract ;  that  at  the  request  of  Tobey  the  plain- 
tiff then  stepped  aside;  and  it  seems  that  Tobey  subsequently  pro- 
cured, on  what  terms  it  does  not  appear,  a  cancellation  of  the  Gallay 
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contract.  Plaintiffs  associate,  Cattel,  stated  that  Tobey  said  it  cost 
defendant  a  considerable  sum  to  cancel  that  order. 

[1]  The  agreement  alleged  in  the  complaint  was  one  to  "adjust"  the 
claims  of  defendant's  customers  arising  out  of  defendant's  inability 
to  supply  the  hats  according  to  sample,  but  the  plaintiff's  testimony 
is  that  he  was  engaged  to  "cancel"  the  orders.  While  the  cancellation 
of  a  claim  may  he  an  adjustment  thereof,  it  is  clear  that,  if  the  de- 
fendant had  to  pay  $1.50  a  dozen  to  Gallay  as  damages  for  defend- 
ant's breach  as  a  prerequisite  to  the  cancellation  of  the  contract,  the 
result  would  not  effect  a  cancellation  of  the  order  within  the  meaning 
of  the  contract  as  testified  to ;  the  evident  intention  of  the  parties  be- 
ing that  plaintiff  was  to  procure  the  cancellation  free  of  any  claim  for 
damages.  When  plaintiff  was  told  to  cease  his  efforts  with  Gallay, 
the  latter  was  insisting  that  he  be  paid  his  legal  damages.  In  so  far 
as  that  particular  customer  was  concerned,  therefore,  the  plaintiff  did 
not  perform  his  engagement. 

[2]  Respondent  claims,  however,  that  defendant  agreed  to  give  the 
plaintiff  the  stipulated  compensation  on  the  Gallay  order,  whether 
plaintiff  procured  a  cancellation  or  not,  because  after  the  plaintiff  had 
testified  that  Tobey  asked  him  to  step  aside,  so  that  Tobey  could  take 
up  the  matter,  plaintiff  was  asked  by  his  counsel,  "You  were  still  to 
receive  your  commission?"  To  which  plaintiff  replied,  "Yes."  This 
question,  however,  called  for  a  conclusion  on  the  part  of  the  plain- 
tiff, and  is  not  supported  by  any  competent  evidence  in  the  case.  So 
that  the  plaintiff  not  only  failed  to  prove  that  he  secured  a  cancellation 
of  the  Gallay  order  in  accordance  with  his  plea  of  performance,  but 
he  also  failed  to  establish  that  he  was  prevented  by  the  defendant  from 
performing  that  portion  of  his  contract,  or  that  the  defendant  waived 
performance  in  that  regard. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event,  unless  the  plaintiff 
stipulates  to  reduce  the  recovery  to  $600,  with  interest  and  costs  in 
the  court  below,  in  which  event  the  judgment,  as  so  reduced,  will  be 
affirmed,  without  costs.    All  concur. 


KLEIN  ▼.  LOUIS  BARNETT  SONS,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  26,  1916.) 

1.  COBPORATIONS    ^=>406(1,  3) OFFICERS — POWERS — SECRETARY. 

Neither  the  secretary  nor  treasurer  of  a  corporation  has  Inherent  pow- 
er by  virtue  of  his  office  to  contract  for  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Ck>rporation8,  Cent  Dig.  §§  1611,  1613 ; 
Dec.  Dig.  <S=>406(1, 3).] 

2.  CoBPOBATiONS  ^=>432(1) — Powers  op  OrncEBB— Rights  of  Third  Per- 

sons. 

Acts  of  executive  corporation  officers  within  the  apparent  scope  of 
their  authority  are  presumed  to  be  those  of  the  corporation,  and  binding 
upon  it,  and  the  one  dealing  with  them  need  not  prove  specific  authority. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  §§  1718,  1726^ 
1743,  1762;   Dec.  Dig.  «S=>432(1).] 

^s»For  other  cases  see  Mine  topic  ft  KEY -NUMBER  In  all  Key-Numberecl  OUeats  ft  Inaexes. 
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3^  OOBPOBATZON0  ^=»432(6) — ^PowBBs  OF  Officbes — ^Evidence — ^Adhissibiutt. 
Where  a  discharged  servant  sought  to  show  that  his  contract  with  the 
corporation,  signed  only  by  the  secretary,  was  given  him  by  the  presi- 
dent, who  could  not  read,  the  corporation  could  show  the  lack  of  author- 
ity of  the  secretary  to  make  the  contract 

[Ed.  Note.— For  other  cases^  see  Gorporatlcms,  Gent  Dig.  f  I  1781,  1743, 
1762;  Dec.  Dig.  <S=»432(6).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jacob  Klein  against  Louis  Barnett  Sons,  Incorporated. 
From  a  judgment  for  plaintiff,  and  an  order  denying  moticMi  for  new 
trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Bernard  F.  Nathan,  of  New  York  City  (Simon  Sultan  and  Isidor 
E.  Schlesinger,  both  of  New  York  City,  of  counsel),  for  appellant. 

S.  Goodelman,  of  New  York  City  (Frank  Walling,  of  New  York 
City,  of  counsel),  for  respondent 

GUY,  J.  The  action  was  .for  wrongful  discharge  and  for  the  re- 
<:overy  of  a  $50  deposit  made  by  plaintiflF  with  the  defendant.  It  was 
undisputed  tihat  plaintiff,  a  cutter,  had  a  written  contract  from  the 
defendant  for  one  year  from  September  15,  1913,  at  $25  a  week,  and 
he  claimed  that  the  defendant  in  writing  on  or  about  June  15,  1914, 
■extended  the  hiring  for  an  additional  year  from  September  19,  1914, 
at  a  salary  of  $30  per  week.  The  deposit  had  been  made  under  the 
original  contract  as  security  for  the  faithful  performance  of  plain- 
tiflf*s  duties.     He  was  discharged  on  or  about  November  16,  1914. 

Defendant  contended  that  the  original  hiring  had  not  been  extended 
as  claimed  by  plaintiff;  that  on  September  28,  1914,  when  plaintiflF 
received  the  first  week's  pay  for  the  alleged  extended  period,  he  made 
a  complaint  because  he  received  only  $25,  instead  of  $30;  that  de- 
fendant's secretary,  who  signed  the  alleged  extension  written  out  by 
the  bookkeeper,  had  no  authority  to  make  the  contract;  that  at  the 
time  the  complaint  was  made  plaintiff  was  informed  that  the  only  one 
who  had  authority  to  make  contracts  was  the  defendant's  president, 
who  agreed  to  give  the  plaintiff  the  additional  $5  a  week,  however,  if 
plaintiff  continued  working,  as  if  there  was  no  contract  in  force,  and 
to  pay  plaintiff  the  $50  deposit ;  that  plaintiff  agreed  to  this,  and  prom- 
ised to  return  the  paper,  signed  by  defendant's  secretary,  under  which 
the  extended  hiring  was  claimed.  The  entries  in  defendant's  books 
admitted  in  evidence  corroborate  defendant's  version  that  for  the  first 
week  of  the  alleged  extended  period  plaintiff  was  paid  $25,  and  four 
days  thereafter  he  was  paid  a  balance  of  $5 ;  and  they  also  show  that 
on  the  same  day  he  received  the  additional  $5  he  received  a  check 
for  $50.  Plaintiff  claimed  that  this  $50  was  given  him,  not  to  repay 
the  deposit,  but  in  exchange  for  cash,  so  that  he  could  pay  a  painter's 
bill  with  the  check.  Although  defendant's  books  contain  a  separate 
exchange  account,  the  item  of  $50  does  not  appear  to  be  included  there- 
in, and  the  painter,  to  whom  plaintiff  swore  he  gave  the  check,  was 
not  produced  in  court. 

^s»For  other  caseg  lee  same  topic  t  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  KLBIN  V.  LOUIS  BARNETT  SONS  629 

When  the  contract  in  siiit  was  offered  in  evidence,  no  objection  was 
made  as  to  the  authority  of  the  secretary  to  bind  the  defendant.  De- 
fendant subsequently  endeavored  to  show,  however,  by  introducing  the 
minutes  of  the  corporation  in  evidence,  that  the  secretary  had  no  au- 
thority to  make  the  contract ;  but  the  court  excluded  the  evidence,  to 
which  ruling  exception  was  taken,  although  the  court  charged  the 
jury  that  it  was  for  them  to  say  whether  any  such  contract  was  made. 

[1,  2]  It  has  been  held  that  neither  the  secretary  nor  the  treasurer 
of  a  corporation  has  any  inherent  power  by  virtue  of  his  office  to  con- 
tract on  the  part  of  the  corporation.  Coney  Island  Automobile  Co.  v. 
Boynton,  87  App.  Div.  251,  84  N.  Y.  Supp.  347;  Greene  v.  Iroquois 
Hotel  (Sup.)  84  N.  Y.  Supp.  591.  But  in  Lyon  v.  West  Side  Transfer 
Co.,  132  App.  Div.  777,  117  N.  Y.  Supp.  648,  it  was  held  that  acts 
done  by  the  executive  officers  of  a  corporation  within  the  apparent 
scope  of  their  authority  in  regard  to  the  regular  business  of  the  cor- 
poration are  presumed  to  be  the  acts  of  the  corporation  and  binding 
upon  it,  and  a  person  dealing  with  such  officers  under  such  circum- 
stances is  not  required  to  prove  specific  authority  from  the  board  of 
directors,  and  is  not  affected  by  any  secret  provision  of  the  by-laws  not 
brought  to  his  attention. 

[3]  Plaintiff  testified  that  the  renewal  contract  was  handed  to  him 
by  defendant's  president,  who  it  appears  could  not  read  or  write  Eng- 
lish; and  the  original  written  contract  for  one  year  preceding  that 
covered  by  the  contract  in  suit  is  signed  by  the  treasurer  of  the  cor- 
poration only — a  fact  which  tends  to  show  that  general  officers  of  the 
defendant  other  than  the  president  had  power  to  make  such  contract. 
Upon  the  record  as  presented,  however,  defendant  had  a  right  to  show 
that  its  secretary  was  not  authorized  to  sign  the  paper,  so  that  all  the 
evidence  could  be  submitted  to  the  jury  for  their  determination  of  the 
question,  and  the  refusal  of  the  trial  court  to  allow  defendant  to  in- 
troduce evidence  of  such  lack  of  authority  presents  reversible  error. 

Plaintiflf  apparently  endeavored  to  show  diat  the  act  of  the  secre- 
tary, as  evidenced  by  the  signing  of  the  agreement,  was  the  result  of 
discussion  among  the  general  officers  of  defendant,  and  that  up<Mi  the 
faith  of  the  execution  of  the  new  contract  he  refrained  in  June,  1914, 
from  taking  another  position ;  but  the  evidence  was  excluded  on  de- 
fendant's objection.  Of  course,  if  on  the  new  trial,  whidh  must  be 
had,  such  proof  be  given,  the  jury,  if  they  believe  it  and  the  other  tes- 
timony in  support  of  plaintiff's  case,  would  be  authorized  to  render 
a  verdict  for  plaintiff,  even  though  it  should  appear  defendant's  sec- 
retary had  no  authority  under  the  by-laws  to  make  the  contract  in  suit. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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AINSWORTH  ▼.  ACJHESON  HARDEN  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department  April  25,  1916.) 

1.  Contracts  ^=>335(2) — ^Pleading — ^Pebfobmancb — Statute. 

In  suit  on  a  written  contract,  plaintiff  must  either  plead  the  facts 
constituting  performance  on  his  part,  or  avail  himself  of  the  privilege 
accorded  by  Code  Civ.  Proc.  §  533,  by  pleading  that  he  "duly  performed 
all  the  conditions  on  his  part'* 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  166^1676; 
Dec.  Dig.  €=»335(2).] 

2.  CoNTBACTS  ^=»335(2) — Pleading  Pebfobmance. 

Under  Code  Civ.  Proc.  f  533,  giving  plaintiff,  suing  on  a  contract  the 
privilege  to  plead  that  he  "duly  performed  all  the  conditions  on  his  part." 
in  suit  to  recover  under  a  contract  which  plaintiff  attadied  to  his  plead- 
ing, expressly  making  it  a  part  thereof,  where  plaintiff's  allegation  of 
performance  in  his  amended  complaint  was  that  he  "complied  with  all 
the  terms  and  conditions  of  the  said  agreement  on  his  part  to  be  kept  and 
performed  thereunder,"  such  amended  complaint  did  not  sufficiently 
plead  plaintlfTs  performance. 

[EJd.  Note,— For  other  cases*  see  Contracts,  Cent  Dig.  {$  1664^-1676; 
Dec.  Dig.  <®=>335(2).]  • 

3.  Pjleading  ^=s>214(4) — Demtjbbeb — Admission. 

Demurrer  admits  only  facts  pleaded,  and  not  the  pleader's  inferences 
or  conclusions  as  to  the  interpretation  of  a  contract  set  forth  in  the  com- 
plainlk 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  |  526%  ;  Dec.  Dig. 
<S=>214(4).] 

4.  Masteb  and  Sebvant  ^=>80(4) — Contbacts — ^Pleading— Complaint — Suf- 

ficiency. 

In  suit  on  a  contract  of  employment,  set  out  by  plaintiff  in  his  plead- 
ing, which  provided  that  the  extra  payment  sued  for  should  be  made  to 
plaintiff  on  a  certain  contingency,  the  complaint,  containing  no  allegation 
that  the  contingency  on  which  the  payment  depended  ever  hapi)ened,  or 
that  defendant  was  in  any  default  giving  plaintiff  a  right  to  the  payment 
independent  of  the  happening  of  the  condition,  was  insuffldent 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Oent  Dig.  {  113 ; 
Dec  Dig.  «=»80(4).] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Franklin  Ainsworth  against  the  Acheson  Harden  Com- 
pany. From  an  order  denying  its  motion  for  judgment  on  the  plead- 
ings, defendant  appeals.  Order  reversed,  and  motion  granted,  with 
permission  to  plaintiff  to  serve  an  amended  complaint. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 
RICH,  JJ. 

Edwards  H.  Childs,  of  New  York  City,  for  appellant. 

David  C.  Broderick,  of  New  York  City,  for  respondent 

CARR,  J.  This  is  an  appeal  from  an  order  at  Special  Term  in 
Kings  county  that  denied  defendant's  motion  for  judgment  on  the 
pleadings  and  overruled  its  demurrer  to  the  amended  complaint.  The 
plaintiff  sought  to  recover  the  sum  of  $2,000  under  a  written  contract 
which  he  attached  to  his  pleading  and  expressly  made  a  part  thereof. 
His  allegation  as  to  performance  on  his  part  is  in  language  as  follows : 

^=s>Por  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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"That  plaintiff  complied  with  all  the  terms  and  conditions  of  the  said  agree- 
ment on  his  part  to  be  kept  and  performed  thereunder." 

[1-4]  The  first  question  which  arises  on  this  appeal  is  whether  the 
foregoing  is  a  sufficient  allegation  of  performance  by  the  plaintiff.  It 
was  the  duty  of  the  plaintiff  either  to  plead  the  facts  constituting  per- 
formance on  his  part  or  to  avail  himself  of  the  privilege  accorded  under 
section  533  of  the  Code  of  Civil  Procedure  by  pleading  that  he  "duly 
performed  all  the  conditions  on  his  part."  Hedges  v.  Pioneer  Iron 
Works,  166  App.  Div.  208,  151  N.  Y.  Supp.  495.  It  would  seem  to  me 
that  this  amended  complaint  does  not  plead  sufficiently  the  plaintiff's 
performance.  The  plaintiff  urges,  however,  that,  inasmuch  as  he 
has  pleaded  the  written  contract  in  its  entirety,  his  allegation  of  per- 
formance by  him  of  all  the  conditions  therein  prescribed  on  his  part, 
is  equivalent  to  a  pleading  of  the  facts  of  due  performance.  I  think 
not,  for  the  demurrer  admits  only  facts  pleaded,  and  not  the  pleader's 
inferences  or  conclusions  as  to  the  interpretation  of  the  contract  set 
forth  in  the  complaint.  Greeff  v.  Equitable  Life  Assurance  Society, 
160  N.  Y.  19,  54  N.  E.  712,  46  L.  R.  A.  288,  73  Am.  St.  Rep.  659. 
The  point  may  seem  highly  technical,  but  the  authorities  against  the  ' 
plaintiff  are  numerous  and  uniform. 

There  is  another  objection  to  the  complaint,  which  seems  to  me  well 
taken  by  the  demurrer.  Under  the  contract  between  the  parties,  the 
plaintiff  was  employed  to  construct  and  perfect  certain  improvements 
in  sewing  machines  manufactured  by  the  defendant.  He  was  to  be 
compensated  by  a  weekly  wage  while  at  work  on  this  matter.  He  does 
not  sue  for  his  wages,  as  evidently  they  have  been  paid.  What  he 
seeks  to  recover  is  the  sum  of  $2,000  agreed  to  be  paid  to  him  under 
subdivision  4  of  the  contract,  which  provides  as  follows : 

"When  said  eight  machines  now  building  have  been  run  under  service  con- 
ditions to  the  satisfaction  of  said  company  for  30  days  and  the  United  States 
patents  thereon  have  been  granted  to  said  company,  said  company  will  pay 
said  Ainsworth  the  sum  of  two  thousand  dollars  ($2,000),  providing  said  Ains- 
worth  has  carried  out  the  provisions  of  this  agreement  up  to  that  time." 

The  complaint  contains  no  allegation  that  the  contingency  upon 
which  the  payment  of  the  sum  of  $2,000  depended  ever  happened,  or 
that  the  defendant  was  in  any  default  in  regard  thereto  which  gave  the 
plaintiff  a  right  to  the  payment  independent  of  the  happening  of  the 
event  contemplated.  Under  these  circumstances,  I  think,  the  com- 
plaint was  insufficient  on  this  point,  as  well  as  to  the  allegation  of  per- 
formance on  the  plaintiff's  part. 

I  recommend,  therefore,  that  the  order  be  reversed,  with  $10  costs 
and  disbursements,  and  that  the  defendant's  motion  for  judgment  on 
the  pleadings  be  granted,  with  $10  costs,  with  permission  to  Sie  plain- 
tiff to  serve  an  amended  complaint  within  20  days  on  payment  of  the 
costs  and  disbursements  as  aforesaid.    All  concur. 
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In  re  BAKER* 
(Supreme  Oaurt,  Special  Term,  Erie  County.    April  28,  1916.) 

L   COBPOBATIONS  ^=»49(2) — ^MlSLBADINQ  XJSE  OF  NaMB — INJUNCTION. 

The  right  to  relief  by  injunction  against  the  unfair  and  misleading  use 
of  a  corporate  name  is  not  confined  to  business  corporations,  but  extends 
to  benevolent,  humane,  and  cliarltable  organizations  incorporated  under 
the  laws  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Ck>rporationB,  Gent  Dig.  f  137;  Dec 
Dig.  <S=»49(2).] 

2.  CoBPORATioNS  ^=s>49(2) — ^NAHSs-nRicLiGions  Societies — Misi^ading  Use. 

The  "Polish  Roman  Catholic  Church  of  the  Holy  Mother  of  the  Rosary 
of  Buffalo*  N.  Y.,"  was  incorporated  under  Reli^ous  Corporations  Law 
(Consol.  Laws  1909,  c  61)  art  10,  and  its  affairs  were  thereafter  conduct- 
ed as  an  organization  independent  of  the  Roman  Catholic  Church,  though 
its  services  were  similar  to  those  of  that  church.  The  administrator  of 
the  diocese  of  Buffalo  applied  for  an  order  restraining  the  operation  of  an 
order  authorizing  a  change  in  its  name  to  "the  Polish  National  Catholic 
Church  of  the  Holy  Mother  of  the  Rosary,"  on  the  ground  that  the  pro- 
posed change  would  be  confusing,  and  would  mislead  members  of  the 
Roman  Catholic  Church  and  Polish  members  thereof  into  believing  that 
the  church  was  a  Roman  Catholic  church,  formed  to  unite  Roman  Cath- 
olics of  the  Polish  race.    Held,  that  the  application  would  be  denied. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  137;  Dec. 
Dig.  <g=>49(2).] 

Application  by  Nelson  H.  Baker,  as  Administrator  of  the  Diocese  of 
Buffalo,  for  an  order  vacating  an  order  dated  the  17th  day  of  Febru- 
ary, 1916,  and  filed  in  the  Erie  county  clerk's  office  on  the  18th  day  of 
February,  1916,  authorizing  a  change  of  name  of  "the  Polish  Roman 
Catholic  Church  of  the  Holy  Mother  of  the  Rosary  of  Buffalo,  N.  Y.," 
to  "the  Polish  National  Catholic  Church  of  the  Holy  Mother  of  the 
Rosary,"  and  for  the  vacation  of  said  order.    Application  denied. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo  (Daniel  J.  Kenefick, 
of  Buffalo,  of  counsel),  for  the  application. 

Rogers,  Locke  &  Babcock,  of  Buffalo  (Charles  B.  Sears,  of  Buffalo, 
of  counsel),  opposed. 

BIS  SELL,  J.  This  is  an  application  to  vacate  an  order,  heretofore 
granted  by  this  court,  authorizing  the  change  of  the  name  of  "the 
Polish  Roman  Catholic  Church  of  the  Holy  Mother  of  the  Rosary  of 
Buffalo,  N.  Y.,"  to  "the  Polish  National  Catholic  Church  of  the  Holy 
Mother  of  the  Rosary." 

The  papers  read  on  the  motion  show  that  "the  Polish  Roman  Cath- 
olic Church  of  the  Holy  Mother  of  the  Rosary  of  Buffalo,  N.  Y.,"  was 
duly  incorporated  under  a  law  of  the  state  of  New  York  (section  3, 
chapter  60,  Laws  of  1813,  now  article  10  of  the  Religious  Corporations 
Law)  in  the  year  1895,  by  persons  who  had  formerly  been  members 
of  St.  Adelbert's  Roman  Catholic  Church,  and  that  for  about  21  years 
thereafter  its  affairs  were  conducted  as  an  organization  acting  inde- 
pendently of  the  jurisdiction  of  the  Roman  Catholic  Church.  In  Sep- 
tember, 1913,  as  the  result  of  litigation,  possession  of  the  church 
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property  was  delivered  to  the  Roman  Catholic  Diocese  of  Buffalo,  and 
as  the  result  of  further  litigation  possession  of  the  property,  was  re- 
turned to  "the  Polish  Roman  Catholic  Church  of  the  Holy  Mother  of 
the  Rosary  of  BuflFalo,  N.  Y.,"  on  July  30,  1915.  In  the  course  of 
the  litigation  it  was  established  that  the  corporation  "is  and  always  has 
been  an  independent  ecclesiastical  body,  but  that  the  services  con- 
ducted were  generally  similar  to  those  of  the  Roman  Catholic  Church." 
The  petition  for  a  change  of  the  corporate  name  was  presented  to 
the  court  after  the  return  of  the  property,  and,  among  other  things, 
alleges  that : 

"The  experience  of  your  petitioner,  especially  during  tbis  litigation,  has 
eoDYinced  the  officers  and  c<mgregatlon  of  your  petitioner  that  it  is  extremely 
desirable  to  change  the  name  of  your  petitioner  to  a  title  which  will  clearly 
indicate,  beyond  any  possibility  of  misunderstanding,  the  difference  between 
your  petitioner  and  the  Roman  Catholic  Church ;  and  the  congregation  has 
voted  unanimously  in  favor  of  this  change  at  a  special  corporate  meeting 
duly  called  and  held." 

Annexed  to  the  petition  was  a  certificate  of  the  secretary  of  state 
to  the  effect  that  the  new  name  which  the  petitioner  proposed  to  as- 
sume is  not  the  name  of  any  other  domestic  corporation,  or  a  name 
which  he  deems  so  nearly  resembling  it  as  to  be  calculated  to  deceive. 
It  is  not  denied  on  this  application,  and  an  examination  of  the  statute 
discloses,  that  the  proceedings  for  a  change  of  its  corporate  name  were 
conducted  by  this  corporation  in  all  respects  in  accordance  with  the 
requirements  of  section^  60,  62,  and  63  of  the  General  Corporation 
Law. 

The  only  question,  therefore,  to  be  determined  on  this  application, 
is  whether  the  change  of  name  to  "the  Polish  National  Catholic  Church 
of  the  Holy  Mother  of  the  Rosary"  will  injure  the  Roman  Catholic 
churches  of  the  Diocese  of  Buffalo,  by  the  creation  of  a  false  im- 
pression that  this  church  is  a  duly  authorized  Roman  Catholic  church, 
subject  to  the  jurisdiction  of  the  Pope,  and  is  an  authorized  branch 
of  the  Roman  Catholic  Church,  organized  for  persons  of  Polish  na- 
tionality, and  constituting  a  national  church  for  such  persons. 

[1,  2]  The  rule  has  been  established  that  the  right  to  relief  by  in- 
junction against  the  unfair  and  misleading  use  of  a  corporate  name  is 
not  confined  to  business  corporations,  but  extends  to  benevolent,  hu- 
mane, and  charitable  organizations  incorporated  under  the  laws  of 
this  state  (B.  P.  O.  Elks  v.  Improved  B.  P.  O.  Elks,  205  N.  Y.  459, 
98  N.  E.  756,  L.  R.  A.  1915B,  1074,  Ann.  Cas.  1913E,  639),  and  it 
would  seem  that,  if  this  rule  had  been  invoked  by  the  Roman  Cath- 
olic Diocese  of  Buffalo  to  prevent  the  use  by  the  independent  ecclesi- 
astical body  now  under  consideration  of  the  name  adopted  by  it,  at  the 
time  of  its  incorporation  in  1895,  or  soon  enough  thereafter  to  escape 
the  intervention  of  the  equitable  doctrine  of  laches,  due  to  inexcusable 
delay  in  asserting  a  right,  the  use  of  the  name  then  adopted  would  prob- 
ably have  been  restrained,  as  calculated  to  deceive  the  public. 

It  is  the  contention  of  the  Diocese  of  Buffalo  that  the  proposed 
change  of  name  to  "the  Polish  National  Catholic  Church  of  the  Holy 
Mother  of  the  Rosary"  will  be  confusing  and  misleading,  and  will 
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be  the  cause  of  deceiving  various  members  of  the  Roman  Catholic 
Church  and  Polish  members  thereof  in  this  vicinity  into  believing  that 
this  independent  church  is  a  duly  authorized  Roman  Catholic  church, 
formed  for  the  purpose  of  uniting  into  one  organization  all  Roman 
Catholics  who  are  of  the  Polish  nationality  or  race. 

It  would  seem  that  the  new  name  now  proposed  would  be  less  likely 
to  mislead  "faithful"  Roman  Catholics  than  the  name  which  has  been 
used  by  this  independent  church  without  objection  for  more  than  20 
years,  and  which  will  continue  as  its  name  if  the  order  permitting  the 
use  of  the  changed  name  is  vacated.  The  combination  of  the  words 
"Polish  Roman  Catholic  Church"  is  surely,  more  strongly  indicative 
of  allegiance  to  the  See  of  Rome,  to  the  authority  of  the  Pope,  than 
the  combination  "Polish  National  Catholic  Church."  The  use  of  the 
word  "Polish"  in  both  titles  conveys  practically  the  same  impression, 
to  wit,  that  all  of  the  members  of  this  organization  are  of  the  Polish 
nationality  or  race ;  but  the  addition  of  the  word  "national"  will  not 
necessarily  convey  the  impression  that  the  members  are  of  the  Roman 
Catholic  faith. 

Reference  was  made  on  the  argument  to  the  historic  fact  that  the 
Roman  Catholic  Church  was  once  the  "national"  or  established  church 
of  Poland.  It  is  true  that  the  constitution  adopted  May  3,  1791,  by 
the  diet  held  at  Warsaw,  provided  that  the  national  religion  of  Poland 
should  be  the  "Roman  Catholic  faith";  but  this  constitution  was  in 
force  for  only  a  few  years,  and  the  dismemberment  of  Poland,  which 
occurred  at  about  the  time  the  constitution » went  out  of  existence, 
placed  the  parts  of  its  territory  into  which  it  was  partitioned  under 
the  dominion  of  the  three  adjacent  nations  of  Russia,  Prussia,  and 
Austria.  The  Greek  orthodox  church  is,  by  law,  the  state  church  of 
Russia,  and  the  government  of  Prussia  is  a  so-called  Protestant  gov- 
ernment ;  and  while  it  is  well  known  that  the  dominant  religion  of  the 
people  of  Poland  is  the  Roman  Catholic  religion,  there  has  been  in 
Poland  no  national  church  for  more  than  100  years,  and  the  Polish 
people  are  now  divided  in  religious  faith  among  the  Roman  Catholics,. 
Greek  Catholics,  Jews,  and  Protestants.  The  word  "Catholic"  is  gen- 
erally applied  in  this  country  to  the  adherents  of  the  Roman  Catholic 
faith ;  but  the  word  is  also  used  by  several  Protestant  sects,  and  is  re- 
cited by  them  in  their  several  creeds. 

I  am  of  the  opinion  that,  although  the  adoption  of  some  other  name 
than  the  name  recently  adopted  might  better  accomplish  the  objects 
claimed  to  be  desired  by  both  parties,  the  new  name,  "the  Polish 
National  Catholic  Church  of  the  Holy  Mother  of  the  Rosary"  will  be 
less  likely  to  create  the  impression  that  this  body  is  a  duly  authorized 
Roman  Catholic  church,  than  the  continuance  of  the  name  originally 
adopted  in  its  articles  of  incorporation. 

The  application  for  an  order  restraining  the  operation  and  effec- 
tiveness of  the  order  granted  by  a  justice  of  this  court  on  the  17th  day 
of  February,  1916,  and  filed  in  the  Erie  county  clerk's  office  on  the 
18th  day  of  February,  1916,  is  therefore  denied. 
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PARSONS  V.  HARRY  DOWIB  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    April  18,  191G.) 

1.  CouBTS  «=>190(2) — ^Municipal  Coubto — ^Decisions  Rjeviewablb — Orders. 

Under  Municipal  Court  Code  (Laws  1915,  c.  279)  S  154,  subd.  8,  provid- 
ing for  an  appeal  from  an  order  which  the  court  had  no  power  to  make, 
an  appeal  will  lie  from  an  order  of  the  Mlonicipal  Ck>urt  granting  plain- 
tiflfs  motion  for  an  open  commission  to  take  testimony  in  a  foreign  state, 
where  the  court  was  without  authority  to  make  such  order. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  <©=»190(2).] 

2.  Courts  ^=>190(5) — ^Municipal  Courts — Open  Commission. 

Municipal  Court  Code,  §  101,  declares  that  on  aflSdavit  of  either  party 
to  an  action  that  the  testimony  of  witnesses  not  witliin  the  city  of  New 
York  is  material,  the  court  shall  issue  a  commission.  Section  103  pro- 
vides that,  when  an  application  has  been  made  as  provided  in  section  101, 
a  commission  may,  in  the  discretion  of  the  court,  issue  without  written 
interrogatories.  Section  105  declares  that,  except  as  otherwise  provided, 
all  matters  as  to  the  issuance,  execution,  and  return  of  the  commission 
shall  be  governed  by  the  provisions  applicable  if  the  action  were  in  the 
Supreme  Court  Code  Civ.  Proc.  §  895,  declares  that  the  applicant  can- 
not be  examined  in  his  own  behalf  as  provided  in  previous  sections  with- 
out the  consent  of  the  parties.  On  motion  by  plalntiif,  who  was  a  non- 
resident, an  open  commission  to  take  the  testimony  of  plaintiff  and  such 
other  witnesses  as  might  be  offered  in  his  behalf  at  the  place  of  plain- 
tiiTs  residence  was  ordered.  Held,  that  as,  in  view  of  sections  preceding 
Code  Civ.  Proa  §  895,  the  examination  of  a  nonresident  party  can  be  had 
only  on  written  interrogatories,  a  stay  pending  appeal  from  the  order 
should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  «=>190(5).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Albert  C.  Parsons  against  the  Harry  Dowie  Company. 
Defendant  moves  for  a  stay  pending  an  appeal  from  an  order  of  the 
Municipal  Court  granting  plaintiff's  motion  for  an  open  commis- 
sion, and  plaintiff  moves  to  dismiss  the  appeal  from  such  order. 
Motion  for  stay  granted,  and  motion  for  dismissal  of  appeal  denied. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Winslow,  Keenan  &  Budd,  of  New  York  City,  for  appellant. 
Phelan  Beale,  of  New  York  City,  for  respondent. 

GUY,  J.  In  the  Municipal  Court,  upon  an  affidavit  made  by  one 
of  the  attorneys  for  the  plaintiff  in  this  action  to  the  effect  that  the 
plaintiff  resides  in  King  City,  Mo.,  and  is  not  a  resident  of  the  city  of 
New  York;  that  said  plaintiff  will  not  be  within  said  city  or  the  ju- 
risdiction of  the  court  at  the  time  of  the  trial  of  this  action ;  that  it 
is  necessary  to  take  his  testimony  and  that  of  other  witnesses,  and  up- 
on notice  to  the  defendant  the  court  below  granted  plaintiff's  mo- 
tion that  an  open  commission  issue  "to  take  the  testimony  of  the 
plaintiff  and  such  other  witnesses  as  may  be  offered  on  his  behalf  at 
the  city  of  King  City,  Mo.,  upon  oral  questions  and  answers."  The 
defendant  appealed  from  such  order,  and  moves  for  a  stay  of  the  trial 
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until  the  hearing  of  the  appeal  therefrom,  and  the  plaintiff  moves  to 
dismiss  the  appeal  upon  the  ground  that  the  order  is  not  an  appealable 
one. 

[1,  2]  To  determine  whether  or  not  the  order  appealed  from  falls 
within  the  purview  of  section  154,  subdivision  8,  of  the  Municipal  Court 
Code,  which  provides  for  an  appeal  from  an  order  which  "the  court 
had  not  the  power  to  make/*  we  must  first  ascertain  whether  the 
facts  necessary  to  give  the  court  jurisdiction  to  make  the  order  were 
stated  in  the  affidavit  upon  which  the  same  was  based,  as  required  by- 
section  101  of  the  Municipal  Court  Code,  and  also  whether  those 
sections  of  that  Code,  and  of  the  Code  of  Civil  Procedure  made  ap- 
plicable thereto,  confer  jurisdiction  upon  the  court  to  make  the  order 
aforesaid.  If  the  averments  in  the  affidavit  were  insufficient  to  war- 
rant the  issuance  of  the  commission,  or  if  none  of  the  sections  of 
the  Municipal  Court  Code,  or  of  the  Code  of  Civil  Procedure  prop- 
erly applicable  thereto,  give  power  to  the  court  to  grant  the  order, 
tiien  the  court  below  had  no  jurisdiction  in  the  premises,  and  the  order 
is  an  appealable  one. 

Section  101  of  the  Municipal  Court  Code  was  taken  from  section 
893  of  the  Code  of  Civil  Procedure,  and  provides  as  follows : 

"When  It  appears  by  affidavit  upon  the  application  of  either  party  to  an 
action  or  special  proceeding  that  the  testimony  of  one  or  more  witnesses,  not 
within  the  city  of  New  York,  is  material  to  the  applicant's  case,  the  court 
shall  issue  a  commission,"  etc. 

Section  103  of  the  Municipal  Court  Code  provides  that: 

"When  issue  has  been  joined  in  an  action  or  special  proceeding  and  an  ap- 
plication has  been  made  as  provided  in  section  101,  a  commission  may,  in  the 
discretion  of  the  court,  issue  without  written  interrogatories,  or  partly  upon 
written  interrogatories  and  partly  upon  oral  questions." 

Section  105  of  the  Municipal  Court  Code  provides  that: 

**Except  as  otherwise  provided  in  this  act  or  in  the  rules,  all  matters  with 
respect  to  the  issuance,  execution  and  return  of  the  commission,  the  disposal 
of  it  when  returned  and  the  effect  of  the  d^)osltion  as  evidence,  shall  be  gov- 
erned by  the  provisions  applicable  if  the  action  were  in  the  Supreme  Court  and 
the  deposition  taken  without  the  state  for  use  within  the  state.'' 

In  order,  then,  to  determine  within  what  limitations  a  commis- 
sion to  take  the  testimony  of  witnesses  outside  the  city  may  issue  out 
of  the  Municipal  Court,  resort  must  be  had  to  those  sections  of  the 
Code  of  Civil  Procedure  made  applicable  to  the  Municipal  Court  by 
section  105,  supra.  The  only  section  of  the  Code  of  Civil  Procedure 
that  need  be  referred  to  in  this  case  is  section  895,  which  reads  as 
follows : 

"The  last  two  sections  are  not  applicable,  where  the  party  Is  an  infant,  or 
the  committee  of  a  person  judicially  declared  to  be  Incapable  of  managing  his 
affairs,  by  reason  of  lunacy,  idiocy  or  habitual  drunkenness.  Nor  can  the  ap- 
plicant be  examined  in  his  own  behalf,  as  prescribed  in  those  sections,  except 
by  consent  of  the  parties." 

In  the  case  of  Ordway  v.  Radigan,  114  App.  Div.  538,  100  N.  Y. 
Supp.  121,  it  was  held  (syllabus) : 
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''Wben  an  application  is  made  to  examine  a  nonresident  party  to  an  action 
in  his  own  behalf,  as  well  bb  other  witnesses,  without  the  consent  of  the  other 
party,  the  examination  can  only  be  upon  interrogatories,  and  an  examination 
upon  an  open  commission,  or  an  examination  wholly  or  partly  upon  oral  ques- 
tions, is  unauthorised.  In  sudi  a  case  not  only  must  the  interrogatories  be 
annexed  to  the  order,  but  all  the  witnesses  to  be  examined  must  be  named.*' 

"Open  commissions,  whidi  have  the  effect  of  transferring  the  place  of  trial 
to  another  forum,  are  only  granted  in  extreme  cases." 

The  affidavit  in  the  case  at  bar,  upon  which  the  order  appealed  from 
is  founded,  is  silent  as  to  the  name  of  a  single  witness,  except  the  plain- 
tiiF,  and  except  as  to  him  fails  to  show  what  testimony  is  expected 
to  be  obtained  from  the  other  witnesses  or  how  it  is  in  any  way  ma- 
terial. A  reading  of  the  last  paragraph  of  section  895  of  the  Code 
of  Civil  Procedure,  which  declares  that  an  applicant  cannot  be  ex- 
amined in  his  own  behalf,  as  provided  in  sections  893  and  894,  except 
by  consent  of  the  parties,  would  seem  to  indicate  that  the  court  be- 
low had  no  power  to  make  the  order  appealed  from. 

We  do  not  intend  to  pass  upon  the  merits  of  the  appeal  upon  this 
motion,  but  simply  to  indicate  that  there  are  sufficient  grounds  to 
warrant  the  granting  of  a  stay  pending  the  appeal  taken  from  the 
order. 

Motion  for  stay  granted,  and  motion  for  dismissal  of  the  appeal  de- 
nied.   All  concur. 


P£;OFLE  T.  ABRAMS  et  at 
(Supreme  Oourt,  Appellate  Division,  First  Department    April  20,  191^) 

1.  Bail   ^=»77(2) — OanoNAL   Pbosxoittions — ^Fixing    Liabilitt— Obdeb    of 

FOSFSITXTBB. 

The  liability  of  the  principal  and  surety  upon  an  undertaking  becomes 
fixed  upon  entry  of  an  order  of  forfeiture. 

[Ed.  Note.— F6r  other  cases,  see  Bail,  Cent  Dig.  §|  341-349,  403 ;  Dec. 
Dig.  «S=»77(2).] 

2,  Baxl  ^=»9&— AcnoN  on  Undebtakinq. 

Upon  Uie  entry  of  order  of  forfeiture  of  an  undertaking,  it  becomes 
the  duty  of  the  district  attorney  under  the  terms  of  Consolidation  Act 
(Laws  1882,  c.  410)  §  1480,  to  enter  the  judgment  and  endeavor  to  col- 
lect it,  and  under  the  terms  of  County  Law  (Consol.  Laws,  a  11)  |  201, 
turn  the  proceeds  over  to  the  county  treasurer. 

[Ed.  Note;— For  other  cases,  see  Bail,  Cent  Dig.  $  424;  Dec  Dig. 
<d=>96.1 

&  Bail  «=s>79(l)-*-FoBFEiTnBE — ^Patment^-Remission. 

After  recovery  on  a  forfeited  undertaking  for  bail,  the  proceeds  paid  to 
the  county  belong  to  it  absolutely,  and  there  is  no  right  of  remission,  un- 
less by  statute. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent  Dig.  H  300-362,  365-368; 
Dec.  Dig.  ♦»79(1).] 

4.  Bail  ^=>79(2) — ^Fobfeitube— Payment— Remissiow. 

Under  Consolidation  Act,  I  1483,  the  certificate  of  the  district  attorney 
that  the  state  has  lost  no  rights  by  failure  of  a  surety  to  produce  a  prin- 
cipal Is  a  prerequisite  to  a  court*s  allowing  a  remission  of  forfeited  bail, 
unless  failure  to  obtain  the  certificate  is  excused. 

[Ed.  Note.— For  other  cases^  see  Bail,  Cent  Dig.  §f  363-^365,  369 ;  Dec. 
Dig.  «g=>79(2).] 
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5.  Bail  ^s>79(2) — Fobfbxtube — Remission. 

Where  the  principal  upon  a  forfeited  undertaking  did  not  surrender  for 
some  20  months  after  her  default  and  was  then  acquitted,  and  the  dis- 
trict attorney  refused  to  give  a  certificate  that  the  state  has  lost  no  rights 
by  her  default,  the  order  of  the  court  remitting  the  forfeiture  was  not 
warranted. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent.  Dig.  §$  36S-365,  360;  Dec. 
Dig.  <©=»79(2).] 

6.  Bail  ^=79(1) — FoBFEriED  and  Paid — ^Disposition  of  Proceeds. 

Consolidation  Act,  {  1483,  allowing  certain  courts  to  remit  money  paid 
on  forfeit  of  hail  In  certain  circumstances,  Is  not  mandatory  as  to  their 
action. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent  Dig.  §§  350-862,  365^68 ; 
Dec.  Dig.  «=»79(1).] 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  by  the  People  against  Bella  Abrams  and  others  to  for- 
feit bail.  An  order  was  subsequently  entered  remitting  the  forfeiture, 
vacating  the  judgment,  and  directing  the  repayment  of  the  amount 
paid.  From  an  order  resettling  said  order,  the  People  appeal.  Re- 
versed and  rendered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
PAGE,  and  DAVIS,  JJ. 

Robert  S.  Johnstone,  Asst.  Dist.  Atty.,  of  New  York  City  (George 
A.  Lavelle,  Deputy  Asst.  Dist.  Atty.,  of  New  York  City,  on  the  brief), 
for  the  People. 

Samuel  Fine,  of  New  York  City  (Julius  L.  Pinnes,  of  New  York 
City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  On  the  26th  day  of  July,  1913,  the  respondent 
was  arrested  by  a  police  officer  on  the  charge  of  having  committed  an 
act  of  prostitution  in  a  tenement  house,  and  was  held  in  bail  in  the 
sum  of  $500.  When  taken  to  the  police  station  she  gave  the  name 
Bella  Abrams,  and  sent  for  Morris  Mandelskorn,  and  delivered  to 
him  the  sum  of  $500,  which  he  and  she  now  claim  was  intended  to  be 
used  as  cash  bail;  but  it  was  not  so  used,  and  she  executed  an  un- 
dertaking with  him  as  surety  for  her  appearance  in  the  Magistrate's 
Court  at  9  a.  m.  the  next  day.  She  defaulted  in  appearing,  and  on  the 
28th  day  of  July,  1913,  the  undertaking  was  forfeited,  and  the  judg- 
ment entered  thereon  was  paid  by  the  surety  on  that  day.  She  claims  to 
have  been  misinformed  with  respect  to  the  time  at  which  she  was  re- 
quired to  appear,  and  that  when  she  did  appear  she  was  informed  by 
an  officer  at  the  police  station  that  her  case  was  not  on  the  calendar, 
and  that  she  was  at  liberty  to  go.  She  made  no  further  inquiry,  and 
took  no  step  with  a  view  to  procuring  the  return  of  her  money,  until 
June,  1914,  when  she  heard  that  bankruptcy  proceedings  were  pend- 
ing against  her  surety.  She  claims  that  she  then,  through  her  attor- 
ney, instituted  an  inquiry,  "and  discovered  the  facts  with  respect  to 
what  had  taken  place.  On  the  7th  day  of  April,  1915,  she  surrendered 
and  was  arraigned  and  tried  before  a  magistrate,  and  she  was  ac- 
quitted, evidently  on  account  of  the  failure  of  the  police  officer  to 
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remember  accurately  the  facts  which  transpired  nearly  two  years 
before.  She  then  applied  to  the  district  attorney  to  have  the  bail 
money  refunded,  and  he  refused  to  consent  thereto ;  and  on  a  petition 
verified  on  the  26th  day  of  October,  1915,  she  applied  to  the  court 
and  obtained  the  order  from  which  the  appeal  is  taken* 

[1,  2]  The  liability  of  the  principal  and  surety  became  fixed  upon 
the  entry  of  the  order  of  forfeiture.  People  v.  Bennett,  136  N.  Y. 
482,  32  N.  E.  1044;  People  v.  Parisi,  217  N.  Y.  24,  HI  N.  E.  253. 
It  then  became  the  duty  of  the  district  attorney  to  enter  the  judgment 
(New  York  Consolidation  Act,  §  1480),  and  to  endeavor  to  collect  it 
(People  V.  Salomon,  212  N.  Y.  446,  106  N.  E.  Ill),  and  to  turn  over 
the  money  collected  to  the  county  treasurer  (County  Law,  §  201).  The 
title  to  the  money  thereupon  became  absolute  in  the  county,  which 
might  apply  it  to  the  use  of  the  county  and  presumably  it  was  so 
applied. 

[3]  There  is  no  right  to  the  remission  of  such  a  forfeiture  unless 
granted  by  statute*  The  statutory  provisions  authorizing  the  remission 
of  moneys  collected  in  satisfaction  of  such  a  judgment  of  forfeiture 
in  the  county  of  New  York  are  those  contained  in  section  1483  of 
the  Consolidation  Act,  which  so  far  as  material  to  the  question  pre- 
sented for  decision,  provide  that  the  courts  therein  specified — 

•*inay,  upon  the  certificate  of  the  district  attorney  that  the  people  of  the  state 
of  New  York  have  lost  no  rls^hts  by  reason  of  the  failure  of  a  surety  to  pro- 
duce a  principal  in  compliance  with  the  terms  of  a  recognizance  giren  by 
them,  and  that  by  reason  of  the  principal  being  produced  the  said  people  of 
the  state  of  New  York  are  in  as  good  a  position  to  prosecute  said  principal 
as  when  such  failure  occurred,  whether  such  principal  has  been  tried  or 
%Thether  a  nolle  prosequi  has  been  entered  or  not,  by  order  vacate  and  set 
aside  or  modify  any  Judgment  heretofore  entered  or  that  may  be  hereafter 
entered  upon  the  forfeiture  of  such  recognizance  against  such  principal  and 
surety,  or  against  either,  and  as  to  either,  on  payment  to  the  chamberlain  of 
all  costs  included  in  such  judgment  or  judgments,  and  of  all  expenses  in- 
curred in  the  apprehension  or  recapture  of  such  principal,  and  if  such  fine 
shall  have  been  paid  or  judgment  collected,  in  whole  or  in  part,  upon  such 
forfeited  recognizance,  the  court  may,  in  its  discretion,  direct  the  same  or  any 
part  thereof  to  be  remitted,  and  the  otflcer,  district  attorney,  or  chamberlain, 
in  whose  hands  the  money  remains,  must  pay  the  same  or  the  part  re- 
mitted, according  to  the  order,  retaining  the  costs,  if  any,  as  aforesaid." 

[4]  It  would  seem  from  these  provisions  that  the  Legislature  in- 
tended that  the  certificate  of  the  district  attorney  should  be  a  prerequi- 
site to  such  relief;  but  it  was  stated  obiter  in  a  unanimous  opinion 
by  this  court  in  Matter  of  Sayles,  84  App.  Div.  210,  82  N.  Y.  Supp. 
671,  where  the  district  attorney  in  office  at  the  time  of  the  forfeiture 
whose  certificate  it  was  claimed  was  a  condition  precedent  to  the  re- 
mission had  died,  that  the  court  might  act  without  such  certificate  on 
satisfactory  proof  of  the  facts  which  the  certificate  would  afford. 
When,  if  ever,  a  case  shall  arise  in  which  it  is  impossible,  by  death  or 
otherwise,  to  obtain  the  certificate  of  the  district  attorney,  or  the  cer- 
tificate is  arbitrarily  withheld,  and  the  forfeiture  is  of  such  a  technical 
nature  that  it  is  perfectly  clear  that  the  people  could  not  have  been 
prejudiced,  it  will  be  necessary  for  the  court  to  consider  the  sound- 
ness of  that  dictum  in  Matter  of  Sayles,  supra,  and  that  will  neces- 
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sarily  have  to  be  tested  by  an  examination  of  the  inherent  power  of 
the  court  and  the  history  of  the  legislation  to  ascertain  the  true  spirit 
and  intent  of  the  law.  with  respect  to  requiring  the  certificate  of  the 
district  attorney. 

[6,  8]  In  the  case  at  bar,  however,  where  the  respondent  did  not  sur- 
render for  some  20  months  after  her  default  and  was  then  acquitted, 
it  is  not  only  possible,  but  it  is  probable,  that  the  people  were  preju- 
diced by  the  failure  of  the  respondent  to  appear,  and  the  district  attor- 
ney would  not  have  been  warranted  in  giving  the  statutory  certificate, 
and,  if  he  had  given  it,  the  court  would  not  have  been  justified  in 
granting  the  relief  sought,  which  does  not  follow  from  the  production 
of  the  certificate  of  the  district  attorney  alone,  for  the  statute  is  not 
mandatory  with  respect  to  the  action  to  be  taken  by  the  court.  See 
People  V.  Levy,  169  App.  Div.  571,  ISS  N.  Y.  Supp.  512;  People  v. 
McGinnis,  15  N.  Y.  St.  Rep.  382;  People  v.  Flegenheimer,  15  N.  Y. 
St.  Rep.  376;  People  v.  Tietjen,  7  N.  Y.  Supp.  642;  People  v.  Heit, 
152  App.  Div.  179,  136  N.  Y.  Supp.  651;  People  v.  Fisher,  8  N.  Y- 
St.  Rep.  382 ;  People  v.  Samuels,  7  N.  Y.  Supp.  659 ;  People  v.  Devine, 
7  N.  Y.  Supp.  660;  People  v.  Dale,  154  N.  Y.  Supp.  1137;  People  v. 
Flower  (App.  Div.,  1st  Dept.,  March  24,  1916) ;  People  v.  Schwarze, 
168  App.  Div.  124,  153  N.  Y.  Supp.  Ill;  People  v.  Kurtz,  9  N.  Y. 
Supp.  745. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs.  All  con- 
cur. 


(171  App.  Div.  126) 

KNAPP  ▼.  NIAGARA  JUNCTION  RY.  CJO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    January  22,  1910.) 

X.  TBIAL  ^=»191(8) — INBTBUCTIOZVS — CONTBIBUTOBY  NeOUGBNOE. 

In  an  action  for  Injuries  to  a  brakeman  In  coupling  cars,  where  he  was 
Injured  In  trying  to  push  the  drawhead  of  <Hie  of  the  cars  with  his  foot, 
so  that  It  would  line  up  with  the  drawhead  of  the  other  car  with  which 
the  coupling  was  to  be  made,  while  with  each  hand  he  had  hold  of  the 
grablrons  of  the  cars  to  be  coupled,  and  the  court  charged  that  If  the  en- 
gine, with  the  cars  which  were  coupled  to  It,  was  moving  at  the  time, 
plaintiff  could  not  recover,  a  request  to  charge  that,  If  the  drawheads  or 
couplers  of  the  two  cars  were  4  to  6  feet  apart  when  they  were  at  a 
standstill,  so  that  the  plaintiff  could  not  have  reached  the  handholds  on 
both  cars  until  they  came  closer  together,  the  verdict  must  be  for  def»id- 
ant,  based  on  the  Inference  that  the  car  must  have  been  moving  when 
plaintiff  took  hold  of  the  Irons  and  attempted  to  push  the  drawhead  over, 
was  properly  refused,  where  there  was  a  question  of  fact  as  to  the  dis- 
tance between  the  cars  before  they  were  ihoved  together  to  couple  them. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  §  430,  Dec.  Dig.  ^=» 

191(^.] 

2.  Appeal  and  Ebbob  ^=»216(7) — Objections — Pbesentation — Instbuctions 
— Requests. 

Where  the  court,  In  refusing  a  charge  that  If  the  drawheads  or  couplers 
of  cars  were  4  to  6  feet  apart  when  they  were  at  a  standstill,  so  that  the 
brakeman  could  not  have  reached  the  handholds  on  both  cars  till  they 

■  ■  m 
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came  closer  together,  the  verdict  must  be  for  defendant,  Indicated  that 
It  construed  the  charge  as  declaring  the  Inference  that  the  car  was  mov- 
ing when  the  brakeman  took  hold  of  the  irons  and  attempted  to  push  the 
drawheads  into  alignment  with  his  foot,  the  defendant,  relying  on  the  in- 
terpretation that  it  was  incredible  that  the  brakeman  could  have  taken 
hold  of  both  grabirons  when  they  were  separated  by  seven  or  nine  feet, 
should  have  called  the  court's  attention  to  that  interpretation. 

[Ed,   Note. — ^For  other  cases,  see  Appeal  and  Error,  Dec.  TAg.  ^=> 
216(7) ;  Trial,  Cent  Dig.  |  629.1 

Action  by  Francis  J.  Knapp  against  the  Niagara  Junction  Railway 
Company.  Defendant  moves  for  leave  to  appeal  to  the  Court  of  Ap- 
peals from  an  order  of  the  Appellate  Division,  Fourth  Department,  af- 
firming a  judgment  of  the  Supreme  Court  for  the  plaintiff  on  a  ver- 
dict for  $10,000,  and  also  affirming  an  order  entered  in  the  clerk's  of- 
fice denying  defendant's  motion  for  a  new  trial  on  the  minutes.  Mo- 
tion denied. 

See,  also,  156  N.  Y.  Supp.  1129. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Evan  HolHster,  of  Buffalo,  for  the  motion. 

Augustus  Thibaudeau,  of  Niagara  Falls,  and  E.  M.  Ashley,  of 
Lockport,  opposed. 

PER  CURIAM.  Only  one  of  the  questions  which  we  are  asked 
on  this  motion  to  certify  for  review  by  the  Court  of  Appeals  seems 
to  us  to  invite  particular  attention.  This  is  whether  the  trial  court  er- 
roneously refused  to  charge  at  appellant's  request  that : 

"If  the  drawheads  or  couplers  of  the  flat  car  and  the  box  car  were  4  to  6  feet 
apart  when  the  two  cars  were  at  a  standstill,  the  second  time,  so  that  the 
plaintiff  could  not  have  reached  the  handholds  on  both  cars  until  they  had 
come  closer  together,  then  their  verdict  must  be  for  the  defendant  of  no  cause 
of  action." 

[1]  Plaintiff  was  a  brakeman  employed  by  the  defendant  at  the 
time  he  was  injured.  The  injury  occurred  while  he  was  engaged 
in  the  operation  of  coupling  cars.  Two  previous  attempts  to  couple 
the  cars  had  failed  because  the  drawheads  were  not  in  proper  align- 
ment. When  the  plaintiff  was  injured  he  was  trying  to  push  with  his 
left  foot  the  drawhead  of  one  of  the  cars  over  so  that  it  would 
line  up  with  the  drawhead  of  the  other  car  with  which  the  coupling 
was  to  be  made.  The  crucial  question  in  the  case  was  whether  the 
engine  and  the  cars  attached  to  it  were  moving  towards  the  car  with 
which  the  coupling  was  to  be  made  at  the  time  plaintiff  tried  to  push 
the  drawhead  over.  The  court  charged  in  effect  that,  if  the  engine 
with  the  cars  which  were  coupled  to  it  was  moving  at  the  time,  plain- 
tiff could  not  recover.  Plaintiff's  evidence  tended  to  show  that  the 
cars  which  were  to  be  coupled  both  came  to  a  stop  after  the  second 
ineffectual  attempt  to  couple  them  had  been  made,  with  their  ends 
so  near  each  other  that  he  took  hold  of  the  grabiron  on  the  end  of 
the  car  to  his  left  with  his  left  hand  and  the  grabiron  on  the  end  of 
the  car  to  his  right  with  his  right  hand  in  order  to  get  a  purchase  in 
his  effort  to  shove  tlie  drawhead  over  with  his  foot  The  evidence 
158N.Y.S.- 
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is  conflicting  as  to  the  distance  the  ends  of  the  two  cars  were  apart 
when  they  stopped  after  the  second  attempt  to  couple  them  had  failed. 
Defendant's  evidence  tends  to  show  that  they  were  6  to  9  feet  apart, 
while  plaintiff  testifies  they  were  separated  by  only  about  4  feet. 

It  may  be  conceded  that,  if  the  ends  of  the  cars  were  separated  by 
even  6  feet,  plaintiff  could  not  have  taken  hold  of  the  grabiron  on  the 
end  of  each  car  to  secure  any  efficient  purchase  until  they  had  been 
moved  nearer  each  other.  Referring  to  the  request  to  charge,  it  ap- 
pears to  be  pointed  to  the  necessary  inference  that,  if  the  ends  of  the 
cars  were,  before  the  third  movement  to  couple  them  was  begun,  sep- 
arated by  some  7  to  9  feet,  then  it  would  necessarily  follow  that  the 
movement  had  been  begun  and  partially  completed  before  the  ends 
of  the  two  cars  could  have  been  near  enough  to  each  other  to  make 
it  possible  for  plaintiff  to  take  hold  of  the  grabiron  at  the  end  of  each 
car;  and  therefore  the  inference  followed  that  the  car  was  moving 
at  the  time  plaintiff  took  hold  of  the  irons  and  attempted  to  push  the 
drawhead  over.  That  this  was  the  view  the  learned  trial  court  took 
of  the  purpose  of  the  request  is  plain  from  his  statement  in  disposing 
of  the  request,  the  effect  of  which  was  that  so  far  as  that  inference 
was  to  be  drawn  a  question  of  fact  was  presented  forHhe  jur>''s  deci- 
sion.   In  this  view  we  concur. 

[2]  Appellant,  however,  now  urges  that  the  purpose  and  effect  of 
the  request  was  to  require  the  court  to  determine  as  matter  of  law  that 
it  was  incredible  that  plaintiff  could  have  taken  hold  of  both  grabirons 
when  they  were  separated  by  seven  to  nine  feet.  The  request  as  made 
was  susceptible  to  the  meaning  given  it  by  the  trial  court.  If  counsel 
intended  by  the  request  to  present  the  point  now  urged  it  would  seem 
that  the  court's  attention  should  have  been  directed  to  the  meaning 
now  claimed  for  it. 

The  motion  is  denied,  with  $10  costs  and  disbursements. 

Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with  $10 
costs. 


S.  L.  SNYDER  CO.,  Inc.,  r.  ABRAMS. 
(Supreme  Court,  Appellate  Term,  First  Department    May  4,  1910.) 

Pabtnership  ^=9162 — Undisclosed  Partnbbbhip — ^Liability  of  Agent. 

Where  a  partner  makes  a  contract  as  an  individual  without  disclos- 
ing his  partnership  and  the  other  party  does  not  know  of  it,  he  cannot, 
when  sued  on  the  contract,  relieve  himself  from  Individual  liability  and 
shift  the  liability  to  the  firm  by  disclosing  the  partnership  at  the  time 
of  trial. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  §{  296-299; 
Dec.  Dig.  ^=»162..1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  S.  L.  Snyder  Company,  Incorporated,  against  Milton 
Abrams.     From  a  judgment  of  the  Municipal  Court  in  favor  of  the 

^=»For  orber  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DlgesU  Si  Indexee 
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defendant,  and  denial  of  a  new  trial,  plaintiff  appeals.    Reversed,  and 
new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Louis  Rosenberg,  of  New  York  City,  for  appellant 

WHITAKER,  J.  Plaintiff  sued  to  recover  for  work,  labor,  and 
services  performed  by  plaintiff's  assignor  for  the  defendant.  The 
undisputed  testimony  shows  that  plaintiff's  assignor  made  the  contract 
to  perform  the  services,  if  one  was  made,  with  the  defendant  alone, 
who  did  not  disclose  at  the  time  that  he  was  a  member  of  a  copartner- 
ship, and  that  plaintiff  was  not  aware  of  that  fact  until  the  time  of 
the  trial.  When  it  so  appeared  the  trial  justice  dismissed  the  com- 
plaint upon  the  merits. 

This  was  error.  It  is  not  sufficient  to  relieve  a  party  who  makes  a 
contract  from  individual  liability,  and  to  shift  the  liability  upon  a  firm, 
unless  the  proof  shows  the  existence  of  such  firm  at  the  time  of  the 
making  of  the  contract  and  knowledge  thereof  on  the  part.of  the  plain- 
tiff. The  contract  in  this  case  was  made  with  the  defendant  individ- 
ually, without  knowledge  of  the  existence  of  the  copartnership  of  which 
the  defendant  claimed  to  be  a  member.  Moreover,  section  27,  sub- 
division 2,  of  the  Municipal  Court  Code  (Laws  1915,  c.  279),  pro- 
vides that : 

"No  action  shall  be  defeated  by  the  nonjoinder  or  misjoinder  of  parties. 
The  names  of  new  parties  may  be  added  and  the  names  of  parties  misjoined 
may  be  struck  out,  by  order  of  the  court,  at  any  stage  of  the  case  and  upon 
such  terms  as  justice  may  require." 

It  has  also  been  held  that  the  right  of  a  defendant  to  have  partners 
joined  upon  a  partnership  liability  is  waived  unless  taken  by  answer 
or  demurrer  (Alaska  Banking  &  Safe  Deposit  Co.  v.  Van  Wyck,  146 
App.  Div.  5,  130  N.  Y.  Supp.  563),  now  by  motion  under  section  88 
of  the  Municipal  Court  Code. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 
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m  Misc.  Rep.  692) 

PEOPLE  ▼.  PABELLI. 

(Court  of  General  Sessions  of  the  Peace.  New  York  (bounty.    February,  1916.) 

1.  Municipal  Cobpobations  <S=5>636 — Pouce  Reouiations— Pbobeouiiokb— 

Jurisdiction. 

A  Magistrate's  Court  of  the  city  of  New  York  has  summary  Jurisdic- 
tion of  cases  charging  a  violation  of  an  ordinance  prohibiting  any  per- 
son from  exposing  any  article  for  sale  In  any  park  or  parkway,  except 
under  permit  Issued  by  the  commissioner. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i 
1402;  Dec.  Dig.  <S=>636.] 

2.  Judgment  ^=>751 — Conclusiveness — Prosecution  pob  Violating  Ordi- 

nance. 

The  decision  of  a  magistrate  on  a  trial  for  violating  city  ordinance, 
forbidding  the  exposure  of  any  article  for  sale  In  any  park  or  parkway, 
except  under  permit,  Is  res  judicata  on  a  subsequent  trial  for  the  same 
offense,  at  the  same  place,  under  the  same  circumstances. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  ||  1309,  1310; 
Dec.  Dig.  «=»751.] 

3.  Municipal  Corporations  <g=»721(l) — Police  Bsoulations—Application 

OF  Obdinance. 

Under  New  York  City  Charter  (Laws  1908,  c.  135)  S  012,  giving  the 
X>ark  commissioner  charge  of  the  management  and  care  of  all  parks, 
parkways,  and  public  places  in  the  boroughs  over  which  he  has  Jurisdic- 
tion, and  of  the  streets  and  avenues  immediately  adjoining  them,  and 
giving  the  commissioner  power  to  authorize  and  regulate  the  projections 
on,  and  determine  the  line  or  curb  and  surface  construction  of,  streets 
and  avenues  lying  within  360  feet  from  the  outer  boundaries  of  a  park 
within  his  jurisdiction,  and  Laws  1869,  c.  890,  giving  the  commissioners 
of  a  park  power  to  broaden  a  street,  a  resolution  by  the  aldermen,  ap- 
proved by  the  mayor,  could  not  change  a  portion  Included  in  a  street  to 
a  park,  as  affecting  the  applicability  of  an  ordinance  providing  that  no 
person  shall  expose  any  article  for  sale  in  any  park  or  parkway,  except 
under  a  permit  to  be  Issued  by  the  commissioner. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1542;   Dec.  Dig.  <S=»721(1).] 

Appeal  from  Magistrate's  Court. 

Peter  Parelli  was  convicted  of  violating  an  ordinance  of  the  City 
of  New  York,  on  complaint  of  John  R.  Ashworth,  and  appeals.  Re- 
versed. 

Rutgers  B.  Miller,  of  New  York  City  (John  Kirkland  Clark,  of  New 
York  City,  of  counsel),  for  appellant. 

M.  H.  Murphy,  Asst.  Corp.  Counsel,  of  New  York  City,  for  the 
People. 

MULQUEEN,  J.  This  is  an  appeal  from  a  judgment  of  Magis- 
trate House  convicting  the  defendant  on  a  charge  of  violating  a  city 
ordinance  by  selling  newspapers  on  the  west  side  of  Broadway,  ad- 
joining Greeley  Square  Park,  without  a  permit.  The  magistrate  im- 
posed a  fine  of  $25,  or  in  default  of  payment  of  the  fine  directed  that 
he  be  imprisoned  for  a  period  of  IS  days. 

The  ordinance  in  question  is  section  12,  chapter  17: 

^=:>For  other  casts  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexes 
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"No  person  shall  expose  any  article  for  sale  or  exhibition,  nor  perform 
any  personal  service  for  hire,  nor  tajce  any  photograph  in  any  park  or  park- 
way except  under  a  permit  to  be  Issued  by  the  commissioner." 

The  appellant  maintains  that  this  judgment  should  be  set  aside  for 
three  reasons:  First,  that  the  matter  was  res  adjudicata;  second,  that 
the  act  of  the  defendant  was  not  a  violation  of  the  ordinance;  and, 
third,  that  the  magistrate  had  no  jurisdiction  to  dispose  of  the  case. 

[1]  There  is  no  merit  in  the  third  point.  There  is  no  doubt  that 
the  Magistrate's  Court  has  summary  jurisdiction  in  such  cases. 

[2]  As  to  the  first  point  it  appears  that  prior  to  the  14th  of  Jtme 
the  defendant  had  on  two  occasions  been  charged  with  a  violation  of 
the  same  ordinance,  in  the  same  place,  and  under  the  same  circum- 
stances— that  is,  selling  newspapers  at  the  same  place  without  a  per- 
mit— and  that  on  the  two  prior  occasions  Magistrate  Murphy  had 
decided  that  the  act  complained  of  was  not  a  violation  of  the  law. 

I  am  of  the  opinion  that  the  decision  of  Magistrate  Murphy  was  an 
adjudication  which  was  binding  on  Magistrate  House,  and  that  the 
latter  magistrate  had  no  authority  to  reverse  the  decision  of  Magistrate 
Murphy.  The  case  presents  the  anomaly  of  one.  Magistrate  House, 
imposing  a  severe  penalty  on  the  defendant  appellant  for  doing  an 
act  which  Magistrate  Murphy  had  twice  declared  was  entirely  proper. 
Such  conflicting  decisions  would  certainly  tend  to  confusion,  and 
would  not  promote  respect  for  the  acts  of  our  magistrates. 

[3]  I  am  also  of  the  opinion  that  the  second  point  taken  by  appel- 
lant's counsel  is  well  founded.  I  believe  defendant  had  a  right  to 
sell  newspapers  at  the  place  indicated  without  any  permit  from  any  one. 
In  support  of  the  judgment  it  has  been  shown  that  in  April,  1894,  the 
following  resolution  was  passed  by  the  board  of  aldermen  of  the  city 
and  approved  by  the  mayor : 

"Resolved,  that  the  area  bounded  by  the  south  side  of  Thirty-Second  street, 
the  north  side  of  Thirty-Fourth  street,  the  east  side  of  Broadway,  and  the 
wesc  side  of  Sixth  avenue,  be  and  it  shall  hereafter  be  known  as  Greeley 
Square,  provided  the  street  number  shall  not  be  changed  on  any  thoroughfare 
mentioned,  except  as  shall  be  hereafter  authorized  by  the  common  council.'* 

It  is  contended  that  under  section  612  of  the  charter  (Laws  of  1908, 
c.    135),  the  park  commissioner  had  jurisdiction  over   this   square: 

''Subject  to  such  general  rules  and  regulations  as  shall  be  established  by 
the  board,  each  commissioner  shall  have  charge  of  the  management  and  be 
responsible  for  the  care  of  all  such  parks,  parkways,  and  public  places  as  are 
situated  in  the  borough  or  boroughs  over  which  he  has  jurisdiction  and  of 
the  streets  and  avenues  immediately  adjoining  the  same.  ♦  •  •  Subject 
to  the  general  rules  and  regulations  established  by  the  board,  and  excepting 
as  otherwise  provided  in  section  612  of  this  charter,  each  commissioner  shall 
have  power  to  authorize  and  regulate  the  projections  on  and  determine  the 
line  or  curb  and  the  surface  construction  of  all  streets  and  avenues  lying 
between  any  park,  square  or  public  place  within  his  jurisdiction,  or  within 
a  distance  of  three  hundred  and  fifty  feet  from  the  outer  boundaries  thereof." 

In  Greeley  Square  there  is  a  small  triangular  grass  plot  .144  of  an 
acre  in  area.  It  is  inclosed  by  railing.  At  the  northerly  corner  of  the 
triangle  there  is  a  public  comfort  station,  at  the  southwesterly  comer, 
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within  the  railing,  is  a  statue  of  Horace  Greeley,  and  at  the  south- 
easterly corner  of  the  triangle — ^at  the  corner  of  Broadway  and  Thirty- 
Second  street — ^there  is  an  entrance  to  the  so-called  McAdoo  tunnel. 
This  triangular  space  is  bounded  on  the  south  by  Thirty-Second  street, 
on  the  east  by  Broadway,  and  on  the  west  by  Sixth  avenue.  This 
avenue  and  these  streets  had  been  established  as  such  long  before 
1894.  In  fact,  Sixth  avenue  was  legally  opened  as  far  as  Broadway 
in  the  year  1828,  Thirty-Second  street  was  legally  opened  from  Fifth 
avenue  to  Tenth  avenue  on  June  13,  1838,  and  Broadway  was  so 
opened  from  Twenty-Fifth  street  to  Forty- Fifth  street  on  May  15, 
1846. 

Prior  to  1894,  the  park  commissioner  had  no  jurisdiction  over  these 
streets.  His  only  title  to  authority  over  them  is  derived  from  the 
ordinance  passed  in  that  year.  The  origin  of  the  park  itself,  the 
.144  of  an  acre  lying  inside  the  railings,  is  not  entirely  clear.  The 
learned  assistant  corporation  counsel  has  stated  that  by  chapter  890 
of  the  Laws  of  1869  it  was  provided  that : 

"The  commissioners  of  the  Central  Park  shall  also  have  power  to  make  that 
part  of  Broadway  between  Thirty- Second  and  Thirty-Fifth  streets,  and  that 
part  between  Forty-Second  and  Forty-Seventh  streets,  or  any  part  or  parts 
♦  ♦  •  of  a  greater  width  or  widths  than  one  hundred  feet,  and  to  pre- 
scribe and  direct  what  part  of  the  open  spaces  between  the  said  streets 
caused  by  the  intersection  of  Broadway  with. one  of  the  avenues  of  the  said 
city  shall  be  included  as  part  of  Broadway.  The  said  commissioners  shall 
cause  duplicate  certificates  to  be  made  out  and  certified,  in  such  manner  as 
they  may  direct,  defining  and  describing  the  easterly  and  westerly  lines  of 
the  part  of  Broadway  aforesaid  as  located  and  established  by  them.  ♦  •  ♦ 
The  said  part  of  Broadway  as  laid  out  and  established  by  the  said  commis- 
sioners shall  be  a  part  of  one  of  the  streets  of  the  city  of  New  York  in  like 
manner  and  with  the  same  effect  as  if  the  same  had  been  so  laid  out  as  a 
public  street  on  the  map  or  plan  of  the  said  city  by  the  commissioner  ap- 
pointed." 

The  map  showing  the  easterly  and  westerly  lines  of.  that  part  of 
Broadway  between  Thirty-Second  and  Thirty-Fourth  streets  was 
filed  on  September  16,  1869.  By  said  map  it  appears  that  the  easterly 
line  of  Broadway  between  Thirty-Second  and  Thirty-Fourth  streets 
is  the  present  easterly  line  thereof,  but  that  the  westerly  line  of 
Broadway  between  said  streets  is  the  present  westerly  line  of  Sixth 
avenue ;  so  that,  as  a  matter  of  fact,  between  Thirty-Second  and  Thir- 
ty-Fourth streets,  Sixth  avenue,  as  such,  does  not  really  exist,  and 
this  is  borne  out  further  by  the  fact  that  the  houses  on  the  westerly 
line  of  what  is  apparently  Sixth  avenue,  between  Thirty-Second  and 
Thirty-Fourth  streets,  bear  Broadway  numbers.  So  that  it  is  clear 
that  not  only  is  the  present  westerly  side  of  Broadway  a  street,  but 
that  the  alleged  park  within  the  railing  was  legally  declared  to  be  a 
street. 

The  learned  assistant  to  the  corporation  counsel  has  also  informed 
me  that  he  cannot  clearly  ascertain  when  this  triangular  plot  was  set 
aside  for  park  purposes.  He  states  that  the  minutes  of  the  board  of 
aldermen  disclose  that  John  H.  Starin,  in  July,  1869,  was  given  a 
five  months'  extension  of  contract  to  complete  parks  at  this  point  by 
inclosing  same  with  an  iron  railing.    He  also  refers  to  a  report  dated 
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April  19,  1871,  in  which  this  triangular  plot  at  Sixth  avenue  and 
Broadway,  between  Thirty-Second  and  Thirty-Third  streets,  came  for 
the  first  time  under  the  superv^ision  of  the  park  department  as  at  pres- 
ent constituted.  Said  report  relates  to  the  "resetting  and  adjusting  the 
curb  and  excavation  of  trees,  filling  in  of  holes,  taking  out  of  rocks, 
etc.,  at  this  point.  The  dimensions  of  the  park  are  for  the  first  time 
definitely  given  as  .144  of  an  acre."  This  acreage  has  been  calculated 
by  the  chief  engineer  of  the  department  of  parks  and  his  calculation 
shows  that  the  present  actual  inclosure  of  the  park  by  an  iron  rail- 
ing comprises  the  dimensions  of  this  park  and  within  this  railing  there 
is  inclosed  the  acreage  aforesaid. 

It  is  clear,  therefore,  that  the  land  on  the  westerly  side  of  Broadway, 
where  this  boy  was  arrested,  was  a  street  and  not  a  park,  and  that  no 
legal  proceeding  was  ever  taken  to  make  it  a  park,  and  that  the  only 
jurisdiction  that  the  park  department  has  over  this  property  is  derived 
from  the  resolution  of  1894,  to  which  we  have  referred.  In  1894, 
therefore,  the  legal  title  to  these  streets  was  in  the  city  of  New  York. 
The  mayor,  aldermen,  and  commonalty  of  the  city  held  them  in  trust 
for  the  public  as  streets,  and  no  resolution  of  the  board  of  aldermen, 
approved  by  the  mayor,  could  change  their  character  from  streets  to 
a  park.  The  beneficiaries  of  the  trust  were  the  people  of  the  city, 
who  had  a  vested  right  to  use  these  thoroughfares  as  streets.  It  is 
lawful  for  this  newsboy  to  sell  newspapers  on  any  of  the  streets  of 
the  city  without  any  license  from  any  one,  and  this  right  could  not  be 
taken  from  him  by  the  resolution  referred  to.  It  was  the  duty  of  the 
city  of  New  York  to  keep  those  streets  in  good  condition,  so  that  they 
might  be  enjoyed  by  the  people  in  every  lawful  way.  The  city  author- 
ities, having  the  legal  obligation  to  see  that  the  streets  were  properly 
maintained,  could  transfer  the  care,  custody,  and  control  of  the  streets 
to  the  park  department;  but  such  action  on  the  part  of  the  city  of 
New  York  could  not  give  the  park  department  any  greater  powers 
than  the  city  itself  possessed.  The  park  department  derived  no  right 
from  that  resolution  to  prevent  any  newsboy  from  selling  papers  on 
those  streets,  or  requiring  him  to  secure  a  license  for  that  purpose. 

It  is  conceded  that  the  aldermen,  with  the  consent  and  approval  of 
the  mayor,  may  pass  an  ordinance  requiring  a  license  for  the  selling 
of  newspapers  on  the  streets  of  the  city ;  but  I  have  been  unable  to  find 
such  ordinance,  and  the  learned  counsel  to  the  corporation  has  not 
referred  to  any.  Moreover,  such  an  ordinance  must  be  general  in 
character  and  would  apply  to  all  the  newsboys  and  all  the  streets.  It 
could  not  make  it  legal  to  sell  newspapers  at  Thirty-First  street  and 
Broadway  and  forbid  their  sale  at  Thirty-Second  street  and  Broad- 
way. There  is  no  ordinance  in  which  it  is  expressly  provided  that  no 
license  should  be  required  for  the  sale  of  newspapers. 

In  chapter  14,  article  10,  section  130,  of  the  Code  of  Ordinances, 
which  defines,  for  the  purpose  of  licensing,  the  status  of  persons 
"hawking,  peddling,  vending  or  selling  merchandise  in  the  streets  of 
the  city,"  there  is  an  express  exemption  as  to  the  selling  of  newspa- 
pers.   The  subdivision  provides  that  **this  article  shall  not  apply  in  any 
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way  to  the  selling  of  newspapers  or  periodicals."  Broadway,  Sixth 
avenue,  and  Thirty-Second  street  are  streets,  and  the  ordinance  ap- 
plicable thereto  is  to  be  found  in  the  law  affecting  all  the  streets  in  the 
city,  and  not  in  any  regulation  of  the  park  commissioner. 

It  is  unnecessary,  for  the  purpose  of  this  action,  to  discuss  the  pow- 
ers of  the  park  commissioner  as  to  the  territory  embraced  within  the 
park  proper;  that  is,  the  rail  space  containing  .144  of  an  acre  and  cre- 
ated a  park  in  some  obscure  manner,  at  a  time  long  subsequent  to  the 
acquisition  by  the  city  of  the  territory  in  question  for  street  purposes 
in  the  manner  prescribed  by  law  for  the  laying  out  of  streets.  As  to 
those  streets  the  city  is  under  the  legal  duty  of  maintaining  them  so 
that  they  may  be  fit  for  the  use  of  the  public.  It  was  this  function 
which  was  transferred  to  the  park  department  by  the  ordinance  of 
1894. 

This  so-called  square  contains  some  of  the  most  valuable  property  in 
the  city  of  New  York.  Most  of  the  property  is  improved  by  very 
expensive  buildings.  The  owners  of  the  adjoining  properties  have 
rights  in  the  streets,  but  they  have  no  right  to  prevent  a  newsboy  from 
selling  a  newspaper  on  the  street  adjoining  their  property,  and  it  is 
just  as  lawful  for  this  newsboy  to  sell  newspapers  on  the  west  side  of 
Broadway  at  this  place,  and  on  the  east  side  of  Broadway,  and  on 
Thirty-Second  street,  and  both  sides  of  Sixth  avenue,  as  on  any  other 
street  in  New  York  City.  Conceding  that  the  city  has  legally  acquired 
title  to  .144  of  an  acre  as  a  park,  it  has  no  greater  rights  in  the  ad- 
joining street  than  the  owners  of  the  private  property  abutting  on  the 
streets. 

It  was  urged  on  the  argument  by  the  learned  assistant  corporation 
counsel  that  the  city  had  sold  the  privilege  of  selling  papers  on  this 
street  for  the  sum  of  $75  a  month,  and  that  an  adverse  decision  in  this 
case  would  involve  financial  loss  to  the  city.  It  appears  that  the  de- 
fendant formerly  had  a  stand  on  Broadway  adjoining  the  park  railing 
and  near  the  entrance  to  the  tunnel.  He  paid  $30  a  month  for  the 
"privilege."  Subsequently  his  permit  was  revoked,  and  the  pyermit 
given  to  the  real  complainant  in  this  case  for  $75  a  month.  The  de- 
fendant then  proceeded  to  sell  his  newspapers  on  the  street  at  the 
corner  of  Thirty-Second  street  and  Broadway.  He  maintained  no 
stand,  but  carried  his  stock  on  his  arm,  or  between  his  legs.  He  was 
thus  engaged,  creating  no  disorder,  and  quietly  selling  his  papers  to 
his  old  customers,  when  served  with  the  summons  in  this  action.  The 
holder  of  the  permit  complained  that  this  was  unfair  competition,  and 
that  he  should  have  a  monopoly  in  return  for  the  money  paid  by  him 
to  the  park  department. 

I  am  not  called  upon  to  discuss  the  right  of  the  park  commissioner 
to  give  a  permit  to  place  a  stand  on  Broadway  at  the  opening  of  the 
tunnel.  The  discussion  of  the  legality  of  such  a  permit  is  not  before 
me.  The  issue  is  the  right  of  this  newsboy,  or  any  other  newsboy,  to 
sell  papers  on  that  street  and  all  the  streets  of  the  city  without  a  license, 
and  I  find  that  that  right  is  clear  and  absolute.    The  learned  magis- 
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trate  was  clearly  in  error,  both  in  failing  to  respect  the  decision  of 
Magistrate  Murphy  and  in  his  disposition  of  the  case. 

The  judgment,  therefore,  must  be  reversed.  It  is  further  ordered 
that  the  money  which  the  defendant  was  compelled  to  pay  under  penal- 
ty of  going  to  jail  for  15  days  be  returned  to  him.  If  a  new  trial  be  de- 
sired, the  time  for  it  may  be  fixed  in  the  order  of  reversal,  to  be  set- 
tled on  notice  to  the  corporation  counsel. 

Judgment  reversed. 


XODNGBR  V.  CAMPBELL. 
HABBUBGER  v.  SAME. 

(llaniclpal  CJourt  of  City  of  New  York»  Borough  of  Manhattan,  Ninth  District. 

April  22,  1016.) 

1.  IiANDLOBD   AND  TENANT   ^=S>152(1) — ^REPAIRS. 

At  common  law  neither  the  landlord  nor  the  tenant,  as  between  them- 
selves, was  under  any  contractual  duty  to  make  repairs  to  the  demised 
premises. 

[Ed.  Note. — Tor  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  ({ 
538,  546,  554;   Dec.  Dig.  ^=5>152(1).] 

2.  LiANDLORD  AND  TENANT  ^=9125(2) — TeNANTABLE  CONDITION. 

At  common  law  there  was  no  implied  warranty,  in  the  absence  of  fraud, 
that  the  premises  were  reasonably  fit  for  the  purpose  for  which  they  were 
hired,  or  that  they  were  even  tenantable. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{  442, 
443;  Dee.  Dig.  <J=»125(2).] 

3.  Landlord  and  Tenant  «=»187(1) — Rent — Eviction  by  Law. 

In  an  action  for  rent,  it  Is  not  a  defense,  under  Real  Property  Law 
(Consol.  Laws,  c.  50)  §  227,  providing  for  release  from  rent  liability  by  un- 
tenantable Gonditiixi  from  destruction  or  injury  of  premises,  that  the 
premises  were  vacated  pursuant  to  direction  of  a  municipal  department 
because  of  noncompliance  with  its  orders,  where  the  lease  does  not  obli- 
gate the  landlord  to  comply  with  such  orders. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  1} 
770,  771,  774,  775;   Dec.  Dig.  <g=5>187(l).] 

Separate  actions  by  one  Younger  and  by  one  Harburger  against  one 
Campbell.    Judgments  for  plaintiffs. 

S.  A.  Langfur,  of  New  York  City,  for  plaintiffs. 
R.  K.  Brown,  of  New  York  City,  for  defendant 

PRINCE,  J.  These  actions  were  tried  as  one.  They  involve  sub- 
stantially the  same  facts  and  principles  of  law. 

Both  actions  are  brought  to  recover  rent  for  the  month  of  February, 
1916,  by  the  respective  owners  of  the  lodging  houses  Nos.  354  and  358 
Bowery,  New  York  City,  against  the  same  defendant,  who  hired  the 
entire  former  building,  and  the  whole  of  the  latter  building,  excepting 
the  store  on  the  ground  floor,  by  written  leases  executed  April  11, 
191 1.  The  leases  were  for  a  term  of  five  years  commencing  May  1, 191 1. 

The  defense  in  both  actions  is  eviction,  and  is  predicated  upon  the 

^=:9For  other  cased  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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conceded  fact  that  on  January  22,  1916,  the  fire  commissioner,  acting 
upon  the  initiative  of  the  bureau  of  fire  prevention  in  this  city,  and  in 
pursuance  of  an  order  of  the  Supreme  Court,  directed  that  the  demis- 
ed premises  be  vacated  because  of  the  noncompliance  with  certain 
orders  affecting  the  premises,  made  by  the  fire  prevention  bureau,  and 
that  they  remain  vacant  "until  the  said  orders  of  the  fire  commissioner 
are  complied  with."    The  premises  were  vacated  accordingly. 

Both  leases  provide  that  the  demised  premises  shall  be  used  only  for 
the  purposes  of  a  lodging  house,  and  that  the  tenant  shall  "make,  at 
his  own  cost  and  expense,  all  repairs  of  every  nature,  in  and  outside 
of  the  demised  premises,"  and  shall  "comply  with  all  statutes,  ordi- 
nances, rules,  orders,  and  regulations  of  the  federal,  3tate,  and  city 
government,  and  of  any  and  all  their  departments  and  bureaus,  ap- 
plicable to  said  premises,  for  the  correction,  prevention,  and  abate- 
ment of  nuisances  or  other  grievances  in,  upon,  or  connected  with 
said  premises  during  said  term,  and  shall  also  promptly  comply  with 
and  execute  all  rules,  orders,  and  regulations  of  the  New  York  Board 
of  Fire  Underwriters  for  the  prevention  of  fires,"  and  "at  the  expira- 
tion of  said  term  *  *  *  will  quit  and  surrender  the  premises  hereby 
demised,  in  as  good  state  and  condition  as  reasonable  use  and  wear 
thereof  will  permit,  damages  by  the  elements  excepted." 

Beginning  with  1914,  and  at  various  times  thereafter,  the  bureau 
of  fire  prevention  made  orders  that  certain  material  repairs  and  alter- 
ations be  made  in  both  buildings — substantially,  that  additions  and  re- 
pairs be  made  to  the  fire  escapes,  that  fireproof  frames  and  sashes  be 
constructed  in  the  windows  in  the  front  and  rear  of  the  buildings,  that 
the  stairway,  from  cellar  to  roof,  be  inclosed  with  fire-resisting  mate- 
rial, and  that  a  fire  alarm  system  be  installed.  The  plaintiflEs  demanded 
compliance  by  the  defendant  with  these  orders,  which  the  defendant 
refused,  and,  the  orders  remaining  unperformed,  the  vacation  order 
followed,  in  pursuance  of  section  775  et  seq.  of  the  Greater  New  York 
Charter  (Laws  1901,  c.  466,  as  added  by  Laws  1911,  c.  899). 

A  preliminary  point  is  made,  in  respect  to  the  premises  358  Bowery, 
that  because  the  store  on  the  ground  floor  was  not  included  in  the 
demise  the  defendant  could  not  be,  and  was  not,  required  by  his  lease 
to  comply  with  the  orders  of  the  fire  prevention  bureau."  It  need  only 
be  indicated  that  the  defendant  has  not  even  complied  with  so  much 
of  the  orders  as  directly  affect  the  demised  premises,  and  that  the  va- 
cation order  was  intended  solely  for  the  protection  of  so  much  of  the 
building  as  was  used  as  a  lodging  house,  as  appears  from  the  fact  that, 
notwithstanding  the  vacation  order,  the  ground  floor  has  since  been 
permitted  to  be  used  as  a  store. 

The  issues  of  law  are,  in  my  judgment,  precisely  the  same  in  both 
cases,  and  that  issue  is  whether,  because  of  the  enforced  vacation  of 
the  demised  premises  by  order  of  the  Supreme  Court,  the  defendant 
is  relieved  from  his  obligations  under  the  lease.  Whilst  the  law  books 
abound  with  cases  involving  substantially  the  same  facts  as  are  pre- 
sented in  the  cases  at  bar,  the  issues  of  law  were  different.  In  the 
present  cases  the  issue  is  not  whether,  the  repairs  having  been  made, 
the  expense  should  be  borne  by  the  landlord  or  the  tenant,  but  solely 


Digitized  by 


Caoogle 


Mun.  Ct.)  YOUNGER  V.  CAMPBELL  651 

whether  the  defendant  is  released  from  his  written  obligations  because 
he  may  not  use  the  premises  for  the  purposes  intended,  save  by  com- 
pl^'ing  with  the  orders  of  the  fire  prevention  bureau. 

The  question  whether  a  tenant  in  a  particular  case  is  obligated  by  his 
lease  to  make  substantial  repairs,  under  precisely  such  provisions  as  are 
contained  in  the  present  leases,  has  often  been  before  the  courts  and 
has  resulted  in  many  conflicting  decisions.  Nor  has  the  Court  of  Ap- 
peals in  its  most  recent  decision  (Herald  Square  Realty  Co.  v.  Saks  & 
Co.,  215  N.  Y.  427,  109  N.  E.  545)  served  to  definitely  fix  the  respec- 
tive liabilities  of  landlords  and  tenants  in  cases  of  such  disputes. 
Speaking  through  Werner,  J.,  in  that  case,  the  court  says: 

**It  is  impossible,  of  ooursej  to  lay  down  a  general  rule  that  toUl  preciselu 
fit  all  cases.  The  language  of  this  lease,  construed  in  the  Ught  of  contem- 
poraneous regulations,  usages,  and  customs,  seems  to  require  the  conclusion 
that  it  was  not  the  purpose  of  the  parties  to  subject  the  tenant  to  an  expense 
caused  wholly  by  extraordinary  and  unforeseen  building  alterations  made  nec- 
essary by  a  subsequent  and  radical  change  in  the  policy  of  the  municipal  gov- 
ernment" 

The  irreconcilability  of  the  adjudicated  cases  arises  from  the  con- 
flict between  the  principle  of  law  that  parties  are  bound  by  their  ex- 
press agreements,  and  that  courts  may  not  make  contracts  for  them,  on 
the  one  hand,  and  the  persuasive  equities  and  hardships  which  would 
be  imposed  by  holding  tenants  strictly  to  the  language  of  their  ob- 
ligations, on  the  other.  Were  the  question  presented  for  determination 
whether  the  tenant  has  obligated  himself  to  make  the  repairs  in  ques- 
tion, it  would  become  important  to  determine  whether  the  orders  result- 
ed by  virtue  of  statutes  enacted  subsequent  to  the  date  of  the  lease. 
The  burden  to  establish  the  imposition  of  greater  statutory  obligation, 
with  respect  to  the  demised  premises,  than  existed  at  the  time  of  mak- 
ing the  lease,  would  in  any  event  be  upon  the  defendant. 

The  fire  prevention  bureau  was  created  by  chapter  899,  Laws  1911, 
on  October  6,  1911,  and  went  into  effect  on  the  same  day.  The  leases 
in  question  were  executed  on  April  11,  1911,  and  went  into  effect  on 
May  1,  1911.  There  is  no  proof  before  me,  nor  do  I  understand,  that 
any  of  the  orders  of  the  fire  prevention  bureau  resulted  from  this  new 
statute.  The  effect  of  the  statute,  as  I  read  it,  was  merely  to  estab- 
lish a  new  bureau  and  to  transfer  to  it  certain  duties  and  functions, 
which  theretofore  had  been  discharged  by  other  bureaus  of  other  mu- 
nicipal departments,  and  thus  notwithstanding  the  decision  of  the 
Court  of  Appeals  in  the  case  of  Herald  Square  Realty  Co.  v.  Saks  & 
Co.,  supra,  I  would  be  inclined  to  hold  that  under  the  terms  of  the 
leases  and  in  view  of  the  general  language  employed  in  fixing  the  de- 
fendant's obligation  to  make  repairs,  that  the  defendant  was  obligated 
to  make  the  repairs  in  question,  and  is  in  no  position  to  urge  the  order 
of  vacation  as  a  defense  to  this  action. 

However,  in  my  judgment,  it  is  unnecessary  to  determine  this  ques- 
tion in  the  light  of  fundamental  principles  which  control  the  relations 
of  landlord  and  tenant.  Much  confusion  has  arisen  as  to  the  respec- 
tive duties  and  obligations  of  both  landlord  and  tenant  with  respect  to 
repairs  of  demised  premises. 
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[1,  2]  At  common  law  neither  the  landlord  nor  the  tenant,  as  be- 
tween themselves,  was  under  any  contractual  duty  to  make  repairs  to 
the  demised  premises,  and  there  was  no  implied  warranty,  in  the  ab- 
sence of  either  express  or  implied  fraud  (Steefel  v.  Rothschild,  179 
N.  Y.  273,  72  N.  E.  112,  1  Ann.  Cas.  676),  that  the  premises  were  rea- 
sonably fit  for  the  purpose  for  which  they  were  hired,  or  that  they  were 
even  tenantable.  The  doctrine  of  caveat  emptor  was  applied  to  chat- 
tels real.  In  the  case  of  Scheffler  Press  v.  Perlman,  130  App.  Div. 
576,  115  N.  Y.  Supp.  40,  where  a  lease  of  a  loft  provided  that  it  was 
"to  be  used  and  occupied  for  the  printing  business,"  and  contained  an 
express  covenant  that  it  had  a  carrying  capacity  of  "not  less  than  175 
pounds  to  the  square  foot,"  it  was  held  that  there  was  no  implied 
warranty  that  the  loft  was  suitable  as  a  printery.  Mr.  Justice  Clarke, 
writing  for  the  Appellate  Division  in  this  department,  says  as  follows : 

"In  Edwards  v.  New  York  &  Harlem  R.  B.  Co.,  9a  N.  Y.  245  [50  Am,  Rep. 
659],  Judge  Earl,  writing  for  the  court,  said:  *It  is  a  universal  rule,  to  which 
no  exception  can  be  found  in  any  case  now  regarded  as  authority,  that  upon 
the  demise  of  real  estate  there  is  no  implied  warranty  that  the  property  is  fit 
for  occupation,  or  suitable  for  the  use  or  purpose  for  which  it  is  hired.  The 
only  implied  warranty  in  such  case  is  one  for  quiet  enjoyment.'  In  Jaife  v. 
Harteau,  56  N.  Y.  398  [15  Am.  Rep.  438],  it  was  held,  as  stated  in  the  head- 
note,  that  *a  lessor  of  buildings,  in  the  absence  of  fraud  or  any  agreement  to 
that  effect,  is  not  liable  to  the  lessee  or  others  lawfully  upon  the  premises  for 
their  condition,  or  that  they  are  tenantable  and  may  be  safely  and  convenient- 
ly used  for  the  purposes  for  which  they  are  apparently  intended.*  In  Franklin 
V.  Brown,  118  N.  Y.  110  [23  N.  E.  126,  6  L.  R.  A.  770,  16  Am.  St.  Rep.  744], 
Judge  Yann  said:  *It  is  not  open  to  discussion  in  this  state  that  a  lease  of 
real  property  only  contains  no  implied  covenant  of  this  character  and  that  In 
the  absence  of  an  express  covenant,  unless  there  has  been  fraud,  deceit,  or 
wrongdoing  on  the  part  of  the  landlord,  the  tenant  is  without  remedy,  even 
if  the  demised  premises  are  unfit  for  occupation* — dtlng  a  number  of  cases, 
among  which  is  O'Brien  v.  Capwell,  59  Barb,  504,  where  the  court  declared 
that:  'As  between  landlord  and  tenant,  when  there  is  no  fraud  or  false  repre- 
sentations or  deceit,  and  in  the  absence  of  an  express  warranty  or  covenant 
to  repair,  ♦  ♦  *  there  Is  no  Implied  covenant  that  the  demised  premises 
are  suitable  or  fit  for  occupation,  or  for  the  particular  use  which  the  tenant 
intends  to  make  of  them,  or  that  they  are  In  a  safe  condition  for  use.'  The 
foregoing  cases  are  cited  and  approved  in  Steefel  v.  Rothschild,  179  N.  Y. 
273  [72  N.  E.  112,  1  Ann.  Cas.  676]." 

In  the  case  of  Gould  v.  Springer,  206  N.  Y.  641,  99  N.  E.  149,  which 
involved  a  lease  of  a  theater,  and  the  tenant  had  generally  obligated 
himself  to  make  repairs,  and  an  order  had  been  made  by  the  board 
of  health,  the  Court  of  Appeals  at  page  647  of  206  N.  Y.,  at  page  152 
of  99  N.  E.,  says  in  part  as  follows : 

"The  rights  and  obligations  of  the  parties  depend  on  the  lease.  There  was 
no  covenant  on  the  part  of  the  lessors  to  make  repairs  of  any  character,  and 
hence,  as  between  themselves  and  the  lessee  they  were  under  no  obligation  to 
comply  with  the  order  made  in  1904.  Franklin  v.  Brown,  118  N.  Y.  110,  113 
[23  N.  E.  126,  6  L.  R.  A.  770.  16  Am.  St.  Rep.  744] ;  Witty  v.  Matthews,  52  N. 
Y.  512,  514 ;  Daly  v.  Wise,  132  N.  Y.  306  [30  N.  E.  837,  16  L.  R,  A.  236].  While 
they  might  have  been  subject  to  an  action  for  a  penalty  brought  by  the  dty, 
that  was  no  concern  of  the  lessee  and  gave  him  no  right  to  compel  action  by 
the  lessors.  Even  if  noncompliance  should  result  in  the  closing  of  the 
theater,  the  lessee  xcould  have  no  remedy  against  the  lessors,  for  he  hud  failed 
to  protect  himself  against  such  a  contingency  by  an  appropriate  covenant,** 
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It  IS  equally  well  established  that  the  fact  that  a  tenant  has  under- 
taken to  make  certain  specific  repairs  imposes  no  obligation  on  the 
part  of  the  landlord  to  make  other  repairs.  Witty  v.  Matthews,  52 
N.  Y.  512.  Thus  the  defendant  in  the  cases  at  bar  is  in  no  position  to 
urge  the  breach  by  the  landlord  of  any  contractual  obligation  as  a 
defense  to  these  actions,  and  the  sole  question  to  be  determined  is 
whether,  upon  any  theory  of  "deprivation  of  use,"  either  under  the 
common  law  or  by  statute,  the  defendant  may  escape  liability. 

[3]  The  doctrine  of  eviction,  strictly  speaking,  applies  only  where 
by  the  acts  of  the  landlord,  either  of  omission  or  commission,  the  ten- 
ant has  been  deprived  of  the  beneficial  enjo)rment  of  the  premises; 
but  this  doctrine  has  been  extended,  both  by  adjudication  and  statute, 
to  other  cases,  and  for  the  purposes  of  convenience  the  cases  in  which 
defenses  of  so-called  eviction  may  be  set  up  may  be  grouped  into 
three  classes: 

First.  Where  by  the  acts  of  the  landlord,  or  title  paramount,  the 
tenant  is  physically  deprived  of  a  material  portion  of  the  demised 
premises  (actual  eviction),  or  where  he  is  deprived  of  its  beneficial  use 
(constructive  eviction).  This  class  embraces  the  usual  cases  of  evic- 
tion to  be  found  in  the  casebooks.  -• 

Second.  Where  by  statute  the  use,  to  which  the  premises  are  limit- 
ed by  the  express  provisions  of  the  lease,  is  prohibited.  The  case  of 
Adler  v.  Miles,  69  Misc.  Rep.  601,  126  N.  Y.  Supp.  135,  is  typical  of 
this  class.  In  that  case  a  portion  of  a  tenement  house  was  let  for 
a  moving  picture  show.  Subsequently  an  ordinance  was  passed  pro- 
hibiting, under  all  circumstances,  the  use  of  any  portion  of  a  tenement 
house  as  a  place  for  a  moving  picture  show,  and  it  was  held  that 
the  contract  of  the  parties,  by  act  of  law,  became  impossible  of  per- 
formance, and  that  the  defendant  was  released  from  his  obligations 
under  the  lease.  The  cases  at  bar  are  not  governed  by  that  decision, 
because  in  the  cases  at  bar  there  was  no  absolute  prohibition  against 
the  use  of  the  demised  premises  as  lod^ng  houses,  only  such  prohibi- 
tion so  long  as  certain  orders  remained  unperformed. 

Third.  Cases  falling  within  section  227  of  the  Real  Property  Law. 
That  section  provides  as  follows : 

"When  Tenant  may  Surrender  Premises,  Where  any  building,  which  is 
leased  or  occupied,  is  destroyed  or  so  injured- by  the  elements,  or  any  other 
cause  as  to  be  untenantable,  and  unfit  for  occupancy,  and  no  express  agree- 
ment to  the  contrary  has  been  made  in  writing,  the  lessee  or  occupant  may, 
if  the  destruction  or  injury  occurred  without  his  fault  or  neglect,  quit  and 
surrender  possession  of  the  leasehold  premises,  and  of  the  land  so  leased  or 
occupied ;  and  he  is  not  liable  to  pay  to  the  lessor  or  owner,  rent  for  the  time 
subsequent  to  the  surrender." 

Before  a  tenant  may  avail  himself  of  the  provisions  of  this  statute, 
the  premises  must  be  either  ''destroyed  or  injured  by  the  elements  or 
any  other  cause."  This  statute,  being  in  derogation  of  the  common 
law,  must  be  strictly  construed,  and  by  its  express  provisions  there 
must  be  physical  "injury  or  destruction"  of  the  premises.  Such  was 
the  effect  of  the  decision  in  Floyd-Jones  v.  Schaan,  129  App.  Div.  82, 
113  N.  Y.  Supp.  472.    It  is  not  sufficient  that  the  premises  became 
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untenantable  or  unfit  for  occupancy,  but  it  must  be  that  such  unten- 
antability or  unfitness  was  due  to  either  destruction  or  injury.  There  is 
no  claim  in  the  cases  at  bar  that  the  unfitness  of  the  lodging  houses  arose 
through  injury  or  destruction,  but  solely  because  of  the  noncompliance 
with  certain  requirements  of  a  mtmicipal  bureau.  The  tenant  asstimed 
the  risk  that  this  bureau  might  at  any  time  direct  such  repairs. 

I  have  not  overlooked  the  decision  by  the  Appellate  Division  in  this 
Department,  in  the  case  of  Warrin  v.  Haverty,  159  App.  Div.  840,  144 
N.  Y.  Supp.  1004.  It  undoubtedly  is  that  the  attention  of  that  court 
was  not  called  to  the  decision  of  the  Court  of  Appeals  in  Gould  v. 
Springer,  supra,  since  no  reference  to  the  latter  case  is  made  by  the 
Appellate  Division.  In  the  case  of  Warrin  v.  Haverty,  supra,  the 
board  of  health  ordered  the  landlord  to  make  certain  repairs  in  the 
premises,  and  the  landlord  demanded  that  the  repairs  be  made  by 
the  tenant.  The  tenant  refused  to  make  the  repairs,  tendered  posses- 
sion, which  the  landlord  refused,  and  the  tenant  then  removed  from 
the  premises,  and  the  action  was  brought  by  the  landlord  against  the 
tenant  to  recover  the  cost  of  the  repairs,  as  well  as  rent  for  the  build- 
ing subsequent  to  the  alleged  surrender,  and  the  Appellate  Division, 
in  reversing  a  judgment  in  favor  of  the  landlord,  says : 

"Here  this  building  must  have  been  untenantable  during  the  time  the 
repairs  were  being  made,  as  it  was  when  the  defendant  and  her  subtenant 
left  it  The  facts,  It  seems  to  me,  are  sufficient  to  bring  the  case  within  the 
meaning  of  the  statute  Justifying  a  surrender.  Tallman  v.  Murphy,  120  N. 
Y.  345  [24  N.  E.  716] ;  Moyd-Jones  v.  Schaan,  129  App.  Div.  82  [113  N.  Y.  Supp. 
472],  appeal  dismissed  203  N.  Y.  568  [96  N.  E.  430] ;  Meserole  v.  Sinn.  34  App. 
Div.  33  [53  N.  Y.  Supp.  1072],  affirmed  sub  nom.  Meserole  v.  Hoyt,  161  N.  Y. 
59  [55  N.  E.  274]" 

— the  section  referred  to  being  section  227  of  the  Real  Property  Law. 
Continuing,  the  court  says : 

"All  that  the  statute  requires  in  this  respect  is  that  the  injury  shall  be  of 
a  physical  nature  and  that  the  premises  are  thereby  rendered  untenantable  and 
unfit  for  occupancy,  and  under  the  facts  here  proved  this  was  a  question  for 
the  jury." 

There  can  be  no  quarrel  with  this  statement  of  the  law  by  the  court, 
but  the  difficulty  is  that  there  was  no  injury  to  the  premises  in  that 
case,  any  more  than  in  the  cases  at  bar.  It  is  not  to  be  presumed  that 
the  Appellate  Pivision  in  that  case  intended  to  overrule  those  princi- 
ples of  the  common  law  obtaining  where  the  statute  has  no  application. 
It  undoubtedly  is  that  the  attention  of  the  court  was  not  directly  drawn 
to  the  principles  of  the  common  law  which  controlled  that  decision, 
and  certainly  not  to  the  decision  by  the  Court  of  Appeals  in  Gomld  v. 
Springer,  supra.  The  cases  cited  by  the  Appellate  Division  in  the 
Warrin  Case,  will,  upon  examination,  be  found  not  to  sustain  the 
ruling  of  that  court.  They  are  all  cases  where  the  tenant  was  either 
deprived  of  the  use  of  the  premises  by  misfeasance  or  nonfeasance  of 
the  landlord,  or  where  the  untenantability  arose  from  either  physical 
injury  or  destruction. 

I  am  led  to  the  conclusion  that  section  227  of  the  Real  Property 
Law  has  no  application  to  a  case  where  the  premises  are  directed  to 
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be  vacated  by  one  of  the  municipal  departments  by  reason  of  the  non- 
c(xnpliance  with  certain  of  its  orders,  except  where  the  condition  of 
untenantability  arises  from  direct  injury  or  destruction* 

I  accordingly  award  a  judgment  for  the  plaintiffs  in  both  cases. 


In  re  BROWNING'S  BSTATB. 
(Surrogate's  Court,  New  York  County.    May  1,  1916.) 

1.  Taxation  C=»895(6) — ^Appbaiseuent  of  Decedent's  Pbopebtt — ^Allowance 

OP  Widow's  Doweb. 

Where  the  decedent  bequeathed  the  residue  of  his  estate  to  his  widow, 
without  positively  indicating  that  it  should  replace  her  dower  interest, 
she  could,  before  valuation  for  taxation,  have  her  dower  deducted  from 
the  value  of  the  real  estate  bequeathed  to  her. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  (  1719;  Dec. 
Dig.  iBf»895(e).l 

2.  Taxation  ^=»S95(7) — ^Appbaisbment  of  Decedent's  Pbopebtt — ^Deductions 

— Tbustee's  Commissions. 

Where  the  testator  empowered  trustees  under  the  will  to  sell  real 
estate,  but  did  not  require  sale,  which  was  not  necessary  to  the  admin- 
istration, no  sale  having  been  made  their  commissions  could  not  be  de- 
ducted from  the  assets  of  the  estate  on  appraisement  for  taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |  1719;  Dec 
Dig.  «BB>895(7).] 

3.  Taxation  ^=»895(6,  7) — Appbaisement  op  Decedent's  Pbopebtt — ^Deduc- 

tions— ^Debts  and  Expenses. 

Debts  and  administration  expenses  in  the  state  pf  probate  should  be 
deducted  from  the  assets  in  such  state  by  such  appraisers. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  DIj^.  §  1719;  Dec. 
Dig.  <e=»895(6,  7).] 

In  the  matter  of  the  estate  of  John  H.  Browning.  From  an  order 
fixing  taxes,  entered  upon  the  appraiser's  report,  the  executrix  appeals. 
Reversed,  and  report  remitted  for  correction. 

Deyo  &  Bauerdorf ,  of  New  York  City  (Joseph  F.  McCloy,  of  New 
York  City,  of  counsel),  for  appellant. 

Aron  L.  Squiers,  of  New  York  City,  for  state  comptroller. 

FOWLER,  S.  The  executrix  of  decedent's  estate  has  taken  this 
appeal  from  the  order  entered  upon  the  appraiser's  report  and  contends 
that  the  appraiser  erred  in  refusing  to  deduct  the  value  of  the  widow's 
dower  from  the  real  estate  of  which  the  decedent  died  seized.  The 
appraiser  found  that  the  value  of  decedent's  real  estate  in  this  state  was 
$233,375. 

[  1  ]  The  decedent  gave  to  his  executors  the  sum  of  $300,000  in  trust 
to  pay  the  income  to  his  son  during  his  life ;  all  the  rest  of  his  estate 
he  gave  to  his  wife.  The  personal  property  is  sufficient  to  set  up 
the  trust  fund  for  the  benefit  of  decedent's  son.    As  the  real  estate, 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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therefore,  IS  not  given  to  trustees,  but  to  the  widow  absolutely,  and  the 
will  contains  no  provision  which  would  indicate  that  the  decedent  in- 
tended to  deprive  his  wife  of  her  dower,  she  is  entitled  to  have  the 
value  of  her  dower  deducted  from  the  value  of  the  real  estate  devised 
by  the  will  of  the  decedent.  Lewis  v.  Smith,  9  N.  Y.  502,  61  Am.  Dec. 
706;  Konvalinka  v.  Schlegel,  104  N.  Y.  129,  9  N.  E.  868,  58  Am. 
Rep.  494;  Hortsmann  v.  Flege,  172  N.  Y.  384,  65  N.  E.  202;  Matter 
of  Weiler  (Sur.)  122  N.  Y.  Supp.  608,  affirmed  139  App.  Div.  905,  124 
N.  Y.  Supp.  1133. 

[2]  The  executors  also  contend  that  the  appraiser  erred  in  refusing 
to  deduct  from  the  assets  of  the  estate  the  executors'  commissions  on 
decedent's  real  estate.  The  decedent  gave  his  executors  power  to  sell 
his  real  estate,  but  this  power  was  not  imperative ;  the  real  estate  was 
devised  to  decedent's  wife,  subject  to  the  executors*  power  of  sale. 
The  power  has  not  yet  been  exercised,  and  the  payment  of  legacies  or 
the  administration  of  the  estate  does  not  render  it  necessary  that  the 
power  should  be  exercised.  At  the  present  time  the  executors  are  not 
entitled  to  commissions,  nor  will  they  be  entitled  to  such  commissions 
unless  they  exercise  the  power  of  sale;  therefore  such  commissions 
should  not  be  deducted  from  the  taxable  assets  of  the  estate  at  this 
time.  If  the  executors  should  sell  the  real  estate,  they  may  apply  to  this 
court  for  a  modification  of  the  order  fixing  tax,  so  as  to  provide  for 
the  deduction  of  their  commissions  upon  the  real  estate  actually  sold 
by  them. 

[3]  The  appraiser  erred  in  refusing  to  deduct  from  the  New  York 
assets  the  debts  and  administration  expenses  in  this  state.  Matter  of 
King,  71  App.  Div.  581,  76  N.  Y.  Supp.  220;  Matter  of  Grosvenor, 
124  App.  Div.  331,.  108  N.  Y.  Supp.  926. 

The  order  fixing  tax  will  be  reversed,  and  the  appraiser's  report  re- 
mitted to  him  for  correction,  as  indicated. 


Digitized  by 


Google 


Sup.  Ct)  IN  BB  BUGKl'S   ESTATE  657 

In  re  BUOKI'S  ESTATE. 
(Supreme  CJourt,  Appellate  DivisloD,  First  Department.    May  5,  191^) 

1,  Taxation  €=>897— Inheritance  Tax— Remainders — Statute. 

Under  Tax  Law  (Consol.  Laws,  c.  60)  §  230,  as  amended  by  Lews  1911, 
c.  800.  then  in  force,  and  providing  that  estates  in  expectancy  which  are 
contingent  or  defeasible,  and  in  which  proceedings  for  the  determination 
of  the  tax  have  not  been  taken,  or  where  the  taxation  has  been  held  in 
abeyance,  shall  be  appraised  at  their  full  value  when  the  persons  entitled 
thereto  shall  come  into  the  beneficial  possession,  without  diminution  on 
account  of  valuation  previously  made  of  the  particular  estates  upon  which 
the  estate  In  expectancy  was  limited,  the  taxation  of  a  Ufe  estate  in  two- 
thirds  of  a  decedent's  estate  with  a  power  of  appointment  of  the  remain- 
der was  properly  held  in  abeyance  until  the  power  of  appointment  was 
exercised  or  the  remainder  vested;  and,  where  no  otber  adjudication  of 
the  tax  had  been  made,  the  remainder  was  to  be  appraised  at  its  full  value. 

lEd.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  <S=»897.] 

2.  Taxation  ^s»897— Inheritance  Tax— Jurisdiction — Surrogate's  Court. 

In  such  case,  where  all  that  was  before  the  appraiser  and  the  surro- 
gate was  the  value  of  the  life  estate,  exclusive  of  the  life  tenant's  power 
to  appoint  the  remainder,  and  there  was  no  necessity  for  then  fixing  the 
value  of  the  remainder,  the  surrogate  had  no  authority  to  pass  on  that 
question,  and  his  order  was  conclusive  only  as  to  the  value  of  the  life  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dec.  Dig.  €=>807.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

Proceeding  to  assess  the  transfer  tax  upon  the  estate  of  Frederica 
Bucki,. deceased.  From  an  order  of  the  Surrogate's  Court  fixing  a  tax 
upon  certain  remainders,  the  Comptroller  of  the  State  of  New  York 
appeals.    Reversed,  and  matter  remitted  to  surrogate. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. 

Schuyler  C.  Carlton,  of  New  York  City,  for  appellant. 

Sidney  Bemheim,  of  New  York  City,  for  respondents.         ^ 

SCOTT,  J.  Frederica  Bucki,  by  her  will,  gave  her  son,  Charles 
Lloyd  Bucki,  a  life  estate  in  two-thirds  of  her  estate,  with  power  of 
appointment  of  the  remainder.  This  power  he  exercised  by  his  will 
in  favor  of  his  wife,  Louise  S.  Bucki.  Whether  or  not  his  will  op- 
erated as  an  effective  execution  of  the  power  of  appointment  was  a 
question  which  gave  rise  to  some  litigation,  and  which  was  finally 
decided  by  this  court  in  favor  of  his  widow  and  appointee.  Hirsch 
v.  Bucki,  162  App.  Div.  659,  148  N.  Y.  Supp.  214. 

The  value  of  the  life  estate  of  Charles  Lloyd  Bucki,  and  the  tax 
due  thereon,  was  fixed  by  an  order  of  the  Surrogate's  Court  dated 
SeptembcT  16,  1913.    That  order  provided  as  follows : 

"Further  ordered  and  adjudged,  that  the  tax  on  the  remainder  of  $18,259 
be  and  the  same  hereby  is  suspended  until  the  power  of  appointment  is  ex- 
ercised, or  the  remainder  vests  in  possession.  This  distribution  is  made  with 
the  understanding  that,  in  the  event  of  this  estate  vesting  differently  than 
as  set  forth  herein,  a  reappraisal  may  be  had  either  in  favor  of  the  estate 
or  the  state  of  New  York." 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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The  order  now  appealed  from  results  from  a  motion  for  the  ap- 
praisal of  the  remainder  passing  to  Louise  S.  Bucki  by  virtue  of  her 
husband's  appointment. 

[1,2]  The  Surrogate's  Court  has  appraised  the  remainder  at  the 
sum  of  $18,259,  being  the  value  thereof  as  stated  in  the  order  of  Sep- 
tember 16,  1913.  The  state  comptroller  insists  that  the  value  of  the 
remainder  should  be  appraised  at  its  full  undiminished  value  of  $42,- 
158.46.  He  bases  this  contention  upon  section  230,  c.  62,  Laws  1909, 
as  amended  by  chapter  800,  Laws  of  1911,  which  was  the  statute  in 
force  when  Frederica  Bucki  died.  That  section,  so  far  as  relevant, 
reads  as  follows : 

"Estates  in  expectancy  which  are  contingent  or  defeasible  and  in  which 
proceedings  for  the  determination  of  the  tax  have  not  been  taken  or  where 
the  taxation  thereof  has  been  held  in  abeyance,  shall  be  appraised  at  their 
fall,  undiminished  value  when  the  persons  entitled  thereto  shall  come  into 
the  beneficial  enjoyment  or  possession  thereof,  without  diminution  for  or  on 
account  of  any  valuation  theretofore  made  of  the  particular  estates  for  the 
purpose  of  taxation,  upon  which  said  estates  in  expectancy  may  have  been 
limited." 

This  case  seems  to  fall  directly  within  the  purview  of  this  statute. 
The  taxation  of  the  remainder  had  been  held  in  abeyance,  and  rightly 
so.  Matter  of  Howe,  86  App.  Div.  286,  83  N.  Y.  Supp.  825,  affirmed 
176  N.  Y.  570,  68  N.  E.  1118.  The  remainder  is  therefore  properly 
to  be  appraised  at  its  full  value,  unless,  as  respondent  insists,  the  order 
of  September  16,  1913,  is  a  binding  adjudication,  not  appealed  from, 
that  its  value  is  the  sum  mentioned  in  that  order.  Clearly  it  was  not 
such  an  adjudication.  All  that  was  before  the  appraiser  and  the 
surrogate  at  that  time  was  the  value  of  the  life  estate,  and  it  is  only 
as  to  the  value  of  that  estate  that  the  order  was  conclusive.  There  was 
no  necessity  for  then  fixing  the  value  of  the  remainder,  and  the  sur- 
rogate had  no  authority  to  pass  upon  that  question.  Matter  of  Mason, 
120  App.  Div.  738,  105  N,  Y.  Supp.  667,  affirmed  sub  nom.  Matter  of 
Naylor,  189  N.  Y.  556,  82  N.  E.  1129;  Matter  of  Seligmann,  170  App. 
Div.  837,  156  N.  Y.  Supp.  648. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  matter  remitted  to  the  Surrogate's 
Court  for  an  appraisement  of  the  remainder  and  the  fixation  of  the 
tax  thereon  in  accordance  with  this  opinion.    Order  filed.    All  concur. 


TALLBRT  v.  MASSACHUSETTS  BONDING  ft  INS.  CO. 

(Supreme  Court,  Appellate  DMsion,  First  Department.    May  5,  1916.) 

1.  Death  4f=>38 — Action — Special  Limitations. 

Code  Civ.  Proa  §  1902,  giving  a  cause  of  action  for  death  caused  by 
negligence,  does  so  only  upon  condition  that  the  action  be  commenced 
within  2  years  after  the  death. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent.  Dig.  {  53;    Dec.  Dig. 
^=»Por  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key -Numbered  Digests  &  Indexes 
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2.  Death  ^s»38 — ^Limitation  of  Action — Seaubd  Instruments. 

An  action  against  an  Insurance  company  to  recover  on  its  bond  under 
seal  for  death  caused  by  explosion  is  not  merely  an  action  on  a  sealed 
instrument,  suable  within  20  years,  under  Code  Civ.  Proc.  §  381,  but  is 
based  on  the  wrongful  death  statute  (Code  Civ.  Proc.  {  1902),  and  to  be 
commenced  within  2  years  from  the  death. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent  Dig.  {  53;  Dec.  Dig. 
«=»3&] 

Davis,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Herman  Fallert,  as  administrator,  against  the  Massa- 
chusetts Bonding  &  Insurance  Company  and  another.  From  a  judg- 
ment for  plaintiff,  the  named  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. 

John  R.  Halsey,  of  New  York  City,  for  appellant 
Saul  Gordon,  of  New  York  City,  for  respondent. 

Mclaughlin,  J.  On  the  llth  of  September,  1909,  one  Guiri 
was  conducting  blasting  operations  on  premises  in  the  city  of  New 
York.  The  plaintiff's  intestate,  a  boy  about  11  years  of  age,  while 
passing  along  one  of  the  public  streets  adjacent  to  the  premises  re- 
ferred to,  was  struck  by  a  stone  thrown  by  a  blast  and  sustained  in- 
juries from  which  he  died  shortly  thereafter.  Prior  to  commencing 
such  blasting  operations,  Guiri,  in  accordance  with  an  ordinance  of  the 
municipal  explosives  commission,  obtained  a  blaster's  Hcense.  In 
order  to  obtain  it  he  had  to  first  file  a  bond  with  the  fire  commissioner, 
"conditioned  for  the  payment  of  any  loss,  damage,  or  injury  resulting 
to  persons  or  property"  from  explosions.  This  bond  was  in  the  penal 
sum  of  $5,000,  executed  by  himself  and  the  appellant,  the  Massa- 
chusetts Bonding  &  Insurance  Company.  The  condition  of  the  bond 
was  that  Guiri  and  the  insurance  company — 

"shaU  well  and  truly  pay  to  the  said  city  of  New  York,  its  certain  attorneys, 
successors,  or  assigns,  any  loss,  damage,  or  injury  resulting  to  persons  or 
proi)erty  from  the  use  and  keeping  of  explosives,  and  strictly  observe  an  or- 
dinance and  the  regulations  made  thereunder  to  regulate  the  sale,  use,  and 
transportation  of  explosives  in  the  city  of  New  York,  ♦  •  ♦  under  and  by 
virtue  of  such  permit  as  aforesaid,  such  payment  to  be  for  the  benefit  of  any 
and  all  persons  suffering  damage  or  loss  thereby.    •    *    *  " 

On  the  30th  of  January,  1912,  this  action  was  brought  upon  the 
bond  given  by  the  insurance  company  to  recover  the  damages  alleged 
to  have  been  sustained  by  reason  of  the  death  of  plaintiff's  intestate. 
The  answer  set  up,  among  other  defenses,  that  the  action  was  not  com- 
menced within  2  years  after  the  death  of  the  decedent.  At  the  trial 
there  was  substantially  no  dispute  between  the  parties  as  to  the  facts 
involved,  except  those  relating  to  the  amount  of  damages  alleged  to 
have  been  sustained  by  the  plaintiff.  At  the  close  of  the  evidence  the 
insurance  company  moved  for  the  direction  of  a  verdict  in  its  favor,  on 
the  ground,  among  others,  that  the  plaintiff's  claim  was  barred  by  the 
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Statute  of  limitations;  the  action  not  having  been  brought  within  2 
years  from  the  death  of  the  decedent,  as  required  by  section  1902  of 
the  Code  of  Civil  Procedure.  The  motion  was  denied,  and  an  excep- 
tion taken;  the  trial  court  holding  that  the  Insurance  Company  was 
liable  upon  its  bond,  but  it  was  a  question  for  the  jury  to  determine 
the  amount  of  such  liability.  The  jury  subsequently  rendered  a  ver- 
dict in  favor  of  plaintiff  for  $4,000,  and  from  the  judgment  entered 
thereon  the  insurance  company  appeals. 

[1]  I  am  of  the  opinion  the  judgment  should  be  reversed.  The 
cause  of  action  sought  to  be  enforced  is  one  which  did  not  exist  at 
common  law.  It  was  created  by  statute,  which  gives  to  the  plaintiff, 
as  the  representative  of  the  deceased,  whose  death  was  caused  by  the 
negligence  of  Guiri,  the  right  to  maintain  the  action  to  recover  the 
damage  sustained  by  the  next  of  kin.  The  statute  which  gives  the 
right  to  maintain  the  action  does  so  only  upon  condition  that  it  be 
commenced  within  2  years  after  the  decedent's  death.  Section  1902, 
Code  of  Civil  Procedure.  This  action  was  not  commenced  within 
that  time.  That  fact  was  not  disputed,  and  for  that  reason,  as  it 
seems  to  me,  defendant's  motion  for  the  direction  of  a  verdict  in  its 
favor  should  have  been  granted. 

[2]  But  it  is  urged  by  the  respondent  that  the  action  is  not  brought 
to  recover  under  the  statute ;  that  it  is  an  action  upon  a  bond  which  is 
under  seal,  and  therefore  the  plaintiff  had,  under  section  381  of  the 
Code  of  Civil  Procedure,  20  years  within  which  to  bring  the  action. 
It  is,  in  one  sense,  an  action  upon  a  bond ;  but  it  is  something  more. 
It  is  to  recover  from  the  insurance  company  by  reason  of  its  bond  a 
liability  created  solely  by  statute.  Except  for  the  statute,  plaintiff 
would  not  be  entitled  to  recover  anything,  because  he  has  not  been 
injured  in  his  person  or  property.  The  time  within  which  an  action 
upon  a  bond  under  seal  may  be  brought  is  qualified  and  limited  by 
the  statute  which  gives  the  only  right  to  maintain  an  action  to  recover 
damages  for  the  death  of  the  decedent.  The  only  "loss,  damage  or 
injury"  the  plaintiff  has  sustained  is  that  growing  out  of  the  death  of 
intestate,  and  it  is  only  in  his  representative  capacity  that  he  can  main- 
tain an  action  to  recover,  and  in  order  to  do  that  he  had  to  commence 
the  action  within  2  years  from  the  death  of  the  decedent.  This  action 
was  not  so  commenced,  and  my  conclusion,  therefore,  is  that  it  cannot 
be  maintained. 

It  follows,  therefore,  that  the  judgment  appealed  from  must  be  re- 
versed, with  costs,  and,  inasmuch  as  the  facts  cannot  be  dianged,  the 
complaint  is  dismissed,  with  costs. 

CLARKE,  P.  J.,  and  SCOTT  and  SMITH,  JJ.,  concur.  DAVIS, 
J,,  dissents. 
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ROTHSCHILD  v.  HAVILAND. 
(Supreme  Court,  Appellate  Division,  First  Department    May  5,  1016.) 

Judgment  «=s>160 — Default  Judgment— Vacation — Affidavit  of  Merits. 

A  defendant,  applying  to  a  court  for  an  order  opening  his  default, 
must  show  as  a  condition  precedent  to  the  granting  of  such  relief  facts 
establishing  a  meritorious  defense;  and  an  affidavit  of  merits  alone, 
without  stating  any  facts  showing  the  merits  and  the  good  faith  of 
the  defense,  as  required  by  rule  23  of  the  General  Rules  of  Practice,  was 
insufficient. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  S§  314r-316; 
Dec.  Dig.  <S=>160.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Estley  Rothschild,  an  infant,  etc.,  against  Clayton  A.  Havi- 
land.  From  an  order  granting  defendant's  motion  to  open  his  default 
and  to  allow  him  to  serve  an  answer,  plaintiff  appeals.  Reversed,  ana 
motion  denied,  without  prejudice  to  a  renewal  on  proper  papers  and 
on  payment  of  costs. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SMITH,  and  PAGE,  JJ. 

Henry  C.  Neuwirth,  of  New  York  City,  for  appellant. 
William  H.  Smith,  Jr.,  of  White  Plains,  for  respondent. 

PAGE,  J.  The  affidavit  of  the  defendant  upon  which  the  motion  is 
based  contains  a  formal  affidavit  of  merits,  but  does  not  state  any  facts 
showing  merits  and  the  good  faith  of  the  defense  as  required  by  rule 
23  of  the  General  Rules  of  Practice.  It  has  been  repeatedly  held  that 
a  defendant,  applying  to  a  court  for  an  order  opening  his  default,  must 
show  as  a  condition  precedent  to  granting  of  the  relief  facts  establish- 
ing a  meritorious  defense,  and  an  affidavit  of  merits  alone  is  not  suffix 
cient.  Heischober  v.  Polishook,  152  App.  Div.  193,  195,  136  N.  Y. 
Supp.  567;   Clews  v.  Peper,  112  App.  Div.  430,  98  N.  Y.  Supp.  404. 

The  favor  of  the  court  should  be  extended  upon  proper  terms  when 
the  litigant,  who  has  a  meritorious  cause  of  action  or  defense,  has 
through  inadvertence  or  neglect  lost  his  right  to  have  his  day  in  court. 
The  favor  should  be  withheld  when  it  is  not  shown  that  there  is  a 
meritorious  controversy,  for  the  courts  should  not  be  burdened  with 
unfounded  claims  to  relief,  nor  should  a  just  cause  be  delayed  by  the 
interposition  of  an  unwarranted  defense.  Insistence  on  the  observance 
of  the  rule  makes  for  the  orderly  administration  of  justice,  and  is  not 
the  enforcement  of  a  mere  technical  rule  of  practice. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  the  motion 
denied,  with  $10  costs,  without  prejudice  to  a  renewal  of  the  motion 
upon  proper  papers  and  on  payment  of  costs.    All  concur. 
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THOMPSON  V.  AMERICAN  OPTICAL  CO. 
(Supreme  Court,  Special  Term,  New  York  County.    April  24,  1916.) 

New  Trial  ^=»8»~<*rounds— Surprise. 

Where,  on  the  trial  of  an  action  against  a  corporation  for  libel  contained 
In  a  letter  si^ed  by  the  corporation's  name  by  another,  followed  by  the 
words  "Legal  Dept.,"  It  appeared  from  the  testimony  of  that  Individual 
that  at  the  time  he  signed  the  letter  he  was  employed,  not  by  the  corpora- 
tion, but  by  trustees  to  whom  the  corporation  had  assigned  Its  assets  and 
the  right  to  use  Its  name,  and  that  the  business  of  the  corporation  was 
wound  up  as  appeared  in  the  records  of  the  state  In  which  It  was  incor- 
porated, whereupon  the  action  was  dismissed  on  the  merits,  plaintiff  Is  en- 
titled to  a  new  trial  for  surprise,  notwithstanding  the  fact  that  he  might 
by  diligent  Inquiry  have  ascertained  the  truth  before  the  trial,  since  he 
could  not  be  expected  to  anticipate  such  an  extraordinary  situation,  and  in 
such  circumstances  the  power  of  the  court  to  grant  a  new  trial  is  not  lim- 
ited by  the  rules  governing  ordinary  cases. 

PSd.  Note.— For  other  cases,  see  New  Trial.  Cent  Dig.  SS  177-180;  Dec. 
Dlig.  €=»89.] 

Action  for  libel  by  Warren  E.  Thompson  against  the  American  Op- 
tical Company.  Plaintiff  moves  for  a  new  trial,  after  dismissal  of  his 
complaint  on  the  merits,  upon  the  grounds  of  newly  discovered  evi- 
dence, surprise,  and  in  furtherance  of  justice.    Motion  granted. 

Barney  &  Schuldenfrei,  of  New  York  City  (Lewis  Schuldenfrei,  of 
New  York  City,  of  counsel),  for  the  motion. 

Jerome,  Rand  &  Kresel,  of  New  York  City  (George  F.  Lewis,  of 
New  York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  This  is  a  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  surprise,  and  in  the  furtherance  of  jus- 
tice. The  case  is  an  extraordinary  one.  The  action  is  brought  against 
the  defendant  as  a  corporation  for  libel  in  circulating  a  statement 
defamatory  of  the  plaintiff  signed  "American  Optical  Company,  H. 
H.  Styll,  Legal  Dept."  Upon  the  trial  the  plaintiff  called  Styll  as  a 
witness,  and  it  then  was  disclosed  that  the  American  Optical  Company, 
by  whom  the  witness  was  employed  at  the  time  he  signed  the  state- 
ment in  question,  was  not  the  corporation  of  that  name,  but  was  com- 
posed of  certain  trustees,  to  whom  the  corporation  has  assigned  all 
its  assets  and  the  right  to  u«se  its  name,  and  that  its  business  was  wound 
up  and  certain  settlements  made,  and  that  "all  that  exists  of  the  old 
corporation  to-day  is  its  charter,  which  returns  to  the  Massachusetts 
commissioner  of  corporations  show."  The  witness  further  testified 
that  the  name  was  not  a  registered  trade-name  which  is  being  used  by 
individuals.  The  plaintiff's  attorney,  as  soon  as  these  facts  came  out, 
claimed  surprise,  and  the  court  of  its  own  motion  dismissed  the  com- 
plaint upon  the  merits. 

The  affidavit  of  the  plaintiffs  attorney  states  that  shortly  after  the 
trial  it  was  discovered  that  the  letterheads  upon  which  the  alleged 
libelous  articles  were  written  state  that  the  American  Optical  Company 
was  incorporated  in  1869.     It  is  true  that  this  fact  would  not  prove 
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that  the  corporation  consented  to  thp  use  of  its  stationery  or  the  use 
of  its  name  in  this  particular  way ;  but,  if  the  fact  that  such  statement 
was  printed  on  the  letterheads  in  question  had  been  known  to  the  plain- 
tiff's attorney  at  the  time  of  the  trial,  he  might  well  have  pursued  his 
inquiries  to  ascertain  whether  such  stationery  was  so  used  with  the 
knowledge  or  consent  of  the  defendant  corporation,  and  whether  there 
were  not  other  facts  that  would  show  that  the  corporation  might  be 
held  as  the  one  responsible  for  the  injury  complained  of.  The  evi- 
dence discloses  a  situation  that  ought  never  to  be  permitted  to  exist. 
To  say  nothing  of  the  confusion  that  is  sure  to  arise  from  such  a  situ- 
ation, it  presents  nothing  less  than  a  trap  and  a  snare  to  all  persons 
who  attempt  to  do  business  with  such  a  double-faced  concern,  and 
the  rules  of  law  ought  not  to  be  applied  stringently  against  a  plain- 
tiff, surprised  upon  the  trial  by  the  sudden  disclosure  of  such  an  ex- 
traordinary state  of  facts.  There  is  no  reason  apparent  to  me  why 
the  plaintiff  should  be  held  to  the  responsibility  of  anticipating  such 
an  extraordinary  state  of  affairs,  and  no  reason  why  he  should  pre- 
viously have  prepared  himself  for  such  a  turn  of  the  case.  If  he  had 
been  aware  of  some  of  the  facts,  he  might  well  have  pushed  his  in- 
quiries, and  have  discovered  that  the  corporation  had  permitted  business 
to  be  thus  carried  on  in  its  name,  and  that  other  facts  exist  sufficient 
to  render  it  liable  for  the  wrong  done  the  plaintiff.  The  corporation, 
under  such  circumstances  as  are  disclosed  here,  is  not  entitled  to  the 
benefit  of  the  strict  application  of  rules  of  law  with  respect  to  such 
motions  as  this  which  have  been  formulated  for  application  to  ordi- 
nary cases,  but  which  are  not  applicable  to  such  an  extraordinary  situ- 
ation as  is  here  presented. 

In  fairness  to  the  attorneys  for  the  defendant,  it  ought  to  be  men- 
tioned that  they  do  not  seek  to  rest  their  opposition  to  the  motion  upon 
any  technical  grounds,  but  technical  grounds  occur  to  me  in  consid- 
ering the  motion.  I  do  not  think,  however,  that  the  power  of  the 
court  to  grant  a  new  trial  ought  to  be  or  that  it  is  hemmed  in  by  the 
salutary  rules  that  have  grown  up  for  guidance  in  cases  of  a  common 
character.  As  was  said  by  Mr.  Justice  Barrett  in  Corley  v.  New  York 
&  Hariem  R.  R.,  12  App.  Div.  409,  416,  42  N.  Y.  Supp.  941,  946: 

"It  Is  a  mistake  to  suppose  that  a  new  trial  can  only  be  granted  when  a 
case  therefor  can  be  classified  under  some  well-defined  head  such  as  surprise 
or  newly  discovered  evidence.  The  court  is  not  thus  limited.  The  true  rule 
is  well  stated  in  Graham  and  Waterman  on  New  Trials,  100&,  aa  follows:  'It 
need  scarcely  be  said  that  any  unconscionable  advantage  obtained  during  a 
trial  by  one  party  over  the  other,  through  fraud  or  artifice,  to  the  injury  of 
the  latter,  will  be  good  ground  for  a  new  triaL  So  obvious  a  principle  of  com- 
mon right  and  justice  requires  no  comment  and  needs  no  illustration.* " 

In  the  present  case  the  defendant  has  obtained  an  unconscionable 
advantage  over  the  plaintiff.  It  need  not  be  said  that  a  case  of  spe- 
cifically intended  fraud  on  the  defendant's  part  is  presented.  It  is 
enough  to  say  that  the  defendant  has  obtained  such  an  advantage 
through  no  fault  of  the  plaintiff,  but  solely  through  its  own  fault  in 
permitting  its  name  to  be  used  in  such  an  unusual  way. 

The  motion  is  granted,  with  $10  costs.    Settle  order  on  notice. 
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UNITED  STATES  LIGHT  &  HEAT  CORP.  ▼.  WALKER. 
(Supreme  Court,  Special  Tferm,  New  York  County.    April  17,  1916.) 

1.  Corporations  ^=>110 — Stock  Certificates — Cancellation — Complaint — 

Sufficiency. 

The  complaint  averred  that  a  receiver  was  appointed  for  a  foreign  cor- 
poration, that  a  stockholders'  protective  committee  was  appointed,  that 
such  committee  appointed  defendant  its  counsel,  that  plaintiff  corporation 
was  organized  with  the  advice  of  such  conunittee  and  its  counsel,  defend- 
ant becoming  its  chairman,  that  the  committee  submitted  to  plaintiff  an 
offer  to  assign  to  It  the  property  of  the  foreign  corporation  In  return  for 
the  issue  of  stock  by  plaintiff,  that  it  was  agreed  that,  after  the  issue  of 
stock  to  the  shareholders  of  the  foreign  corporation,  the  remainder  of 
plaintiff's  stock  should  be  retained  in  its  treasury,  and  defendant's  com- 
pensation settled  upon  a  reasonable  basis  by  agreement  between  plaintiff 
and  defendant,  that  defendant,  using  his  position  as  counsel  to  the  com- 
mittee and  chairman  of  plaintiff's  board  of  directors  without  authority, 
caused  a  large  number  of  the  shares  of  stock  to  be  issued  to  himself,  and 
that  plaintiff  was  ready  to  pay  defendant  a  fair  compensation,  closing 
with  a  prayer  that  such  compensation  be  fixed  and  defendant  required  to 
surrender  the  stock  illegally  issued  to  him.  Held  that,  if  defendant  ille^ 
gaily  secured  the  Issuance  of  shares  of  stock,  a  court  of  equity  has  juris- 
diction to  compel  him  to  surrender  same,  and  so  the  complaint  stated  a 
good  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  t  461;  Dec. 
Dig.  <e=»110.] 

2.  Corporations    ♦sallO— Stock    Certificates — Cancellation — ^Necessary 

Parties. 

In  such  case,  as  the  acts  of  defendant  were  against  plaintiff,  and  as  de- 
fendant's compensation  was  to  be  paid  by  plaintiff,  the  shareholders'  re- 
organization committee  was  not  a  necessary  party. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  S  461;  Dec. 
Dig.  «=»110.] 

Action  by  the  United  States  Light  &  Heat  Corporation  against  Guy 
M.  Walker.  On  demurrer  to  the  complaint.  Plaintiff's  motion  for 
judgment  granted,  with  leave  to  defendant  to  answer  on  payment  of 
costs. 

Olcott,  Gruber,  Bonynge  &  McManus,  of  New  York  City  (Wm.  M. 
K.  Olcott  and  T.  B.  Chancellor,  both  of  New  York  City,  of  counsel), 
for  plaintiff. 

Reed,  Gwinn  &  Deming,  of  New  York  City  (Horace  E.  Deming  and 
Harold  S.  Deming,  both  of  New  York  City,  of  counsel),  for  defend- 
ant. 

NEWBURGER,  J.  [1]  The  plaintiff,  a  New  York  corporation,  in 
its  complaint  alleges:  That  on  or  about  July  23,  1914,  a  receiver  was 
appointed  of  the  United  States  Light  &  Heating  Company,  a  Maine 
corporation.  That  thereafter  a  stockholders'  protective  committee  was 
appointed,  and  that  such  committee  appointed  the  defendant  its  coun- 
sel, and  that  subsequently  the  plaintiff  corporation  was  organized  by 
and  with  the  advice  of  said  committee  and  its  counsel,  and  the  defend- 
ant became  its  chairman.    That  said  committee  then  submitted  to  the 
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plaintiff  an  offer  to  assign  the  property  of  the  Maine  corporation  in 
return  for  the  issue  of  certain  stock  by  the  plaintiff.  The  complaint 
further  alleges  it  was  agreed  that  after  the  issue  of  the  stock  to  the 
stockholders  of  the  Maine  corporation  the  remainder  of  the  plaintiff's 
stock  should  be  retained  in  its  treasury,  and  that  the  defendant's  com- 
pensation should  be  settled  upon  a  reasonable  basis  by  agreement  be- 
tween the  plaintiff  and  the  defendant;  that  the  defendant,  using  his 
position  as  counsel  to  the  committee  and  chairman  of  the  plaintiff's 
board  of  directors,  without  authority  and  unlawfully,  caused  to  be 
issued  to  himself  5,000  shares  of  the  preferred  and  $32,500  of  the 
common  stock  of  the  plaintiff ;  and  that  the  plaintiff  is  ready  and  will- 
ing to  pay  the  defendant  such  compensation  as  may  be  determined  to 
be  reasonable  and  fair.  The  prayer  for  relief  asks  that  such  compensa- 
tion be  fixed  and  that  the  defendant  be  directed  to  surrender  the  stock 
so  illegally  issued  to  him. 

The  defendant  has  demurred  to  the  complaint  upon  the  grounds :  (1) 
That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action ;  (2)  that  there  is  a  defect  of  parties  defendant.  A  careful 
reading  of  the  complaint  discloses  a  good  cause  of  action  against  the 
defendant.  The  acts  complained  of  were  against  the  plaintiff,  and  if 
it  be  true  that  the  defendant,  without  authority,  issued  to  himself 
certain  stock,  then  a  court  of  equity  has  the  undoubted  power  to  grant 
relief. 

[2]  The  acts  of  the  defendant  were  against  the  plaintiff,  and,  as 
the  compensation  to  the  defendant  was  to  be  paid  by  the  plaintiff,  I 
cannot  conceive  of  any  interest  that  the  reorganization  committee  had 
or  may  have  in  the  matter ;  therefore  they  are  not  necessary  parties  to 
this  action. 

Motion  for  judgment  granted,  with  leave  to  defendant  to  answer 
upon  pajmient  of  costs.    Settle  order  on  notice. 


O'NEILJi  V.  DBLANET. 

(Supreme  Court,  Special  Term,  New  York  County.    October  5,  1909.) 

1-  Trade  Unions  ^=5>7 — Pbopebtt — ^Branch  Unions — TnxB  to  Funds. 

Where  the  constitution  of  a  labor  union  provided  that  a  branch  union 
should  control  Its  own  finances,  that  death  benefits  to  members*  families 
should  be  voted  by  a  branch  from  its  funds,  not  making  the  branches  ac- 
countable to  the  parent  union  for  sums  received  and  disbursed,  nor  re- 
quiring them  to  make  any  payment  to  it,  except  In  the  case  of  a  fine  im- 
posed upon  a  branch,  or  assessment  levied  for  the  union's  expenses,  a 
branch  union  had  title  to  the  funds  collected  by  it  from  its  members. 
[Ed.  Note.— For  other  cases,  see  Trade  Unions,  Dec  Dig.  «=>7.] 

2.  Trade  Unions  ^=»7 — Application  of  B^nds — Power  op  Members. 

Where  a  branch  labor  union  was  organized  and  funds  collected  from 
its  members  under  an  express  agreement  between  them  whereby  the  or- 
ganization waa  to  have  a  definite  name  and  purpose  inseparably  connect- 
ed with  the  loiiRshoremen's  union,  to  which  it  was  subservient,  a  mere 
majority  of  members,  in  course  of  a  subsequent  disruption  of  the  branch 

^=»For  otber  cases  sm  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlgesU  A  Indexes 
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union,  could  not  make  a  transfer  of  the  funds  of  the  branch  to  another 
organization,  though  all  members  of  the  branch  could,  by  their  own  act 
or  agreement,  apply  the  funds  to  any  purpose  deemed  desirable. 

[Ed.  Note. — For  other  cases,  see  Trade  Unions,  Dec.  Dig.  ^=»7.1 

Action  by  one  O'Neill  against  one  Delaney.  Form  of  decision  and 
judgment  to  be  presented  in  accordance  with  opinion. 

Stuart  G.  Gibboney,  of  New  York  City,  for  plaintiff. 
David  McClure,  of  New  York  City,  for  defendant. 

BISCHOFF,  J.  There  is  no  provision  in  the  constitution  under 
which  the  "branches,"  or  local  associations,  of  the  parent  union  were 
organized  whereby  the  funds  collected  from  members  of  a  branch  by 
the  officers  of  that  branch  were  to  become  the  property  of  the  union. 
On  the  contrary,  every  expression  of  the  instrument  on  the  subject 
of  the  receipt  and  payment  of  moneys  indicates  that  the  funds  were  to 
remain  the  property  of  the  local  association  from  whose  members 
they  were  collected.  That  a  branch  is  to  control  its  own  finances  is 
directly  provided  by  section  3,  article  1  of  the  constitution;  death 
benefits  to  members*  families  are  to  be  voted  by  a  branch  from  "its 
funds"  (article  2,  sections  2,  3,  4,  5) ;  and,  so  far  as  appears  from  the 
scheme  of  organization  throughout,  the  branches  are  not  made  ac- 
countable to  the  parent  union  for  sums  received  and  disbursed,  nor 
required  to  make  any  payment  to  it  except  in  the  case  of  a  fine  imposed 
upon  a  branch  or  assessment  levied  for  the  union's  expenses  (article  4). 

[1]  Looking  to  the  constitution,  therefore,  as  evidencing  the  con- 
tract under  which  the  members  parted  with  their  money  to  create  the 
fund  in  suit,  the  conclusion  is  irresistible  that  the  association — ^the 
branch — ^took  title  to  the  fund,  and  that  it  was  in  no  sense  a  collecting 
agent  for  the  union,  according  to  the  understanding  of  the  parties.  The 
controversy  with  respect  to  the  moneys  which  are  deposited  with  the 
West  Side  Savings  Bank  to  the  credit  of  "Branch  No.  2"  has  arisen 
through  a  vote  of  the  majority  of  the  members  of  that  branch,  present 
at  a  meeting,  to  secede  from  the  parent  union,  and  to  form  an  inde- 
pendent union  of  their  own,  known  as  "Local  79L"  Other  members 
of  "Branch  No.  2"  assert  that  they  are  still  the  members  of  the  as- 
sociation so  styled,  and  through  the  plaintiff,  as  their  president,  they 
claim  the  fund,  while  the  defendant  Delaney,  representing  the  reor- 
ganized association — the  one-time  members  of  "Branch  No.  2" — claims 
that  his  associates  succeeded  to  title  of  the  moneys.  So  far  as  the 
plaintiff  is  concerned  the  claim  of  "Branch  No.  2,"  pursuant  to  an 
order  of  interpleader,  is  asserted  only  through  an  assignment  from  the 
parent  union  upon  the  distinct  theory,  as  averred,  that  the  union,  not 
the  branch,  owned  the  money.  As  I  have  noted,  however,  the  plaintiff 
claimant  could  take  no  title  through  this  assignment,  since  title  was  not 
in  the  union,  and  except  upon  the  strength  of  the  assignment  no  claim 
is  made.  Therefore  an  actual  issue  as  to  the  fact  that  the  plaintiff 
claimant  represents  the  continued  organization  of  "Branch  No.  2"  is 
not  tendered  as  bearing  upon  that  claimant's  title,  and,  as  the  pleadings 
are  framed,  I  cannot  properly  award  the  fund  to  the  plaintiff  upon  the 
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theory  negatived  by  his  complaint  that  his  association,  as  "Branch  No. 
2,"  was  and  remained  the  owner  of  the  fund.  The  defendant's  claim 
that  the  new  organization,  "Local  791,"  succeeded  to  the  title  to  the 
moneys  of  "Branch  No.  2,"  cannot  be  upheld  upon  the  evidence  before 
me. 

[2]  Doubtless  all  the  members  of  the  branch  could,  by  their  own 
act  or  agreement,  apply  this  fund,  which  was  their  own,  to  any  purpose 
deemed  desirable ;  but  a  mere  majority,  at  a  stated  meeting,  could  not 
make  a  transfer  of  that  fund  to  another  organization  in  the  course  of 
a  disruption  of  the  existing  body.  Their  presence  and  voice  had  no 
such  efficacy.  The  branch  was  organized  and  the  fund  collected 
under  an  express  agreement  between  its  members  whereby  the  organ- 
ization was  to  have  a  definite  name  and  purpose  inseparably  connected 
with  the  longshoremen's  union — the  parent  body — ^to  which  it  was  sub- 
servient. Within  the  express  purposes  of  the  organization,  the  mem- 
bers present  at  a  meeting  could  bind  the  absentees  to  the  result  of  a 
vote  taken;  but  a  resolution  to  end  the  association  itself  involved  a 
modification  of  the  very  contract  under  which  the  meeting,  as  such, 
had  any  significance  whatever,  and  a  favorable  vote  upon  that  resolu- 
tion had,  of  course,  no  bearing  upon  the  property  rights  of  the  members 
who  had  not  consented  to  the  proposition.  Whether  mere  notice  of 
the  purpose  of  such  a  meeting  would  suffice,  if  given  to  all  members, 
is  a  question  which  does  not  arise  here,  since,  according  to  the  evidence, 
notice  was  not  given  to  all,  and  title  to  the  fund  could  not  pass  to  the 
new  organization  which  the  majority  of  the  individuals  present  at  that 
meeting  decided  to  create.  The  result  is  that,  upon  the  record  before 
me,  neither  of  the  parties  claimant  has  established  a  right  to  the  fund 
in  suit. 

I  have  indicated  upon  the  proposed  findings  submitted  my  disposal 
of  the  requests  to  find.  Form  of  decision  and  judgment  may  be  pre- 
sented accordingly,  on  notice  of  settlement,  providing  for  costs  to  the 
defendant  bank,  the  depository. 


MacKAY  et  al.  v.  TIDE  WATER  OIL  CO. 
(Supreme  Court,  Special  Term,  New  York  County.     April  25,  1916.) 

1.  Contracts  ^=>26 — Validity — Contracts  by  Correspondence. 

A  contract  may  be  made  by  correspondence ;  the  question  being  whether 
It  was  Intended  that  the  letters  between  the  parties  should  constitute  an 
agreement,  or  are  simply  to  be  deemed  negotiations  between  them. 

[Ed.  Note. — For  other  cases,  see  Contracts^  Cent  Dig,  §{  119,  120 ;  Dec. 
Dig.  «=>26.] 

2.  Contracts  ^=>16 — Intent  of  Pabtteb. 

To  be  final  an  agreement  must  comprise  all  the  terms  which  the  par- 
ties intended  to  introduce  into  it. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §§  49-56,  71--02; 
Dec.  Dig.  <&=pl6.] 

3.  Brokers  ^=>8(3) — ^Actions  tor  Compensation — Sufficiency  of  Evidence. 

In  an  action  to  recover  a  broker's  comnalssion  for  the  sale  of  gasoline, 
evidence  consisting  of  correspondence  between  plaintiff  and  the  defendant 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Kejr-Numbered  Digests  &  Indues 
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held  sfufficlent  to  show  a  meeting  of  the  minds  as  to  the  employment  of  the 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  §  9;    Dec.  Dig. 
<©=»8(3).] 

Action  by  George  D.  MacKay  and  another  against  the  Tide  Water 
Oil  Company.  Defendant  demurred  to  the  complaint,  and  plaintiffs 
moved  for  judgment  on  the  pleadings.  Demurrer  overruled,  with  leave 
to  defendant  to  answer. 

Erwin,  Fried  &  Czaki,  of  New  York  City,  for  plaintiffs. 
Gay  &  Goddard,  of  New  York  City,  for  defendant. 

NEWBURGER,  J.  The  complaint,  after  setting  forth  the  incor- 
poration of  the  defendant,  alleges :  That  the  plaintiffs  and  defendant, 
on  the  3d  day  of  December,  1915,  entered  into  an  agreement  whereby 
the  defendant  employed  the  plaintiffs  to  negotiate  a  sale  of  20,000,000 
gallons  of  gasoline  for  the  price  of  18^/^  cents  a  gallon,  until  the  10th 
day  of  December,  1915,  and  agreed  to  pay  to  the  plaintiffs  as  com- 
pensation one-half  a  cent  a  gallon,  and  further  agreed  that,  if  the  de- 
fendant continued  to  sell  to  a  customer  secured  by  the  plaintiffs,  the  de- 
fendant would  pay  to  the  plaintiffs  a  commission  of  one-half  cent  a  gal- 
Jon  on  all  gasoline  sold  to  such  customer  for  a  period  of  three  years 
from  January  1,  1916.  That  in  consideration  of  such  services  to  be  per- 
formed by  plaintiffs  the  defendant  gave  plaintiffs  an  option  to  sell 
said  gasoline  upon  the  terms  and  conditions  and  at  the  prices  provided 
in  said  contract  of  employment.  That  thereafter,  and  on  the  8th 
day  of  December,  1915,  said  option  and  contract  of  employment  was 
modified  in  writing.  That  thereafter  and  on  the  11th  day  of  Decem- 
ber, 1915,  the  defendant,  in  writing,  extended  the  period  of  the  op- 
tion to  noon  of  the  18th  day  of  December,  1915.  That  on  the  14th 
day  of  December,  1915,  the  defendant,  in  writing,  more  particularly 
specified  the  details  upon  which  it  agreed  to  sell  said  gasoline.  That 
thereafter,  and  on  the  16th  day  of  December,  1915,  the  plaintiffs  pro- 
cured a  customer,  able,  ready,  and  willing  to  purchase  said  gasoline, 
and  notified  defendant  that  they,  on  behalf  of  their  customer,  exer- 
cised said  option.  That  thereafter,  and  on  said  16th  day  of  December, 
1915,  the  defendant  notified  plaintiffs  that  it  withdrew  and  canceled 
said  option,  and  refused  to  sell  said  gasoline.  Attached  to  the  agree- 
ment are  the  letters  marked  Exhibits  A,  B,  C,  D,  E,  F,  and  G,  and 
which  constitute  the  agreement  referred  to  by  the  plaintiffs  in  their 
complaint.  The  defendant  has  demurred  to  the  complaint  and  the 
plaintiffs  move  for  judgment  on  the  pleadings. 

[1,  2]  From  a  reading  of  the  complaint  it  is  apparent  that  this  is  an 
action  to  recover  broker's  commission.  Was  there  a  contract  of  em- 
ployment ?  A  contract  may  be  made  by  correspondence,  and  the  ques- 
tion is:  Was  it  intended  that  the  letters  between  the  parties  should 
constitute  an  agreement  or  were  the  same  simply  to  be  deemed  as 
ngotiations  between  them?  An  agreement  to  be  finally  settled  must 
comprise  all  the  terms  which  the  parties  intended  to  introduce  into  the 
agreement.  Sherry  v.  Proal,  131  App.  Div.  775,  116  N.  Y.  Supp. 
23i 
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[3]  The  letter  of  December  3,  1915,  from  the  vice  president  of  de- 
fendant to  plaintiffs,  and  marked  Exhibit  A,  annexed  to  the  complaint, 
simply  informs  {rfaintiffs  that  the  defendant  is  a  large  producer  of 
gasc^ine  and  had  20,000,000  gallons  for  delivery  in  1916,  and  author- 
izing plaintiffs  to  negotiate  a  sale  at  18%  cents  U.  S.  gallon,  terms 
cash,  and  the  price  good  until  December  10,  1915.  The  next  letter, 
dated  the  same  day  and  marked  Exhibit  B,  also  from  the  vice  presi- 
dent of  defendant  to  the  plaintiffs,  says : 

**If  you  arrange  a  sale  of  this  gasoline  at  a  price  which  we  will  accept,  you 
will  be  paid  a  commission  of  %c  per  gallon.  If  we  continue  sales  to  a  cus- 
tomer you  may  secure  for  us  on  this  gasoline  after  the  above  delivery  is  com- 
pleted, we  will  continue  to  pay  you  a  commission  of  %c  per  gallon  for  gasoline 
sold  them  for  delivery  three  years  from  January  1,  1916." 

On  December  8th  the  defendant,  by  its  vice  president,  by  letter 
(Exhibit  C)  informs  plaintiffs  that,  if  Congress  passes  the  bill  taxing 
gasoline,  said  customer  would  have  to  pay  the  tax.  On  December  11th 
the  vice  president  of  the  defendant  writes  the  plaintiffs  (Exhibit  D) 
as  follows: 

"Tide  Water  Oil  Company,  11  Broadway,  New  York.  D.  Q.  Brown,  2d  Vice 
President.  December  11,  1915.  Mr.  George  D.  MacKay,  Mr.  Tracy  F.  Neu- 
man,  42  Broadway,  New  York  City — Gentlemen:  In  regard  to  the  option  which 
you  have  from  me  to  buy  20,000,000  gallons  of  gasoline  at  18%c  per  gallon, 
and  in  accordance  with  my  previoas  correspondence  with  you,  I  b^  to  notify 
you  that  I  hereby  give  you  notice  that  your  option  will  finally  expire  one  week 
from  to-day ;  that  is,  on  December  18,  1915,  at  noon.  If,  therefore,  you  desire 
to  accept  my  offer,  it  will  be  necessary  for  you  to  notify  us  to  that  effect,  make 
satisfactory  financial  showing,  and  make  agreement  with  us  in  regard  to  pay- 
ments, amounts  of  deliveries,  shipments,  etc.,  before  noon  December  18.  Very 
truly  yours,  [Signed]  Dickson  Q.  Brown.    DQB/BL4.C." 

On  the  14th  day  of  December,  the  defendant,  by  its  vice  president, 
wrote  the  plaintiffs  (Exhibit  E),  after  referring  to  the  quality  of  the 
gasoline,  the  method  of  handling  and  shipping  the  same,  the  follow- 
ing: 

**As  it  will  be  necessary  for  us  to  provide  some  time  ahead  to  manufacture 
sufficient  quantities  of  gasoline  to  carry  out  this  sale,  we  think  we  should  have 
some  assurance  of  a  financial  guaranty  that  the  buyers  will  carry  out  their 
side  of  the  contract,  and  we  expect  you  to  provide  some  sort  of  guaranty  which 
will  be  satisfactory  to  us.  We  will  not  accept  a  bond  of  a  surety  company. 
We  are  willing  to  financially  guarantee  our  ability  to  carry  out  the  sale  and 
delivery  under  the  terms  of  sale." 

These  letters  plaintiffs  claim  constitute  the  contract  of  employment. 
It  will  be  thus  seen  from  a  reading  of  the  correspondence  that  the 
plaintiffs  were  employed  to  procure  a  purchaser  who  would  make  a 
satisfactory  financial  showing,  and  make  the  necessary  agreement  as 
to  payments  and  deliveries,  which  plaintiffs  claim  they  did  by  the  let- 
ter of  December  16th  (Exhibit  F),  in  which  they  offered  a  customer 
and  asked  for  the  drawing  of  the  final  contract.  As  the  letter  of  De- 
cember 11th  (Exhibit  D)  gave  the  plaintiffs  until  December  18th,  the 
notice  of  the  plaintiffs  of  their  readiness  to  produce  the  customer 
ready,  willing,  and  able  to  purchase  was  in  time  and  all  that  was  re- 
quired of  them.    As  to  the  letter  by  defendant  of  the  cancellation  of 
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the  option,  as  that  appears  to  be  dated  the  same  day  as  the  notice 
by  the  plaintiffs  of  their  willingness  to  produce  the  purchaser,  I  am 
of  the  opinion  that  the  question  as  to  whether  the  same  was  written  and 
delivered  to  the  plaintiffs  prior  to  the  delivery  by  them  of  their  letter 
(Exhibit  F)  is  a  question  of  fact  that  cannot  be  determined  on  this  mo- 
tion. There  was  a  meeting  of  the  minds  as  to  the  employment  of  the 
plaintiffs,  and  the  complaint  sets  out  facts  sufficient  to  constitute  a  cause 
of  action. 

Motion  granted,  with  leave  to  defendant  to  answer  upon  payment  of 
costs.    Settle  order  on  notice. 


FI*AM  V.  GREENBERG. 
(Supreme  Court,  AppeHate  Terra,  First  Depart;ment.     May  4,  1916.) 

1.  Landlord  and  Tenant  «=»169(11) — Injubies  to  Tenant— Contributopt 

Neoliqencb— Question  for  Jury. 

It  was  not  contributory  negligence,  as  a  matter  of  law,  for  the  tenant  of 
a  rented  house  to  remain  In  her  apartment  after  the  landlord  undertook 
to  repair  a  door  and  left  It  In  an  Incomplete  condition,  though  the  danger 
was  not  a  hidden  defect 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§ 
646,  667,  684 ;    Dec.  Dig.  <e=»169(ll).] 

2.  Landlord  and  Tenant  ^=»164(3) — Personal  Injuries  to  Tenant — Obliga- 

tion OF  Landlord. 

Where  a  landlord  undertook  to  repair  the  door  to  an  apartment  of  the 
rented  house,  her  agents  were  bound  to  use  ordinary  and  reasonable  care 
In  doing  the  work,  even  if  there  was  originally  no  obligation  to  make  re- 
pairs. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  g  632 ; 
Dec.  Dig.  «=>164(3).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Essie  Flam  against  Bessie  Greenberg.  From  a  judgment 
of  nonsuit  at  the  close  of  plaintiff's  case,  she  appeals.  Judgment  re- 
versed, and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

David  Batt,  of  New  York  City  (Arthur  Hutter,  of  New  York  City, 
of  counsel),  for  appellant. 

Amos  H.  Stephens,  of  New  York  City  (Le  Roy  G.  Edwards,  of 
New  York  City,  of  counsel),  for  respondent 

COHALAN,  J.  This  actioii  was  brought  to  recover  damages  for 
personal  injuries.  In  October,  1915,  the  plaintiff  resided  at  No.  53 
East  Ninety-Ninth  street  in  a  house  owned  by  the  defendant.  In  the 
latter  part  of  that  month  the  defendant  undertook  to  repair  a  certain 
door  in  the  plaintiff's  apartment,  and  left  it  in  an  incomplete  condition. 
At  a  time  subsequent,  and  without  warning,  the  door  fell  upon  the 
plaintiff's  head,  in  consequence  of  which  she  sustained  severe  injuries. 
The  proof  went  to  show  that  the  defendant  had  knowledge  of  the  im- 

^=39 For  or  her  cases  see  same  topic  &  KET-NUMBER  in  an  Key-Numbered  Digests  &  Indexes 
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perfect  condition  of  the  door,  and  the  carelessness  of  the  defendant's 
agent  in  failing — after  beginning  the  work — to  leave  it  fully  repaired. 

The  defendant  contended  on  the  trial  that  the  plaintiff  had  not  sus- 
tained the  burden  of  proving  her  freedom  from  contributory  neg- 
ligence; in  a  word,  that  she  had  no  right  to  assume  the  hazard  of 
remaining  in  the  apartment  with  the  knowledge  that  the  door  had  been 
left  in  an  improper  condition,  and  if  she  did  so  remain,  and  was  in- 
jured, she  may  not  recover  in  this  action.  The  court  so  held,  and 
erroneously  dismissed  the  complaint. 

[  1  ]  It  was  not  contributory  negligence,  as  a  matter  of  law,  for  the 
plaintiff  to  remain  in  her  apartment,  even  though  the  danger  of  the 
door  was  not  a  hidden  defect.  Frank  v.  Simon,  109  App.  Div.  38, 
96  N.  Y.  Supp.  666;  Phelps  v.  Kaufman,  152  App.  Div.  457,  137  N. 
Y.  Supp.  345.  The  court  should  have  left,  for  the  determination  of 
the  jury,  the  question  whether  or  not  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

[2]  The  defendant  undertook  to  make  the  repairs,  and  her  agents 
were  boimd  to  use  ordinary  and  reasonable  care  in  the  doing  of  the 
work,  even  if  there  was  originally  no  obligation  to  make  repairs  in 
the  apartment. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event. 

WHITAKER,  J.,  concurs.    GUY,  J.,  concurs  in  the  result 


BRKGER  et  al.  ▼.  CATALANO. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  4.  1916.) 

JuDOHEKT  ^=>17(9) — Validity— Process. 

Where  a  summons  was  Issued  against  Edward  Oatalano,  the  name  "Ed- 
ward" being  stated  as  being  fictitious,  and  changed  at  the  trial  to  Eugenio 
and  the  affidavit  of  Eugenio  Catalano  on  motion  to  vacate  a  Judgment 
against  him  showed  that  he  was  never  served  with  summons  In  the  action, 
the  Judgment  wUl  be  reversed,  as  service  upon  Edward  Catalano  was  not 
service  upon  Eugenio  Catalano,  in  the  absence  of  circumstances  from 
which  it  might  be  found  that  they  were  the  same  persons. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent.  Dig.  §  81 ;   Dec.  Dig. 

«=>17(9).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Jacob  Breger  and  Louis  Ungear,  copartners  doing  business 
under  the  firm  name  of  Jacob  Breger  &  Co.,  against  Eugenio  Catalano. 
From  an  order  denying  his  motion  to  vacate  a  judgment  rendered  in 
ifavor  of  the  plaintiffs  upon  the  ground  of  nonservice  of  process,  de- 
fendant appeals.     Reversed. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER, JJ. 

^=9For  other  cases  see  same  topic  A  KEY-NUMBER  Id  all  Key-Numbered  Digests  A  Indexes 
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Edward  T.  Allen,  of  New  York  City,  for  appellant 
George  Hirsch,  of  New  York  City  (Irving  Silverman,  of  Broddyn, 
of  counsel),  for  respondents. 

PER  CURIAM.  A  summons  was  issued  in  this  action  in  favor  of 
the  plaintiff  against  Edward  Catalano;  the  name  "Edward"  being 
stated  as  being  fictitious.  It  appears  from  an  affidavit  made  by  one 
Eugenio  Catalano  that  upon  the  trial  the  fictitious  name  of  "Edward" 
was  changed  to  Eugenio  and  a  judgment  entered  against  him.  Eu- 
genio Catalano  did  not  appear  in  the  action  in  any  way,  and  after  ascer- 
taining that  judgment  had  been  rendered  against  him  he  made  a  mo- 
tion to  vacate  said  judgment,  which  motion  was  denied,  and  from  the 
order  denying  the  motion  this  appeal  comes  up. 

Eugenio  Catalano  makes  oath  that  he  was  never  served  with  a  sum- 
mons in  this  action.  One  Salvatore  Catalano  swears  that  he  was 
served  with  the  summons.  The  process  server  swears  that  he  served 
the  summons  upon  Edward  Catalano,  and  that  he  laiew  him  to  be  the 
defendant  in  the  action.  It  is  clear  that  this  affidavit  in  no  way  con- 
tradicts the  statements  of  Edward  and  Eugenio  Catalano.  Service 
upon  Edward  Catalano  is  not  service  upon  Eugenio,  and  there  are  no 
facts  or  circumstances  shown  by  which  it  could  be  determined  that 
Edward  and  Eugenio  Catalano  are  the  same  persons.  The  judgment 
must  therefore  be  reversed. 

Judgment  reversed,  with  $10  costs. 


FORMAN  et  al.  v.  FOWT^R. 

(Supreme  Court,  Appellate  Term,  First  Department    May  4,  1916.) 

Bbokers  ^=»S8(1)— Realty  Brokers— Action  fob  Commission— Dibmi88.u«  or 
Complaint. 

In  an  action  by  realty  brokers  to  recover  commissions  under  defend- 
ant's special  contract  to  pay  1  per  cent  of  all  deals  in  renting  defendant's 
lofts,  and  to  pay  half  of  regular  commission  if  other  brokers  rented  any 
part  of  premises,  where  the  uncontradicted  evidence  showed  that  the 
brokers,  by  mailing  circulars,  etc.,  acquainted  the  business  community  with 
the  fact  that  the  lofts  were  for  rent,  that,  though  the  brokers  did  not  suc- 
ceed In  closing  any  direct  deals  for  the  leasing  of  the  lofts,  at  least  one 
had  been  leased,  and  defendant  admitted  that  the  annual  rental  value  of 
all  the  lofts  amounted  to  $44,716,  the  evidence  not  clearly  showing  wheth- 
er they  were  rented  through  other  brokers,  dUmlssal  of  the  complaint  on 
defendant's  motion  was  improper. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  fi§  128,  129;  Dec 
Dig.  <g=»8S(l).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Maurice  Forman  and  another,  copartners  doing  business 
as  M.  Forman  &  Co.,  against  Mabel  C.  Fowler.  From  a  judgment 
dismissing  the  complaint,  and  awarding  judgment  to  defendant  on  the 
merits,  plaintiffs  appeal.    Judgment  reversed,  and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

®=:»Por  other  caaea  tee  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  DIeesU  ft  Indexes 
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Benjamin  A.  Hartstein,  of  New  York  City,  for  appellants. 
C.  H.  Withrow,  for  respondent. 

GUY,  J.  Plaintiffs  appeal  from  a  judgment  entered  herein,  dis- 
missing their  complaint,  and  awarding  judgment  in  favor  of  the  de- 
fendant on  the  merits.  The  action  is  brought  to  recover  brokers'  com- 
missions under  a  special  contract. 

One  of  the  plaintiffs  testified  to  the  making  of  an  oral  agreement 
between  plaintiffs  and  the  defendant,  whereby  defendant  employed 
plaintiffs  to  take  charge  of  a  loft  building  in  this  city  belonging  to 
defendant,  for  the  purpose  of  procuring  tenants  to  fill  several  vacancies 
therein ;  that  in  the  making  of  said  oral  agreement  defendant  stated : 

**I  will  give  you  charge  of  this  building,  and  I  will  also  agree  to  make  special 
arrangements  with  you,  If  you  will  do  the  right  thing  by  me." 

Subsequently  defendant  confirmed  said  oral  agreement  by  letter 
dated  March  6,  1914,  wherein  defendant  said : 

•'I  agree  to  pay  you  a  regular  commission  of  1  per  cent,  on  all  deals  con- 
summated on  any  or  part  of  any  of  the  above  premises  which  come  fi'om  your 
oific-e,  of  leases  acceptable  to  me.  I  also  agree  to  pay  you  one-half  of  a  regu- 
lar commission  in  tie  event  of  other  brokers  renting  any  or  part  of  any  of 
the  above  premises  80  West  Thirty-Second  street." 

The  uncontradicted  evidence  shows  that,  following  said  oral  agree- 
ment, and  also  subsequent  to  the  receipt  of  said  letter  of  March  6, 
1914,  plaintiffs  proceeded,  by  the  mailing  of  circulars  and  in  other 
ways,  to  acquaint  the  business  community,  plaintiffs'  list  of  clients, 
and  other  brokers  with  the  fact  that  lofts  were  to  rent  in  said  build- 
ing, and  calling  attention  to  the  desirable  character  of  the  building. 
Plaintiffs  did  not  succeed  in  closing  any  direct  deals  for  the  leasing  of 
said  lofts,  but  there  is  evidence  that  at  least  one  loft  had  been  leased 
at  an  annual  rental  of  $800,  and  the  defendant  admitted  that  the  annual 
rental  value  of  the  entire  lofts  amounted  to  $44,716;  but  whether  or 
not  these  were  rented  through  other  brokers  does  not  clearly  appear. 

The  learned  court,  therefore,  erred  in  granting  defendant's  motion  to 
dismiss  the  complaint,  and  in  directing  judgment  in  favor  of  the  de- 
fendant. 

Judgment  must  be  reversed,  and  new  trial  ordered,  with  $30  costs 
to  appellants  to  abide  the  event.    All  concur. 


BORN  et  al.  v.  PERKINS. 

(Supreme  CJourt,  Appellate  Division,  Third  Department    May  3, 1916.) 

Insurance  ^=>812— Fbatebnal  Beneficiaby  Insurance— Action  fob  Bene- 
nT&— Limitation  . 

Under  the  insurance  benefit  provisions  of  a  cigar  makers'  union,  that 
on  becoming  a  member  of  the  union  each  member  should  designate  the 
person  to  whom  the  death  benefits  should  be  paid,  and  that  if  he  made  no 
designation  by  will,  and  no  claim  to  such  benefits  was  made  by  any  such 
I)erson  or  his  heirs,  or  representatives  within  one  year  after  the  death  of  the 
member,  all  claims  should  lapse  and  the  benefits  should  revert  to  the 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered'  Dlcesta  ft  Indexes 
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union,  a  claim  by  a  member's  heirs,  not  made  until  four  years  after  his 
death,  and  after  the  benefits  had  reverted  to  the  union,  was  barred,  not- 
withstanding the  heirs  did  not  sooner  learn  of  his  death. 
[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent.  Dig.  |  1903 ;  Dec.  Dig. 

<®=»812.] 

Action  by  Wallac  Bom  and  another,  as  sole  heirs  at  law  of  James 
Bom,  deceased,  against  G.  W.  Perkins,  as  president  of  the  Cigar- 
makers'  International  Union  of  America.  Exceptions  by  the  plaintiff 
upon  the  trial  at  the  Trial  Term  were  directed  to  be  heard  in  the  first 
instance  by  the  Appellate  Division,  pursuant  to  an  order  of  Mr.  Justice 
Hasbrouck,  dated  January  5,  1916,  in  Albany  county.  Exceptions 
overruled,  and  complaint  dismissed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

William  Goldberg,  of  Albany  (Louis  J.  Rezzemini,  of  Albany,  of 
counsel),  for  plaintiffs. 

Mills  &  Mills,  of  Albany  (Borden  H.  Mills,  of  Albany,  of  counsel), 
for  defendant. 

WOODWARD,  J.  The  complaint  in  this  action  alleges  that  the 
Cigarmakers'  International  Union  of  America  is  an  unincorporated 
association  having  an  insurance  benefit,  and  that  one  James  Born  was 
a  member  of  a  local  union  in  the  city  of  New  York,  in  good  stand- 
ing, at  the  time  of  his  death  on  the  4th  day  of  May,  1909,  and  had 
been  a  member  in  good  standing  for  a  period  of  15  years.  Section 
146  of  the  by-laws,  it  is  claimed,  provides  that,  if  the  member  has 
been  such  member  for  15  consecutive  years,  the  beneficiaries  named 
or  provided  by  law  shall  be  entitled  to  receive  $550  on  his  deatli.  The 
pleadings  admit  the  most  of  the  material  allegations  of  the  complaint, 
and  the  important  question  in  the  case  is  whether  the  plaintiffs  have 
a  right  to  recover  the  amount  named  4  years  after  the  death  of  James 
Born ;  the  by-laws  providing  that  the  right  to  such  benefit  shall  be  lim- 
ited to  one  year  after  the  death  of  the  insured. 

The  by-law,  which  does  not  appear  to  be  in  full  and  which  is  not 
shown  in  connection  with  the  insurance  scheme  generally,  provides, 
so  far  as  appears  in  the  pleadings,  that : 

**The  International  Union  shall  pay  to  the  persons  hereinafter  mentioned, 
upon  the  death  of  a  meml>er,  the  following  sums:  ♦  ♦  ♦  Third — 1£  the 
member  has  been  such  for  at  least  fifteen  consecutive  years,  five  hundred  and 
fifty  dollars.  When  becoming  a  member  of  the  union  each  member  shall  desig- 
nate the  person  to  whom  the  aforesaid  benefidarj-  money  shall  be  paid,  or  he 
may  name,  as  such  person,  his  heirs,  or  he  may  name,  as  such  beneficiary,  his 
legatees.  ♦  ♦  ♦  If  he  shall  fall  to  make  any  such  designation,  and  shall 
not  leave  a  will  in  which  he  shall  make  such  designation,  or  if  no  claim  in  writ- 
ing, duly  verified  by  the  claimant,  to  such  beneficiary  money,  is  made  by  any 
of  the  above  mentioned  persons,  or  their  heirs  or  legal  representatives,  within 
one  year  after  the  death  of  the  member,  all  claims  therefor  shall  lapse  and 
end,  and  said  beneficiary  money  shall  revert  to  the  union.  A  member  may 
change  his  beneficiary,  ♦  ♦  ♦  but  in  case  any  member  shall  fall  to  so  desig- 
nate by  will  or  otherwise  to  whom  said  sum  shall  be  paid,  the  sum  above  men- 
tioned shall  be  paid  to  the  heirs  at  law." 

The  parties  to  this  insurance  contract  mutually  agreed  that  the  sums 
mentioned  should  be  paid  to  a  person  named  on  the  member  joining 
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the  union,  his  heirs,  or  his  legatees,  and  that,  in  the  event  of  the  mem- 
ber failing  to  designate  the  person,  the  payment  should  be  made  to  his 
heirs  at  law.  This  was  conditioned,  however,  upon  the  claim  being 
presented  "in  writing,  duly  verified,  by  the  claimant  to  such  beneficiary 
money,"  "by  any  of  the  above-mentioned  persons,  or  their  heirs  or 
legal  representatives,  within  one  year  after  the  death  of  the  member," 
and,  failing  this,  the  benefit  was  to  lapse  and  become  the  property 
of  the  union.  The  parties  clearly  had  a  right  to  make  this  agreement, 
and  we  know  of  no  rule  of  law  which  would  justify  holding  that,  mere- 
ly because  the  heirs  at  law  of  James  Born  did  not  learn  of  his  death 
until  4  years  after  that  event  the  fund  which  had  become  vested  in  the 
union  should  be  taken  away  and  vested  in  these  plaintifi^s.  The  sug- 
gestion that  the  clause  which  provides  that  if  the  member  has  failed 
to  make  a  designation  the  "sum  above  mentioned  shall  be  paid  to  the 
heirs  at  law"  is  freed  from  the  limitation  of  one  year  is  wholly  without 
merit.  The  original  clause,  providing  the  benefit,  gives  the  insured 
the  option  of  naming  a  beneficiary,  or  of  designating  his  heirs  at  law 
or  his  legatees,  and  then  the  language  is  that : 

**If  no  claim  In  writing  •  ♦  ♦  Is  made  by  any  of  the  above-mentioned 
persons  [his  appointees,  his  heirs  at  law,  or  his  legatees]  ♦  ♦  •  within  one 
3'ear  after  the  death  of  the  member,  all  claims  therefor  shall  lapse  and  end," 
etc. 

Clearly  the  heirs  at  law  were  as  much  required  to  make  the  claim 
in  writing  as  any  of  the  otjier  persons  mentioned,  and  the  effort  to  avoid 
the  conditions  upon  which  the  benefit  was  to  be  paid  must  fail. 

The  complaint  should  be  dismissed,  with  costs. 

Exceptions  overruled,  and  complaint  dismissed,  with  costs.  All 
concur. 


LUCAS  V.  LUNDIN. 

(Supreme  Court,  Appellate  Term,  First  Department    May  4,  1916.) 

Sales  ^=>359(1) — Action  fob  Balance— Counterclaim— Sufficiency  of  Evi- 
dence. 

In  an  action  for  the  balance  due  upon  a  sale  of  a  rooming  house  and 
all  the  furniture  therein,  a  finding  that  the  counterclaim  for  failure  to  de- 
liver to  defendant  all  the  goods  bought  had  not  been  sustained  held  against 
the  weight  of  the  evidence. 

[JSd.  Note.— For  other  cases,  "see  Sales,  Cent  Dig.  H  1056,  1057;  Dec. 
Dig.  <g=>359(l)J 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  John  H.  Lucas  against  Gerda  Lundin  with  counterclaim 
by  defendant.  From  a  judgment  of  the  Municipal  Court,  rendered  in 
favor  of  the  plaintiff,  defendant  appeals.    Modified  and  affirmed. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

^s^For  other  cases  see  same  topfc  ft  KEY-NUMBER  In  all  Key-Numhered  Digests  &  Indexes 
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Frank  Carlson,  of  New  York  City,  for  appellant. 
Samuel  L.  Sargent,  of  New  York  City  (Avel  B.  Silverman,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  plaintiff's  assignor  herein  by  a  bill  of  sale  con- 
veyed to  the  defendant  the  "furnished  room  house  and  good  will  of 
said  house,  as  well  as  all  the  furniture  now  located  in  the  premises 
known  as  231  East  Thirty-First  street,  borough  of  Manhattan,  city  of 
New  York."  The  consideration  was  $350,  of  which  there  was  paid 
$275,  and  this  action  was  brought  to  recover  the  balance  of  $75.  The 
defendant  set  up  a  counterclaim  for  $100,  based  upon  the  allegation 
that  plaintiff  had  failed  to  deliver  to  defendant  all  the  goods  which  she 
purchased,  and  claimed  fraud  was  committed  by  plaintiff  in  selling 
goods  which  belonged  to  others. 

Upon  the  trial  the  bill  of  sale  was  introduced,  which  as  above  stated 
conveyed  "all"  the  furniture  in  said  premises,  and  the  undisputed  testi- 
mony showed  that  some  of  the  furniture  in  the  house  at  the  time  of 
the  sale  belonged  to  tenants  and  was  by  them  subsequently  taken 
away.  The  value  of  this  furniture  was  shown  to  be  at  least  $25.  The 
plaintiff  at  first  testified  that  it  was  about  three  weeks  after  the  sale 
before  she  told  the  defendant  that  some  of  the  furniture  belonged  to 
the  tenants,  but  upon  examination  by  the  court  she  stated  without  ob- 
jection that  at  the  time  of  the  sale  she  took  the  defendant  through  the 
house  and  pointed  out  to  her  the  furniture  belonging  to  the  tenants. 
This  was  positively  denied  by  the  defendant,  and  in  view  of  the  re- 
cital in  the  bill  of  sale  that  "all"  of  the  furniture  was  conveyed  to  de- 
fendant we  think  the  finding  by  the  court  that  the  counterclaim  was 
not  sustained  is  against  the  weight  of  evidence. 

The  judgment  is  modified,  by  reducing  the  amount  of  the  recovery 
to  the  sum  of  $50  and  proper  costs  in  the  court  below,  and,  as  modified 
affirmed,  without  costs  of  this  appeal. 


JURKINS  V.  PRATT. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  4,  1916.) 

1.  Principal  and  Agent  ^=»158— Liabilitt  or  Principal— Frauds  of  Agent. 

A  principal  Is  bound  by  the  frauds  of  his  agent  while  acting  within  the 
scope  of  his  authority,  and  the  authority  to  make  fraudulent  representa- 
tions need  not  be  express. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  i§  58^ 
598 ;  Dec.  Dig.  <&=p158.] 

2.  Principal  and  Agjent  ^=»171(1) — Liabilitt  of  Principal— Proceeds  ot 

Agency. 

Where  a  principal  accepted  compensation  for  services  rendered  by  his 
agent,  he  cannot  escape  liability  for  his  agent's  acts. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §§  044, 
645.  653,  654 ;   Dec.  Dig.  <g=>171(l).] 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexee 


Digitized  by 


Google 


Sup.  Ct.)  JURKIN8  V.  PBATT  677 

3.  Pkincipai.  and  Agent  ^=923(5) — ^Actions— Evidence— Suiticienct. 

In  an  action  where  it  was  sought  to  hold  defendant  liable  for  the  acts 
of  another  physician,  evidence  held  to  warrant  a  finding  that  defendant 
was  the  principal  of  the  latter  physician. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Agent,  Gent.  Dig.  f  41 ; 
Dec.  Dig.  «8=>23(5).] 

4.  Afpeai.  and  Error  ^=»183— Review— Questions  Reviewabu:. 

In  an  action  against  a  physician  for  fraud,  the  question  whether  the 
action  should  not  have  been  brought  for  malpractice,  instead  of  fraud, 
will  not  be  determined  on  appeal,  where  not  raised  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1161- 
1165;  Dec.  Dig.  «=»183.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Rose  Jurkins  against  W.  Augustus  Pratt.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Robert  H.  Elder,  of  New  York  City  (Otho  S.  Bowling,  of  New 
York  City,  of  counsel),  for  appellant. 

Ferguson  &  Ferguson,  of  New  York  City  (Leslie  C.  Ferguson,  of 
New  York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  The  action  is  based  upon  fraud.  Defendant  is 
a  physician,  holding  himself  out  as  a  specialist  in  the  treatment  of  face 
disfigurements.  Plaintiff's  face  is  disfigured  by  "pock  marks."  On 
June  1,  1915,  she  went  to  defendant's  office  for  treatment.  She  saw 
defendant  there;  also  another  man  whose  name  she  subsequently  as- 
certained was  Dr.  Coates.  She  inquired  for  Dr.  Pratt,  and  was  in- 
formed he  would  return  in  a  short  time.  Dr.  Coates  came  into  the 
room,  and  said  he  was  Dr.  Pratt.  She  did  not  discover  that  it  was  not 
Dr.  Pratt  that  was  treating  her  until  some  time  after,  when  Dr.  Coates 
called  to  the  defendant,  "Dr.  Pratt,  come  over  here  and  look  at  her 
face."  Coates  examined  plaintiff's  face,  and  said  he  could  remove  the 
"pock  marks"  very  easily ;  that  he  had  treated  many  people,  and  had 
never  failed.  He  stated  the  treatment  would  hurt  just  a  little.  He 
said  he  would  positively  cure  it.  He  said  he  would  cure  her  in  three 
months.    Plaintiff  believed  all  this  to  be  true. 

Plaintiff  gave  Coates  $50.  He  took  it  in  another  room.  The  girl 
employed  in  the  place  brought  plaintiff  a  receipt,  signed  with  a  rubber 
stamp,  "Dr.  Pratt — Face  and  Feature  Specialists."  Thereafter  the 
treatment  of  plaintiff  began,  and  continued  to  August.  In  August 
plaintiff  went  to  the  office  and  was  informed  Coates  was  away.  Plain- , 
tiff  was  informed  Dr.  Pratt  would  take  care  of  her.  Defendant  put 
her  in  a  chair,  examined  her,  and  said,  "You  had  better  wait  until  Pr. 
Coates  comes  back,  because  he  knows  how  far  you  went."  He  also  as- 
sured her,  "Don't  worry;  your  face  will  be  just  as  smooth  as  my  own." 
In  a  few  weeks  Coates  returned  and  continued  the  treatment,  with 
bad  results,  until  October,  without  benefit.    Dr.  O'Reilly,  a  witness  for 
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plaintiff,  testified  as  to  the  nature  of  "pock  marks"  and  that  they  are 
incurable.  The  court  nonsuited  the  plaintiff  solely  upon  the  ground 
that  there  was  no  proof  that  Dr.  Coates  was  the  agent  of  Dr.  Pratt. 

[  1  ]  A  principal  is  bound  by  the  "frauds  of  his  agent,  while  acting 
within  the  scope  of  his  authority,  and  the  authority  to  make  fraudulent 
representations  need  not  be  expressly  given.  Taylor  v.  Commercial 
Bank,  174  N.  Y.  181,  66  N.  E.  726,  62  L.  R.  A.  783,  95  Am.  St.  Rep. 
564;  Green  v.  Des  Carets,  210  N.  Y.  79,  103  N.  E.  964. 

[2^3]  I  think  there  was  ample  evidence  upon  which  to  go  to  the 
jury  upon  the  question  of  whether  Coates  was  acting  for  the  defendant 
Pratt.  The  evidence  indicates  that  Pratt  received  the  money  for  the 
treatment,  the  receipts  therefor  being  given  in  his  name.  Pratt  ac- 
cepted payment  for  the  services  rendered  by  Coates,  and  must  be 
deemed  to  have  adopted  the  methods  employed  by  him.  He  could  not 
enjoy  the  benefits,  and  at  the  same  time  disclaim  responsibility  for  the 
methods  employed  in  obtaining  such  benefits. 

[4]  There  is  a  question,  however,  as  to  whether  actual  fraud  was 
sufficiently  proved,  or  whether  the  action  -should  not  have  been  for 
malpractice.  This  question  was  not  alluded  to  by  the  court  in  its  dis- 
position of  the  case,  and  has  not  been  discussed  by  the  appellant  in  his 
brief.  For  this  reason  we  have  refrained  from  discussing  the  question 
upon  this  appeal. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  tlie  appellant  to  abide  the  event.    All  concur. 


BRYANT  V.  WOLF  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    April  27,  1016.) 

1.  Bankruptcy  «®=»161(1) — Preferences— Secret  AoREEifENT. 

An  unconditional  assignment  of  outstanding  accounts  by  the  defendant 
S.  to  the  defendant  W.  less  than  a  month  before  S.  was  adjudicated  a 
bankrupt,  with  a  secret  agreement  that  the  assignment  was  given  merely 
as  security  and  that  the  assignee  was  to  return  sums  collected  in  excess  of 
the  indebtedness,  indicated  an  Intention  to  give  a  preference,  waa  fraudu- 
lent as  to  creditors,  and  void. 

[Ed.  Note.-  -For  other  cases,  see  Bankruptcy,  Cent  Dig,  f§  261.  262 ; 
Dec.  Dig."  <©=>161(1).] 

2.  Bankruptcy  ^=»178(1) — Fraud— Retention  op  Possession. 

The  retention  by  the  defendant  S.  of  control  over  his  outstanding  ac- 
counts, after  making  an  unconditional  assignment  to  his  codel!endant,  is  a 
badge  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  264-266,  268- 
274;   Dec.  Dig.  <®=>178(1).] 

3.  Bankruptcy  <©=>180— Preference— Intent — Previous  Disposition  of  Prop- 

erty. 

An  intent  to  defraud  creditors  may  be  shown  by  the  situation  of  the 
debtor  in  respect  to  his  property  at  the  time  of  the  transaction  claimed 
to  be  fraudulent  and  the  disposition  of  the  property  he  previously  held. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  262,  253 ;  Dec. 
Dig.  <g=>180.1 
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4.  Bankbtiptcy  ^s»166(3) — Preferences— Kkowxbdok  of  Gbantbs. 

An  admission  by  the  defendant  W.  in  his  answer  that  he  knew  at  the 
time  of  the  assignment  that  the  defendant  S.  was  insolvent,  coupled  with 
the  facts  that  the  assignor  retained  control  over  the  accounts,  and  a  secret 
agreement  that  the  assignment  was  only  taken  as  security,  indicated  rea- 
sonable cause  to  believe  that  the  assigimient  would  aflfect  a  preference 
in  his  favor  and  notice  of  the  fraudulent  intent  of  his  transferror. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §f  250.  251,  255; 
Dec.  Dig.  <S=s>166(3).] 

5.  BANKRtnpTCT  ^=»166(2) — ^Pbefebewces— Payment  of  Considebation  After 

Notice. 

Wliere  an  assignee  has  notice  of  the  intent  of  his  transferror  to  defraud 
creditors,  the  assignment  is  void,  although  founded  in  whole  or  in  part 
upon  a  valuable  consideration. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  C5ent.  Dig.  §§  250-253; 
Dec.  Dig.  «g=»ie6(2).] 

Action  by  Walter  L.  Bryant,  as  trustee  in  bankruptcy  of  the  estate 
of  Isaac  Schwartz,  bankrupt,  against  Emanuel  Wolf  and  another. 
Judgment  for  plaintiff. 

Leon  Dashew,  of  New  York  City,  for  plaintiff. 

Louis  Dorfman,  of  New  York  City,  for  defendants. 

GIEGERICH,  J.  [1]  The  action  is  brought  by  the  trustee  in  bank- 
ruptcy of  the  defendant  Isaac  Schwartz  to  set  aside  an  assignment  of 
outstanding  accounts  for  merchandise  sold  and  delivered  to  various 
persons,  amounting  in  the  aggregate  to  $832.05,  made  by  him  to  his 
codefendant,  Emanuel  Wolf,  on  October  19,  1915.  The  defendant 
Wolf  claims  that  the  consideration  for  such  assignment  was  $650; 
$250  thereof  being  for  a  past  indebtedness  and  $400  paid  at  the  time 
the  assignment  was  made.  It  was  conceded  upon  the  trial  by  the  de- 
fendant Wolf  that  up  to  that  date  he  had  collected  the  sum  of  $649.10 
from  such  accounts.  The  defendant  Schwartz  was  adjudicated  a  bank- 
rupt on  or  about  November  4,  1915.  The  evidence  satisfies  me  that 
the  defendant  Schwartz  was  insolvent  when  the  assignment  in  ques- 
tion was  made-  He  was  then  indebted  in  the  sum  of  at  least  $5,000, 
and  his  assets  did  not  exceed  in  value  $1,350.  About  $1,100  or  $1,200 
of  such  assets  consisted  of  outstanding  accounts  for  merchandise  sold 
to  customers;  $832.05  of  such  accounts  were  assigned  to  the  de- 
fendant Wolf,  as  above  stated,  and  $250  thereof  were  transferred 
to  Xhe  attorney  for  the  defendant  Schwartz  for  a  fee.  Although  the 
defendant  Wolf  testified  that  he  took  an  unconditional  assignment  of 
such  accounts,  he  nevertheless  admitted  that  he  had  a  secret  under- 
standing with  his  codefendant  Schwartz  whereby  he  (Wolf)  was  to 
take  such  assignment  merely  as  security,  and  that  he  was  to  return 
to  him  any  accounts  or  collections  of  accounts  in  excess  of  said  in- 
debtedness of  $650.  Such  an  arrangement  is  clearly  fraudulent  as 
against  the  creditors  of  the  defendant  Schwartz,  and  renders  the  as- 
signment void.  Young  v.  Heermans,  66  N.  Y.  374;  Harris  v.  Os- 
nowitz,  35  App.  Div.  594,  55  N.  Y.  Supp.  172;  20  Cyc.  555.  As  was 
said  in  Young  v.  Heermans,  supra  (page  382) : 

"A  conveyance  by  one  indebted  at  the  time,  by  which  the  grantor  secures 
.<«ome  benefit  to  himself  at  the  expense  of  creditors,  or  by  which  creditors  are 
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prevented  from  compelling  an  immediate  appropriation  of  the  debtor's  proper- 
ty to  the  payment  of  his  debts  is  deemed'  fraudulent  and  void." 

[2]  The  evidence  shows  that  after  the  accounts  were  assigned  the 
defendant  Schwartz  collected  $649.10  thereof,  which  he  turned  over 
to  his  codef  endant,  and  that  such  collections  were  made  without  notice 
to  the  various  debtors  that  the  accounts  had  been  assigned.  No  ex- 
planation was  given  upon  the  trial  why  the  defendant  Schwartz  re- 
tained control  over  the  accounts  after  the  assignment,  and,  under  the 
circumstances  shown,  the  retention  of  such  control  is  a  badge  of  fraud. 
Hickok  V.  Cowperthwait,  134  App.  Div.  617,  119  N.  Y.  Supp.  390; 
20  Cyc.  439,  440,  450.  On  the  day  previous  to  the  assignment  of  the 
accounts  in  question  the  defendant  Schwartz  obtained  from  his  prin- 
cipal creditor,  the  United  Dressed  Beef  Company,  to  whom  he  then 
owed  upwards  of  $2,700,  an  extension  of  time  to  make  payment  of 
his  account  upon  the  representation  that  he  required  time  to  collect  his 
outstanding  accounts  from  his  customers  in  order  to  meet  his  obliga- 
tions. Instead  of  making  provision  for  the  payment  of  his  creditors, 
the  defendant  Schwartz,  on  the  following  day,  assigned  the  greater 
part  of  his  collectible  accounts  to  the  defendant  Wolf  and  to  his 
(Schwartz's)  attorney.  These,  as  already  shown,  were  practically  all 
the  assets  he  had  when  the  assignment  was  made. 

[3]  The  evidence  further  discloses  that  only  a  few  months  before, 
in  May,  1915,  the  defendant  Schwartz  conveyed  to  his  wife,  without 
consideration,  all  the  real  estate  he  then  owned.  An  intent  to  defraud 
may  be  shown  by  the  situation  of  the  debtor  in  respect  to  his  property 
at  the  time  of  the  transaction  claimed  to  be  fraudulent  and  the  dis- 
position made  of  the  property  he  previously  held.  Amsden  v.  Man- 
chester, 40  Barb.  158.  The  evidence,  taken  together,  clearly  estab- 
lishes that  the  assignment  in  suit  was  made  with  a  fraudulent  intent  on 
the  part  of  the  defendant  Schwartz  to  give  a  preference  to  the  defend- 
ant Wolf,  and  to  hinder,  delay,  and  defraud  his  creditors. 

[4,  5]  The  defendant  Wolf  in  his  answer  admits  that  he  knew  at 
the  time  of  the  assignment  that  the  defendant  Schwartz  was  insol- 
vent and  unable  to  pay  his  debts  in  full,  and  he  made  a  similar  ad- 
mission when  examined  before  the  special  commissioner  in  bankruptcy. 
These  admissions,  coupled  with  the  other  circumstances  above  detail- 
ed, clearly  show  that  the  defendant  Wolf  at  least  had  reasonable 
cause  to  believe  that  the  enforcement  of  the  assignment  would  effect  a 
preference  in  his  favor.  Moreover,  the  evidence  convinces  me  that 
the  defendant  Wolf  had  notice  of  the  fraudulent  intent  of  his  trans- 
ferror, the  defendant  Schwartz,  when  the  accounts  were  assigned  to 
him.  In  this  view  the  assignment  is  void,  even  though  it  may  be  found- 
ed in  whole  or  in  part  upon  a  valuable  consideration.  Starin  v.  Kelly, 
88  N.  Y.  418;   Greenwald  v.  Wales,  174  N.  Y.  140,  66  N.  E.  665. 

The  requests  for  findings  of  the  respective  part'ies  have  been  passed 
upon  as  indicated  in  the  margins  thereof.  My  conclusion  is  that,  upon 
the  facts  found  by  me,  the  plaintiff  is  entitled  to  judgment  as  spec- 
ified in  the  conclusions  of  law  found  by  me.  Let  a  complete  decision, 
embodying  all  findings  made  by  me,  be  submitted  for  my  signature 
upon  two  days'  notice  of  presentation,  with  proof  of  service  on  the  oth- 
er side. 
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DUSENBURY  v.  DELAWARE,  L.  &  W.  R.  CO. 
(Supreme  Court,  Appellate  Term,  first  Department.    May  4,  1916^) 

1.  Carriers  ^=»31G(1)  —  Injuries  to   Passengera  —  Evidence  —  Burden   op 

Proof. 

Where  an  Injurj'  results  from  something  improper  or  unsafe  In  the  ap- 
pliances of  transportation,  the  burden  is  on  the  carrier  to  prove  that  such 
injury  did  not  result  from  its  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §§  1283, 1285 ;  Dec 
Dig.  <€S=>316(1).] 

2.  Cabriers  ^=»290(1) — Injuries  to  Passengers — ^Appliances  or  Transporta- 

tion. 

Property  belonging  to  and  taken  by  a  passenger  into  the  car  of  a  carrier 
Is  not  an  appliance  of  transportation. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  D!^.  §  1168 ;  Dec.  Dig. 
€=»290(1).] 

3.  Carriers  ^=»316(1) — Injuries  to  Passenger— Evidence— Presumptions. 

The  mere  fact  that  a  piece  of  baggage  was  in  the  aisle  of  a  car,  and  that 
a  passenger  stumbled  over  it,  does  not  per  se  raise  a  presumption  of  neg- 
ligence on  the  part  of  the  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  |§  1283,  1285 ;  Dec. 
Dig.  €»316(1).] 

4.  Carriers  <©=>320(6) — Injuries  to  Passengers— Acts  of  a  Third  Party. 

In  an  action  against  a  carrier,  where  It  is  as  probable  that  the  injury 
resulted  from  the  acts  of  a  third  party  as  from  the  negligence  of  tlie  de- 
fendant, the  case  should  not  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec.  Dig.  ^=:»320(6) ;  Negli- 
gence, Cent  Dig.  §  301.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  Marie  Dusenbury  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  Judgment  for  the  plaintiff,  and  defend- 
ant appeals.    Reversed,  and  new  trial  granted. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Ellis  W.  Leavenworth,  of  New  York  City,  for  appellant 
Bassett,  Thompson  &  Gilpatric,  of  New  York  City  (W.  H.  Gilpatric, 
of  New  York  City,  9f  counsel),  for  respondent. 

COHALAN,  J.  Plaintiff  sued  to  recover  damages  for  personal  in- 
juries. It  appears  that  she  boarded  a  passenger  train  of  the  defendant 
at  East  Orange,  N.  J.,  and  in  walking  up  the  aisle  of  the  car,  tripped 
over  a  suit  case  that  had  been  placed  between  two  seats  therein,  fn 
support  of  her  allegation  of  negligence,  the  plaintiff  attempted  to  prove 
that  the  defendant's  employes  knew,  or  should  have  known  that  the 
suit  case  was  in  the  aisle,  and  should  have  removed  it  in  time  to  have 
prevented  the  accideitf. 

Plaintiff's  testimony  and  that  of  one  Fisher  was  that,  as  soon  as  the 
passenger  train  stopped  at  the  station  in  East  Orange,  she  was  the 
first  passenger  to  go  up  the  steps  of  the  car,  and  enter  that  particular 
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end  of  it ;  that  no  brakeman  was  standing  at  the  car  steps,  by  which 
she  had  entered;  and  that  after  she  had  gone  a  few  feet  she  stumbled 
over  a  large  suit  case,  which  almost  filled  the  aisle  of  the  car.  As 
against  the  plaintiff's  proof,  the  defendant  showed  by  two  witnesses, 
that  the  plaintiff  went  up  the  steps  of  the  car  preceded  by  a  man  or 
boy  with  a  suit  case,  and  followed  by  the  owner  thereof.  The  defend- 
ant further  proved  by  the  positive  testimony  of  the  witness  Otis  that 
the  suit  case  was  brought  into  the  car  at  the  same  station  at  which 
the  plaintiff  got  on,  and  that  it  was  placed  in  the  seat  occupied  by  the 
witness,  and  left  there  with  the  end  protruding  about  six  inches  into 
the  aisle.  This  would  indicate  that  the  suit  case  was  placed  in  the  aisle 
without  the  knowledge  of  the  defendant's  employes,  and  immediately 
prior  to  the  accident. 

[1-4]  Where  an  injury  results  from  something  improper  or  unsafe 
in  the  appliances  of  transportation,  the  burden  is  on  the  carrier  to 
prove  that  such  injury  did  not  result  from  its  negligence.  Property 
belonging  to  and  taken  by  a  passenger  into  a  car  is  not  such  an  ap- 
pliance. The  mere  fact  that  a  piece  of  baggage  is  in  the  aisle  and  a 
passenger  stumbles  over  it  does  not  per  se  raise  any  presumption  of 
negligence  on  the  part  of  the  Railroad  Company.  Burns  v.  Penn.  R. 
R.  Co.,  233  Pa.  304,  82  Atl.  246,  Ann.  Cas.  1913B,  811 ;  Van  Winkle 
V.  Brooklyn  City  R.  R.  Co.,  46  Hun,  564;  Millie  v.  Manhattan  Rail- 
way Co.,  5  Misc.  Rep.  301,  25  N.  Y.  Supp.  753.  Where  it  is  as  prob- 
able that  the  injury  resulted  from  the  act  of  a  third  party  as  from  the 
negligence  of  the  defendant,  the  case  should  not  be  submitted  to  the 
jury.  There  was  an  absence  of  proof  of  knowledge  on  the  part  of 
the  defendant.  The  plaintiff  was  unable  to  adduce  any  proof  with  re- 
spect to  the  length  of  time  that  the  suit  case  had  been  in  the  aisle,  and 
the  testimony  of  the  witness  Fisher  does  not  aid  her  in  this  regard. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


BAUMAN  et  al.  v.  AERO  WAIST  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  4,  1916.) 

Accord  and  Satisfaction  «®=»11(1)— Compromise  and*  Settlement  ^=»6(2) — 
Acceptance  of  Check  Marked  "In  Full." 

Where  a  bona  fide  dispute  arose  between  the  sellers  and  buyer  of  goods 
at  an  agreed  price  as  to  whether  the  quantity  and  quality  of  goods  pur- 
chased had  been  delivered,  and  the  sellers,  during  pendency  of  the  dispute, 
accepted  and  deposited  in  their  account  a  check  sent  by  the  buyer,  indors- 
ed, "Indorsement  by  the  payee  is  acknowledgment  of  full  payment  and 
satisfaction  of  the  within  account/'  there  was  a  complete  accord  and  satis- 
faction between  the  parties. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent.  Dig.  §§ 
75,  79-82 ;  Dec.  Dig.  €=»11(1) ;  Compromise  and  Settlement,  Cent.  Dig.  §§ 
36-38 ;    Dec.  Dig.  «®=>6(2).]  • 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

®=:9For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  &  ladezes 
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Action  by  Hymsn  Bauman  and  another  against  the  Aero  Waist 
Company.  From  a  judgment  for  plaintiffs,  defendant  appeals.  Judg- 
ment reversed,  and  complaint  dismissed. 

Argued  April  term,  1916,  before'  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Cohen  &  Richter,  of  New  York  City  (Samuel  Conrad  Cohen,  of 
New  York  City,  of  counsel),  for  appellant. 

Henry  S.  Mansfield,  of  New  York  City,  for  respondents. 

GUY,  J.  The  defendant  appeals  from  a  judgment  in  favor  of  plain- 
tiffs in  an  action  for  goods  sold  and  delivered,  tried  before  the  court 
without  a  jury.    The  defense  set  up  is  accord  and  satisfaction. 

The  evidence  shows  that,  after  receipt  of  the  first  bill  of  goods,  de- 
fendant made  claims  for  shortage  of  materials,  which  claims  were  dis- 
puted by  plaintiffs ;  that  the  dispute  continued  for  a  long  time,  and, 
before  there  had  been  any  settlement  of  the  dispute,  defendant  sent 
a  check  to  plaintiffs  with  the  indorsement,  "Indorsement  by  the  payee 
is  acknowledgment  of  full  payment  and  satisfaction  of  the  within  ac- 
count." Said  check  was  received  by  plaintiffs  and  deposited  in  their 
account.  In  their  letter  ackilowledging  receipt  of  the  check,  plaintiffs 
stated  that  they  refused  to  receive  the  check  in  full  payment,  but  cred- 
ited it  on  account 

Plaintiffs  respondents  contend  that,  as  the  goods  in  question  were 
purchased  by  defendant  at  an  agreed  price,  it  constituted  plaintiffs' 
claim  a  liquidated  claim,  and  that  the  doctrine  of  accord  and  satisfac- 
tion does  not  apply.  This  contention  cannot  be  sustained,  in  view  of 
the  fact  that  a  bona  fide  dispute  arose  as  to  whether  the  quantity  and 
quality  of  goods  purchased  had  been  delivered.  The  acceptance  of 
the  check  as  indorsed,  during  the  pendency  of  such  a  dispute,  consti- 
tuted under  the  authorities  a  complete  accord  and  satisfaction.  Dunn 
v.  Whalen,  120  App.  Div.  729,  105  N.  Y.  Supp.  588;  Nassoiy  v.  Tom- 
linson,  148  N.  Y.  326,  42  N.  E.  715,  51  Am.  St.  Rep.  695;  Post  v. 
Thomas,  212  N.  Y.  265,  106  N.  E.  69;  Jackson  v.  Volkening,  81 
App.  Div.  36,  80  N.  Y.  Supp.  1102,  affirmed  178  N.  Y.  562,  70  N.  E. 
1101 ;   Moss  v.  Bernstein,  144  N.  Y.  Supp.  531. 

The  judgment  must  therefore  be  reversed,  with  $30  costs,  and  the 
complaint  dismissed,  with  costs.    All  concur. 


PtJRDY  V.  PURDY  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    May  3,  1916.) 

1.  Do  WEB  <&»7— Title  ob  Seisin  of  Husband. 

To  entitle  a  wife  to  dower,  the  husband  must  be  seised  either  In  fact 
or  In  law  of  a  present  freehold  in  the  premises*  as  well  as  of  an  estate 
of  inheritance. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent  Dig.  {{  10,  11,  14,  16,  10 ; 
Dec.  Dig.  ^=>7.] 

2.  Pleading  €=>345(1)— Action  to  Recoveb  Doweb. 

In  an  action  to  recover  dower  In  lands  of  her  deceased  husband,  where 
the  pleadings  did  not  allege  that  any  trust  therein  existed  in  favor  of  the 
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decedent,  and  where  It  appeared  that  he  had  neither  the  actual  seisin  of 
the  property  nor  a  legal  right  to  actual  sjeisin  during  coverture,  the  de- 
fendant's motion  for  Judgment  on  the  pleadings  would  be  granted. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §S  1055,  1057- 
1059;   Dec.  Dig.  <g=>345(l).] 

3.  Dower  ^=»72— Action— Collatebai.  Clatm. 

In  a  wife's  action  to  establish  her  dower  in  lands  of  her  deceased  hus- 
band, an  agreement  set  up  by  the  answer  of  a  defendant  between  herself 
and  the  deceased,  whereby,  In  considertition  of  certain  services  alleged  to 
have  been  rendered  by  defendant  to  the  deceased,  he  was  to  leave  her 
whatever  Interest  he  was  entitled  to  In  the  premises  at  the  time  of  his 
death,  could  not  be  enforced;  the  remedy  being  by  an  action  to  recover 
damages  for  breach  of  the  contract,  if  any. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent.  Dig.  §§  252-255 ;  Dec.  Dig. 
«=»72.] 

Action  by  Lydia  M.  Purdy  against  Elvira  Purdy  and  others.    De- 
fendants' motion  for  judgment  on  the  pleadings  granted. 

Robert  S.  Conklin,  of  New  York  City,  for  plaintiff. 

George  H.  Corey,  of  New  York  City,  for  defendant  Purdy. 

H.  A.  Vieu,  of  New  York  City,  for  defendants  Mapes  and  Daly. 

NEWBURGER,  J.  Motion  "for  judgment  on  the  pleadings.  The 
complaint  alleges :  That  the  plaintiff  is  flie  widow  of  Elijah  F.  Purdy, 
who  died  on  the  8th  day  of  November,  1914,  intestate,  and  that  letters 
of  administration  were  granted  to  plaintiff.  That  said  Elijah  F.  Purdy 
died  seised  and  possessed  of  certain  real  estate  in  the  borough  of  Man- 
hattan. That  on  information  and  belief  said  seisin  and  possession  ex- 
isted by  reason  of  the  following:  That  prior  to  the  year  1868  Elijah 
Purdy,  the  father  of  the  said  Elijah  F.  Purdy,  plaintiff's  deceased  hus- 
band, died  seised  and  possessed  of  certain  parcels  of  real  estate.  That 
thereupon  the  said  Elijah  F.  Purdy  and  his  sister,  the  defendant  Elvira 
Purdy,  became  possessed  of  an  interest  therein  as  heirs  of  their  father. 
That  on  the  19th  day  of  December,  1868,  the  defendant  Elvira  Purdy 
commenced  an  action  for  the  partition  of  the  property  of  Elijah  Purdy. 
That  while  said  action  was  pending,  and  on  or  about  October  5,  1869, 
the  said  Elijah  F.  Purdy  conveyed  to  the  defendant  Elvira  Purdy  all 
his  right,  title,  and  interest  in  the  real  estate  of  Elijah  Purdy,  deceased, 
which  deed  was  recorded  in  Liber  1114  of  Conveyances,  page  537,  on 
December  27,  1869.  That  said  conveyance  was  without  consideration, 
as  the  said  Elijah  F.  Purdy  did  not  desire  to  hold  any  real  property  in 
his  n^me,  but  desired  said  property  to  be  held  in  trust  by  his  sister  for 
his  benefit.  That  subsequently  a  decree  was  entered  in  said  partition 
'  suit  in  which  it  was  adjudged  that  said  Elvira  Purdy  was  the  owner  of 
one-seventh  of  said  real  estate  as  an  heir  and  one-seventh  as  grantee 
of  her  brother.  That  the  said  property  was  sold  by  the  referee  ap- 
pointed for  that  purpose  to  one  Jacob  Miles,  who  subsequently  con- 
veyed the  same  to  Elvira  Purdy.  The  complaint  further  alleges: 
That,  although  the  referee's  report  recites  that  said  parcels  were  sold 
for  a  certain  sum  of  money  and  the  deed  from  Miles  to  Elvira  Purdy 
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recites  a  consideration,  no  money  really  passed,  the  said  conveyances 
being  a  matter  of  form.  That  the  said  Elvira  Purdy  took  said  parcel 
in  furtherance  of  the  scheme  to  hold  same  for  the  benefit  of  Elijah  F. 
Purdy.  That  he  did  receive  the  income  of  the  property  during  his  life- 
time and  was  recognized  as  the  owner  by  Elvira  Purdy. 

The  answer  of  the  defendant  Elvira  Purdy  admits  the  source  of  her 
title,  but  denies  the  existence  of  a  trust  in  favor  of  her  brother,  and 
alleges  that  the  plaintiff  did  not  marry  her  brother  until  many  years 
after  the  conveyance  to  the  defendant;  that  the  said  Elijah  F.  Purdy 
appeared  in  the  partition  suit,  and  that  the  final  decree  was  entered  on 
the  23d  day  of  May,  1871,  approvmg  the  referee's  report  of  sale  and 
ordering  a  distribution  of  the  proceeds  of  the  sale.  The  answer  further 
alleges  that  the  defendant  Elvira  Purdy  never  executed  any  instrument 
whereby  any  interest  in  the  deceased  husband  of  the  plaintiff  was  cre- 
ated or  conveyed.  By  order  of  the  court  the  plaintiff  served  a  reply, 
wherein  she  admits  that  she  was  not  married  to  her  deceased  husband 
until  long  after  he  had  conveyed  his  interest  in  his  father's  estate  to 
his  sister.  As  to  the  partition  suit,  she  denies  that  she  has  any  knowl- 
edge or  information  sufficient  to  form  a  belief,  and  denies  that  it  was 
adjudged  that  Elvira  Purdy  owned  the  two-sevenths  interest  in  her  fa- 
ther's estate  in  her  own  right,  and  avers  that  she  has  no  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  allegation  that  defend- 
ant never  executed  a  writing  whereby  was  created  or  conveyed  any  in- 
terest in  Elijah  F.  Purdy  in  the  premises. 

The  answer  of  Jennie  A.  Mapes,  after  reaffirming  the  allegations  of 
the  complaint,  alleges  an  agreement  between  herself  and  the  deceased 
husband  of  the  plaintiff  whereby,  in  consideration  of  certain  services 
alleged  to  have  been  rendered  by  said  Mapes  to  the  said  Elijah  F. 
Purdy,  he  agreed  to  leave  to  her  whatever  interest  he  was  seised  and 
entitled  to  in  the  premises  at  the  time  of  his  death,  and  asking  that  it 
be  decreed  that  she  is  entitled  to  the  premises  in  question.  It  will  thus 
be  seen  that  the  plaintiff  claims  dower  in  certain  lands  owned  by  her 
deceased  husband  prior  to  his  marriage  to  her. 

[1,  2]  To  entitle  the  wife  to  dower  the  husband  must  be  seised  ei- 
ther in  fact  or  in  law  of  a  present  freehold  in  the  premises,  as  well  as  of 
an  estate  of  inheritance.  As  was  said  by  Mr.  Justice  Gray  in  Phelps 
v.  Phelps,  143  N.  Y.  at  page  202,  38  N.  E.  281,  25  L.  R.  A.  625 : 

'The  position  of  a  wife,  with  respect  to  her  husband's  property,  is  limited 
by  the  Revised  Statutes,  and  unless  she  can  bring  herself  within  their  lim- 
itations she  is  without  the  right  to  assert  any  claim  to  It.  Concededly,  in  this 
case,  the  husband  was  never  seised  of  the  property  in  question  and  the  ajrree- 
ment  set  forth,  and  which  is  claimed  to  confer  upon  him  its  real  ownership, 
could  create  no  Interest,  or  right  to  possession.  If  it  were  possible  to  assume 
a  right  in  Phelps,  based  upon  the  agreement,  to  maintain  an  action  for  the 
reconveyance  by  Lewis  to  himself  of  the  lands,  such  an  assumption  clearly 
negatives  any  idea  of  the  existence  of  a  legal  estate  in  Phelps.  We  may  as- 
sume, as  it  is  alleged,  that  he  was  to  receive  the  benefits  arising  from  the  lands ; 
but  If  there  was  a  beneficial  use,  it  must  be  united  with  a  right'  to  the  posses- 
sion (a  right  which  is  not  alleged  here),  before  we  can  perceive  the  existence 
of  any  estate  upon  which  a  claim  of  dower  may  be  Impressed." 

See,  also,  Nichols  v.  Park,  78  App.  Div.  95,  79  N.  Y.  Supp.  547 ;  Rea? 
Property  Law  (Consol.  Laws,  c.  50)  .§  190. 
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The  case  of  Lugar  v.  Lugar,  160  App.  Div.  807,  146  N.  Y.  Supp.  37, 
is  cited  and  relied  on  by  plaintiff.  In  that  case  Livermore,  in  whose 
name  title  was  taken  orally,  agreed  to  hold  the  same  for  the  benefit  of 
the  parties  that  might  be  named  by  Lugar  in  his  will.  On  the  trial  of 
the  action  Livermore  appeared,  and  the  trial  court  passed  upon  the 
amounts  received  and  disbursed  by  Livermore,  and  the  court  decreed 
that  Livermore  held  the  premises  in  trust  pursuant  to  agreement,  and, 
upon  his  being  reimbursed  for  advances  made  by  him,  that  he  convey 
the  premises  to  the  parties  named  in  the  will ;  and  Mr.  Justice  Hotch- 
kiss  said,  at  page  809  of  160  App.  Div.,  at  page  39  of  146  N.  Y.  Supp. : 

•Inasmuch  as  Livermore  does  not  appeal,  It  must  be  presumed  that  he  does 
not  dispute  the  alleged  trust  agreement,  and  that  he  never  has  disputed  it; 
the  latter  presumption  being  strengthened  by  the  fact  that  the  findings  of  the 
trial  court  show  that  in  the  course  of  his  administration  he  has  collected  up- 
wards of  $33,000  from  rents,  and  has  paid  to  the  defendant  Marlon  and  her 
deceased  mother,  Mary,  upwards  of  $7,500  and  to  the  plaintiff  and  her  deceased 
father,  Charles,  upwards  of  $4,500.  Conceding  for  the  argument  that  the  oral 
n^^reement  was  void  to  the  extent  that  no  trust  resulted  in  favor  of  Henry  or 
his  heirs  or  devisees  (3  R.  S.  [5th  Ed.]  p.  15,  §  51 ;  1  R.  S.  pt  2,  c.  1.  tit.  2,  art. 
2,  p.  728,  S  51),  nevertheless  I  know  of  no  law  which  prevented  Livermore  from 
treating  it  as  valid  and  accepting  and  performing  its  duties,  and  when  he  has 
come  into  court,  and  has  given  his  express  consent  to  recognize  and  adopt  the 
agreement,  has  accounted  for  the  moneys  coming  into  his  hands,  and  has  failed 
to  appeal  from  the  court's  decree  charging  him  with  a  trust,  passing  his  ac- 
counts, establishing  his  equities  and  the  equities  of  those  interested  in  the  land 
or  its  net  proceeds,  and  directing  him  to  convey  to  the  owners  of  the  fee,  on 
proper  tender  made,  it  seems  to  me  tliat  we  have  the  relations  of  the  parties 
from  the  day  of  the  deed  to  this  date  as  firmly  and  solemnly  established  as 
they  could  have  been  had  they  been  expressed  by  formal  instrument  executed 
cotemporaneously  with  the  deed.  So  expressed,  the  instrument  would  have 
been  enforceable." 

It  will  be  thus  seen  that  the  conduct  of  the  trustee  in  Lugar  v.  Lugar 
was  entirely  different  from  the  situation  presented  in  this  case.  There 
is  absolutely  no  allegation  in  the  complaint  herein  that  would  warrant 
this  court  in  assuming  that  a  trust  existed  in  favor  of  plaintiif's  de- 
ceased husband,  and  it  is  clear  that  he  had  neither  the  actual  seisin 
of  this  property  nor  a  legal  right  to  actual  seisin  during  coverture. 

[3]  As  to  the  answer  interposed  by  the  defendant  Jennie  A.  Mapes, 
if  tliere  was  such  an  agreement  between  her  and  Elijah  F.  Purdy,  as 
she  alleges,  she  has  her  remedy  by  an  action  to  recover  damages  for  a 
breach  of  contract.    It  cannot  be  enforced  in  this  action. 

The  motion  must  be  granted.    Settle  order  on  notice. 
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SEED  FILTEB  &  MFG.  CO.,  Inc.,  v.  STOCKING  et  aL 
(Supreme  Court,  Appellate  DlvlBlon,  First  Department    May  5,  1916.) 

1.  Patents  «=>157(1)^Opebation  of  Letters  Patent. 

Letters  patent  are  prima  fade  evidence  that  the  Invention  Is  prior  to 
other  similar  Inventions  and  that  the  patented  article  is  different  from 
other  similar  articles. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  Si  229,  230;  Dec. 
Dig.  <8=»157a).] 

2.  Patents  ^s»326(2) — Violation  of  Injunction. 

An  order  restraining  defendants  from  selling  a  No.  6  filter  held  not 
shown  to  be  violated  by  evidence  that  defendants  in  good  faith,  under 
legal  advice,  sold  somewhat  similar  filters  made  under  a  later  patent 
than  that  of  the  No.  6. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  {|  613,  614 ;  Dec. 
Dig.  <8=»S26(2).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Seed  Filter  &  Manufacturing  Company,  Incorporated, 
against  James  F.  Stocking  and  another.  From  an  order  adjudging 
defendants  in  contempt  of  court,  they  appeal.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Benjamin  Davidson,  of  New  York  City,  for  appellants, 
Joseph  H.  Kohan,  of  New  York  City,  for  respondent. 

DAVIS,  J.  The  defendants  were"  adjudged  in  contempt  of  a  cer- 
tain injunction  order  and  ordered  to  pay  a  fine  of  $250,  and  in  default 
of  payment  to  be  imprisoned  in  the  county  jail  for  6  months.  From 
this  order  the  defendants  have  appealed. 

The  action  is  brought  to  enjoin  the  defendants  from  using  the 
trade  name  of  J.  H.  Seed  Filter  &  Manufacturing  Company  and 
Seed  Filter  Company,  and  also  to  enjoin  the  defendants  for  a  period  of 
10  years  from  February  27,  1913,  from  selling  to  jobbers  and  dealers 
certain  articles  referred  to  in  a  certain  inventory  annexed  to  the  com- 
plaint, in  violation  of  an  agreement  entered  into  between  the  plaintiff 
and  the  defendant  Stocking.  The  agreement  referred  to  is  annexed 
to  the  complaint,  and  in  the  fourth  paragraph  thereof  provides,  among 
other  things,  that  the  defendant  Stocking  will  not  "engage  in  or  sell, 
either  directly  or  indirectly,  to  jobbers  or  dealers  on  any  line  of  trade, 
any  of  the  goods  or  merchandise  so  shown  on  said  inventory  of  Feb- 
ruary 1,  1913,  for  a  period  of  10  years."  And  the  plaintiff  agrees  on 
its  part  not  to  engage  in  ''agents' "  trade  during  a  like  period,  so  far 
as  the  articles  set  forth  in  the  inventory  are  concerned. 

On  the  29th  of  March,  1915,  the  court  made  a  temporary  restrain- 
ing order,  restraining  the  defendants  during  the  pendency  of  the  action 
from  selling  to  jobbers  or  dealers  any  of  the  goods  mentioned  in  the 
inventory  of  February  1,  1913.  Among  the  articles  enumerated  in  this 
inventory  is  a  filter  known  as  a  "No.  6  filter,"  and  it  was  because  of  the 
sale  of  one  half  gross  of  filters  alleged  to  be  identical  with  No.  6 
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filters  on  December  6,  1915,  in  violation  of  the  order  of  March  29, 
1915,  that  the  defendants  were  adjudged  in  contempt.  It  is  conceded, 
however,  by  the  plaintiff,  that  the  defendants'  filter  differs  from  the 
plaintiff's,  in  that  the  former  is  made  of  corrugated  glass ;  but  it  is 
claimed  that  the  only  purpose  of  the  corrugated  glass  is  to  deceive  the 

?ublic  and  evade  the  provisions  of  the  injunction  order  granted  herein, 
'he  "No.  6  filter"  and  the  defendants'  filter  are  both  patented  articles ; 
the  plaintiff's  patent  having  been  issued  June  17,  1902,  and  the  defend- 
ants' October  12,  1915.  Before  the  defendants'  patent  was  issued,  his 
application  was  examined  with  reference  to  the  then  existing  patent  of 
the  plaintiff,  with  the  result  that  the  examiner  of  patents  found  that  the 
defendants'  filter  was  different  in  appearance  and  design  from  that  of 
the  plaintiff,  and  accordingly  a  patent  was  issued  to  the  defendant  for 
"a  new  and  ornamental  design  for  a  filter,"  with  the  exclusive  right 
to  make,  use,  and  vend  the  filter.  And  this  is  the  filter  the  selling  of 
which  by  the  defendants  has  resulted  in  their  being  adjudged  in  con- 
tempt of  court. 

[1]  The  granting  of  the  letters  patent  to  the  defendant  is  prima 
facie  evidence  that  the  defendant  is  the  first  inventor  of  the  design 
for  the  filter  sold  by  him  and  that  his  design  is  different  from  that  of 
the  No.  6  filter  of  the  plaintiff.  Cantrell  v.  Wallick,  117  U.  S.  689,  6 
Sup.  Ct.  970,  29  L.  Ed.  1017;  Smith  v.  Goodyear  Vulcanite  Co.,  93 
U.  S.  486,  23  L.  Ed.  952 ;  Gordon  v.  Turco  Halvah  Co.  (U.  S.  Dist. 
Ct.,  Southern  Dist  of  N.  Y.,  New  York  Law  Journal,  Dec.  11,  1915) 
232  Fed.  — . 

[2]  It  is  asserted  by  the  defendant,  and  not  denied  in  this  record, 
that  the  many  faucet  filters  now  on  the  market  differ  from  one  an- 
other mainly  in  appearance  and  design;  their  mechanical  and  func- 
tional features  being  substantially  the  same.  A  comparison  of  the  two 
filters  in  the  case  at  bar  shows  substantially  the  same  mechanical  and 
functional  features  in  each,  but  a  substantially  different  design.  For 
the  reasons  above  stated,  we  are  of  opinion  that  there  is  no  evidence 
that  the  defendants  sold  No.  6  filters  in  violation  of  the  terms  of  the 
injunction. 

Moreover,  the  records  show  that  the  defendant  acted  in  good  faith 
with  reference  to  this  injunction.  It  is  charged  that  he  sold  the  No. 
6  filter  in  December,  1915.  In  the  preceding  January  he  consulted  an 
attorney,  who  was  also  a  mechanical  engineer,  about  his  new  filter. 
He  laid  before  him  the  No.  6  filter  and  the  agreement  forbidding  him 
to  sell  the  No.  6  filters,  and  he  informed  him  of  this  litigation  then 
in  progress.  The  attorney  made  an  investigation  in  the  United  States 
Patent  Office,  and  on  March  2,  1915,  filed  an  application  in  that  of- 
fice for  the  patent,  which  was  issued  thereafter  to  defendant  on  Oc- 
tober 12,  1915,  after  the  decision  in  a  proceeding  in  which  defendant's 
application  was  brought  into  interference  with  plaintiff's  patent.  And 
as  a  result  of  all  this  he  and  his  attorney  came  to  the  conclusion,  prop- 
erly, we  think,  that  defendant  might  sell  his  own  patented  article 
without  violating  the  agreement  between  plaintiff  and  defendant,  and 
without  violating  the  injunction  of  the  court. 

The  order  appealed  from  is  reversed,  VMth  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.    All  concur. 
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In  re  MELLICE. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  6, 1916.) 

Attorney  and  Glebnt  ^=»147 — Settlement  of  Estate — Attorney's  Fee — 
Allowance. 

A  distant  relative  of  an  Intestate,  who  had  been  living  apart  from  his 
wife  for  18  shears  before  his  death,  went  to  the  widow,  and  told  her  of  her 
husband*s  death,  and  offered  to  direct  her  to  an  attorney  who  would  take 
care  of  her  Interests.  The  relative  and  the  widow  were  made  adminis- 
trators, and  the  widow  signed  an  agreement  to  pay  the  attorney  one- 
third  of  what  might  be  recovered  from  the  estate.  After  examination  for 
the  discovery  of  assets  he  collected  $5,700.  Held,  that  the  attorney 
would  be  allowed  only  $1,000,  as  that  amount  would  amply  compensate 
him  for  the  services  rendered,  which  took  only  a  short  time  and  were 
not  of  an  unusual  character. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  S  351 ; 
Dec.  Dig.  «S=:»147.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  accounting  of  Harry  C.  E.  Mellick,  as  coadmin- 
istrator, etc.  From  a  decree  of  the  Surrogate's  Court  settling  the  ac- 
count of  the  administrator,  Eliza  F.  Brush  appeals.  Modified  and  af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. 

James  E.  Kelly,  of  New  York  City,  for  appellant. 
James  H.  Hickey,  of  New  York  City,  for  respondent 

SMITH,  J.  The  appellant  is  the  widow  of  Jacob  J.  Brush,  who 
died  intestate,  without  children  and  without  father  or  mother,  and  as 
his  widow  she  was  entitled  to  all  his  property.  She  had  been  living 
apart  from  her  husband  for  18  years  before  his  death,  and  had  not 
heard  from  him  for  2  years.  He  had  been  living  with  a  family  by 
the  name  of  Taylor.  He  died,  leaving  in  the  neighborhood  of  $21,000 
in  savings  banks  deposits.  These  deposits  were  held  in  various  forms 
— some  of  them  payable  to  himself,  or  Mrs.  Taylor,  or  the  survivor ; 
some  payable  to  himself  and  Mrs.  Taylor.  One  Mellick  was  a  distant 
relative  of  Brush.  He  went  to  the  appellant  after  the  death  of  her 
husband,  and  informed  her  of  his  death,  and  told  her,  if  she  would 
come  to  his  office,  that  he  would  direct  her  to  an  attorney  who  would 
take  care  of  her  interests.  The  next  day  she  went  to  his  office,  and 
Mellick  directed  her  to  an  attorney  by  the  name  of  Hickey.  Hickey 
drew  up  the  necessary  papers  whereby  Mellick  and  the  appellant  were 
made  administrators,  and  drew  up  a  paper,  which  she  signed,  whereby 
she  agreed  to  pay  to  Hickey  one-third  of  whatever  might  be  recovered 
from  the  estate.  Upon  her  objection  to  signing  this  paper  she  swears 
she  was  told  that  that  was  the  law.  Thereafter  she  settled  with  the 
Taylors  for  $2,000  and  a  diamond  ring  valued  at  about  $350.  This 
settlement  was  not  satisfactory  to  Mellick,  and  he  insisted  upon  an 
examination  for  the  discovery  of  assets.    This  was  opposed  by  this  ap- 

^s»For  other  cafles  see  same  topio  ft  KEY-NUMBER  io  all  Key- Numbered  DigesU  ft  Indexes 
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pellant.  The  surrogate  afterwards  allowed  it,  however,  and  after  that 
examination  the  Taylors  paid  over  to  the  administrators  an  additional 
$3,150.  Two  hundred  dollars  was  given  from  the  Patrolman's  Associa- 
tion, so  that  in  all  there  was  collected  from  the  estate  about  $5,700. 
Upon  the  accounting  of  Mellick  as  administrator,  a  payment  to  Hickey 
of  one-third  of  that  amount  was  allowed,  under  the  agreement  signed 
between  Hickey  and  this  appellant.  The  surrogate  has  found  that  that 
was  fair  compensation  under  the  circumstances  of  the  case. 

The  main  controversy  here  is  upon  the  question  whether  this  allow- 
ance of  one-third  of  the  amount  recovered  to  the  attorney  is  a  proper 
allowance.  We  are  unable  to  agree  with  the  learned  surrogate  in  his 
approval  of  this  attorney's  bill.  Mellick  and  Hickey  may  be  deemed 
to  have  been  acting  together,  each  one  responsible  for  the  other's  acts. 
Mellick  must  have  had  some  knowledge  of  the  estate  of  his  relative  at 
the  time  that  he  sought  out  the  widow  and  offered  to  care  for  her  inter- 
ests. An  agreement  with  a  widow,  who  knows  nothing  of  her  hus- 
band's estate,  as  far  as  appears,  to  protect  her  interests  for  one-third 
of  any  estate  that  may  be  collected,  is  not  such  an  agreement  by  an  at- 
torney as  ordinarily  will  receive  the  approval  of  the  court.  In  this  case 
the  services  actually  rendered  consumed  a  short  time  only,  and  were 
not  of  unusual  character.  Giving  to  the  attorney  full  credit  for  the 
fact  that  extra  moneys  were  procured  by  his  efforts  as  against  the  ob- 
jection of  the  widow,  we  are  of  opinion  that  $1,000  will  amply  com- 
pensate him  for  the  services  rendered. 

Decree  modified,  in  accordance  with  this  opinion,  and,  as  modified, 
affirmed,  without  costs.    Settle  order  on  notice.    All  concur. 


FLAMINGO   FILM  CO.   v.   WORLD  FILM  CORP. 
(Supreme  Court,  Appellate  Division,  First  Department.    May  5,  1916.) 

Discovery  <S=»49,  84 — Corporation — Books  and  Papers — Statute. 

Under  Code  Civ.  Proc.  §  872,  subd.  7,  as  amended  by  Laws  1911,  c.  781. 
and  Laws  1913,  c.  278,  providing  for  examination  before  trial,  plaintiff, 
on  its  order  for  examination  of  defendant  corporation  was  entitled  to 
examine  defendant  by  its  officers  or  managing  agent,  and  to  require  the 
production  of  boolis  and  papers  to  be  received  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent.  Dig.  §§  63,  108 ;  Dec. 
Dig.  <g=>49,  84.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Flamingo  Film  Company  against  the  World  Film  Cor- 
poration. From  an  order  denying  a  motion  to  vacate  an  order  for  the 
examination  of  defendant  before  trial,  in  so  far  as  such  order  for  ex- 
amination was  thereby  modified,  plaintiff  appeals.  Modified  and  af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SMITH,  and  PAGE,  JJ. 

Royal  E.  T.  Riggs,  of  New  York  City,  for  appellant. 
William  Klein,  of  New  York  City,  for  respondent. 

^SdFor  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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PER  CURIAM.  Under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure (section  872,  subd.  7,  as  amended  by  Laws  1911,  c.  781,  and 
Laws  1913,  c.  278),  the  plaintiff  is  entitled  to  examine  the  defendant 
corporation  by  its  officers  or  managing  agent,  and  to  require  the  pro- 
duction of  books  and  papers,  which  may  be  offered  and  received  in 
evidence. 

The  order  appealed  from  is  therefore  modified,  by  striking  out  that 
portion  which  states  that  defendant  is  not  required  to  produce  its 
books  and  papers,  and,  as  so  modified,  affirmed,  without  costs.  Settle 
order  on  notice. 


FREEDMAN  v.  PUTNAM. 
(Supreme  CJourt,  AppeUate  Term,  First  Department.    May  4,  1916.) 

Landlokd  and  Tbnant  ^=9231(6) — Rent — Actions. 

Evidence  In  an  action  for  rent  of  premises  held^  to  require  judgment 
for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  fi 
933.  934;    Dee,  Dig.  «€s=>231(6).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Fanny  Freedman  against  Frederick  H.  Putnam.  From 
a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff  appeals. 
Reversed,  and  judgment  granted  for  plaintiff. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Abraham  Crosney,  of  New  York  City,  for  appellant. 
Parker,  Davis  &  Wagner,  of  New  York  City  (Roy  M.  Robinson,  of 
New  York  City,  of  counsel),  for  respondent. 

COHALAN,  J.  This  action  was  brought  to  recover  $40  as  rent 
for  the  month  of  September,  1915,  for  an  apartment  in  the  apart- 
ment house  No.  11  West  104th  street,  borough  of  Manhattan.  The 
defendant  had  been  a  tenant  in  the  house  for  more  than  nine  years,  and 
had  been  paying  rent  to  the  West  134th  Street  Realty  Company.  The 
answer  of  the  defendant  was  a  general  denial,  and  a  counterclaim  for 
$100,  which  was  changed  upon  ^e  trial  to  a  set-off. 

In  May,  1915,  in  a  foreclosure  action,  a  receiver  was  appointed,  but 
he  did  not  take  possession  of  the  premises  until  the  13th  day  of  Sep- 
tember, 1915.  After  the  appointment  of  the  receiver  an  arrangement 
was  made  between  the  plaintiff  and  the  receiver,  whereby  the  latter 
accepted  $600  per  month  for  the  rental  of  the  entire  premises.  The 
defendant  refused  to  pay  rent  during  September,  but  in  October  com- 
menced the  payment  of  rent  to  the  receiver,  and  holds  a  receipt  for 
the  same.  The  defendant  now  contends  that  because  of  this  receipt, 
and  because  of  the  fact  that  he  did  not  know  that  the  plaintiff  had 
any  interest  in  the  premises,  he  is  not  liable  for  the  September  rent. 

The  plaintiff  sufficiently  established  her  rights  under  a  lease  in  the 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key- Numbered  Digests  ft  Indexes 
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property,  and,  there  being  no  dispute  as  to  the  rent  becoming  due  on 
the  1st  day  of  September,  1915,  and  the  occupancy  for  that  month, 
the  plaintiff  was  entitled  to  a  recovery,  unless  the  allegations  pleaded 
under  the  counterclaim  were  sustained.  The  court,  however,  dismissed 
the  complaint  without  damages  and  upon  the  merits. 

The  judgment  is  reversed  with  $30  costs,  and  judgment  granted  for 
the  plaintiff  in  the  sum  of  $40,  with  proper  costs  in  the  court  below. 

GUY  and  WHITAKER,  JJ.,  concurring  in  the  result 


mjRLAND  et  al.  v.  CRAWFORD. 
(Supreme  CJourt,  Appellate  Division,  Third  Department.    May  3,  19ia) 

1.  Fbauduubnt  Gonvetances  ^=5>299(1)— Determinino  Cibcumstances. 

The  character  of  a  transaction,  as  or  as  not  a  fraudulent  conveyance, 
is  to  be  determined  by  the  clrcums^nces  surrounding  the  parties  at  the 
time  thereof,  and  its  validity  does  not  depend  on  subsequent  events. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  i 
876;  Dec.  Dig.  <g5»299(l).] 

2.  Fraudxtuent  Conveyances  <g=»58— Want  of  Consideration. 

A  voluntary  conveyance  is  not  fraudulent,  if  the  grantor  retained  eDOUgh 
to  satisfy  creditors. 

lEd.  Note, — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig. 
§f  138,  140,  144r-147,  158;   Dec  Dig.  <®=>58.] 

3.  Fraudulent  Conveyances  ^=»272— Voluntary  Conveyances— Overcomino 

Presumption. 

Even  if  the  rule  that  a  voluntary  conveyance  by  one  indebted  at  the 
time  is  presumptively  fraudulent  as  against  existing  creditors  applies  to 
a  mere  open  account  for  groceries,  involving  but  a  few  dollars,  the  pre- 
sumption is  overcome  by  the  evidence  that  he  had  a  bank  balance  in  ex- 
cess of  the  bill,  and  that  the  grantee,  his  wife,  had  furnished  him  money 
to  pay  oflP  liens,  and  had  made  improvements  on  his  properties. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  § 
804 ;    Dec.  Dig.  <&=»272.1 

4.  Fraudulent  Conveyances  ^=»298(4) — Voluntary  Conveyances — Contem- 

plation OP  New  Risks— Evidence. 

Evidence  held  not  to  show  that  a  voluntary  conveyance  was  made  In 
contemplation  of  new  risks  to  be  undertaken,  and  sought  to  relieve  the 
grantor  from  the  liabilities  thereof,  so  as  to  make  it  fraudulent. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  { 
895;   Dec.  Dig.  €==>298(4).] 

Appeal  from  Special  Term,  Schuyler  County. 

Action  by  Charles  M.  Durland  and  others  against  Carrie  J.  Craw- 
ford, formerly  Carrie  J.  Baldwin,  individually  and  as  executrix  of 
Robert  I.  Baldwin,  deceased.  From  a  judgment  for  plaintiffs,  setting 
aside  as  fraudulent  a  conveyance  of  real  estate,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Bertrand  W.  Nye,  of  Watkins,  for  appellant. 
Lewis  E.  Mosher,  of  Elmira,  for  respondents. 

^=9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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WOODWARD,  J.  This  action  was  brought  to  set  aside  a  convey- 
ance by  Robert  I.  Baldwin,  deceased,  to  the  defendant,  by  a  deed  dated 
October  30,  1907,  and  recorded  on  the  6th  day  of  June,  1910.  The 
defendant  was  the  wife  of  Robert  I.  Baldwin,  and  the  deed  expressed  a 
consideration  of  "one  dollar  and  other  good  and  valuable  considera- 
tions." The  plaintiffs  in  this  action  are  local  tradesmen,  whose  ac- 
counts run  from  $3.75  to  $166.78,  and  they  have  judgment  setting 
aside  the  transfer  of  the  property  in  question,  on  the  theory  that  such 
transfer  was  made  for  the  purpose  of  hindering,  delaying,  or  prevent- 
ing the  collection  of  debts  by  the  creditors  of  Robert  I.  Baldwin.  The 
defendant  appeals  from  the  judgment. 

It  appears  from  the  record  that  Rachael  Baldwin  was  the  wife  of 
Robert  I.  Baldwin,  and  that  she  departed  this  life  on  the  6th  day  of 
November,  1902,  devising  her  real  estate  to  her  husband.  Among  the 
parcels  was  a  certain  tract  of  land  at  the  corner  of  Seventh  and  Perry 
streets  in  the  village  of  Watkins.  This  tract  was  50  by  100  feet,  and 
is  the  property  involved  in  this  action.  The  will  of  Rachael  Baldwin 
was  not  probated  until  the  17th  day  of  July,  1906,  and  there  appears 
to  have  been  some  controversy  over  the  title  to  the  property,  the  exact 
nature  of  which  does  not  appear;  but  it  at  least  reached  the  Surro- 
gate's Court,  so  that  thei  record  title  to  the  property  in  question  did 
not  vest  in  Robert  I.  Baldwin  until  the  17th  day  of  July,  1906.  Car- 
rie J.  Crawford  and  Robert  I.  Baldwin  were  married  on  the  17th  day 
of  March,  1903,  and  in  April,  1905,  the  said  Robert  I.  Baldwin  con- 
veyed certain  premises  to  his  wife;  but  this  has  no  particular  rela- 
tion to  the  property  involved  in  this  litigation.  On  the  30th  day  of 
October,  1907,  the  property  here  under  consideration  was  conveyed 
to  the  defendant,  and  the  plaintiffs  have  secured  a  judgment  setting 
aside  this  conveyance  as  fraudulent,'  and  appropriating  the  property 
to  the  payment  of  their  claims.  The  deed  under  which  this  property 
was  conveyed  recited  a  valuable  consideration,  and  the  evidence  tended 
to  show  that  the  defendant  had  invested  in  the  payment  for  improve- 
ments and  in  the  discharge  of  mortgages  upon  the  properties  mentioned 
a  sum  approximately  equal  to  the  established  value  of  the  premises 
in  suit ;  but  the  deed  was  not  recorded  until  after  the  death  of  Robert 
I.  Baldwin  in  June,  1910,  and  the  plaintiffs  have  builded  upon  this 
fact,  and  have  succeeded  in  convincing  the  trial  court  of  such  a  fraud 
as  to  vitiate  the  transfer  made  in  1907. 

[1-3]  We  are  of  the  opinion  that  the  evidence  does  not  warrant 
this  judgment;  that  the  fact  of  fraud  is  not  established.  The  evi- 
dence clearly  establishes  that  on  the  30th  day  of  October,  1907,  the 
date  of  the  conveyance,  Robert  I.  Baldwin  had  a  balance  to  his  credit 
in  the  bank  at  Watkins  of  $79.18,  and  the  only  account  shown  to  exist 
against  him  at  that  time  was  a  grocery  bill  to  George  D.  Norman  & 
Son  for  $66.98.  There  is  some  evidence  that  there  were  other  small 
accounts  running  from  dates  prior  to  the  conveyance  and  continuing 
thereafter ;  but  there  is  no  evidence  of  the  condition  of  the  accounts 
on  the  day  of  the  transfer,  and  the  character  of  a  transaction  is  to 
be  determmed  by  the  circumstances  surrounding  the  parties  at  the  time 
It  took  place.  The  validity  of  a  conveyance  does  not  depend  upon  sub- 
sequent events.    Guy  v.  Craighead,  40  App.  Div.  260,  264,  57  N.  Y. 
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Supp.  1070.  But,  even  if  it  were  shown  that  Robert  L  Baldwin  owed 
other  debts  on  the  particular  date,  there  is  a  marked  distinction  between 
indebtedness  and  insolvency,  and  the  rule  is  well  established  in  this 
state  that  the  onus  of  proving  insolvency  on  the  part  of  a  grantor 
is  upon  the  person  assailing  the  conveyance.  Wadleigh  v.  Wadleigh, 
111  App.  Div.  367,  97  N.  Y.  Supp.  1063.  The  law  is  that,  where  in- 
solvency is  established,  the  burden  is  upon  the  grantee  to  show  con- 
sideration, and  when  insolvency  and  want  of  consideration  are  both 
shown,  the  fraud  is  established.  Wadleigh  v.  Wadleigh,  supra ;  Leh- 
renkrauss  v.  Bonnell,  138  App.  Div.  493,  496,  122  N.  Y.  Supp.  866. 
The  evidence  in  this  case  clearly  fails  to  establish  that  Robert  I.  Bald- 
win was  insolvent  on  the  30th  day  of  October,  1907. 

While  the  court  in  Kerker  v.  Levy,  206  N.  Y.  109,  99  N.  E.  181, 
seems  to  assert  the  doctrine  that  a  voluntary  conveyance  by  one  in- 
debted at  the  time  is  presumptively  fraudulent  as  against  existing 
creditors,  such  a  rule  cannot  be  supposed  to  apply  eo  a  mere  open 
account  for  groceries,  involving  but  a  few  dollars,  and  upon  which 
account  the  debtor  is  paying  from  time  to  time.  But,  assuming  the 
rule  to  go  the  full  limit  suggested,  there  is  no  evidence  here  tliat 
Robert  I.  Baldwin  owed  anything  to  any  of  the  plaintiffs  in  this  ac- 
tion on  the  30th  day  of  October,  1907,  which  he  was  not  fully  pre- 
pared to  pay.  He  is  affirmatively  shown  to  have  had  a  bank  balance 
in  excess  of  the  one  bill  fully  established  as  of  that  date,  and  how 
much,  if  anything,  he  owed  upon  the  open  accounts  does  not  appear, 
and  it  is  to  be  presumed,  in  the  absence  of  evidence,  that  he  was  able 
to  pay  his  debts.  A  man  has  a  perfect  right  to  give  his  property  away, 
provided  he  retains  enough  to  satisfy  his  creditors  (Wadleigh  v.  Wad- 
leigh, supra),  and  until  the  evidence  shows  the  contrary  the  grantee 
is  not  called  upon  to  show  that  there  was  a  consideration  for  the  grant 
(I^hrenkrauss  v.  Bonnell,  138  App.  Div.  493,  496,  122  N.  Y.  Supp. 
866,  and  authorities  there  cited).  In  the  case  now  before  us  there  is 
some  evidence  at  least  that  the  defendant  had  furnished  money  to  pay 
off  liens  upon  the  property  of  her  husband,  and  had  made  improve- 
ments upon  his  properties,  and  in  the  absence  of  evidence  that  Robert 
I.  Baldwin  owed  his  creditors  sums  of  money  which  he  was  unable  or 
unwilling  to  pay  on  the  30th  day  of  October,  1907,  this  evidence  ought 
to  prevail  over  any  inference  to  be  drawn  from  the  facts  appearing  in 
this  case. 

[4]  An  effort  is  made  to  bring  this  case  within  the  rule  that  a  trans- 
fer of  property  without  consideration,  in  contemplation  of  new  risks 
to  be  undertaken,  and  which  seeks  in  effect  to  relieve  the  grantor  from 
the  liabilities  of  such  new  business,  is  fraudulent;  but  the  evidence 
falls  far  short  of  any  such  classification.  Robert  I.  Baldwin  had  been 
engaged  in  constructing  cement  sidewalks  as  a  contractor,  and  ap- 
pears to  have  branched  out  into  the  making  of  cement  building  blocks 
at  or  near  the  time  of  this  transfer ;  but  there  is  not  the  slightest  evi- 
dence to  show  that  the  transfer  was  made  with  reference  to  this  de- 
velopment of  his  business,  or  that  it  had  for  its  object  the  protection 
of  Robert  I.  Baldwin  from  the  consequences  of  his  business.  More- 
over, there  is  no  evidence  that  the  alleged  new  business  was  not  profit- 
able;   no  suggestion  is  made  that  any  money  was  lost  in  connection 
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with  such  new  business,  and  the  record  merely  discloses  that  Mr.  Bald- 
win, doing  business  on  a  small  scale,  had  running  accounts  with  his 
grocer,  his  hardware  dealer,  and  other  small  tradesmen  in  his  town. 
He  paid  on  these  accounts  from  time  to  time,  and  it  is  absurd  to  sug- 
gest that  this  transfer,  made  in  1907,  was  deliberately  entered  into 
with  the  purpose  of  cheating  these  local  merchants  out  of  the  balances 
which  might  exist  at  any  given  time.  The  entire  indebtedness,  allow- 
ing all  the  claims  which  were  ever  suggested  against  the  estate,  does 
not  exceed  $658.46,  and  the  fact  that  some  of  these  accounts  had  been 
continued  for  years,  both  before  and  after  the  transfer,  and  that  pay- 
ments were  made  upon  them  by  Mr.  Baldwin  in  the  ordinary  course 
of  dealing,  precludes. the  theory  that  there  was  any  purpose  in  the 
transfer,  other  than  the  doing  of  the  right  thing  as  between  the  hus- 
band and  wife  under  the  circumstances  shown  to  exist. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  event.    All  concur. 


In  re  GALIAND. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  5,  1916.) 

Attobnet  and  Client  ^=»58— Cbnsxjbe  of  Attobney — Gbounds — ^Abuse  of 
Pbofessional  Coubtest. 

It  is  a  breach  of  the  standard  of  fair  dealing  and  straightforward  con- 
duct, required  of  attorneys  in  their  professional  relations  with  each  other, 
for  an  attorney  for  Judgment  debtors,  during  the  time  the  judgment 
creditor  is  withholding  execution,  as  a  favor  toi  the  former  and  at  his 
request,  to  aid  in  changing  the  financial  status  of  the  Judgment  debtors 
by  drawing  a  chattel  mortgage  on  an  automobile,  which  was  their  only 
asset  not  exempt,  and  prei>arlng  voluntary  petitions  in  bankruptcy  and 
an  order  restraining  the  Issuance  of  execution,  to  be  used  in  case  the 
Judgment  creditor  did  not  compromise  the  Judgment;  but  where  such 
acts  were  not  for  the  attorney's  own  gain  or  profit,  but  solely  occasion- 
ed by  a  mistaken  idea  of  his  duty  to  his  clients,  and  the  attorney  was  of 
good  character  and  standing,  a  censure  for  his  abuse  of  the  profes- 
sional courtesy  is  all  the  punishment  required. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  {{  7(^- 
78 ;  Dec  Dig.  «»58.3 

Charges  against  Justin  S.  Galland,  an  attorney  and  counselor  at  law, 
for  professional  misconduct.    Respondent  censured. 
*     Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  LAUGHLIN, 
SMITH,  and  PAGE,  JJ. 

Einar  Chrystie,  of  New  York  City  (Keyes  Winter,  of  New  York 
City,  of  counsel),  for  petitioner. 

S.  Stanwood  Menken,  of  New  York  City,  for  respondent 

CLARKE,  P.  J.  This  is  the  usual  proceeding  instituted  by  the 
Association  of  the  Bar  of  the  City  of  New  York,  charging  the  re- 
spondent with  misconduct  in  his  office  as  an  attorney  at  law;  the 
specification  being  as  follows : 

On  December  15,  1914,  Jason  Neilson  recovered  a  verdict  of  $500 
against  Joseph  Freedman  and  Max  Freedman  for  damages  for  per- 

^=S9For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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sonal  injuries  received  by  being  struck  by  an  automobile,  and  judg- 
ment on  the  verdict  was  entered  the  same  day.  The  respondent,  as 
attorney  for  the  Freedmans,  moved  to  set  aside  the  verdict  and  for  a 
new  trial,  and  on  January  18,  1915,  that  motion  was  denied.  On  that 
day  Philip  V.  Manning,  an  attorney  associated  with  the  attorneys  for 
Neilson,  notified  the  respondent  of  the  decision,  and  the  respondent 
asked  Manning  to  withhold  the  issuance  of  execution  until  the  respond- 
ent found  out  what  his  clients  wanted  to  do,  and  pursuant  to  that  re- 
quest  Manning  did  not  issue  execution.  On  January  20,  1915,  Man- 
ning again  spoke  to  the  respondent  and  asked  him  what  he  proposed  to 
do  about  paying  the  judgment,  and  the  respondent  again  requested 
Manning  to  withhold  issuance  of  execution.  Later  in  that  day  the 
respondent  called  at  the  office  of  Neilson's  attorneys  and  offered  $100 
in  settlement  of  the  judgment,  which  offer  was  refused.  On  the 
morning  of  January  21,  1915,  the  respondent  filed  voluntary  petitions 
in  bankruptcy  in  behalf  of  both  Freedmans  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York,  which  petitions 
were  prepared  by  the  respondent  and  verified  January  19,  1915,  which 
was  the  day  before  he  had  made  the  second  request  of  Manning  not 
to  issue  execution.  On  January  19,  1915,  two  days  before  the  filing  of 
the  bankruptcy  petitions,  Joseph  Freedman  executed  in  favor  of  a 
brother-in-law  a  chattel  mortgage  on  the  automobile  for  $300,  which 
mortgage  was  prepared  by  the  respondent  and  was  duly  filed  in  the 
office  of  the  register  of  Kings  county.  The  automobile  was  the  only 
asset  mentioned  in  Joseph  Freedman's  bankruptcy  petition,  except 
some  exempt  wearing  apparel,  and  the  judgment  obtained  by  Neilson 
was  the  only  liability.  The  respondent,  in  his  conversation  with  Man- 
ning on  January  20,  1915,  did  not  inform  Manning  of  the  chattel 
mortgage  or  of  the  bankruptcy  petitions.  On  the  day  the  bankruptcy 
petitions  were  filed  respondent  obtained  from  the  United  States  Dis- 
trict Court  orders  restraining  Neilson's  attorneys  from  proceeding  on 
the  judgment.  The  respondent  claims  that  Joseph  Freedman  borrow- 
ed $300  on  the  automobile  from  the  brother-in-law  at  the  time  he  ex- 
ecuted the  chattel  mortgage,  and  the  respondent  admits  he  received 
$200  of  this  amount  for  his  fees,  and  claims  that  Freedman  kept  the 
remainder. 

The  learned -official  referee  states  in  his  report  as  follows: 

"The  respondent  testified,  and  I  believe  truthfully:  That  upon  learning;  of* 
the  denial  of  the  motion  for  a  new  trial  on  January  18,  1915,  he  telephoned 
to  his  client,  advising  him  of  the  decision  and  instructing  him  to  prepare  to 
pay  the  judgment.  That  Mr.  Freedman's  reply  was  that  he  had  no  money 
with  which  to  pay  the  judgment,  that  the  only  property  he  possessed  was 
the  automobile,  whereupon  the  respondent  suggested  that  he  endeavor  to  bor- 
row the  money,  or  mortgage  or  sell  the  automobile,  asked  whether  there 
was  not  some  friend  or  relative  who  might  advance  sufficient  money  with 
which  to  pay  the  judgment,  and  suggested  that  he  make  every  endeavor  to 
raise  the  money  and  let  him  know  as  soon  as  he  had  obtained  it.  That  the 
next  day  Mr.  Freedman  told  him  that  he  had  obtained  a  loan  of  $300  on  the 
automobile,  and  respondent  drew  the  chattel  mortgage  at  his  request.  Fear- 
ing the  plaintiff  would  refuse  to  accept  anything  less  than  the  whole 
amount  of  the  judgment,  and  also  apprehensive  that  body  executions  might 
issue,  petitions  in  bankruptcy  and  the  restraining  order  were  prepared  for  use 
solely  in  case  plaintiff  refused  to  accept  a  compromise  and  should  have  body 
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executions  issued.  That  defendants  promised  to  see  if  they  could  not  raise 
more  money  before  an  offer  of  settlement  should  be  made,  and  before  they 
had  80  further  advised  him  Mr.  Manning  called  him  up  on  January  20th,  as 
referred  to  above.  That  on  that  afternoon  the  defendants  called  at  the  re- 
spondent's office  and  advised  him  that  they  could  raise  no  further  money, 
and  insisted  that  he  should  offer  $150  in  settlement.  That  he  called  at  Mr. 
Manning's  office,  and  after  waiting  for  him  from  3  to  half  past  3  he  saw  Mr. 
Sparks,  one  of  the  plaintiff's  attorneys,  and  offered  him  first  $100  and  then 
$150  in  settlement.  That  Mr.  Sparks  refused  to  consider  accepting  such 
amount  in  settlement.  Thereupon,  on  the  following  day,  he  filed  the  peti- 
tions in  bankruptcy  and  obtaining  the  restraining  order  prepared  two  days 
before." 

Respondent  urges  that  the  acts  and  omissions  with  which  he  is 
charged  in  this  affair  fail  to  show  the  slightest  infraction  of  pro- 
fessional propriety;  that  he  acted  throughout  in  good  faith  and  in 
the  discharge  of  his  duties  as  a  lawyer  as  he  understood  them,  with  no 
thought  or  expectation  of  personal  benefit  or  profit  whatsoever,  and 
solely  with  the  purpose  of  getting  together  as  much  money  as  pos- 
sible in  order  to  settle  the  judgment;  and  that  at  no  time  was  he  a 
party  to  any  scheme  to  change  the  status  quo  or  financial  condition  of 
his  clients,  except  for  the  better  and  for  the  ultimate  benefit  of  the 
judgment  creditor.    The  learned  referee  has  found : 

''In  response  to  this  claim  it  must  be  said  that  the  acts  of  the  respondent 
in  becoming  a  party  to  so  materially  changing  the  status  quo  of  his  clients' 
situation,  while  negotiations  for  settlement  were  pending,  were  a  violation 
of  goo<l  ethics  in  the  profession  and  cannot  be  excused  by  the  explanation, 
however  truthful,  that  no  wrongdoing  was  intended,  and  I  find  the  Charge 
sustained." 

It  seems  to  be  quite  clear  from  the  evidence  that  the  value  of  this 
secondhand  automobile  was  only  about  $200,  and  that  the  $300  which 
was  obtained  upon  the  secupty  of  the  chattel  mortgage  thereon  from 
Freedman's  brother-in-law  was  obtained  for  the  purpose  of  being 
applied  to  the  settlement  of  the  judgment  which  had  been  obtained  by 
Neilson  against  the  Freedmans.  But  it  seems  equally  clear  that  the 
preparation  of  the  petition  in  bankruptcy  prior  to  the  time  of  the  fail- 
ure of  the  negotiations  for  a  settlement,  and  while  the  attorney  for  the 
plaintiff,  upon  the  request  of  the  respondent,  was  withholding  the 
issuance  of  an  execution  on  the  judgment  wassa  step  taken  in  anticipa- 
tion of  the  failure  to  obtain  a  settlement  at  the  amount  authorized  by 
the  Freedmans. 

We  agree  with  the  learned  official  referee  that  it  is  not  in  accord 
with  the  standard  of  the  fair  dealing  and  straightforward  conduct  re- 
quired of  members  of  the  profession  in  their  professional  relations 
with  each  other  to  take  advantage  of  a  favor  extended  by  way  of 
withholding  process  during  negotiations  for  a  settlement  to  actively 
aid  in  changing  the  financial  status  or  condition  of  the  client,  so  as  to 
make  process  ineffectual  upon  the  breaking  off  of  the  negotiations. 
We  do  not  think  in  the  matter  at  bar,  however,  that  respondent  was 
actuated  by  an  evil  design,  or  for  his  own  personal  gain  or  profit,  but 
rather  that  he  acted  upon  a  mistaken  notion  of  his  duty  to  his  clients. 
His  previous  character  and  standing  are  such  that  we  are  of  the  opin- 
ion that  the  ends  of  justice  will  be  entirely  satisfied  by  the  administra- 
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tion  of  a  censure  for  his  abuse  of  the  professional  courtesy  of  with- 
holding of  process  pending  negotiations  by  active  participation  in 
changing  die  existing  financial  conditions  of  his  clients.  Settle  order 
on  notice.    All  concur. 


PELDMAN  V.  NEW  YORK  RYS.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  4,  191©.) 

1.  Carriers    ^=»347(4) —Injuries    to    Passengers— Defense— Contributort 

Negligence. 

It  caimot  be  held  as  matter  of  law  that  one  who  boards  a  crowded  street 
car  is  guilty  of  contributory  negligence,  but  that  question  is  for  the  Jury. 

[Ed.  Note.—For  other  cases,  see  Carriers,  Cent.  Dig.  §§  1355,  1356, 
1367,  1368.  1402;    Dec.  Dig.  <&=>347(4).] 

2.  Carriers    ^s=»320(4) — Injuries   to    Passengers— Negligence— Evidence — 

Sufficiency. 

It  is  error  to  dismiss  the  complaint  of  a  passenger,  seeking  recovery  for 
injuries  when  he  was  forced  from  a  crowded  moving  street  car,  where 
his  testimony  that  the  conductor's  pushing  with  his  hands  in  an  effoit  to 
collect  fares  forced  him  from  the  car,  and  that  he  was  not  contributorily 
negligent,  was  corroborated  by  a  disinterested  witness. 

[Ed.  Note.—For  other  cases,  see  Carriers,  Cent.  Dig.  |S  1315, 1319,  1320 ; 
Dec.  Dig.  <@=»320(4).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Abraham  Feldman  against  the  New  York  Railways  Com- 
pany. Judgment  dismissing  the  complaint,  and  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Mordecai  P.  Springer,  of  New  York  City,  for  appellant. 

James  L.  Quackenbush,  of  New  York  City  (William  J.  Sheils  and 
Joseph  S.  Meadow,  both  of  New  York  City,  of  counsel),  for  respond- 
ent. 

GUY,  J.  The  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff  after  he  had  be- 
come a  passenger  on  one  of  defendant's  cars. 

[1]  Plaintiff  testified  that  he  got  on  the  car  when  it  was  "very 
crowded" ;  that  he  stood  at  the  entrance  to  the  door  of  the  car ;  that 
the  conductor  stood  in  the  door  of  the  car  "singing  out  for  fare";  that 
he  pushed  with  his 'hands;  that  the  people  were  crowded  one  against 
the  other,  and  the  people  gave  him  a  push  outside  in  front,  and  he 
fell  off  the  car ;  that  the  push  was  a  heavy  push.  It  could  not  be  held 
as  matter  of  law  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  boarding  a  crowded  car.  Cattano  v.  Metropolitan  Ry.  Co., 
173  N.  Y.  566,  66  N.  E.  563.  The  question  of  plaintiff's  contributory 
negligence  was  therefore  one  for  the  jury. 

[2]  There  was  also  sufficient  evidence  to  go  to  the  jury  on  the  ques- 
tion of  defendant's  negligence,  viz.,  whether  the  pushing  against  plain- 

^=s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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tiff  by  other  passengers  was  caused  by  the  effort  of  the  conductor 
to  collect  fares,  in  doing  which  he  "pushed  with  his  hands."  Leber 
v:  Steinway  Co.,  118  N.  Y.  556,  23  N.  E.  889;  Cattano  v.  Metropol- 
itan Ry.  Co.,  supra.  Plaintiff's  testimony  as  to  both  of  these  issues 
was  corroborated  by  the  testimony  of  a  disinterested  witness.  The 
learned  court,  therefore,  erred  in  dismissing  the  complaint. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


REICHENTHAL  v.  GLOCKNER  et  aL 
(Supreme  CJourt,  Appellate  Term,  First  Department.    May  4,  1916.) 

1.  Pleading  ^J=»166 — ^Answeb — Denial  of  New  Matteb — Presumptions. 

Where  the  answer  in  suit  on  a  contract  alleged  a  special  agreement  of 
the  plalntiflP  to  take  back  certain  goods  sold,  the  allegation  was  deemed 
denied  without  reply,  under  Code  Olv.  Proc.  $  522,  providing  that  an  al- 
legation of  new  matter  in  the  answer,  to  which  a  reply  is  not  required; 
is  to  be  deemed  controverted  by  the  adverse  party,  and  it  is  incumbent 
on  the  defendants  to  prove  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §§  32iy2-328; 
Dec.  Dig.  <g=>ie6.] 

2.  Sales  ®=>126(2) — Inspection  of  Goods — Retention — Effect. 

Retention  of  goods  sold  after  opportunity  for  inspection  waives  any  at- 
tempt to  rescind  the  original  contract 

[Ed.  Note.-— For  other  cases,  see  Sales,  Gent  Dig.  §  314;  Dec.  Dig. 
«»126(2).] 

3.  Sales  €==>SQ6 — ^Actions — ^Tendbbt— Effect. 

In  an  action  for  the  price  of  goods  sold  and  retained,  where  defend- 
ants tendered  a  certain  sum  and  disputed  the  balance,  even  if  the  plain- 
tiff had  failed  to  make  out  a  prima  facie  case,  the  court  should  have 
rendered  judgment  for  the  amount  tendered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §  1078;  Dec.  Dig. 
^=^366.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Joseph  F.  Reichenthal,  doing  business  as  J.  G.  Reichen- 
thal  &  Co.,  against  Jacob  Glockner  and  another,  individually  and  as 
copartners  doing  business  under  the  firm  name  of  J.  Glockner  &  Co. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Louis  Lichtenberg,  of  New  York  City,  for  appellant. 
Otto  A.  Samuels,  of  New  York  City  (Ralph  H.  Blum,  of  New  York 
City,  of  counsel),  for  respondents, 

COHALAN,  J.  The  complaint  alleges  the  sale  and  delivery  by  the 
plaintiff  to  the  defendants  of  certain  goods,  wares,  and  merchandise, 
of  the  agreed  price  and  reasonable  value  of  the  sum  of  $197.20.    The 
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answer  contains  a  general  denial,  and  an  affirmative  defense,  setting 
up  a  special  agreement  with  the  plaintiff  after  all  the  goods  had  been 
delivered.  The  defendants  further  claim  in  their  answer  to  have  re- 
turned some  of  the  goods,  retained  part  of  the  same,  paid  the  sura 
of  $75  on  account,  and  alleged  a  tender  of  the  sum  of  $48.05  before 
suit  had  been  brought. 

On  the  trial  the  defendants  conceded  that  they  received  goods 
amounting  to  $272.20,  and  the  plaintiff  admitted  the  receipt  on  ac- 
count thereof  of  $75,  leaving  a  balance  due  and  owing  of  $197.20.  The 
court  nonsuited  the  plaintiff,  on  the  ground  that  he  had  not  established, 
as  part  of  his  prima  facie  case,  that  the  goods  delivered  were  the 
goods  that  had  been  ordered,  thereby  disregardipg  the  fact  that  the  de- 
fendants had  alleged  a  tender  of  the  sum  of  $48.45. 

[1,2]  The  defendants  claim  (1)  that  the  contract  was  a  sale  by 
sample ;  that  plaintiff  failed  to  prove  in  his  prima  facie  case  that  the 
goods  were  equal  to  the  sample ;  and  (3)  that  the  question  of  tender  is 
a  new  issue,  which  cannot  be  raised  on  this  appeal.  The  question  of 
sample  was  not  raised  in  the  answer;  but  the  defendants  claim  that, 
after  all  the  goods  had  been  ordered,  they  entered  into  a  special  agree- 
ment with  the  plaintiff,  whereby  the  latter  agreed  to  take  back  goods 
amounting  in  value  to  $147.25.  This  agreement  is  deemed  denied, 
according  to  section  522  of  the  Code  of  Civil  Procedure,  and  it  was  in- 
cumbent upon  the  defendants  to  prove  the  agreement.  The  reten- 
tion of  the  goods,  after  an  opportunity  for  an  inspection  of  the  same, 
is  a  waiver  of  any  attempt  to  rescind  the  original  contract.  Mason 
V.  Smith,  130  N.  Y.  474,  29  N.  E.  749;  Gaylord  v.  Allen,  53  N.  Y. 
515. 

[3]  The  plaintiff's  testimony,  considered  in  its  entirety,  clearly  shows 
that  the  goods  were  delivered  as  ordered,  and  that  on  that  issue  the 
plaintiff  made  out  a  prima  facie  case.  The  defendants  alleged  a  tender 
of  $48.45  before  suit  had  been  brought,  and  paid  the  same  into  court. 
As  the  case  stood,  the  defendants  admitted  owing  $48.45  to  the  plain- 
tiff, and  disputed  the  balance.  In  the  latter  event,  even  if  the  plain- 
tiff had  not  made  out  a  prima  facie  case,  it  was  incumbent  upon  the 
court  to  render  judgment  for  the  plaintiff  for  that  amount. 

In  view  of  the  pleadings,  the  concession  of  the  delivery  and  sale 
of  the  goods,  the  plaintiff's  testimony,  and  the  tender  made,  it  was 
error  to  have  dismissed  the  complaint. 

Judgment  reversed,  and  new  trial  ordered,  with  $30,  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 
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DUKBROW  V.  SWEDISH  IRON  &  STEEL  CORP, 
(Supreme  CJonrt,  Appellate  Term,  First  Department.    May  4,  191ft.) 

1.  Corporations  C=>519(1) — Powers — ^Notes — Accommodation  Indorsements 
As  a  mle  corporations  are  without  power  to  bind  themselves  as  accom- 
modation parties,  so  that,  where  a  corporation  becomes  party  to  nego- 
tiable paper  for  accommodation,  the  holder  has  the  burden  of  proving 
that  he  holds  for  value  and  without  notice  that  the  corporation  was  an 
accommodation  maker. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §{  2091,  2093 ; 
Dec.  Dig.  «8=»519(l).] 

2.  Corporations  ^=»519(3) — ^Notes — Evidence — Accommodation  Indobser. 
Evidence  that  a  corporation  gave  a  note  to  Its  debtor  under  an  arrange- 
ment by  which  It  took  a  mortgage  on  the  debtor's  machinery,  tools,  etc., 
and  an  assignment  of  accounts  together  with  certain  notes  of  the  payee, 
for  the  purpose  of  ultimately  discharging  the  Indebtedness,  would  author- 
ize a  finding  that  the  corporation  was  not  an  *^ccommodatl<m  indorser," 
but  that  there  was  consideration. 

[Ed.  Note.—For  other  cases,  see  Corporations,  Cent.  Dig.  ff  2085,  2089; 
Dec.  Dig.  <8=>519(3).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Mary  L.  Durbrow  against  the  Swedish  Iron  &  Steel  Cor- 
poration. Judgment  dismissing  the  complaint,  and  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Albert  W.  Meisel,  of  New  York  City,  for  appellant. 
Blair  &  Rudd,  of  New  York  City  (Arthur  B.  King,  of  New  York 
City,  of  counsel),  for  respondent. 

GUY,  J.  There  were  two  questions  to  which  plaintiff  directed  her 
proof  at  the  trial:  (1)  Whether  the  execution  and  delivery  of  the 
note  in  suit,  signed  in  tlie  name  of  the  defendant  corporation,  by  its 
vice  president  only,  was  authorized  or  ratified  by  the  defendant;  (2) 
whether  the  note  was  an  accommodation  note. 

While  the  note  was  not  signed  by  the  treasurer  and  countersigned 
by  the  president,  as  prescribed  by  defendant's  by-laws,  the  evidence 
given  and  offered  in  support  of  plaintiff's  case  was  sufficient  prima 
facie  to  establish  that  the  execution  of  the  instrument  was  authorized 
or  ratified  by  the  defendant. 

[1,  2]  Although  as  a  rule  corporations  are  without  power  to  bind, 
themselves  as  accommodation  parties,  so  that,  where  it  appears  that 
a  corporation  became  a  party  to  a  negotiable  paper  for  accommoda- 
tion, die  holder  has  the  burden  of  showing  that  he  became  such  holder 
for  value  and  without  notice  that  the  corporation  was  an  accommoda- 
tion party  (Abbot  v.  Le  Prevost,  166  App.  Div.  40,  151  N.  Y.  Supp. 
616;  Jacobus  v.  Jamestown  Mantle  Co.,  211  N.  Y.  154,  105  N.  E.  210), 
the  proof  given  and  offered  in  support  of  the  cause  of  action  tended 
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to  show  that  the  note  in  suit,  to  the  order  of  the  G.  W.  Bradley  Ax 
&  Tool  Company,  Incorporated,  was  given  to  the  payee  in  exchange 
for  notes  of  the  Tool  Company  as  part  of  a  plan  which  included  the 
execution  and  delivery  to  the  maker  by  the  payee  of  a  chattel  mort- 
gage upon  its  machinery,  tools,  and  equipment,  and  an  assignment  of 
the  payee's  accounts  against  third  persons,  by  which  arrangement  it 
was  hoped  that  the  defendant,  through  financial  assistance  given  the 
payee,  would  receive  full  payment  of  the  indebtedness  of  the  Tool 
Company  to  defendant.  This  testimony,  if  believed  by  the  jury,  would 
authorize  a  finding  that  the  note  in  suit  was  not  an  accommodation 
note,  upon  which  finding  the  plaintiff,  a  holder  for  value,  would  be 
entitled  to  a  recovery. 

In  Carlaftes  v.  Goldmeyer  Co.,  72  Misc.  Rep.  75,  129  N.  Y.  Supp. 
396,  the  indorsement  was  not  made  or  given  in  connection  with  any 
business  transaction  with  the  defendant  in  that  action,  and  this  court, 
following  the  decision  in  National  Park  Bank  v.  German  American 
M.  W.  &  S.  Co.,  116  N.  Y.  281,  22  N.  E.  567,  5  L.  R.  A.  673,  held 
that,  although  collateral  security  was  given  to  that  defendant  in  con- 
sideration of  its  indorsement,  the  transaction  was  ultra  vires,  and  no 
recovery  could  be  had.  Here,  however,  as  before  stated,  the  note, 
according  to  the  evidence  given  and  tendered,  appears  to  have  been 
given  for  a  valuable  consideration,  whicli  included  notes  of  the  payee 
not  returned  at  the  time  of  the  trial,  in  connection  with  the  business 
transactions  of  the  defendant,  and  for  the  purpose  of  enabling  it  to 
collect  its  indebtedness  against  the  payee. 

It  follows  that  the  dismissal  of  the  plaintiff's  complaint  was  error, 
and  the  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.    All  concur. 


NOEL  V.  WESTCOTT  EXPRESS  00, 
(Supreme  Court,  Appellate  Term,  First  Department.    May  4,  1010.) 

1.  COMMEBCE    $==>33 — GaRBIAOK    OF    GOOD8 — ^INTRASTATE    CHABACTEB    OF    CON- 

TBAOT  OF  THANSPOBTATION. 

Where  plaintiff,  holding  a  railroad  ticket  from  Tuxedo  to  New  York, 
over  a  route  passing  through  New  York  and  New  Jersey,  went  to  the 
baggage  department  of  the  road  at  Tuxedo  and  arranged  to  have  his 
bag  transferred  to  his  house  in  New  York  City,  paying  40  cents  for  a 
transfer  check,  the  expressman  taking  possession  of  the  bag,  which  the 
road  delivered  to  an  express  company  in  New  York  City  for  delivery,  the 
express  company,  in  handling  the  bag,  was  engaged  in  intrastate  com- 
merce. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  §S  26,  81;  Dec 
Dig.  <g=>33.] 

2.  Carriers  $==>173 — ^Agency  Between  Railroad  and  Express  Company. 

Where  a  railroad  issued  a  "special  delivery  check"  for  a  bag  received 
by  its  express  agent,  the  check  being  designed,  as  stated  by  its  rules,  "for 
the  checking  of  baggage  from  any  line  station  to  residences,  hotels, 
steamboat  piers,  or  railroad  stations,''  doing  so  under  direction  of  a 
passenger  that  the  bag  be  transi)orted  at  the  end  of  his  journey  to  his 
house,  the  railroad  receiving  4  cents  of  the  total  charge  of  40  cents  for 
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the  service,  the  railroad  acted  as  agent  of  the  express  company,  which 
carried  from  the  station  to  the  passenger *s  house. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  §§  760-763,  781- 
784;    Dec.  Dig.  <S=»173.] 

8w  Cabriers  €=>173 — Cabriaox  of  Baggage — Thbough  Shipment. 

Where  a  railroad  issued  to  a  passenger  a  special  delivery  check  for 
delivery  of  his  baggage  from  the  railroad  terminal  to  his  house,  it  w^s 
not  liable  to  the  passenger,  as  upon  a  through  shipment,  for  loss  of  the 
bag  between  the  terminal  and  house,  while  in  the  hands  of  the  express 
company,  for  which  the  road  acted  as  agent  in  issuing  the  check,  since, 
in  the  absence  of  special  contract  for  a  through  shipment,  a  common 
carrier  is  not  liable  beyond  the  terminus  of  its  own  route,  while  the 
baggage  check  did  not  evidence  a  special  contract. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §{  760-763,  781- 
784;   Dec.  Dig.  i8=»173.] 

4.  CouMEBCB  ^=5>33 — LoK^AL  Baogage  Carbieb — "Common  Cabbieb." 

A  local  baggage  carrier,  transporting  baggage  from  a  railroad  terminal 
to  residences,  etc.,  in  a  city,  though  performing  services  connected  with 
interstate  passenger  traffic,  is  not  a  common  carrier  or  express  com- 
pany, subject  to  the  provisions  of  the  Carmack  Amendment  (Act  Cong. 
June  29,  1906^  c.  3501,  i  7,  pars.  11,  12,  34  Stat.  595  [U.  S.  Comp.  St  1913, 
I  8592]). 

[Ed.  Note, — For  other  cases,  see  Commerce,  Cent.  Dig.  §§  26,  81 ;  Dec. 
Dig.  <@=>33. 

For  other  definitions,  see  Wordsr  and  Phrases,  First  and  Second  Series, 
Common  Carrier.] 

5.  Carbiebs    ^=»400 — Cabriagb    of    Baggaoei — Limitation    of    Liabilitt — 

Statute. 

The  limitation  of  Public  Service  Commissions  Law  (Consol.  Laws,  c. 
48)  §  38,  providing  that  the  value  of  baggage  carried  in  excess  of  $150 
shall  be  stated  upon  delivery  to  the  carrier,  who  may  make  a  reasonable 
charge  for  the  assumption  of  liability  in  excess  of  the  amount,  is  not 
available  to  an  express  company,  the  agent  of  which,  a  railroad,  in  re- 
ceiving a  passenger's  bag,  did  not  ask  him  to  state  its  value. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  g§  1531-1534; 
Dea  Dig.  «=s»400.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Louis  W.  Noel  against  the  Westcott  Express  Company. 
From  a  judgment  for  plaintiff  for  $100,  with  interest  and  costs,  he 
appeals.  Judgment  modified,  by  increasing  the  amount  to  $250,  and, 
as  modified,  affirmed. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Augustin  Derby  and  Lyle  E.  Mahan,  both  of  New  York  City,  for 
appellant. 

Carter,  Ledyard  &  Milburn,  of  New  York  City  (Milton  C.  Lightner, 
of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  On  the  morning  of  November  10,  1914,  the  plaintiff,  hav- 
ing in  his  possession  a  railroad  ticket  over  the  Erie  Railroad  from 
Tuxedo  to  New  York,  went  to  the  baggage  department  of  the  station 
at  Tuxedo  and  asked  the  expressman  to  have  his  bag  transferred  to 
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his  house  in  New  York  City.  The  expressman  told  plaintiff  that  the 
transfer  check  would  cost  40  cents,  and  plaintiff  paid  that  amount  and 
got  a  receipt  for  it;  the  expressman  taking  possession  of  the  bag. 
Plaintiff  was  not  asked  the  value  of  the  property,  and  he  did  not 
state  it.  He  went  to  New  York  that  morning  over  the  Erie,  but  never 
got  his  bag  or  its  contents,  and  the  action  is  brought  to  recover  the 
value  of  the -property,  which  was  admittedly  received  by  the  defend- 
ant from  the  railroad  company.  A  shipment  from  Tuxedo  to  New 
York  over  the  Erie  Railroad  passes  through  New  Jersey. 

The  theory  of  the  action  is  that  the  Erie  Railroad  Company,  as  the 
agent  of  defendant,  arranged  at  Tuxedo  for  the  transportation  of 
plaintiff's  bag  to  New  York ;  that  as  such  agent  it  collected  on  behalf 
of  tlie  defendant  the  transportation  charges;  and  that  defendant,  a 
New  York  common  carrier,  by  reason  of  its  breach  of  contract  and 
its  failure  to  perform  its  duty  as  a  common  carrier,  is  liable  for  the 
value  of  the  property. 

Defendant,  claiming  the  benefit  of  certain  rules  and  regulations,  or 
so-called  tariff,  of  the  railroad  company,  filed,  pursuant  to  act  of 
Congress,  with  the  Interstate  Commerce  Commission,  made  an  offer 
of  judgment  for  $100  and  costs.  The  court,  after  a  trial  of  the  issues, 
gave  judgment  for  plaintiff  for  $106  damages,  with  costs  in  addition; 
and  it  is  stipulated  by  the  parties  that  the  decision  of  the  court  limited 
plaintiff's  damages  to  $100  under  section  16b  of  the  Erie  Railroad 
tariff,  providing  that  the  value  of  property  shipped  be  agreed  to  be 
not  in  excess  of  $100,  unless  greater  value  is  declared  and  an  extra 
charge  paid,  and  that  such  decision  included  in  the  damages  granted 
$6  for  one  year's  interest. 

[1]  As  the  holder  of  a  ticket  over  the  Erie  Railroad  from  Tuxedo 
to  New  York  the  plaintiff  was  entitled  to  have  his  bag  carried  by  the 
railroad  company  to  its  terminal  in  New  York  City  free  of  charge. 
Performance  of  the  contract  made  by  the  plaintiff  with  that  company 
at  Tuxedo  for  delivery  of  his  bag  at  his  house  could  not  begin  until 
the  bag  arrived  at  the  New  York  terminal.  It  is  evident,  therefore, 
that  in  handling  the  bag  under  the  contract  made  at  Tuxedo  the  de- 
fendant was  engaged  in  intrastate,  not  interstate,  commerce.  In  this 
respect  the  case  is  similar  to  State  of  New  York  ex  rel.  Pennsylvania 
R.  R.  Co.  V.  Knight,  192  U.  S.  21,  24  Sup.  Ct.  202,  48  L.  Ed.  325. 
There  the  railroad  disputed  the  validity  of  a  license  tax  imposed  by  the 
city  of  New  York  upon  the  cab  service  established  by  the  railroad 
solely  to  transfer  passengers  who  were  coming  from  or  going  on  inter- 
state trips,  from  the  railroad  terminal  to  points  in  the  city  and  vice 
versa ;  the  railroad  asserting  that  the  cabs  were  engaged  in  interstate 
commerce,  and  therefore  not  subject  to  domestic  taxation  of  the  kind 
imposed.  The  court,  in  overruling  that  contention  and  sustaining  the 
validity  of  the  tax,  said  (192  U.  S.  27,  24  Sup.  Ct.  204,  48  L.  Ed.  325) : 

"The  cab  service  is  rendered  wholly  within  the  state,  end  has  no  con- 
tractual or  necessary  relation  to  Interstate  transportation.  It  is  either  pre- 
liminary or  subsequent  thereto.  It  is  independently  contracted  for,  and 
not  necessarily  connected  therewith.  But,  when  service  is  wholly  within 
a  state,  it  is  presumably  subject  to  state  control.  The  burden  is  on  him  who 
asserts  that,  though  actually  within,  it  is  legally  outside,  the  state;   and  un- 
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less  the  Interstate  character  Is  established,  locality  determines  the  question  of 
jurisdiction." 

[2]  Under  section  2  of  the  railroad's  rules  and  regulations  it  is 
provided  that  baggage  checks  "will  only  be  issued  to  destination  of 
ticket,  or  to  points  where  stop-overs  are  allowed,  and  only  via  route 
of  ticket";  and  by  section  30b  it  is  provided  that  agents  "must  not 
under  any  circumstances  take  baggage  beyond  the  destination  of  trans- 
portation presented."  But  as  to  "special  delivery  baggage"  section  33 
is  as  follows: 

**Special  delivery  check  [such  as  was  given  to  plaintiff]  is  designed  for  the 
checking  of  baggage  from  any  line  station  to  residences,  hotels,  steamboat 
piers,  or  railroad  stations  in  the  cities  shown  in  the  following  schedule.  Spe- 
cial delivery  charges  should  be  prepaid." 

And  then  follows  "VVestcott  Express  Company,  New  York  City," 
with  rates  according  to  zones  in  the  borough  of  Manhattan.  The 
plaintiff's  bag  was  delivered  to  the  defendant  by  the  railroad  at  the 
railroad's  terminal  in  New  York,  and  of  the  charge  of  40  cents  the 
defendant's  share  was  36  cents.  These  facts  authorize  the  conclusion 
that  in  the  shipment  in  question  the  railroad  acted  as  the  agent  of 
defendant. 

[3,  4]  The  railroad  company,  as  principal,  would  not  have  been  lia- 
ble to  the  plaintiff  as  upon  a  through  shipment,  because  in  the  absence 
of  a  special  contract  for  a  through  shipment  a  common  carrier  is  not 
liable  for  a  shipment  beyond  the  terminus  of  its  own  route,  and  the 
baggage  check  did  not  evidence  a  special  contract.  Soviero  v.  West- 
cott  Express  Co.,  47  Misc.  Rep.  596,  94  N.  Y.  Supp.  375.  The  re- 
spondent claims,  however,  that  by  the  Carmack  Amendment  (chapter 
3591,  U.  S.  Stat,  at  Large  1905-1907),  enacted  subsequent  to  the  deci- 
sion of  the  Soviero  Case,  the  railroad  company  and  the  defendant  were 
connecting  carriers,  and  that  therefore  the  railroad  company  became 
liable  to  plaintiff  as  upon  a  through  shipment.  But  that  position  is 
not  tenable,  for  it  has  been  decided  that  a  local  baggage  carrier  like 
the  defendant,  although  performing  services  connected  with  interstate 
passenger  traffic,  is  not  a  common  carrier  or  express  company  subject 
to  the  provisions  of  the  act  to  regulate  commerce.  In  re  Frank  Par- 
malee  Company,  12  Interst.  Com.  R.  40;  Wylie  v.  Northern  Pacific 
R.  Co.,  11  Interst.  Com.  R.  145. 

Further,  the  railroad  company  failed  to  prove  that  its  schedules  were 
posted  at  Tuxedo,  and  such  posting  appears  to  be  a  requirement  of  the 
federal  act,  in  default  of  which  the  statutory  limitation  is  not  operative. 
In  any  event,  the  limitation  of  liability  in  the  Erie  tariff  was  not  in- 
tended for  defendant's  benefit,  and  did  not  apply  to  defendant,  be- 
cause the  concurrence  of  the  defendant  under  section  6  of  the  act  was 
not  shown,  and  its  name  is  not  in  the  list  of  participating  carriers. 
There  was  no  warrant,  therefore,  for  giving  the  defendant  the  benetit 
of  the  interstate  commerce  limitation  in  the  Erie  tariff,  and  the  law  o£ 
New  York  governs  the  disposition  of  the  controversy. 

[5]  Section  38  of  the  Public  Service  Commissions  Law  provides 
that  common  carriers,  including  transportation  companies,  are  liable 
for  the  full  value  of  property  carried  as  baggage,  "but  the  value  in  ex- 
158N.Y.S.— 45 
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cess  of  one  hundred  and  fifty  dollars  shall  be  stated  upon  delivery  to 
the  carrier,  and  a  written  receipt  stating  the  value  shall  be  issued  by 
the  carrier,  who  may  make  a  reasonable  charge  for  the  assumption  of 
such  liability  in  excess  of  one  hundred  and  fifty  dollars."  In  Robin- 
son V.  N.  Y.  C.  &  H.  R.  R.  Co.,  145  App.  Div.  391,  129  N.  Y.  Supp. 
1030,  affirmed  203  N.  Y.  627,  97  N.  E.  1115,  it  was  held  that  the  limi- 
tation is  not  available  to  carriers  unless  they  inquire  of  passengers  the 
value  of  their  baggage,  and-  that  a  failure  to  make  such  inquiry  is  a 
waiver  of  the  benefits  of  the  provision.  See  Meister  v.  Woolverton, 
140  App.  Div.  926,  125  N.  Y.  Supp.  439.  As  the  uncontradicted  evi- 
dence in  this  case  is  that  the  plaintiff  was  not  asked  to  state  the  value, 
the  limitation  is  not  operative. 

Judgment  modified,  by  increasing  the  amount  to  $250  and  appropri- 
ate costs  in  the  court  below,  together  with  $25  costs  of  this  appeal,  and, 
as  so  modified,  affirmed.    AH  concur. 


HANDLOR  V.  PERLBERG  et  aL 
(Supreme  CJourt,  Appellate  Term,  First  Department.    May  4,  1916.) 

1.  Tboveb  and  Conversion  ^=»69— Actions— Judgment— Possession  or  Goods. 

In  an  action  for  conversion  of  specific  chattels,  no  judgment  for  the  re- 
turn of  the  goods  can  be  rendered. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  §§ 
308-313 ;   Dec.  Dig.  <©=>69.] 

2.  Appeal  and  Erbor  ^=»1152— Review— Correction  of  Judcocent. 

A  Judgment  In  conversion,  erroneously  requiring  return  of  the  chattels, 
can  be  cured  by  the  appellate  court,  If  there  Is  competent  evidence  of  the 
value  of  the  goods. 

fEd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  H  4483- 
4496;   Dec.  Dig.  <8s»1152.] 

3.  Tboveb  and  Conversion  €5»25— Parties— Natutie  op  Action. 

Conversion  is  personal,  and  cannot  be  supported  against  copartners,  In 
the  absence  of  a  showing  that  they  both  participated  in  the  acts  of  con- 
version. 

[Ed.  Nota — For  other  cases^  see  Trover  and  Conversion,  Cent  Dig.  §{ 
173-180;    Dec.  Dig.  <&=»25.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  David  J.  Handlor  against  Harry  Perlberg  and  Abraham 
Halpin,  copartners  doing  business  under  the  firm  name  and  style  of 
Perlberg  &  Halpin.  Judgment  for  plaintiff  in  part,  and  he  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Janover,  Frankel  &  Janover,  of  New  York  City  (Chester  E.  Frankel, 
of  New  York  City,  of  counsel),  for  appellant. 

Samuel  Brand,  of  New  York  City,  for  respondents. 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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PER  CURIAM.  The  complaint  alleged  that  the  plaintiff  placed  in 
the  possession  of  the  defendants  a  photographic  lens  for  the  purpose 
of  being  repolished,  which  work  was  to  be  done  for  the  agreed  sum 
of  $3 ;  that  subsequently  plaintiff  tendered  to  defendants  said  sum  of 
$3,  and  demanded  the  return  of  the  lens,  which  was  refused,  and  dam- 
ages for  its  value  were  alleged  to  be  $55.  The  answer  was  a  gen- 
eral denial. 

Upon  the  trial  the  plaintiff  testified  that  he  called  at  defendants' 
place  of  business  and  saw  the  defendant  Halpin ;  that  he  showed  him 
the  lens,  and  that  Halpin  agreed  to  do  the  work  for  the  sum  of  $3 ; 
and  that  he  received  from  Halpin  a  paper,  which  was  received  in  evi- 
dence. This  paper  contained  the  letter  head  of  the  defendants,  and 
following  the  description  of  the  instrument  contained  these  words: 
"To  be  repolished,  charges  $3."  This  paper  was  not  signed  by  any 
one.  Plaintiff  also  testified  to  a  demand  upon  Halpin,  and  a  refusal 
by  him  to  deliver  the  property  to  plaintiff,  unless  paid  the  sum  of  $5. 
Halpin  admitted  handing  the  above-mentioned  paper  to  plaintiff,  but 
insisted  that  he  loaned  plaintiff  $3  upon  the  lens,  and  had  not  been 
paid.  Plaintiff  testified  the  value  of  the  lens  was  $55,  and  defendant 
testified  it  was  worth  $10  only.  Neither  qualified  as  experts  upon 
the  value  of  that  kind  of  property.  The  court  below  directed  the  fol- 
lowing judgment  to  be  entered : 

"I  hereby  find  and  decide  that  the  plaintiff  is  entitled  to  the  possession  of 
the  lens,  the  value  of  which  I  fix  at  $12,  upon  payment  to  the  defendant  after 
trial,  and  the  derk  is  directed  to  enter  Judgment  accordingly." 

The  clerk,  however,  entered  a  judgment  in  the  following  form: 

"Judgment. 

"Judgment  is  rendered  in  favor  of  plaintiff  for  possession  lens  and  against 
defendant  for  twelve  (12oo/ioo)  dollars  and  three  ($3»o/ioo)  costs  and  dis- 
bursements as  taxed,  amounting  to  fifteen  dollars  ($15.00). 

"Dated  October  15,  1015." 

[1]  The  judgment  entered  by  the  clerk  is  the  disposition  of  the 
case  evidently  intended  to  be  made  by  the  trial  justice.  The  action 
being  for  conversion,  however,  no  judgment  for  the  return  of  the 
property  could  be  rendered.  "A  party  whose  property  has  been  wrong- 
fully converted  is  not  bound  to  take  the  same  back.  He  may  abandon 
it  from  the  moment  of  its  conversion,  and  sue  for  its  value."  People 
V.  Bank  of  North  America,  75  N.  Y.  547,  at  page  564.  The  judg- 
ment is  therefore  erroneous. 

[2]  The  judgment  could  undoubtedly  be  cured  upon  appeal,  if  there 
was  any  competent  evidence  of  value.  In  an  action  for  conversion, 
the  judgment  may  carry  the  right  to  imprisonment,  and  evidence  of 
value  should  be  clear  and  competent. 

[3]  Another  thing  may  also  be  said.  The  defendants  were  sued  as 
copartners.  There  is  not  the  slightest  evidence  that  Perlberg,  Halpin's 
codefendant,  had  anything  whatever  to  do  with  the  transaction.  The 
action  for  conversion  is  personal  in  its  nature,  and  no  judgment  of 
that  character  could  be  obtained  against  the  defendant,  without  show- 
ing some  joint  participation  in  the  cause  of  action. 


Digitized  by 


Google 


708  158  NEW  YORK  SUPPLBMENT  (Sup.  Ct 

However,  as  under  subdivision  2,  section  27,  Municipal  Court  Code 
(Laws  1915,  c.  279),  no  action  can  be  defeated  by  reason  of  misjoinder 
or  nonjoinder  of  parties,  this  defect,  if  it  is  shown  to  exist  upon  a  new 
trial,  can  be  remedied. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


LASHER  v.  McDERMOTT. 
(Supreme  Court,  Appellate  Division,  Third  Department.    May  3, 1916.) 

1.  Frauds,  Statute  op  €=>75— Oral  Contract  to  Will  Realty. 

An  oral  contract,  whereby  a  woman  aflUcted  with  an  incurable  disease 
promised  to  will  her  house  and  furniture  to  plaintiff,  In  consideration  ot 
plaintiff's  taking  up  her  home  in  the  house  and  caring  for  the  woman,  was 
void  under  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of »  Cent.  Dig.  |  132 ; 
Dec.  Dig.  <S=»75.] 

2.  Frauds,  Statute  of  ^=9138(4) — ^Implhcd  Promise— Reasonable  Value  or 

Services. 

Where  plaintiff,  in  reliance  upon  a  woman's  oral  contract,  void  under  the 
statute  of  frauds,  to  will  plaintiff  realty  if  plaintiff  would  make  her  home 
with  her  and  cate  for  her,  did  so,  and  rendered  ser^ices  for  12  weeks, 
plaintiff  was  entitled  to  the  reasonable  value  of  her  services  for  such  pe- 
riod, with  Interest. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  {{  330, 
331;   Dec.  Dig.  <8=>138(4).] 

3.  Frauds,  Statute  of  ^=»152(1) — Invalidity  of  Contract— Pleading. 

Where  the  invalidity  of  a  contract,  void  under  the  statute  of  frauds, 
does  not  appear  on  the  face  of  the  complaint,  the  question  of  such  inva- 
lidity can  be  raised  only  by  answer. 

[Ed.  Note. — ^For  other  cases,  see  Frauds,  Statute  of.  Cent.  Dig.  SS  363, 
364,  371,  372 ;   Dec.  Dig.  <8=»152(1).] 

Howard,  J.,  dissenting. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Abbie  Lasher  against  Thomas  McDermott,  as  executor, 
etc.,  of  Rose  Quest,  deceased.  From  a  judgment  of  the  Supreme 
Court  for  plaintiff  for  the  sum  of  $288.15  (91  Misc.  Rep.  305,  154  N. 
Y.  Supp.  798),  plaintiff  appeals.     Affirmed. 

See,  also,  162  App.  Div.  232,  147  N.  Y.  Supp.  446,  and  157  App.  Div. 
100,  141  N.  Y.  Supp.  574. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOI>- 
WARD,  and  COCHRANE,  JJ. 

Charles  B.  Templeton,  of  Albany,  for  appellant. 
Countryman,  Nellis  &  Du  Bois,  of  Albany  (Andrew  J.  Nellis,  of 
Albany,  of  counsel),  for  respondent. 

COCHRANE,  J.  The  complaint  alleges  that  on  or  about  December 
9,  1905,  Rose  Quest  died  in  the  city  of  Rensselaer,  leaving  a  last  will 
and  testament,  and  codicil  thereto,  whereby  she  appointed  the  defend- 
ant as  her  sole  executor,  and  that  such  will  and  codicil  have  been  ad- 

^=:»For  oUier  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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mined  to  probate  and  letters  testamentary  thereunder  issued  to  the 
defendant;  that  on  or  about  September  10,  1905,  the  testatrix  was  af- 
flicted with  an  incurable  disease,  from  which  she  later  died  on  said 
9th  day  of  December,  1905,  being  a  widow,  without  descendants  or 
near  blood  relatives,  and  her  household  consisting  of  herself  and  two 
boarders,  who  occupied  premises  of  which  she  died  seised,  of  the  val- 
ue of  $1,800  and  containing  household  furniture  of  the  value  of  $54.25 ; 
that  at  the  special  instance  and  request  of  said  testatrix  she  and  the 
plaintiff,  on  or  about  September  10,  1905,  made  a  contract  whereby 
the  plaintiff  agreed  to  break  up  and  discontinue  her  home,  store  most 
of  her  furniture,  and  move  with  her  husband,  nephew,  and  niece,  who 
were  living  with  her  as  members  of  her  family,  to  the  residence  of  the 
deceased,  and  become  members  of  her  household,  and  assume  the  care 
and  nursing- of  her,  and  the  management  and  control  of  her  household, 
upon  her  promise  and  agreement  that  she  would,  as  compensation 
therefor,  devise  and  bequeath  unto  the  plaintiff  the  said  residence  and 
furniture  therein  contained;  that  immediately  after  making  said 
contract  plaintiff  performed  every  act  and  duty  required  thereunder 
on  her  part  until  November  27,  1905,  when  the  said  testatrix  without 
just  cause  refused  to  permit  her  to  further  perform  the  contract,  al- 
though plaintiff  was  willing  and  ready  to  do  so;  that  plaintiff  was 
devised  and  bequeathed  no  part  of  the  real  or  personal  estate  of  the 
testatrix  in  and  by  her  last  will  and  testament,  and  codicil  thereto ;  that 
the  services  so  rendered  and  performed  as  aforesaid  were  reasonably 
worth  the  sum  of  $1,854.25.  The  complaint  demands  judgment  for 
said  sum  of  $1,854.25,  with  interest  from  the  said  9th  day  of  Decem- 
ber, 1905. 

The  answer  among  other  things  alleges  that  neither  the  contract  set 
forth  in  the  complaint,  nor  any  note  or  memorandum  thereof  ex- 
pressing the  consideration,  was  in  writing,  subscribed  by  the  testa- 
trix or  by  her  lawfully  authorized  agent.  It  appeared  at  the  trial  that 
the  plaintiff  stored  most  of  her  furniture  and  removed  ths  balance 
thereof  to  the  residence  of  the  decedent,  and  that  she  and  the  members 
of  her  household  took  up  their  residence  in  the  home  of  the  deceased, 
and  resided  there  for  a  period  of  12  weeks ;  the  plaintiff  in  the  mean- 
time taking  care  of  the  testatrix  and  conducting  her  household  af- 
fairs. The  trial  justice  held  that  the  alleged  contract  by  the  testatrix 
to  give  the  plaintiff  the  house  and  furniture  had  not  been  established 
by  satisfactory  evidence,  but  he  awarded  the  plaintiff  $180,  being  $15 
a  week  for  the  12  weeks,  as  the  reasonable  value  of  her  services,  be- 
sides interest  thereon  from  December  9,  1905,  amounting  in  all  to 
$288.15.  The  plaintiff  appeals  from  this  judgment  in  her  favor,  and 
claims  that  she  is  entitled  to  recover  the  sum  of  $1,854.25,  the  value  of 
the  house  and  furniture. 

[1,  2]  Without  reference  to  the  sufficiency  of  the  evidence  to  estab- 
lish the  plaintiff's  alleged  oral  contract,  it  is  clear  that  she  cannot  pre- 
vail on  this  appeal.  The  action  is  at  law,  and  not  in  equity.  The  con- 
tract to  make  compensation  in  real  estate,  not  being  in  writing,  is 
void  under  the  statute  of  frauds,  and,  whatever  relief  might  be  granted 
the  plaintiff  in  an  action  in  equity,  the  court  is  powerless  to  grant  re- 
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lief  in  this  action  beyond  what  the  trial  justice  has  already  granted. 
Real  Property  Law  (Consol.  Laws,  c.  50)  §§  259,  270;  Banta  v.  Banta, 
108  App.  Div.  172,  93  N.  Y.  Supp.  393 ;  Ludwig  v.  Bungart,  48  App. 
Div.  613,  63  N.  Y.  Supp.  91 ;  Matthews  v.  Matthews,  133  N.  Y.  679, 
31  N.  E.  519;  S.  C,  80  Hun,  605,  30  N.  Y.  Supp.  449;  Stanton  v. 
Miller,  14  Hun,  383,  affirmed  79  N.  Y.  620.  The  trial  justice  there- 
fore awarded  the  plaintiff  the  most  favorable  judgment  to  which, 
under  the  pleadings  and  evidence,  she  was  entitled. 

[3]  Nothing  decided  by  this  court  on  the  appeal  from  the  order' strik- 
ing out  certain  portions  of  the  complaint  as  irrelevant  (157  App.  Div. 
100,  141  N.  Y.  Supp.  574)  sustains  the  plaintiff's  position  on  this  appeal. 
The  answer  had  not  then  been  served.  The  question  of  the  statute  of 
frauds  had  not  been  raised,  and  was  not  and  could  not  be  before  the 
court  in  any  form  whatever.  Where  the  invalidity  of  a  contract  void 
under  the  statute  of  frauds  does  not  appear  on  the  face  of  the  com- 
plaint the  question  of  such  invalidity  can  only  be  raised  by  answer. 
Crane  v.  Powell,  139  N.  Y.  379,  34  N.  E.  911 ;  Matthews  v.  Matthews, 
154  N.  Y.  288,  48  N.  E.  531.  The  court  on  that  appeal  was  not  at  lib- 
erty to  anticipate  the  nature  of  the  answer,  and  therefore  naturally 
and  properly  disposed  of  the  appeal  solely  with  reference  to  the  com- 
plaint, and  without  any  reference  whatever  to  a  question  which  might 
or  might  not  be  raised  by  an  answer  not  yet  served. 

Judgment  affirmed,  with  costs.  All  concur,  except  HOWARD,  J., 
who  dissents. 


EDKINS  V.  WOTHERSPOON,  State  Superintendent  of  Public  Works. 
(Supreme  Court,  Appellate  Division,  Third  Department    May  3, 1916.) 

1.  States  <@=>53— Employes— Abolition  of  Position. 

Where  three  men  held  positions  as  reservoir  tenders,  the  discharge  hj 
the  superintendent  of  public  works  of  one  of  the  men  held  an  abolition  of 
one  of  these  positions,  where  the  two  men  retained  are  set  to  do  the  work 
formerly  done  by  the  three,  and  the  rearrangement  results  in  a  saving  of 
.T300  a  year. 

[Ed.  Note. — For  other  cases,  see  States,  Cent.  Dig.  §§  43,  58 ;  Dec.  Dig. 
<S=»53.1 

2.  States  ®=5>53— Em PLOYfts— Abolition  of  Position. 

Every  public  official  has  an  inherent  right,  and  a  right  under  Civil 
Service  Law  (Consol.  Laws,  c.  7)  §  22,  to  abolish  positions  tor  reasons  of 
economy ;  and  it  is  the  duty  of  an  official  to  abolish  superfluous  positions 
in  his  department. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  Si  43,  58;    Dec.  Dig. 

3.  States  <S=>53— Employes— Abolition  of  Position. 

Under  the  Civil  Service  Law  the  superintendent  of  public  works  is  not 
required  to  continue  a  useless  position  because  the  Incumbent  is  a  veteran 
fireman,  nor  to  sacrifice  positions  held  by  other  persons  in  order  to  save  the 
position  held  by  the  fireman. 

[Ed.  Note.— For  other  cases,  see  States,  Cent.  Dig.  §§  43,  58 ;   Dec.  Dig. 

te=»53.] 

^=:»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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4.  Mandahus  ^=»168(2>— Abolition  of  Position— Evidbwcb. 

Under  Civil  Service  Law,  §  22,  a  veteran  fireman,  whose  position  Is  abol- 
ished and  who  brings  mandamus  to  be  transferred  to  a  similar  position, 
has  the  burden  of  showing  that  a  vacancy  exists  which  he  is  fitted  to  fill. 

[Ed.  Note. — EV)r  other  cases,  see  Mandamus,  Cent  Dig.  §  872 ;  Dee.  Dig. 
<©=>168(2).] 

5.  States  <&=»5&— Emplot±8— Tbansfbb — Opening. 

Under  Civil  Service  Law,  §  22,  providing  that,  if  a  positicm  held  by  a 
veteran  fireman  is  abolished,  he  shall  be  transferred  to  another  position, 
the  superintendent  of  public  works  is  not  required  in  such  event  to  dis- 
charge other  persons  in  order  to  make  a  place  for  such  fireman. 

[Ed.  Note. — For  other  cases,  see  States,  Cent.  Dig.  §§  43,  58;  Dea  Dig. 
<©=>53.] 

Appeal  from  Special  Term,  Madison  County. 

Application  for  mandamus  by  Charles  Edkins  against  W.  W.  Woth- 
erspoon,  as  Superintendent  of  Public  Works  of  the  State  of  New  York. 
From  an  order  of  the  Special  Term,  denying  the  application,  applicant 
appeals.    Affirmed. 

The  application  is  for  a  writ  of  mandamus  to  restore  applicant  to 
the  position  of  reservoir  tender,  or  to  some  other  similar  position  which 
he  was  competent  to  fill,  upon  the  ground  that  he  was  an  exempt  fire- 
man, under  section  22  of  the  Civil  Service  Law. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD-' 
WARD,  and  COCHRANE,  JJ. 

M.  J.  White,  of  Mt.  Vernon  (Walter  S.  Archibald,  of  Albany,  of 
counsel),  for  appellant. 

Egburt  E.  Woodbury,  Atty.  Gen,  Qames  S.  Y.  Ivins,  Deputy  Atty. 
Gen.,  of  counsel),  for  respondent. 

HOWARD,  J.  Prior  to  April  13,  1915,  the  relator  and  two  other 
men  were  holding  positions  as  tenders  of  certain  reservoirs  owned  by 
the  state  in  Madison  county.  On  that  date  the  superintendent  of  pub- 
lic works  abolished  one  of  those  positions,  discharged  one  of  the  men 
in  consequence  thereof,  and  put  the  work  of  the  fiiree  men  upon  the 
remaining  two.  The  relator,  who  was  a  veteran  fireman,  was  the  per- 
son discharged.  He  claims  that  he  was  discharged  for  political  rea- 
sons, in  violation  of  section  22  of  the  Civil  Service  Law,  and  asks  for 
a  writ  of  mandamus  commanding,  either  that  he  be  reinstated,  or  that 
he  be  transferred  to  a  similar  position.  The  Special  Term  has  denied 
his  application  for  either  a  peremptory  or  an  alternative  writ. 

[  1  ]  On  this  appeal  the  request  for  an  alternative  writ  is  not  pressed, 
the  relator  contending  that,  under  the  facts  disclosed  by  the  record, 
the  position  previously  held  by  the  relator  has  not  been  abolished,  but 
has  been  maintained  and  filled  by  one  of  the  other  reservoir  tenders. 
The  relator  admits  that  the  rearrangement — that  is,  the  retention  of 
two  men  to  do  the  work  previously  dotie  by  three — ^has  resulted  in  a 
saving  of  $300  a  year  to  the  state.  It  seems  to  us  that  this  admission 
establishes  the  good  faith  of  the  superintendent  of  public  works  and 
disposes  of  the  assertion  that  the  position  has  not  been  abolished.    This 
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admission  also  strongly  corroborates  the  superintendent's  assertion 
that  the  relator  was  not  discharged  because  of  political  bias. 

[2,  3]  Every  public  official  has  an  inherent  right,  and  a  right  under 
the  Civil  Service  Law  (section  22),  to  abolish  positions  for  reasons  of 
economy.  Indeed,  it  may  be  said  to  be  the  duty  of  an  official,  who  dis- 
covers that  more  persons  are  employed  in  his  department  to  do  the 
work  than  are  needed,  to  abolish  all  the  superfluous  positions.  There- 
fore in  this  instance  the  superintendent  of  public  works  exercised  a 
right  and  performed  a  duty  authorized  by  statute  and  by  conscience — 
a  right  too  frequently  neglected.  In  abolishing  the  position  in  question 
the  incumbent  happened  to  be  a  veteran  fireman ;  but  that  fact  did  not 
require  the  superintendent  of  public  works  to  continue  a  useless  posi- 
tion. Under  section  22  of  the  Civil  Service  Law,  the  superintendent 
was  only  required  to  transfer  the  employe  **to  any  branch  of  the  said 
service  for  duty  in  such  position  as  he  may  be  fitted  to  fill."  But  in  ac- 
complishing this  mandate  of  the  law  the  superintendent  was  not 
obliged  to  sacrifice  positions  held  by  other  persons  in  order  to  save 
the  position  held  by  this  veteran  fireman.  People  ex  rel.  Davison  v. 
Williams,  213  N.  Y.  130,  107  N.  E.  49. 

[4,  5]  The  relator  in  his  petition  asks,  if  he  cannot  be  restored  to  his 
old  position,  to  be  transferred  to  a  similar  position.  But  the  superin- 
tendent swears  in  his  answer  that  there  is  no  such  position  vacant,  and 
this  is  not  disputed.  The  burden  is  on  the  relator  to  show  that  a  va- 
cancy does  exist  which  he  is  fitted  to  fill,  before  he  can  require  the 
superintendent  to  put  him  into  such  position.  Matter  of  Breckenridge, 
160  N.  Y.  103,  54  N.  E.  670.  There  must  be  a  vacancy,  or  there  can 
be  no  transference;  and  the  superintendent  was  not  obliged  to  dis- 
charge some  other  person,  not  an  exempt  fireman,  in  order  to  make  a 
place  for  the  relator.    Matter  of  Breckenridge,  supra. 

It  follows  that  the  order  of  the  Special  Term  should  be  affirmed, 
with  costs.    All  concur. 


BUHRMASTBR  et  al.  v.  NEVVr  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department     May  S,  1916.) 

1.  Tbial  <S=»60(1) — Rbception  of  Evidence— Temforaby  Exoltjbion — ^Effect. 

In  an  action  for  damages  to  plaintiffs  bam  by  fire  from  spa  lies,  where 
plaintiff's  theory  was  that  a  freight  train  passing  at  about  the  time  of 
the  fire  threw  a  spark  over  200  feet  into  some  straw  in  the  bam,  and 
where  defendant's  tower  operator  showed  that  no  freight  train  passed 
within  a  considerable  time  of  the  fire,  the  court's  temporary  exclusion 
of  evidence  that  other  engines  had  thrown  sparks  an  equal  or  greater  dis- 
tance, until  there  was  evidence  in  the  case  showing  some  connection,  did 
not  raise  the  issue  as  to  the  correctness  of  such  mling. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  i§  141-143;  Dec. 
Dig.  <g=>60(l).] 

2.  Railroads  «=>481(2) — Fires — Evidence. 

In  such  action,  evidence  for  plaintiff  that  other  engines  of  the  defend- 
ant had  thrown  sparks  an  equal  or  greater  distance  than  that  required 
to   reach  plaintiff's  barn,  in  view  of  the  different  engines  and   their 
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equipment  and  the  weather  conditions,  was  inadmissible  on  the  issne 
whether  the  fire  was  set  by  a  spark  from  a  freight  engine. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  f  1719;    Dec. 
Dig.  t8=»481(2).l 
a.  Evidence  <8=s>208(6)— Admissibility— Pleading. 

Where  the  complaint  in  a*n  action  for  damages  from  the  negligence  of 
defendant  railroad  in  setting  fire  to  plaintiff's  barn»  made  on  informa- 
tion and  belief,  was  withdrawn  by  an  amendment  and  controverted  by 
the  answer,  the  refusal  to  permit  plaintiff's  attorney  to  read  therefrom 
was  not  error,  though  defendant's  counsel,  at  the  close-  of  plaintiff's 
case,  asked  to  have  it  considered  as  evidence. 

[Ed.  Note.— I\)r  other  cases,  see  Evidence,  Cent.  Dig.  ff  T18,  719;  Dec. 
Dig.  <8=»208(6).] 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Christian  F.  Buhrmaster  and  another  against  the  New 
York  Central  &  Hudson  River  Railroad  Company.  From  a  judgment 
in  favor  of  the  defendant  upon  a  verdict  of  the  jury,  and  also  from 
an  order  denying  their  motion  for  a  new  trial  made  upon  the  minutes, 
plaintiffs  appeal.    Judgment  and  order  affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Borst  &  Smith,  of  Schenectady  (Homer  J.  Borst,  of  Schenectady,  of 
counsel),  for  appellants. 

Visscher,  Whalen  &  Austin,  of  Albany  (H.  Leroy  Austin,  of  Al- 
bany, of  counsel),  for  respondent. 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  recover  dam- 
ages alleged  to  have  been  sustained  through  the  negligence  of  the  de- 
fendant in  setting  fire  to  plaintiff's  barn  by  means  of  sparks  alleged 
to  have  been  thrown  off  by  a  locomotive  owned  and  operated  by  the 
defendant.  The  case  was  submitted  to  the  jury  upon  a  charge  to  which 
no  exception  was  taken,  and  the  verdict  of  no  cause  of  action  is  now 
challenged  upon  exceptions  taken  upon  the  trial. 

[1]  The  appellant  urges  that  the  court  erred  in  refusing  to  permit 
the  plaintiff's  witnesses  to  testify  as  to  other  engines  of  the  defendant 
throwing  sparks  an  equal  or  greater  distance  than  that  required  to 
reach  the  plaintiff's  barn.  There  was  no  direct  evidence  that  the  fire 
was  caused  by  a  spark  from  the  defendant's  engine.  The  plaintiff's  the- 
ory was  that  a  freight  train  passing  at  about  the  time  the  fire  was  dis- 
covered threw  a  spark  a  distance  of  over  200  feet,  and  that  this  spark 
landed  in  the  straw  in  the  barn  through  a  window  some  35  feet  above 
the  ground,  causing  the  fire.  The  defendant  produced  its  tower  op- 
erator, with  his  record  of  trains  upon  that  day,  and  he  showed  that 
no  freight  train  passed  within  a  considerable  time  of  the  hour  of  the 
fire,  and  the  alleged  error  of  the  court  consisted  in  temporarily  exclud- 
ing testimony  that  other  engines  had  thrown  sparks  an  equal  or  great- 
er distance.  We  think  the  ruling  of  the  court,  postponing  the  receipt 
of  this  line  of  evidence  until  there  was  evidence  in  the  case  which  would 
show  some  connection,  does  not  raise  the  issue  attempted  to  be  asserted 
at  this  time. 
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[2]  But,  if  it  does,  we  are  persuaded  that  the  authority  relied  up- 
on (Sheldon  v.  Hudson  River  Railroad  Co.,  14  N.  Y.  218,  67  Am.  Dec. 
155),  is  not  controlling  at  this  time.  That  determination  was  made  in 
the  primitive  days  of  railroading,  in  1856,  when  the  engines  were 
known  by  name,  and  when  there  was  only  one  type  in  common  use,  and 
all  were  equipped  substantially  alike,  and  evidence  of  what  these  en- 
gines usually  did  under  ordinary  conditions  was  a  very  different  thing 
from  taking,  the  testimony  to-day,  with  the  great  variety  of  engines  in 
use,  and  particularly  when  it  is  not  shown  that  the  conditions  were  the 
same  when  the  alleged  sparks  were  thrown  a  greater  distance.  Ob- 
viously, with  the  wind  blowing  a  gale,  a  defective  engine  might  have 
thrown  sparks  which  would  be  carried  alive  a  distance  of  several  hun- 
dred feet,  while  another  engine,  in  good  condition,  and  in  a  compar- 
atively light  wind,  would  not  throw  off  sparks  of  any  danger  what- 
ever ;  and  so  the  mere  fact  that  some  witness  had  found  large  sparks 
a  considerable  distance  from  the  line  of  the  railroad  would  prove  noth- 
ing of  value  in  determining  whether  the  fire  in  question  was  lighted 
by  a  spark  from  an  engine  in  passing,  and  the  case  of  Chandler  v. 
Rutland  Railroad  Company,  140  App.  Div.  68,  124  N.  Y.  Supp.  1046, 
seems  to  us  controlling  upon  the  point  now  under  consideration,  if  it 
be  assumed  to  have  been  fairly  presented  by  the  ruling  of  the  court. 

[3]  The  only  other  error  alleged  is  that  the  learned  trial  court  erred 
in  refusing  to  permit  plaintiff's  attorney  to  read  from  the  original 
complaint,  which  defendant's  counsel  had,  at  the  close  of  plain- 
tiff's case,  asked  to  have  considered  as  in  evidence.  The  plaintiff 
seems  to  think  that  by  this  suggestion  the  defendant  is  bound  by  the  al- 
legations of  the  complaint,  made  on  information  and  belief  by  the 
plaintiff,  which  would  be  rather  a  remarkable  construction  to  put  upon 
the  transaction  as  it  appears  in  the  record.  Of  course,  matters  delib- 
erately put  in  evidence  by  either  party  without  objection  constitute  a 
part  of  the  record  to  be  considered  in  reaching  a  determination ;  but 
here  the  matter  appears  to  have  been  wholly  incidental,  and  it  would 
be  strange  practice  if  a  complaint,  which  had  been  withdrawn  by  an 
amendment  and  which  contained  allegations  on  information  and  be- 
lief, deliberately  controverted  by  the  answer,  could  become  proof  of  the 
facts  by  the  mere  incidental  suggestion  that  it  be  considered  in  evi- 
dence for  the  purpose,  no  doubt,  of  taking  advantage  of  any  omis- 
sions which  the  plaintiff  might  have  made.  We  do  not  think  the  court 
erred  in  its  conduct  of  the  trial  to  the  prejudice  of  the  plaintiff,  and, 
the  jury  having  refused  to  find  a  cause  of  action,  it  is  not  for  this 
court  to  interfere  with  that  determination. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 
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MARINACCIO  V.   FLINN-O'ROURKB  CO.,  Inc. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  8,  1916.) 

Masteb  and  Servant  ^=>417(7) — Workmen's  Compensation  Acts — Proceed- 
ings— Appeal. 

On  a  liearing  before  tlie  State  Industrial'  Commission  of  a  claim  for 
compensation  to  an  employ^,  where  there  was  evidence  that  the  claimant 
told  one  of  the  employer's  physicians  of  the  accident  on  the  day  following, 
and  that  19  days  after  the  accident  one  of  the  employer's  physicians  made 
a  full  report  as  to  the  injury,  and  in  the  meantime  the  injury  received 
proper  treatment,  a  finding  of  the  commission  that  the  employer  was  not 
prejudiced  by  the  failure  of  the  claimant  to  give  statutory  written  notice 
witliin  10  days  after  disability,  such  notice  having  been  given  2  montns 
and  15  days  after  the  accident,  is  binding  on  appeal  to  the  Supreme  Court. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec  Dig. 
<g=>417(7).] 

Appeal  from  State  Industrial  Commission. 

Proceedings  under  the  Workmen's  Compensation  Law  by  Antonio 
Marinaccio  to  obtain  compensation  for  personal  injuries,  opposed  by 
the  Flinn-CRourke  Company,  employer  and  self-insurer.  Compensa- 
tion was  awarded  by  the  State  Industrial  Commission,  and  the  em- 
ployer appeals.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Grout  &  McKinney,  of  New  York  City  (Paul  Grout  and  F.  Sidney 
Williams,  both  of  New  York  City,  of  counsel),  for  appellant. 

Robert  W.  Bonynge,  of  New  York  City,  and  Egburt  E.  Woodbury, 
Atty.  Gen.,  for  State  Industrial  Commission. 

LYON,  J.  The  material  question  involved  upon  this  appeal  is 
whether  the  State  Industrial  Commission  was  justified  in  finding  that 
the  employer  was  not  prejudiced  by  the  failure  of  the  claimant  to  give 
written  notice  of  the  accident  within  10  days  after  disability,  and  in 
excusing  such  failure  to  give  notice. 

The  claimant  was  injured  April  1,  1915,  while  in  the  employ  of  the 
Flinn-O'Rourke  Company,  which  was  engaged  in  performing  a  con- 
tract in  constructing  a  portion  of  the  new  subway  in  the  borough  of 
Manhattan,  New  York  City.  No  written  notice  of  the  accident  was 
given  the  employer  until  June  16,  1915,  or  for  a  period  of  2  months 
and  15  days  after  the  happening  of  the  accident.  Notice  was  sent  by 
the  claimant  to  the  commission  6  days  later.  The  injury  was  to  the 
claimant's  right  eye.  He  claims  that  he  was  struck  by  a  chip  which 
flew  from  paving  blocks  being  unloaded  from  a  wagon,  but  one  of  the 
employer's  witnesses  testified  that  about  April  20th  the  claimant  told 
him  that  he  had  caught  cold  in  his  eye  and  was  suffering  from  that. 
However,  the  distinct  weight  of  evidence  was  that  the  injury  to  the 
eye  was  caused  by  a  small  piece  of  stone,  that  the  injury  was  accidental, 
and  that  it  arose  out  of  and  in  the  course  of  claimant's  employment  as 
found  by  the  commission.  The  commission  excused  the  failure  of  the 
claimant  to  give  written  notice  to  the  employer  of  the  injury  within  10 
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days  from  the  date  of  disability  upon  the  grounds  that  the  claimant  was 
ignorant  of  that  requirement  of  the  statute,  and  that  the  employer  had 
not  been  prejudiced  by  such  failure.  It  is  this  finding  alone  which  the 
employer  challenges  and  to  which  he  devotes  his  brief. 

The  claimant  was  an  Italian  and  a  foreman  of  laborers,  or  perhaps 
more  properly  a  superintendent  of  laborers.  Changes  in  the  personnel 
of  the  laborers  were  frequent.  They  came  and  went  at  will.  There 
was  evidence  upon  the  part  of  the  employer  that  none  of  the  persons 
working  for  it  at  the  time  claimant  says  he  was  injured  could  be  lo- 
cated by  the  employer  at  the  time  the  notice  of  injury  was  given  June 
16th.  It  appears,  however,  from  the  testimony  of  Dr.  Cotter,  who  was 
one  of  the  physicians  permanently  engaged  by  the  employer  to  attend 
to  persons  injured  upon  the  job,  that  on  the  20th  day  of  April  he  saw 
the  claimant,  was  told  by  him  that  he  had  suffered  an  injury  to  his  eye 
from  the  stone  clipping,  and  examined  his  eye ;  that  he  found  it  very 
badly  inflamed,  and,  regarding  the  condition  as  serious,  sent  him  to  the 
New  York  Eye  and  Ear  Hospital  for  treatment ;  and  that  he  sent  a  re- 
port of  all  this  to  the  employer  that  day,  April  20th.  This  report-  states 
the  man's  name  and  station,  section  of  subway,  work,  check  number, 
address,  nature  of  injury,  foreign  body  in  right  eye,  and  disposition. 
This  notice  was  certainly  sufficient  to  apprise  the  employer  that  claim- 
ant might  have  sustained  a  serious  injury  which  called  for  investiga- 
tion. Thus  concededly  the  employer  had  full  knowledge  of  all  the 
facts  within  10  days  after  the  expiration  of  the  10  days  within  which 
the  claimant  was  by  law  required  to  give  written  notice  of  injury  to  the 
employer,  and  opportunity  to  make  full  investigation  as  to  all  the  cir- 
cumstances attending  the  accident.  It  is  probable  that  the  employer 
could  then  have  obtained  statements  from  some  or  perhaps  all  the  la- 
borers working  there  April  1st. 

It  seems,  however,  that  the  employer  made  no  effort  to  fi^d  wit- 
nesses, except  possibly  that  one  of ^  the  doctors  asked  two  of  the  labor- 
ers if  they  saw  the  accident.  Upon  the  hearing  before  the  commission 
two  of  the  three  laborers  who  were  working  unloading  stone  from  the 
wagon  at  the  time  the  claimant  was  injured  testified  to  claimant  having 
received  the  injury  in  the  manner  claimed  by  him.  The  third  laborer 
was  said  to  be  in  Italy.  The  claimant  testified  that  he  gave  prompt  no- 
tice of  his  injury  on  the  day  following  the  accident,  by  telling  one 
of  the  employer's  physicians,  who  attended  any  injured  man,  the  claim- 
ant showing  him  his  eye,  and  that  this  physician  saw  the  claimant  right 
along,  as  the  claimant  continued  at  his  work  day  after  day  on  the  job. 
The  claimant  went  to  his  own  physician  immediately  after  the  accident 
and  was  treated  by  him.  The  employer  cannot,  tfierefore,  complain 
that  the  claimant's  condition  is  attributable  to  his  neglect  to  cause  his 
eye  to  be  promptly  treated.  The  question  whether  the  employer  was 
prejudiced  by  the  failure  of  the  claimant  to  give  written  notice  of  in- 
jury was  fairly  one  of  fact.  The  commission  was  fully  justified  in  its 
conclusions.  Its  decision  is  binding  upon  us.  The  injury  was  serious, 
and  has  resulted  in  permanent  partial  disability  of  the  eye. 

The  award  of  the  commission  should  be  affirmed.    AH  concur. 
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MUSTAVOI  V.  ST.  JOHN  THE  BAPTIST  FOUNDATION, 
(Supreme  Ck>urt,  Appellate  Term,  First  Department.     May  4,  1016.) 

1.  I<ANDIX>BD  AND  TENANT  ^59164(4) — ^PKBSONAL  INJUBIES  TO  TENANT — ^NEG- 

LIGENCS — Evidence — Statute. 

The  failure  of  the  owner  of  tenement  premises  to  comply  with  Tene- 
ment House  Law  (Ck)nsol.  Laws,  c.  61)  {  76,  requiring  the  keeping  of 
lights  burning  in  hallways  from  sunset  to  sunrise,  is  evidence  of  such 
owner's  negligence  in  an  action  against  him  by  a  tenant  for  personal  in- 
juries received  in  falling  downstairs. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §  633 ; 
Dec.  Dig.  «S=>164<4).] 

2.  Tkial  «=»165— Nonsuit. 

On  motion  for  a  nonsuit,  plaintiff  is  entitled  to  the  most  favorable  in- 
ferences to  be  drawn  from  the  evidence. 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent  Dig.  §{  373,  374;  Dec. 
Dig.  <8=»165.] 

3.  Landlord  and  Tenant  ^=»169(11) — Injxtbies  to  Tenant — Conteibutobt 

Negligence — Question  fob  Jury. 

In  an  action  against  the  owner  of  tenement  premises  for  injuries  to  a 
tenant,  who  fell  downstairs,  where  the  evidence  showed  that  plaintiff 
was  proceeding  carefully  down,  while  the  hallway  was  unlighted,  in  vio- 
lation of  Tenement  House  Law,  §  76,  the  issue  of  contributory  negligence 
was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |$ 
646,  667,  684;    Dea  Dig.  <8=»169(11).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Sonia  Mustavoi  against  the  St.  John  the  Baptist  Founda- 
tion. From  a  judgment  dismissing  the  complaint  at  end  of  plaintiff's 
case,  she  appeals.    Judgment  reversed,  and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Herman  Turkel,  of  New  York  City,  for  appellant. 
Amos  H.  Stephens,  of  New  York  City,  for  respondent. 

COHALAN,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries.  On  the  2d  of  June,  1915,  the  plaintiff,  a  tenant  in 
the  tenement  house  of  the  defendant,  attempted  to  descend  a  flight  of 
stairs  therein,  and  fell  down  16  steps,  in  consequence  of  which  she 
sustained  certain  severe  injuries.  At  the  time  of  the  accident  she 
held  an  infant  in  her  right  arm,  had  her  left  hand  on  the  banister,  and 
was  proceeding  from  the  third  to  the  second  floor .^  Although  it  was 
in  the  evening,  there  was  no  light  burning  in  the  hallway,  in  violation 
of  section  76  of  the  Tenement  House  Law. 

[1]  The  failure  to  comply  with  this  statute  is  evidence  of  negli- 
gence on  the  part  of  the  defendant.  Schindler  v.  Wells  &  Zerweck, 
145  App.  Div.  532,  130  N.  Y.  Supp.  344;  Bornstein  v.  Faden,  149 
App.  Div.  37,  133  N.  Y.  Supp.  608,  affirmed  208  N.  Y.  60S,  102  N. 

^s=>For  other  casM  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Disests  ft  Indexes 
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E.  1099;  Kenney  v.  Rhinelander,  28  App.  Div.  247,  50  N.  Y.  Supp. 
1088,  affirmed  163  N.  Y.  576,  57  N.  E.  1114. 

[2,3]  The  complaint  was  dismissed  at  the  close  of  the  plaintiff's 
case,  on  the  ground  that  she  had  failed  to  establish  her  freedom  from 
contributory  negligence.  The  evidence  showed  that  the  plaintiff  was 
proceeding  carefully  down  the  stairway.  She  was  entitled  in  a  non- 
suit to  the  most  favorable  inferences  to  be  drawn  from  the  evidence, 
and  the  court  was  not  warranted  in  disposing  of  the  issue  of  contribu- 
tory negligence  as  matter  of  law,  but  should  have  submitted  it  to  the 
jury,  to  be  determined  by  them  as  one  of  fact. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  in  one 
action  to  appellant  to  abide  the  event.    All  concur. 


MUSTAVOI  T.  ST.  JOHN  THE  BAPTIST  FOUNDATION. 

(Supreme  CJourt,  Appellate  Term,  First  Department     May  4,  1916.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District 
Action  by  Henry  Mustavoi  against  the  St  John  the  Baptist  Foundation. 
From  a  judgment  dismissing  the  complaint  at  the  end  of  plaintiflTs  case, 
plaintiff  appeals.     Judgment  reversed,  and  new  trial  ordered. 
Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WIIITAKBB,  JJ. 

Herman  Turkel,  of  New  York  City,  for  appellant. 
Amos  H.  Stephens,  of  New  York  City,  for  respondent. 

COHALAN,  J.  Judgment  dismissing  the  complaint  at  the  end  of  plaintiff's 
case  is  reversed,  and  a  new  trial  ordered,  with  $30  costs  in  one  action  to 
the  appellant  to  abide  the  event,  on  the  ground  that  plaintiff's  freedom  from 
contributory  negligence  was  a  question  of  fact  for  the  jury  to  determine.  All 
concur. 


15BRG  v.  GREAT  LAKES  DREDGE  &  DOCK  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department..    May  3,  1916.) 

Master  and  Servant  ^=s>403 — Injx7ries  to  Servant — ^Workmen's  Compen- 
sation Act — Injuries — "Arising  Out  of  and  in  Course  of  Euplot- 

IIENT." 

Presumption  in  Workmen's  Compensation  Act  (Consol.  Laws,  c  67)  S 
21,  that  in  any  proceeding  for  compensation  the  claim  came  within  the 
provisions  of  the  act  may  be  rebutted,  and  where  an  employ^  who  lived 
on  a  dredge  went  ashore  for  purposes  of  his  own,  became  intoxicated,  and 
on  returning  fell  off  a  dock  not  owned  by  the  master  before  a  small  boat 
came  to  take  him  to  the  dredge,  his  resulting  death  was  not  within  the 
course  of  his  employment,  so  as  to  warrant  compensation. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  ^=::9403. 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Course  of  Employment.] 

Appeal  from  State  Industrial  Commission. 

Claim  by  Hulda  Berg  under  the  Workmen's  Compensation  Act  for 
compensation  for  the  death  of  Albert  Berg  against  the  Great  Lakes 
Dredge  &  Dock  Company,  employer,  and  the  Employers'  Liability  In- 

^=»For  other  cases  see  some  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes. 

Digitized  by  VjOOQiC 


Sup.  Ct.)         BERG  V.  GREAT  LAKES   DREDGE  <&  DOCK  CO.  719 

surance  Company,  Limited,  insurer.    From  an  award  of  the  State  In- 
dustrial Commission,  defendants  appeal.    Reversed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellants. 

Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission. 

COCHRANE,  J.  The  facts  in  this  case,  as  found  by  the  commis- 
sion, are  as  follows: 

"On  April  22,  1915,  the  day  when  Albert  Berg  receiyed  the  Injuries  which 
resulted  in  his  death,  he  was  employed  as  a  craneman  on  a  dredge  located  in 
the  Hudson  river,  at  Troy,  N.  Y.,  which  dredge  was  owned  and  operated  by 
the  Great  Lakes  Dredge  &  Dock  Company,  a  corporation  engaged  In  the  busi- 
ness of  dredging  the  Hudson  river  at  that  place.  The  dredge  worked 
continuously  24  hours  a  day,  and  Berg  and  another  craneman  usually  worked 
on  12-hour  shifts.  Under  his  contract  of  employment,  Berg  was  furnished 
living  quarters  on  the  dredge  and  did  Uve  there.  The  employer  furnished  a 
boat  to  take  the  men  to  and  from  the  dredge  and  from  the  shore.  During  the 
afternoon  of  April  21,  1915,  Berg  obtained  permission  from  the  man  in  charge 
of  the  dredge  to  go  ashore  to  have  a  check,  cashed,  and  went  ashore  in  the 
company's  boat.  At  about  4  o'clock  in  the  morning  of  April  22d  Berg 
hailed  tiie  dredge  from  the  dock  along  the  shore,  which  was  the  customary 
place  for  the  men  to  come  to  take  the  boat  out  to  the  dredge.  A  boat  was  sent 
from  the  dredge  to  the  shore,  but  the  person  rowing  the  boat  failed  to  find 
Berg  and  started  to  return  to  the  dredge,  when  a  call  was  again  heard  from 
the  dock,  and  the  boat*  returned  to  the  dock.  The  man  rowing  the  boat 
then  noticed  Berg  in  the  water  going  under  a  drillboat,  which  was  located  near 
by,  and  a  tug  of  the  employer  attempted  to  rescue  him  without  avalL  Berg 
was  drowned,  and  his  body  was  recovered  fronu  the  river  two  days  later 
at  about  a  mile  downstream." 

It  further  appears  by  the  uncontradicted  testimony  of  disinterested 
witnesses  that  Berg  was  intoxicated.  He  had  been  spending  the  night 
in  a  saloon  in  Troy  from  about  8 :30  in  the  evening  until  about  3 :30 
in  the  morning,  or  half  an  hour  before  he  fell  in  the  river.  The  last 
person  who  saw  him  before  the  accident,  so  far  as  the  evidence  dis- 
closes, states  that  he  was  then  at  the  corner  of  River  and  State  streets 
and,  in  the  language  of  the  witness,  ^'staggering  drunk,"  just  having 
left  the  saloon  where  he  had  been  since  early  in  the  previous  evening. 
But  the  commission  has  found  that  the  accident  "was  not  occasioned 
solely  by  the  intoxication  of  the  injured  employe  while  on  duty." 

We  think,  however,  that  the  injury  did  not  arise  out  of  and  in  the 
course  of  the  employment  of  the  deceased,  and  that  the  facts  as  found 
by  the  commission  and  the  uncontradicted  evidence  conclusively  over- 
come the  presumption  created  by  section  21  of  the  Workmen's  Com- 
pensation Law  that  the  claim  comes  within  the  provisions  of  that  law. 
Berg  went  ashore  on  the  previous  evening  entirely  for  purposes  of 
his  own.  No  duty  to  his  employer  required  him  to  leave  the  dredge  or 
to  remain  away  therefrom.  His  only  business  was  to  have  a  check 
cashed  for  himself,  and  the  evidence  is  clear  and  undisputed  that  he 
passed  the  greater  part  of  the  night  in  personal  amusement  and  en- 
tertainment.    If  he  had  fallen  overboard  from  the  boat  which  was 
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conveying  him  from  the  dock  to  the  dredge,  a  different  question  would 
be  presented.  But  he  fell  from  the  dock  when  there  was  no  boat 
present,  and  he  was  consequently  not  even  attempting  to  get  aboard 
the  boat  of  his  employer  which  was  used  to  convey  the  worteien  from 
the  dock  to  the  dredge.  The  dock  or  place  where  he  fell  into  the 
water  was  not  owned  or  controlled  by  the  employer.  In  no  sense, 
therefore,  had  Berg  reached  the  premises  of  his  employer.  The  case 
is  no  different  in  principle  from  what  it  would  be  if  Berg  had  re- 
ceived an  injury  in  the  streets  of  the  city  on  his  way  to  the  river  just 
before  he  fell  therein.  It  does  not  change  the  case  that  he  lived  on 
the  dredge.  The  controlling  fact  is  that  he  had  been  ashore  solely 
for  purposes  of  his  own,  and  lost  his  life  before  he  returned  to  his 
place  of  employment  or  to  the  premises  of  his  employer,  and  before 
he  had  gained  access  to  the  boat  which  was  to  carry  him  from  the 
dock  to  the  dredge. 

This  case  is  essentially  different  from  the  English  case  of  Moore 
V.  Manchester  Liners,  3  Butterworth's  Workmen's  Compensation 
Cases,  527,  relied  on  by  the  learned  Attorney  General.  In  that  case  a 
seaman  went  ashore  for  the  purpose  of  obtaining  for  himself  necessa- 
ries not  provided  by  the  owners  of  the  ship.  On  returning  to  the  ship 
he  fell  from  a  ladder,  which  was  the  only  means  of  access  from  the 
dock  to  the  ship.  It  was  held  by  the  House  of  Lords  that  the  acci- 
dent arose  out  of  and  in  the  course  of  his  employment.  The  present 
case  would  be  more  analogous  if  Berg  had  fallen  from  the  small  boat 
used  by  his  employer  to  give  him  access  from  the  dock  to  the  dredge. 
But,  as  we  have  seen,  that  boat  was  not  present,  and  he  was  not  there- 
fore even  attempting  to  get  aboard  the  same.  Furthermore,  in  tlie 
case  cited  the  emploj^ment  of  the  injured  worktnan  was  continuous  and 
not  intermittent,  and  he  was  deemed  in  a  certain  sense  to  have  been 
about  his  master's  business  in  obtaining  for  himself  necessary  articles 
not  provided  by  his  employers.  In  the  present  case  Berg's  service  was 
intermittent,  and  would  not  begin  until  6  o'clock  in  the  morning,  and 
in  no  proper  sense  can  it  be  considered  that  he  was  promoting  or  ac- 
complishing his  master's  business  while  he  was  ashore. 

The  award  should  be  reversed,  and  the  proceeding  remitted  to  the 
commission  for  further  action.     All  concur. 
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INDEPENDENT  LINEN  SUPPLY  &  STEAM  LAUNDRY  CO.:  Inc.,  V. 
ZAKROWSKY  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    May  4,  1916.) 

1,  Tboveb  and  Convebsion  €=»47— Measure  of  Damages— Market  P&ioe  of 

Goods — Effect  of  Use. 

In  an  action  for  the  price  of  napkins  and  towels  alleged  to  have  been 
converted,  the  measure  of  damages  was  not  the  market  price  of  new  ar- 
ticles on  the  date  of  the  alleged  conversion,  in  view  of  the  fact  that  they 
had  been  used  for  seven  months,  and  that  the  life  of  such  goods  wa» 
ordinarily  not  to  exceed  eight  months. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent.  Dig.  §§ 
265,  268,  272 ;  •  Dec.  Dig.  <8==>47.] 

2.  Tboveb  and  Convebsion  ^==>62— Excessive  Damages— Markkt  Pbice  of 

Goods. 

The  award  of  damages  based  upon  such  a  measure  was  excessive. 

[Ed.  Note. — ^For  other  cases,  see  Trover  and  Conversion,  Dec.  Dig.  «=» 
62.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  the  Independent  Linen  Supply  &  Steam  Laundry  Com- 
pany, Incorporated,  against  Israel  Zakrowsky  and  another,  doing  busi- 
ness as  Zakrowsky  &  Zakin.  Judgment  for  the  plaintiff,  and  defend- 
ants appeal.  Reversed,  and  new  trial  ordered,  with  provision  for  re- 
mittitur. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

John  L.  Bernstein,  of  New  York  City,  for  appellants. 

Julius  Blumofe,  of  New  York  City,  for  respondent. 

COHALAN,  J.  This  action  was  brought  to  recover  the  value  of 
5,559  napkins  and  250  towels,  allied  to  have  been  converted  by  the 
defendants.  The  plaintiff  is  engaged  in  the  steam  laundry  and  linen 
supply  business,  and  supplied  linens  to  the  defendants  to  be  used  by 
them  in  their  restaurant  business;  the  understanding  being  that  the 
same  should  be,  after  use,  returned  to  the  plaintiff. 

The  plaintiff's  contention  is  that  it  delivered  a  certain  quantity  of 
napkins  and  towels  from  April  15,  1915,  until  August  28,  1915,  and 
that  at  the  end  of  that  time  it  found  that  there  was  a  shortage  of  5,559 
napkins  and  250  towels.  This  contention  is  denied  by  the  defendants, 
who  assert  that  they  paid  for  all  the  linens  supplied  them  by  the  plain- 
tiff, and  that  on  the  date  of  the  termination  of  the  contract  the  plain- 
tiff took  from  the  defendant's  place  of  business  all  of  the  linens  belong- 
ing to  it,  except  1 1  napkins.  The  court  found  for  the  plaintiff  for  the 
full  amount  claimed,  and  allowed  a  recovery  in  the  sum  of  $199.77. 

[1]  While  it  may  be  conceded  that  the  plaintiff  estabHshed  a  cause 
of  action,  yet  it  is  our  view  that  the  court  erred  in  its  failure  to  apply 
the  proper  measure  of  damages.  Tlie  court  permitted  the  plaintiff  to 
prove  that  on  the  28th  day  of  August,  1915,  the  date  of  the  alleged 
conversion,  the  cost  price  of  the  napkins  was  3  cents  each  and  the 

^ff»FoT  other  cases  see  same  topic  ft  KST-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes- 
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towels  6  cents  each.  On  the  plaintiff's  own  showing,  the  napkins  had 
been  used  at  least  seven  months,  and  the  life  of  the  napkins  was  at 
most  of  only  eight  months'  duration.  It  is  true  that  the  cost  price 
of  an  article  is  some  evidence  of  its  value,  but  proof  of  the  value  of 
these  articles  when  new  is  insufficient  to  support  a  judgment  for  con- 
version occurring  several  months  later,  during  which  time  they  had 
been   in   constant  use. 

[2]  The  damages  were  excessive,  because  they  were  based  solely 
upon  proof  of  their  value  when  new,  whereas  there  should  have  been 
proof  of  their  value  at  the  time  of  the  conversion.  O'Neill  v.  Patter- 
son, 26  Misc.  Rep.  3,  55  N.  Y.  Supp.  617;  Parmenter  v.  Fitzpatrick, 
135  N.  Y.  190,  31  N.  E.  1032. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  the  ap- 
pellant to  abide  the  event,  unless  plaintiff  will  stipulate  within  five 
days  after  entry  of  this  order  and  notice  thereof  in  the  Municipal 
Court  to  reduce  the  judgment  to  the  sum  of  $100,  with  proper  costs 
in  the  court  below,  in  which  event  the  judgment,  as  so  modified,  will 
be  affirmed.    All  concur. 


SPIGEL  et  al.  v.  WARTBLL  OUTBUTTING  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    May  4,  1916.) 

Sales  ^=»417—Evidbnci>— Place  of  Delivery. 

In  an  action  to  recover  damages  for  defendant's  breach  of  a  contract 
to  deliver  showcases,  evidence  held  to  show  that  they  were  to  be  delivered 
at  plaintiff's  place  of  business  between  certain  dates,  and  were  not  to  be 
called  for  by  plaintiff  at  defendant's  place  of  business,  so  that  a  judgment 
for  defendant  was  unauthorized. 

[Ed.  Note.— For  otlier  cases,  see  Sales,  Cent  Dig.  |  1173;  Dec  Dig. 
<g=»41T.l 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Hyman  Spigel  and  Nathan  Spigel,  copartners  doing 
business  under  the  name  of  Spigel  Bros.,  against  the  Wartell  Out- 
fitting Company.  From  judgment  after  trial  before  the  court  without 
a  jury,  plaintiffs  appeal.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

F.  E.  Klein,  of  New  York  City,  for  appellants. 
Benjamin  Bernstein,  of  New  York  City  (Samuel  J.  Levinson,  of 
New  York  City,  of  counsel),  for  respondent. 

COHALAN,  J.  This  action  was  brought  to  recover  the  sum  of 
$230  damages,  alleged  to  have  been  sustained  by  the  plaintiff  by  rea- 
son of  the  defendant's  breach  of  a  contract  to  deliver  three  certain 
showcases.  It  appears  that  on  the  20th  day  of  May,  1915,  the  plaintiflr 
purchased  from  the  defendant  the  showcases,  agreeing  to  pay  for  the 
same  the  sum  of  $55,  $5  of  which  was  paid  on  account,  and  a  receipt 
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received  therefor.  The  facts  of  the  sale  and  the  amount  of  the  pur- 
chase price  are  undisputed. 

The  only  question  litigated  was  with  respect  to  the  place  of  deliv- 
ery. The  defendant  claimed  that  the  agreement  provided  that  the 
plaintiffs  should  call  for  the  showcases  at  the  defendant's  place  of 
business  in  White  Plains.  All  the  credible  evidence,  however,  in  the 
case,  goes  to  show  that  the  cases  were  to  be  delivered  at  the  plaintiffs' 
place  of  business  in  the  borough  of  Manhattan.  The  defendant  re- 
fused to  make  a  delivery  as  contemplated  by  the  contract.  Moreover, 
without  having  their  right  to  such  a  delivery,  the  plaintiffs  even  sent 
their  driver  to  the  defendant's  place  of  business  in  White  Plains  with 
the  sum  of  $50,  the  balance  of  the  purchase  price,  which  amount  was 
tendered  to  the  defendant,  but  the  delivery  was  still  refused. 

In  the  answer  of  the  defendant  company,  it  was  alleged  that  the  cases 
were  to  be  delivered  in  Manhattan.  On  the  trial,  the  president  of  the 
defendant  company  testified  that  nothing  was  said  with  reference  to  the 
time  and  place  of  the  delivery.  The  preponderance  of  proof  in  the 
case  tends  to  confirm  the  plaintiffs'  version  of  the  transaction,  and 
that  the  cases  diould  have  been  delivered  to  the  plaintiffs'  place  of 
business  in  the  borough  of  Manhattan  between  the  20th  apd  27th  days 
of  May,  1915. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  $30  costs  to 
the  appellant  to  abide  the  event. 

WHITAKER,  J.,  concurs.    GUY,  J.,  concurs  in  the  result 


In  re  LIVERS. 
(Supreme  Court,  Appellate  Dirlslon,  First  Department    May  5,  1916.) 

Attobnkt  and  Client  ^=»39 — Disbarment — GaniiNAL  Oefenses. 

An  attorney  will  be  disbarred;  he  having  during  a  period  of  years 
before  and  after  his  admission  to  the  bar  misappropriated  funds  of  the 
firm  employing  him  as  a  law  clerk  and  bookkeeper,  and  falsified  the  books. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {  52; 
Dec  Dig.  <&=»39.] 

Application  on  the  report  of  official  referee  on  charges  against  Ar- 
thur A.  Livers,  an  attorney,  for  disbarment.     Respondent  disbarred. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 
Arthur  A.  Livers,  of  Brookl)ai,  pro  se. 


P.  J.    This  is  the  usual  proceeding  instituted  by  the  Asso- 
5  Bar  of  the  City  of  New  York,  charging  the  respondent 


CLARKE, : 
elation  of  the 

with  misconduct  as  an  attorney,  alleging  that  he  had  pleaded  guilty  to 
the  charge  of  petty  larceny  in  the  Court  of  Special  Sessions  for  mis- 
appropriating certain  moneys  from  the  law  firm  by  whom  he  was  em- 
ployed as  a  law  clerk  and  bookkeeper. 
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The  petition  further  alleges  that  he  had  been  employed  by  said  finn 
since  his  admission  to  the  bar  in  1912,  and  for  three  or  four  years 
prior  thereto.  After  his  arrest  he  admitted  that  during  his  term  of  em- 
ployment he  misappropriated  from  his  employers  between  $500  and 
^1,000.  This  misappropriation  was  made  in  small  sums,  and,  to  avoid 
detection,  it  was  the  respondent's  custom  to  falsify  the  entries  in  the 
books  of  the  firm.  When  he  learned  that  he  was  suspected,  he  de- 
stroyed one  of  the  books  of  account,  known  as  the  "fees  book,"  as  an 
inspection  of  said  book  would  have  disclosed  his  guilt.  The  respond- 
ent agreed  to  repay  to  his  former  employers  in  installments  the  sum 
of  $550,  and  in  consideration  of  this  agreement,  and  his  plea  of  guilty, 
sentence  was  suspended. 

In  his  answer  the  respondent  admits  the  allegations  contained  in  the 
petition  and  throws  himself  upon  the  mercy  of  the  court,  praying  that 
it  will  exercise  such  clemency  in  the  premises  as  may  be  deemed  just 
and  proper.  This  respondent  did  not  yield  to  sudden  temptation- 
did  not  commit  a  single  act  of  wrongdoing.  His  betrayal  of  the  confi- 
dence reposed  in  him  by  his  employers  and  his  misappropriation  of 
their  moneys,  which  came  under  his  control  by  virtue  of  his  employ- 
ment, continued  over  a  long  series  of  years,  both  before  and  after  his 
admission  to  the  bar.  While  his  repentance,  after  discovery  and  prose- 
cution, and  his  resolve  to  hereafter  lead  an  honest  and  upright  life. 
may  be  entirely  sincere,  it  cannot  obliterate  the  fact  that  his  long  years 
of  continued  peculations  demonstrate  his  utter  failure  to  realize  the 
obligations  of  a  profession  whose  corner  stones  are  honesty  and  faith- 
fulness to  trust  imposed.  The  court,  while  it  trusts  that  his  profession 
of  determination  to  lead  in  future  an  honest  life  is  sincere,  thinks  it 
must  be  led  without  the  bounds  of  the  profession. 

Respondent  is  therefore  disbarred.  Settle  order  on  notice.  AH  con- 
cur. 


SPRINGER  y.  DUYEEN  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    May  5, 1916.) 

Appeal  and  Erbob  ^=»10W(6) — Law  of  the  Case — Pleading. 

A  judgment  on  a  former  appeal,  finding  the  complaint  insufficient  Is 
the  law  of  the  case  and  conclusive  against  an  amended  complaint, 
without  substantial  difference  and  exhibiting  only  slight  changes  in  ^ 
verbiage. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent.  Dig.  |  4375; 
Dec.  Dig.  «=»1099(6).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charlotte  Springer  against  Henry  J.  Duveen  and  others. 
From  orders  overruling  defendant's  demurrer  to  the  first  cause  of  a^ 
tion,  and  denying  motion  for  judgment  upon  said  cause  and  the  de- 
murrer thereto,  defendants  appealed.  Reversed,  demurrer  sustained, 
and  motion  for  judgment  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. ^ 
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Siegfried  F.  Hartman,  of  New  York  City,  for  appellants. 
Joseph  I.  Green,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  two  orders  appealed  from  involve  the  same  ques- 
tion, to  wit,  the  sufficiency  of  the  first  cause  of  action  stated  in  the 
complaint,  and  for  convenience  have  been  argued  and  will  be  consid- 
ered  together. 

We  have  examined  the  cause  of  action  demurred  to,  and  have  care- 
fully compared  it  with  the  complaint  as  to  which  a  demurrer  was 
sustained  by  this  court  on  a  former  appeal  (164  App.  Div.  878,  148 
N.  Y.  Supp.  508),  and  are  unable  to  find  any  substantial  difference 
between  them,  or  any  difference  at  all,  except  slight  changes  in  the 
matter  of  verbiage.  Upon  the  authority  of  our  former  decision,  there- 
fore, the  cause  of  action  demurred  to  is  insufficient  in  law. 

It  follows  that,  in  so  far  as  appealed  from,  each  order  must  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  demurrer  to  the 
first  cause  of  action  sustained,  and  the  motion  for  judgment  upon 
said  cause  of  action  granted,  with  $10  costs.  Inasmuch  as  this  is 
plaintiff's  third  attempt  to  frame  a  sufficient  complaint,  no  leave  to 
further  amend  will  be  granted.     Orders  filed.     All  concur. 


ASSOCIATED  LOZIER  PURCHASERS,  Inc.,  v.  HARRY  S.  HOUPT.  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department    May  5,  1916.) 

Discovert  ^=»89 — ^When  Allowable — Matebialitt. 

Defendant  corporation  purchaf^ed  automobiles  and  accessories  on  con- 
signment from  a  corporation  which  required  its  accounts  to  be  subject 
to  Inspection.  Defendant  also  was  the  successor  of  an  individual  agent 
of  the  corporation,  who  had  a  contract  requiring  Inspection  and  an 
accounting,  but  it  did  not  appear  that  he  had  assigned  his  contract  to  de- 
fendant. After  bankruptcy  of  the  corporation  the  purchasers  at  bank- 
rupt sale  sought  an  accounting  and  inspection  of  the  books  of  defend- 
ant and  Its  predecessor.  Held  that,  no  assignment  being  shown,  in- 
spection of  the  Individual  agent's  books  could  not  be  granted. 
[Ed.  Note. — For  other  cases,  see  Discovery,  Cent.  Dig.  §  115 ;  Dec.  Dig. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Associated  Lozier  Purchasers,  Incorporated,  against 
Harry  S.  Houpt,  Incorporated.  From  an  order  granting  motion  for 
discovery  and  inspection  of  defendant's  books,  defendant  appeals. 
Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGHLIN, 
SMITH,  and  PAGE,  JJ. 

Selden  Bacon,  of  New  York  City  (Saul  S.  Myers,  of  New  York  City, 
on  the  brief),  for  appellant. 

Leo  N.  Haiblum,  of  Stapleton,  for  respondent. 

LAUGHLIN,  J.  The  petition  upon  which  the  order  was  granted 
shows  that  on  or  about  the  14th  day  of  May,  1913,  a  contract  was  made 
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between  the  Lozier  Motor  Company  and  Harry  S.  Houpt  individually, 
whereby  it  granted  to  him  the  right  to  sell  Lozier  automobiles  in  cer- 
tain specified  territory,  which  territory  was  extended  by  a  subsequent 
agreement;  that  the  Lozier  Motor  Company  thereby  agreed  to  place 
a  stock  of  Lozier  automobiles  and  of  repair  parts  on  consignment  with 
Houpt,  and  to  make  additions  thereto  from  time  to  time,  the  title 
to  remain  in  it  until  sold,  and  Houpt  agreed  to  make  monthly  reports 
of  sales  and  to  deposit  moneys  received  on  sales  to  the  credit  of  the 
consignor,  and  to  remit  therefor,  less  specified  commissions,  monthly,, 
and  to  keep  true  and  accurate  accounts  of  the  consigned  goods,  which 
accounts  should  at  all  times  during  regular  business  hours  be  open 
to  the  inspection  of  the  consignor ;  that  during  the  year  1914  the  Lozier 
Motor  Company  entered  into  a  separate  agreement  with  the  defend- 
ant, "which  upon  information  and  belief  was  under  the  same  terms  and 
conditions  as  were  contained  in  the  agreement  had  between  the  Lozier 
Motor  Company  and  Harry  S.  Houpt,"  with  certain  exceptions  not 
material  to  the  question  now  before  the  court;  that  the  agreement 
with  the  defendant  was  to  continue  for  two  years ;  that  the  petitioner 
was  unable  to  state  fully  the  terms  of  the  agreement  with  the  defendant, 
but  alleged  upon  information  and  belief  that  the  Lozier  Motor  Com- 
pany consigned  to  the  defendant  a  large  number  of  automobiles  and 
repair  parts,  and  the  defendant  has  failed  to  turn  over  to  it  or  to  the 
plaintiff  "all  the  moneys  received"  by  it  "on  behalf  of  the  plaintiff 
herein" ;  that  the  Lozier  Motor  Company  was  adjudicated  a  bankrupt, 
and  on  the  Sth  day  of  February,  1915,  the  plaintiff  purchased  from 
the  trustee  in  bankruptcy  all  of  its  assets,  including  said  agreements 
between  it  and  Houpt  and  the  defendant;  that  Houpt  has  failed  to 
turn  over  the  moneys  received  by  him  from  sales  of  repair  parts  and 
motor  cars  consigned  to  him,  and  a  large  amount  remains  due  and 
owing  from  him  to  the  plaintiff  on  account  thereof;  that  in  order 
properly  to  frame  a  complaint  it  is  necessary  for  the  plaintiff  "to 
have  a  discovery  of  all  the  contracts,  books,  ledgers,  journals,  inven- 
tories, statements,  check  books,  and  check  stub  books,  kept  by  the 
said  Harry  S.  Houpt  in  which  the  course  of  transactions  between  the 
Lozier  Motor  Company  and  the  said  Harry  S.  Houpt  are  fully  set 
forth  both  in  the  New  York  and  Philadelphia  accounts";  that  said 
books,  papers,  and  documents  are  in  the  possession  or  under  the  con- 
trol of  the  defendant,  and  that  the  evidence  contained  therein  is 
material  and  indispensable  to  the  plaintiff  to  enable  it  to  frame  a  com- 
plaint, as  its  entire  cause  of  action  "is  based  upon  the  data  contained 
in  said  books  and  unless  discovery  is  granted,  this  plaintiff  is  left  rem- 
ediless and  without  a  cause  of  action" ;  and  that  the  plaintiff  has  no 
knowledge  of  the  contents  of  the  books,  papers,  and  documents,  and 
no  other  means  of  obtaining  knowledge  thereof. 

The  record  contains  what  purports  to  be  an  agreement  between 
Houpt  individually  and  the  Lozier  Motor  Company  under  date  of 
May  14,  1913,  and  what  purports  to  be  an  agreement  between  the 
defendant  and  the  Lozier  Motor  Company  under  date  of  June  11, 
1914;  but  they  are  not  identified  by  or  made  part  of  the  petition  or 
any  affidavit    The  agreement  between  Houpt  individually  and  the 
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Lozier  Motor  Company  is  substantially  as  alleged  in  the  petition ;  but 
the  agreement  between  tlie  defendant  and  the  Lozier  Motor  Company 
only  provides  for  the  receipt  by  the  defendant  on  consignment  of  three 
cars  for  exhibition  and  demonstration,  and  repair  parts,  and  provides 
that  all  other  shipments  of  cars  were  to  be  accompanied  by  sight 
drafts  attached  to  the  bill  of  lading,  and  it  contains  no  provision  for 
the  keeping  of  accounts  subject  to  .the  inspection  of  the  Lozier  Motor 
Company.  The  books,  records,  and  papers  of  which  an  inspection  is 
sought  are  alleged  to  be  the  books,  records,  and  papers  of  Houpt  in- 
dividually, which  are  shown  to  be  in  the  possession  of  the  defendant. 
It  is  not  shown  that  the  contract  with  Houpt  individually  was  assigned 
to  the  defendant,  or  that  it  has  in  any  manner  assumed  his  obligations 
thereunder.  In  these  circumstances,  the  books,  records,  and  papers 
of  Houpt  individually  are  not  shown  to  be  material  to  any  cause  of 
action  which  the  plaintiff  may  have  against  the  defendant,  and  the 
court  was  not  warranted  in  granting,  as  it  did,  an  inspection  of  all 
books,  papers,  and  documents  relating  either  to  the  transactions  under 
the  contract  with  Houpt  individually,  or  with  the  defendant. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs.    All  concur. 


JOSEPH  H.  DAVIS  BLDG.  CO.  v.  SCHOENFELD. 

(Supreme  Court,  Appellate  Term,  First  Department     May  4,  1916.) 

Frauds,  Statute  of  ^=s>116(5) — ^Written  AuTHORmr  of  Agent — Lease. 

A  written  lease  which,  by  Its  terms,  was  to  be  renewed  for  one  year 
from  the  expiration  of  the  term,  unless  either  party  notified  the  other 
of  an  intention  to  surrender  or  have  possession  of  the  premises  at  its 
expiration,  if  a  lease  for  more  than  one  year,  was  not  violative  of  Real 
Property  Law  (Consol.  Laws,  c.  50)  §  242,  requiring  the  authority  of  an 
agent  to  execute  such  a  lease  to  be  in  writing,  because  signed  by  a  third 
person  as  agent  for  the  lessor  corporation,  where  the  lessor  put  in  evi- 
dence a  letter  written  by  such  third  person  to  the  lessor  offering  to  do  the 
renting  of  its  buildings,  and  a  resolve  from  its  minutes  that  such  offer 
be  accepted. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  §§  25o# 
256,  260;  Dea  Dig.  <©=>116(5).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  the  Joseph  H.  Davis  Building  Company  against  Herman 
Schoenfeld.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peaJs.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Maguire  &  Martin,  of  New  York  City  (Arthur  J,  Martin,  of  New 
York  City,  of  counsel),  for  appellant. 

Robert  M.  McCormick,  of  New  York  City  (Harry  A.  Redmond,  of 
New  York  City,  of  counsel),  for  respondent. 
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GUY,  J.  The  suit  is  on  an  alleged  written  lease  for  one  year  from 
October  1,  1914,  made  and  executed  by  plaintiff  to  defendant.  By  the 
terms  of  the  instrument  the  letting  was  to  be  deemed  to  be  extended 
and  renewed  "by  and  against  the  parties  hereto  for  the  further  term  of 
one  year  from  the  expiration  of  the  term  granted  hereby,"  unless  ei- 
ther party,  on  or  before  the  1st  of  June  next  preceding  the  expiration 
of  the  term,  gave  notice  to  the  other  "of  an  intention  to  surrender  or 
have  possession  of  the  premises  as  the  case  may  be  on  the  1st  day  of 
the  following  October." 

It  appears  that  the  lease  was  signed  by  Edmund  L.  Goodman,  in  the 
name  of  plaintiff,  by  Braisted,  Goodman  &  Hirshfield,  and  that  Brais- 
ted,  Goodman  &  Hirshfield  was  a  copartnership  of  which  Goodman 
was  a  member.  On  defendant's  objection  upon  the  ground  that  Good- 
man had  no  authority  to  sign  the  lease,  the  court  refused  to  admit  the 
paper  in  evidence.  Plaintiff  then  introduced  in  evidence  a  letter,  dated 
June  6,  1912,  written  by  the  copartnership  to  the  plaintiff,  offering  to 
do  the  renting  of  the  plaintiff's  buildings  and  exercise  general  control 
over  them,  together  with  what  purports  to  be  an  extract  from  the  min- 
utes of  a  meeting  of  the  board  of  directors  of  the  plaintiff  corporation, 
at  which  it  was  **resolved  that  the  offer  contained  in  said  letter  be  ac- 
cepted, and  that  Messrs.  Braisted,  Goodman  &  Hirshfield  be  requested 
to  proceed  to  carry  out  the  terms  thereof."  Plaintiff  renewed  the  offer 
of  the  lease  in  evidence,  but  it  was  again  excluded  on  defendant's  ob- 
jection, whereupon  the  plaintiff  rested,  and  the  complaint  was  dis- 
missed. 

Assuming,  as  the  parties  have  in  the  court  below  and  on  this  appeal, 
that  the  alleged  lease  was  for  a  term  of  more  than  one  year,  so  as  to 
require  that  the  authority  of  the  agents  to  execute  it  be  in  writing 
(Real  Property  Law,  §  242),  the  authority  is  sufficiently  shown  by  the 
letter  and  the  minutes  of  the  directors'  meeting  (Page  v.  Cohen,  80 
Misc.  Rep.  237,  140  N.  Y.  Supp.  935 ;  McManus  v.  Boston,  171  Mass. 
152,  50  N.  E.  607),  in  the  absence  of  any  objection  that  the  minutes  of 
the  meeting  of  the  board  do  not  in  terms  authorize  the  letting  in  suit. 

Under  the  circumstances  it  was  error  to  exclude  the  lease  from  evi- 
dence, and  the  judgment  must  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  the  appellant  to  abide  the  event.    All  concur. 


MITCHELL  7.   HEINRIOH   AEROPLANE  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  4,  1916.) 

1.  Contracts  «=»212(2) — Breach— Actions— Questions  Involved. 

Where  a  contract  to  give  practical  lessons  In  flying  contained  no  time 
limit  In  which  the  lessons  should  be  given,  whether  there  was* a  breach 
depends  upon  whether  the  defendant  refused  to  perform  within  a  reason- 
able time  after  demand  therefor  by  the  plalntlfr. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  {}  947-951 ;  Dec. 
Dig.  «=>212(2).] 

2.  Damages  ^=»45 — Breach  or  Contract — Measubement  or  Damages. 

In  the  absence  of  a  showing  of  fraud  inducing  a  contract  to  give  prac- 
tical lessons  in  flying,  the  railroad  fare  and  expenses  from  the  student's 

^=9For  otlier  cases  see  s&me  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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home  to  the  place  of  instruction  is  not  a  proper  element  of  damages  for 
breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  |§  92-08;  Dec 
Dig.  ^=s>45,] 

Z.  Contracts  «=>322(3)— Beeach — ^EviDENCE—SuFnciENCT. 

Evidence  that  the  machine  on  which  plaintiff  received  lessons  was  de- 
stroyed, and  that  he  thereafter  worked  for  the  instructor,  who  had  an- 
other machine  working  in  good  order,  but  that  he  never  requested  les- 
sons upon  such  machine,  although  he  received  notice  that  he  was  en- 
titled to  a  certain  number  of  lessons  in  addition  to  those  already  given,  is 
insufBdent  to  show  breach  of  contract,  without  limitation  as  to  time,  to 
give  practical  lessons  in  flying;  there  being  no  evidence  of  refusal  to 
perform  by  the  instructor. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {  1534;  Dec. 
Dig.  «=»322(3).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Roy  F.  Mitchell  against  the  Heinrich  Aeroplane  Company, 
Incorporated.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Reed,  Gwinn  &  Deming,  of  New  York  City  (Charles  Hobby  Bass- 
ford,  of  New  York  City,  of  counsel),  for  appellant. 

Weil,  La  Guardia  &  Espen,  of  New  York  City  (Jesse  Weil,  of  New 
York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.    The  plaintiff  and  the  defendant  on  October  24, 

1914,  entered  into  a  written  agreement  by  the  terms  of  which  plaintiff 
agreed  to  pay  the  sum  of  $300,  and  the  defendant  agreed  "to  furnish 
a  machine  and  competent  instructor  to  instruct  ^the  pupil  in  the  art  of 
practical  flying  at  our  aviation  field  at  the  Hempstead  Plains  Aviation 
Grounds,  Garden  City,  L.  I.,  until  the  pupil  is  competent  to  comply 
with  the  rules  of  the  International  Aeronautical  Federation  for  an 
aviator's  certificate."  The  plaintiff  paid  the  $300  and  began  taking 
lessons  under  an  instructor  furnished  by  defendant.  The  lessons  were 
discontinued  for  the  winter  in  December,  1914,  and  resumed  in  June, 

1915.  The  plaintiff  took  about  25  lessons  in  all;  the  last  one,  as  he 
testifies,  being  on  July  29,  1915.  Plaintiff  claims  that  about  this  time 
the  machine  upon  which  he  had  been  receiving  instruction  was  wrecked, 
and  that  thereafter  he  received  no  more  lessons. 

[1]  The  contract  contained  no  time  limit,  and  defendant  was  obli- 
gated thereby  to  give  plaintiff  a  sufficient  number  of  lessons  until  plain- 
tiff became  competent,  etc.  Neither  was  the  plaintiff  limited  in  time 
in  which  to  receive  the  lessons,  so  that  the  question  is  whether  or  not 
the  defendant  refused  to  perform  on  its  part  within  a  reasonable  time 
after  demand  therefor  made  by  the  plaintiff. 

[2]  The  court  below  found  that  "the  defendant  has  delayed  an  un- 
reasonable time  in  the  performance  of  its  contract,"  and  gave  judg- 

•^=»For  oUier  casM  mm  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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ment  in  favor  of  the  plaintiff  for  the  amount  paid  by  him  to  defendant 
for  instruction,  and  in  addition  thereto  plaintiflF's  expenses  from  Se- 
attle, Wash.,  his  place  of  residence,  to  Garden  City.  Clearly  there  is 
no  foundation  for  the  allowance  of  this  last  item.  There  is  no  claim 
that  plaintiff  was  induced  to  seek  the  defendant's  school  by  any  false 
representations,  and  payment  of  plaintiff's  traveling  expenses  from  his 
residence  to  defendant's  school  is  not  a  proper  element  of  damages  for 
a  breach  of  its  contract. 

[3]  I  am  also  of  the  opinion  that  the  plaintiff  failed  to  prove  any 
breach  of  contract  on  the  part  of  defendant.  It  appears  that  the  plain- 
tiff in  December  voluntarily  ceased  taking  lessons  and  worked  in  de- 
fendant's factory  at  wages,  until  he  again  resumed  lessons  in  June, 
1915.  He  admits  that  after  he  took  his  last  lesson  on  Jhly  29,  1915, 
although  the  particular  machine  upon  which  he  had  been  taking  lessons, 
called  by  him  the  "school  machine,"  was  broken,  the  defendant  had  an- 
other machine  running  "in  fine  shape,"  but  that  he  never  asked  for  a 
lesson  to  be  given  him  on  that  machine,  and  was  never  told  that  he 
could  receive  lessons  thereon ;  his  reason  being  that  "I  did  not  want 
lessons  on  that  machine."  He  also  testified  that,  although  he  was  fre- 
quently at  the  field  where  lessons  were  given,  he  did  not  make  himself 
known  to  any  person  there,  or  ask  for  lessons.  On  November  22,  1915, 
plaintiff  was  notified  by  letter  from  defendant  that  he  (plaintiff)  had 
received  27  lessons  and  that  he  was  entitled  to  33  more,  and  that  the 
defendant  was  ready  to  give  those  "at  any  time,  weather  conditions 
permitting."  Plaintiff  says  he  visited  defendant's  school  several  times 
after  the  receipt  of  this  letter,  and  says  that  they  had  no  machine 
there.  This  evidently  refers  to  what  he  termed  the  "school  machine," 
as  it  is  not  disputed  that  the  defendant  had  a  high  power  machine  there, 
and,  as  before  stated,  plaintiff  did  not  ask  for  nor  was  instruction  re- 
fused him  upon  that  machine.  For  all  that  now  appears  in  the  record 
the  defendant  was  and  has  been  ready  ever  since  July  29,  1915,  to  give 
plaintiff  lessons  at  any  time  he  might  within  reason  apply. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


LEE  y.  ERIE  R.  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department    May  3,  1916.) 

1.  Cabbiers  «=»88— Freight  in  Carload  Lotv-Dtjtt  to  Deliver  on  Siding.. 

A  contract  for  transportation  of  a  carload  obliges  the  carrier,  if  re- 
quired, to  place  the  car  on  a  private  siding  for  unloading. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  SI  28(^280%,  31»- 
321 ;  Dec.  Dig.  <©=»88.] 

2.  Carriers  ^=»100(1) — Demurrage  Charges — Time  or  Demand. 

The  carrier  cannot  insist  on  payment  of  a  demurrage  charge,  before 
completing  delivery  by  placing  the  car,  as  required,  on  a  private  siding. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  427-430,  432, 
433;    Dec.  Dig.  <g=>100(l).] 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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3w  Gabriebs  ^=»100(1) — Delivebt  of  Cab  on  Siding — Waiveb — Statement  of 
Consignee — ^Dehurbage  Chabges. 

The  statement  of  the  consignee,  when  the  carrier  told  him  that,  nnless 
an  excessive  demarragre  charge  was  paid,  the  car  would  not  be  placed 
on  a  private  siding,  necessary  to  complete  delivery,  that  the  charge  could 
not  be  made  "on  a  car  that  had  not  been  placed,"  was  not  equivalent  to  a 
statement  that,  even  If  It  placed  the  car,  he  would  not  pay  the  lawful 
charge  thereon. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  f{  427-430,  432, 
433;  Dea  Dig.  <8=»100(1).] 

Kellogg,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Chemung  County. 

Action  by  William  E.  Lee  against  the  Erie  Railroad  Company. 
From  a  judgment  on  a  decision  for  plaintiff,  after  a  trial  without  a 
jury,  defendant  appeals.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Stanchfield,  Lovell,  Falck  &  Sayles,  of  Elmira  (Henry  B.  Collin,  of 
JElmira,  of  cotinsel),  for  appellant. 

Thomas  M.  Losie,  of  Elmira,  for  respondent. 

COCHRANE,  J.  The  defendant  has  been  held  liable  for  converting 
a  carload  of  lath  belonging  to  the  plaintiff.  The  controversy  grows 
out  of  the  application  of  certain  car  service  rules  for  demurrage,  duly 
promulgated  and  rendered  effective  according  to  law.  The  carload 
in  question  originated  in  the  state  of  New  Hampshire,  and  was  con- 
signed to  William  G.  Barker,  but  was  intended  for  the  plaintiff,  and  its 
destination  was  Elmira,  N.  Y.  It  reached  the  defendant's  yard  in 
Elmira  on  the  morning  of  August  27,  1906.  Plaintiff  had  a  private 
track,  as  lessee  thereof,  connecting  with  the  defendant's  tracks  at  El- 
mira. The  plaintiff  not  being  the  consignee,  the  defendant  could  not 
place  the  car  on  his  private  track  until  it  had  satisfied  itself  that  the 
car  was  in  fact  intended  for  him  and  that  he  was  willing  to  accept 
the  same.  Immediately  on  its  arrival,  and  in  the  forenoon  of  said 
August  27th,  the.  defendant  mailed  to  the  plaintiff  a  postal  card,  in- 
forming him  of  the  arrival  of  the  car,  and  stating  the  freight  charges 
to  be  $64.60,  and  bearing  on  its  face  the  following  printed  matter: 

"Car  service  In  accordance  with  rules  of  the  Car  Service  Association  will  be 
applied." 

The  plaintiff  received  said  postal  card  in  the  afternoon  of  the  same 
day,  but  did  nothing  in  reference  thereto  until  the  afternoon  of  August 
30th,  when  he  called  at  the  freight  ofiice  of  the  defendant,  paid  the 
freight,  and  took  a  receipt  therefor.  He  then  directed  the  cashier,  to 
whom  he  made  the  payment,  to  have  the  car  placed  on  his  track,  and 
the  cashier  thereupon  immediately  gave  instructions  to  have  it  so 
placed.  At  that  time  the  car  stood  opposite  the  passenger  station,  but 
in  a  position  not  accessible  for  unloading.  The  defendant  did  not 
then,  nor  at  any  time  thereafter,  place  the  car  on  the  plaintiff's  track. 

[1,2]  It  was  claimed  by  the  defendant  at  the  trial,  and  is  now 

claimed,  that  at  the  time  of  the  payment  of  the  freight  there  was, 

■  - ■-■  -  — « 
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under  the  car  service  rules  in  force,  a  charge  of  $1,  which  had  ac- 
crued for  demurrage  between  the  time  of  the  arrival  of  the  car  at  the 
Elmira  yard  of  the  defendant  and  the  time  when  the  plaintiff  paid 
the  freight  thereon,  and  for  the  purposes  of  this  appeal  it  will  be  as- 
sumed that  such  claim  is  tenable.  The  trial  justice,  however,  has  found 
on  conflicting  evidence  that  nothing  was  said  when  the  freight  was 
paid  about  a  demurrage  charge,  and  that  the  defendant  then  agreed 
to  place  the  car  on  the  plaintiff's  track.  This  it  failed  to  do.  It  has 
also  been  found  by  the  trial  justice  that  on  the  following  day  the  de- 
fendant demanded  $3  demurrage,  and  notified  the  plaintiff  that  it  would 
not  place  the  car  on  his  track  until  such  demurrage  was  paid.  The 
plaintiff  testified  that  not  a  word  had  b^en  said  prior  to  that  about 
demurrage  in  any  amount,  and  that  he  then  told  the  defendant's  agent 
that  he  "did  not  know  how  he  got  a  charge  of  $3  demurrage  on  a  car 
that  had  not  been  placed,"  and  that  he  refused  to  pay  the  demurrage. 
If  the  car  had  been  placed  on  the  plaintiff's  track  on  the  previous  day, 
as  the  defendant  had  promised,  not  more  than  $2  demurrage  could 
have  been  demanded  when  the  defendant  made  its  demand  of  $3  on 
August  31st. 

The  failure  to  place  the  car  on  the  plaintiff's  track  on  August  30th,. 
when  the  freight  was  paid,  was  not  the  fault  of  the  latter.  When^ 
therefore,  on  August  31st,  the  defendant  demanded  $3  for  demurrage, 
there  was  only  in  fact  $1  due,  and  the  defendant  was  making  an  un- 
lawful and  excessive  demand.  Its  refusal  to  deliver  the  car  on  the 
track  of  the  plaintiff,  except  on  compliance  with  its  unlawful  and  ex- 
cessive demand  for  demurrage  charges,  constituted  a  conversion  of  the 
plaintiff's  property.  It  was  a  part  of  the  implied  contract  duty  of 
the  defendant  to  place  this  car  on  the  plaintiff's  private  track,  and 
until  it  did  so  it  had  not  performed  its  contract,  and  no  freight  or  de- 
murrage charges,  although  previously  earned,  were  collectable.  The 
contract  of  transportation  by  a  common  carrier  includes  placing  the 
cars  conveniently  for  loading  and  unloading.  The  incidental  consignee 
can  require  the  car  to  be  placed  at  a  convenient  point  for  unloading 
and  a  reasonable  opportunity  therefor.  When  the  consignee,  as  in 
this  case,  has  his  own  track,  and  requires  the  car  to  be  placed  thereon 
for  unloading,  it  is  the  duty  of  the  transportation  company  to  comply 
with  his  requirement.  This  was  not  done  in  the  present  case,  nor  was 
the  car  ever  in  a  position  where  it  could  be  conveniently  unloaded. 
In  New  York  Central  &  Hudson  River  Railroad  Company  v.  General 
Electric  Company,  167  App.  Div.  726,  at  page  732,  153  N.  Y.  vSupp. 
478,  at  page  482,  it  was  said  by  this  court,  speaking  through  Mr.  Jus- 
tice  Woodward: 

"We  believe  it  may  be  laid  down  broadly  that  transportation  by  railroad  of 
carload  lots,  under  present  day  conditions,  requires  the  convenient  placing 
of  the  car  for  loading,  and  an  equally  convenient  placing  of  the  car  for  unload- 
ing, and  that  the  mere  question  of  whether  the  tracks  are  upon  the  property 
of  the  shipper  or  upon  the  right  of  way  of  the  transportation  company  is  of 
no  consequence  upon  this  point  Primarily  it  )s  the  duty  of  the  transpor- 
tation company  to  afford  sidings,  and  a  convenient  place  of  loading  or  un- 
loading, and  a  proper  placing  of  the  cars.  If  the  shipper  furnishes  the  sidings^ 
it  does  not  relieve  the  transportation  corporation  of  the  duty  of  conveniently 
placing  the  cars." 
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The  contract  obligation  of  the  defendant,  therefore,  and  the  express 
directions  of  the  plaintiff,  required  the  defendant  to  place  this  car 
on  the  plaintiff's  private  track  on  August  30th,  when  the  plaintiff  sig- 
nified that  the  car  was  intended  for  him  and  directed  that  it  be  placed 
on  his  track.  Nothing  in  the  car  service  rules  appearing  in  the  record 
changes  this  contract  obligation  of  the  defendant.  And  assuming, 
as  we  do,  the  correctness  of  the  defendant's  contention  that  $1  demur- 
rage had  at  that  time  accrued,  the  defendant  could  not  insist  on  its  pay- 
ment, or  enforce  its  lien  therefor,  until  it  had  performed  its  contract 
by  depositing  on  the  track  of  the  plaintiff  the  car  in  question,  which 
until  so  deposited  had  not  fully  arrived  at  its  destination. 

[3]  The  defendant  now  urges  that  the  plaintiff  did  not  at  the  time 
place  his  refusal  to  pay  the  demurrage  on  the  ground  that  the  car  had 
not  been  placed  on  his  track,  but  that  his  real  attitude  was  that  he 
would  not  under  any  circumstances  pay  any  demurrage  charges,  be- 
cause the  defendant  was  not  entitled  to  make  the  same.  The  version 
of  the  transaction  as  given  by  the  plaintiff,  and  which  has  been  ac- 
cepted by  the  trial  justice,  does  not  justify  this  contention  of  the  de- 
fendant. On  August  30th,  when  the  plaintiff  paid  the  freight,  he  gave 
instructions  that  the  car  should  be  placed  on  his  track,  which  the  de- 
fendant agreed  to  do.  Nothing  was  then  said  about  demurrage,  nor 
until  the  following  day,  when  the  defendant  informed  the  plaintiff 
that,  unless  he  paid  more  than  the  defendant  had  a  right  to  demand, 
the  car  would  not  be  placed  on  his  track.  The  plaintiff  then  seems 
to  have  placed  his  refusal  to  pay  on  the  specific  ground  that  the  charge 
for  demurrage  as  made  by  the  defendant  could  not  be  made  "on  a 
car  that  had  not  been  placed."  According  to  his  testimony,  that 
was  substantially  all  that  was  said  between  the  parties.  Whatever  may 
have  been  in  his  mind,  or  whatever  his  views  may  have  been  on  the 
subject,  he  said  nothing  to  mislead  the  defendant  into  believing  that, 
even  if  it  placed  the  car  on  his  track,  he  would  not  pay  the  lawful 
charge  thereon.  The  trial  justice  has  not  found,  nor  do  we  think  it 
could  fairly  be  foimd  from  the  evidence,  that  the  plaintiff  waived  the 
placing  of  the  car  on  his  track  and  the  complete  performance  by  the 
defendant  of  its  contract  obligations  before  it  could  demand  payment 
of  a  proper  charge  for  demurrage.  The  mistake  originated  with  the 
defendant,  and  seems  never  to  have  been  corrected  by  it. 

The  judgment  should  be  affirmed,  with  costs.  All  concur,  except 
KELLOGG,  P.  J.,  who  dissents,  and  LYON,  J.,  not  voting. 
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HIBSOHMAN  T.  KUECHLB. 
(Supreme  Court,  Appellate  Term,  First  Department    May  4,  1916.) 

1.  Landlord  and  Tenant  «=5>190(2) — Rent — Eviction. 

In  an  action  for  rent,  evidence  that  plaintiff,  with  defendant's  consent, 
stored  an  automobile  body  on  the  premises,  the  defendant  fumlshingr  a 
key  when  requested,  shows  none  of  the  elements  of  an  actual  partial 
eviction. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  f 
T66;   Dec.  Dig.  <g=»190(2).] 

2.  Landlobd  and  Tenant  ^=7>183 — Rent — Iiiplied  Agreements. 

Where  a  landlord  occupies  a  portion  of  the  leased  premises  with  the 
defendant's  consent,  with  no  express  agreement  to  pay  therefor,  his 
promise  to  pay  for  such  use  is  Implied. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  SI 
731,  736;   Dea  Dig.  «=>183.] 

3.  Work  and  Labor  ^=s>4(2>— Grounds. 

If  one  performs  services  for  another  with  his  knowledge  and  consent, 
by  reason  of  which  the  other  is  benefited,  there  is  an  Implied  promise  of 
payment  therefor. 

[Ed.  Note. — For  other  cases,  see  Work  and  Labor,  Cent  Dig.  f  4;  Dec 
Dig.  <^»4<2).] 

4.  Landlord  and  Tenant  ^=92330) — Rent— Actions— Trial. 

In  an  action  for  rent,  where  defendant  claimed  that  plaintiff  had  used 
a  portion  of  the  premises  for  storing  an  automobile  body,  and  that 
such  use  constituted  a  partial  eviction,  and  also  entitled  him  to  an  aflirm- 
ative  judgment  for  breach  of  covenant  of  quiet  enjoyment,  or  for  the  use 
and  occupation,  dismissal  of  defendant's  defense  and  counterclaim  at  the 
close  of  the  case,  and  after  proof  of  such  occupation,  defendant  asking 
leave  to  go  to  the  jury  "upon  the  facts  and  upon  the  issues  in  the  case," 
but  making  no  statement  as  to  what  he  claimed  to  be  the  issue,  held  error. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {  912 ; 
Dec.  Dig.  <©=»233(3).] 

5.  Courts  ^=>190(9) — ^Municipal  Courts — Ordering  New  Trial  on  Certain 

Issues  Only. 

In  such  case,  under  Municipal  Court  Code  (Laws  1915,  a  279)  §  129, 
subd.  6,  allowing  a  new  trial  to  be  limited  to  questions  as  to  which  the 
judgment  is  wrong,  reversal  and  new  trial  will  be  ordered ;  the  only  issue 
to  be  tried  upon  such  new  trial  to  be  the  value  of  the  use  of  that  portion 
of  the  premises  occupied  by  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dea  Dig.  «=>190(9).] 

Wbitaker,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Stuard  Hirschman  against  Edward  J.  Kuechle.  From  a 
judgment  of  the  Municipal  Court  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  April  term,  191b,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Raphael  Link,  of  New  York  City  (Charles  E.  Hughes,  Jr.,  of  New 
York  City,  of  counsel),  for  appellant. 

Gilbert,  Lauterstein  &  Gilbert,  of  New  York  City  (Francis  Gilbert,  of 
New  York  City,  of  counsel),  for  respondent. 

^s>For  oUier  casM  see  Bame  topic  A  KET-NUMBER  in  all  Kay-Numbered  Dlgesta  A  Indezea 
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COHALAN,  J.  The  plaintiff  herein  leased  to  the  defendant  a 
building  and  a  basement  therein  from  month  to  month  at  an  agreed 
rental  of  $55  per  month.  He  brought  this  action  to  recover  for  18 
months'  rent  from  July  1,  1914,  to  January  1,  1916. 

Defendant  admitted  the  nonpayment  of  the  rent  for  the  time  claim- 
ed, but  pleaded  two  defenses  and  counterclaims,  one  of  which  he 
abandoned  at  the  trial.  The  defense  and  counterclaim  tried  was  that 
the  defendant  claimed  that  the  plaintiff  had  since  December,  1911,  used 
a  portion  of  the  demised  premises  for  the  storage  of  an  automobile 
body  and  seven  small  boxes  or  drawers  taken  out  of  a  desk  or  bureau. 
This  storage  was  not  disputed  by  the  plaintiff.  The  automobile 
body  was  changed  each  fall  and  spring,  one  body  being  a  limousine  and 
one  an  open  body,  and  the  change  made  as  the  seasons  required.  The 
defendant  claims  that  this  occupancy  constituted  an  actual  partial  evic- 
tion by  the  plaintiff  of  a  portion  of  the  demised  premises,  and  thereby 
suspended  the  payment  of  the  rent  during  the  time  of  such  occupancy, 
and  also  that  the  defendant  was  entitled  to  recover  an  affirmative 
judgment  for  a  breach  of  the  covenant  for  quiet  enjoyment,  or  for  the 
use  and  occupation  of  tliat  portion  of  the  demised  premises  occupied 
by  plaintiff. 

[1,  2]  The  testimony  was  taken  before  a  jury,  the  defendant  assum- 
ing the  burden  of  sustaining  his  defense  and  counterclaim.  At  the 
close  of  the  case  the  plaintiff  moved  to  dismiss  this  defense  and  coun- 
terclaim, and  the  defendant  asked  leave  to  go  to  the  jury  "upon  the 
facts  and  upon  the  issues  in  the  case."  He  made  no  statement,  how- 
ever, as  to  what  he  claimed  to  be  the  issues  in  the  case.  Plaintiff's  mo- 
tion was  granted,  and  the  defendant's  motion  was  denied.  Judgment 
was  thereupon  rendered  in  favor  of  plaintiff  for  the  entire  amount  of 
his  claim,  but  whether  by  the  jury  upon  direction  of  the  court  does  not 
appear.  The  evidence  is  undisputed  that  the  storage  of  the  articles 
by  the  plaintiff  during  the  whole  time  they  were  in  the  demised  prem- 
ises was  with  the  knowledge  and  consent  of  the  defendant,  and  that 
he  acquiesced  therein  without  any  objection.  He  frequently,  and 
always,  when  asked  to  do  so,  furnished  the  key  of  the  building  to  the 
plaintiff,  or  to  his  employes,  to  enable  them  to  enter  whenever  they 
wished  to  change  the  car  body  or  for  other  purposes.  None  of  the 
elements  of  an  actual  partial  eviction  of  any  portion  of  the  demised 
premises  was  shown,  and  there  was  no  evidence  that  the  plaintiff  ever 
wrongfully  or  unlawfully  entered  the  premises,  or  attempted  to  exer- 
cise any  rights  to  any  portion  of  the  premises  in  hostility  to  those  of 
the  defendant  When  the  plaintiff  moved  to  dismiss  the  defense  and 
counterclaim  of  the  defendant,  the  situation  was  this :  The  defendant 
had  admitted  his  liability  for  the  rent  claimed  by  plaintiff.  He  had 
proven  without  objection  or  dispute  that  the  plaintiff  had  used  a  por- 
tion of  the  leased  premises  with  defendant's  knowledge  and  consent, 
or  at  least  without  objection.  He  had  not  shown  any  express  agree- 
ment or  promise  to  pay  for  the  use  of  that  portion  so  used  by  him, 
but  under  the  circumstances  there  was  an  implied  promise  to  make 
such  payment. 

[3,  4]  If  one  performs  services  for  another  with  his  knowledge  and 
consent,  by  reason  of  which  the  other  is  benefited,  there  is  an  implied 
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promise  of  payment  therefor.  Sheldon  v.  Sherman  &  Van  Dusen,  42 
Barb.  368.  The  defendant  testified  that  the  use  of  the  portion  of  the 
premises  used  by  plaintiff  was  worth  from  $20  to  $25  per  month,  but  no 
proof  as  to  the  value  of  such  use  was  offered  by  the  plaintiff.  What 
was  the  fair  and  reasonable  value  of  the  use  of  that  pojtion  of  the 
demised  premises  occupied  by  the  plaintiff  should  have  been  sub- 
mitted to  the  jury  for  their  determination.  For  this  reason  there  must 
te  a  new  trial,  and  upon  such  new  trial  the  only  issue  to  be  tried  is 
that  of  the  fair  and  reasonable  value  of  the  use  of  that  portion  of  the 
leased  premises  as  was  used  by  the  plaintiff  and  for  the  time  it  was 
so  occupied. 

[5]  Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to 
appellant  to  abide  the  event,  and  upon  such  new  trial  the  only  issue 
to  be  tried  is  the  value  of  the  use  of  that  portion  of  the  premises  oc- 
cupied by  the  plaintiff.  Section  129,  subdivision  5,  Municipal  Court 
Code. 

GUY,  J.,  concurs.    WHITAKER,  J.,  dissents. 


BRAMHALL-DEANE  CO.  v.  McDONALD. 
(Supreme  Court,  Appellate  Division,  First  Department.    May  6,  1916.) 

1.  Sales  ^=s>456 — Contbacts — Construction. 

A  contract  whereby  plaintiff  delivered  to  defendant  chattels  under  an 
agreement  that  defendant  should  pay  as  rent  of  the  chattels  a  sum  equal 
to  their  agreed  value,  with  the  provision  that  on  completion  of  the  pay- 
ments of  rent  title  should  pass  to  defendant  on  payment  of  $1,  the  con- 
tract was  one  of  conditional  sale,  and  not  of  a  lease,  despite  the  use  of 
the  expression  "rent" 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1327-1331;  Dec. 
Dig.  «8=»456.] 

2.  Sales  ^=»479(6) — Conditional  Sales — Actions — ^Defbnses. 

Municipal  Court  Act  (Laws  1902,  c.  580)  §  139,  declares  that  «n  instru- 
ment in  writing  showing  a  conditional  sale  of  property  shall  be  deemed 
a  lien,  which  may  be  foreclosed.  Under  a  contract  of  conditional  sale, 
which,  however,  termed  the  agreement  one  of  lease,  plaintiff  brought  an 
action  to  foreclose  the  lien.  Held  that,  in  such  ease,  as  the  vendor  could 
not  have  a  lien  on  property  to  which  he  had  title,  the  action  was  equiva- 
lent to  an  admission  of  defendant's  title,  and  so  defendant  was  entitled  to 
show  the  vendor's  breach  of  warranty  as  a  defense. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §  1426;  Dea  Dig. 
«S=>479(6).] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Bramhall-Deane  Company  against  Mary  E.  McDonald. 
A  judgment  for  plaintiff  in  the  Municipal  Court  was  aifirmed  by  the 
Appellate  Term,  and  defendant  appeals.    Reversed  and  remanded. 

Argued  before  CLARKE,  P.  J„  and  LAUGHLIN,  DOWLING, 
and  DAVIS,  JJ. 

Mark  G.  Holstein,  of  New  York  City,  for  appellant 
Mortimer  W.  Byers,  of  New  York  City,  for  respondent 

^=:»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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DAVIS,  J.  This  action  was  brought  in  the  Municipal  Court  of  the 
City  of  New  York  to  foreclose  a  lien  on  chattels  under  section  139  of 
the  Municipal  Court  Act.  There  was  a  judgment  in  favor  of  the  plain- 
tiff, which  was  affirmed  by  the  Appellate  Term  of  the  Supreme  Court. 
From  the  determination  of  the  Appellate  Term  the  defendant  appeals 
by  permission. 

[1]  On  or  about  December  11,  1914,  the  plaintiff  and  defendant  en- 
tered into  a  written  agreement  by  the  terms  of  which  the  plaintiff  de- 
livered to  the  defendant  certain  articles  of  a  kitchen  and  serving  pantry 
equipment  set  forth  in  a  schedule  annexed  to  the  agreement.  On  her 
part  the  defendant  agreed  to  pay  as  rent  of  these  chattels  the  sum  of 
$1,809,  the  agreed  value  of  all  the  articles ;  $450  on  receipt  of  the  goods 
and  the  remainder  in  equal  installments,  within  four  months,  each  in- 
stallment to  be  paid  on  the  15th  of  the  month.  The  parties  agree  that 
the  instrument  is  to  be  deemed  a  lease,  and  not  a  sale  or  transfer  of  the 
property  referred  to.  The  defendant  also  agrees  to  return  the  prop- 
erty to  the  plaintiff  at  the  termination  of  lease ;  but,  if  at  that  time, 
the  $1,809  having  been  paid,  the  defendant  desires  to  buy  the  property, 
she  may  do  so  upon  paying  to  plaintiff  "the  sum  of  $1  as  the  purchase 
price  of  same." 

One  of  the  questions  arising  on  this  appeal  is  whether  this  agreement 
is  really  a  lease  or  a  contract  of  conditional  sale.  The  decision  of  this 
question  has  a  bearing  on  the  defenses  available  to  the  defendant.  The 
contract  in  question  is  similar  to  the  contract  under  consideration  in 
the  case  of  Gardner  v.  Town  of  Cameron,  155  App.  Div.  750,  140  N. 
Y.  Supp.  634  (affirmed  without  opinion  in  215  N.  Y.  682,  109  N.  E. 
1074),  where  it  was  held  that  the  instrument,  though  called  a  lease,  was 
in  fact  a  contract  of  conditional  sale.  In  that  case  the  agreement  pro- 
vided for  the  use  by  the  town  of  a  machine  for  not  less  than  64  days 
in  each  year  of  four  succeeding  years,  and  that : 

"Upon  the  completion  of  the  last-mentioned  rental  pasrment,  provided  that 
said  second  party  shall  have  well  and  truly  kept  all  covenants  and  agreements 
herein  made  by  it,  and  shall  have  used  said  roller  as  herein  agreed,  and  shall 
have  paid  in  fuU  the  rental  thereof,  then  and  In  that  case,  for  the  considera- 
tion of  $1,  and  the  rental  payments  mentioned  herein,  the  party  of  the  first 
part  agrees  to  seU  to  the  party  of  the  second  part  the  above-mentioned  steam 
roller  clear  and  free  of  all  incumbrances." 

The  court  held  (155  App.  Div.  753,  140  N.  Y.  Supp.  637)  the  instru- 
ment to  be  a  contract  of  conditional  sale : 

"The  contract  is,  in  effect,  an  express  agreement  on  the  part  of  the  Buffalo 
Steam  Roller  Ck)mpany,  for  the  consideration  of  $1  and  the  rental  payments 
mentioned  herein,  to  sell  to  the  party  of  the  second  part  the  above-mentioned 
steam  roller  clear  and  free  of  all  incumbrances." 

Having  reached  the  conclusion  that  the  agreement  was  one  of  con- 
ditional sale,  the  court  proceeded  to  consider  whether  or  not  the  town 
superintendent  had  power  to  make  the  agreement  of  sale,  a  question 
with  which  we  are  not  concerned  here. 

In  the  case  at  bar  the  contract  provides  that  the  value  of  the  chat- 
tels is  $1,809,  and  that  upon  the  payment  of  this  sum  as  rental  the 
defendant  may  have  title  to  the  property  "for  the  sum  of  $1  as  the 
158N.Y.S.— 47 
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purchase  price  oif  same."  Obviously  this  was  also  a  contract  of  con- 
ditional sale,  and  not  a  lease,  the  title  to  remain  in  the  plaintiff  until 
the  payment  by  defendant  of  the  purchase  price  of  $1,809,  together 
with  $1  additional. 

[2]  Under  section  139  of  the  Municipal  Court  Act  as  it  existed  at  the 
time  this  action  was  brought,  an  instrument  in  writing  showing  a  con- 
ditional sale  of  personal  property  shall  be  deemed  a  lien,  and  such 
lien  may  be  foreclosed  as  provided  in  article  IV  of  the  act.  As  stated 
above,  the  plaintiff  brought  its  action  under  this  section  of  the  act. 
In  bringing  the  action  to  foreclose  its  lien,  it  elected  to  declare  the 
title  to  the  chattels  to  be  in  the  defendant,  and  a  judgment  in  the  fore- 
closure action  establishing  plaintiff's  lien  would  be  an  adjudication  that 
title  was  in  the  defendant.  Upon  this  point  see  the  case  of  Jacob  v. 
Columbia  Storage  Warehouses,  125  App.  Div.  556,  109  N.  Y.  Supp. 
1015.  In  that  case  the  contract  was  like  that  in  the  case  at  bar.  The 
action  was  brought  in  conversion  by  the  assignee  of  the  vendor  against 
the  depositary  of  the  vendee.  The  complaint  alleged  that  the  plaintiff 
was  the  owner  and  entitled  to  the  possession  of  a  certain  piano,  of 
the  value  of  $500,  then  in  the  possession  of  the  defendant,  and  that 
the  defendant  had  converted  it  to  its  own  use.  In  substance  the  an- 
swer alleged  that  defendant  was  in  possession  of  the  piano,  as  a  de- 
positary of  Mary  E.  Williams,  and  that  she  was  the  owner  and  enti- 
tled to  the  possession  thereof.  On  the  issue  of  title  to  the  property  the 
defendant  put  in  evidence  a  judgment  of  the  Municipal  Court  in  an 
action  to  foreclose  a  lien  under  section  139  brought  by  the  plaintiff 
against  Mary  E.  Williams,  in  which  that  court  found  that  the  plain- 
tiff had  a  lien  on  the  piano  in  question.  In  the  course  of  its  opinion 
the  court  say: 

"The  dlflSculty  with  the  plaintlfTs  claim  is  that  It  has  already  been  adju- 
dicated that  he  has  a  lien  on  the  chattel  which  has  been  directed  to  be  sold. 
*  *  *  That  is  an  adjudication  that  Mrs.  Williams  was  the  owner,  is  res 
ad  judicata  upon  the  subject,  and  prevents  the  plaintiff  from  now  claiming 
to  be  the  owner,  *  *  *  and  I  do  not  see  how,  under  the  circumstances 
disclosed  by  this  record,  he  [the  plaintiff]  can  have  an  action  for  conversion  in 
the  Municipal  Ck)urt" 

In  the  case  of  Kirk  v.  Crystal,  118  App.  Div.  32,  103  N.  Y.  Supp. 
17,  affirmed  in  193  N.  Y.  622,  86  N.  E.  1126,  the  complaint  was  in  con- 
version. The  plaintiff  there  had  installed  a  heating  plant  in  certain 
premises  of  the  conditional  vendee  under  a  conditional  contract  of 
sale  by  the  terms  of  which  title  was  to  remain  in  the  plaintiif  until 
payment  was  fully  made.  It  appeared  that  the  plaintiff  had  filed  a 
mechanic's  lien  against  the  interest  of  the  conditional  vendee  in  the 
premises.  In  holding  that  the  complaint  was  properly  dismissed  the 
court  say: 

"The  filing  of  this  notice  was  the  assertion  of  a  claim  irreconcilable  and 
inconsistent  with  the  one  made  in  this  action.  That  claim  was  predicated 
upon  the  fact  that  the  title  to  the  plant  had  passed  from  the  plaintiff  to  Llebes- 
kind  [the  vendee],  while  here  the  claim  is  that  title  never  passed  but  always 
remained  in  the  plaintiff.  Therefore,  if  it  be  held  that  at  the  time  the  notice 
of  lien  was  filed  the  title  was  in  the  plaintiff,  and  by  reason  of  that  fact 
he  had  an  election  whether  he  would  take  the  plant  or  seek  to  recover  its 
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purchase  price  by  acquiring  a  lien  upon  the  real  estate,  he,  by  filing  the  notice 
of  lien,  made  his  election  and  was  bound  by  it." 

It  is  well  settled  that  a  vendor  can  have  no  lien  upon  his  own  goods. 
Nelson  v.  Gibson,  143  App.  Div.  894,  129  N.  Y.  Supp.  702.  Nor  has 
section  139  changed  that  rule  of  law,  so  as  to  give  the  vendor  a  lien  up- 
on chattels,  the  title  to  which  remains  in  the  vendor.  This  section  sim- 
ply provides  that,  if  the  conditional  vendor  wishes  to  enforce  his  con- 
tract of  conditional  sale,  he  must  do  it  in  an  action  to  foreclose  a  lien, 
using  the  written  contract  as  evidence  of  his  lien,  all  of  which  presup- 
poses that  title  to  the  chattels  is  in  the  vendee. 

The  plaintiff  might  have  brought  an  action  of  conversion  in  the 
proper  court,  or  it  might  have  retaken  the  property  under  article  4 
of  the  Personal  Property  Law  (Consol.  Laws,  c.  41),  or  do  as  it  has 
done,  brought  an  action  to  foreclose  a  lien.  Having  elected  to  enforce 
a  lien  against  the  property  in  question,  the  transaction  then  became  an 
absolute  sale  with  title  in  the  defendant,  with  the  right  to  such  de- 
fenses to  the  action  as  the  facts  warranted.  For  instance,  the  defend- 
ant here  claimed  that  as  to  certain  of  the  articles  sold  there  was  a 
breach  of  warranty,  that  she  offered  to  return  these  articles,  but  that 
plaintiff  refused  to  accept  them,  and  that  with  the  exception  of  the 
value  of  these  articles  and  $42.50  she  had  paid  the  full  purchase  price 
and  had  tendered  to  the  plaintiff  the  $42.50.  All  this  evidence  was 
excluded  under  plaintiff's  objection,  and  we  think  this  was  error  re- 
quiring a  reversal  of  the  judgment. 

The  determination  of  the  Appellate  Term  is  reversed,  as  well  as 
the  judgment  of  the  Municipal  Court,  and  a  new  trial  is  granted,  with 
costs  in  all  courts  to  appellant  to  abide  the  event.  Order  filed.  All 
concur. 


TRIAT  V.  RICHARD  CARVEL  CO.,  Inc. 
(Supreme  Court,  Appellate  Division,  First  Department.    May  5.  1916.) 

1.  Municipal  Corporations  ^=»775 — ^Nuisance — Lumber  in  Highway. 

A  pile  of  lumber,  left  without  necessity  and  without  permit  partly  on 
the  sidewalk  and  partly  in  the  roadway  by  a  contractor  for  a  work  of 
public  impravement,  is  a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
1630;   Dec  Dig.  <S=»775.] 

2.  Municipal  Corporations  ^=»817(2)—rlN juries  on  Sidewalk — Prima  Fa- 

GiB  Case. 

Evidence  that  plaintiff,  a  child  of  6,  while  lawfully  on  the  sidewalk, 
stumbled  over  a  plank  which  had  been  dumped  by  a  contractor  for 
pubUc  work  in  the  highway  without  necessity  or  permit,  made  out  a 
prima  facie  case  of  liability  of  the  contractor  to  the  child. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
1725;   Dec.  Dig.  .®=>817(2).]. 

3.  Municipal  Corporations   ^=»821(21) — Negligence  ^s>136(30) — Injuries 

ON  Sidewalk — Contributory  Negligence — Question  for  Jury. 

In  an  action  against  a  contractor  for  a  pubUc  work  for  injuries  to  a 
child,  who  tripped  over  a  plank  which  had  been  dumped  by  defendant 

^ss>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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on  the  sidewalk  withont  permit  or  necessity,  the  question  of  contributory 
negligence  of  the  child  or  Its  mother  was  for  the  Jnry  under  proper  in- 
structions. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  CJent.  Dig.  S 
1754;  Dec.  Dig.  <®»821(21);  Negligence,  Cent  Dig.  SI  360-352;  Dec.  Dig. 
<©=»136(30).l 

Appeal  from  Bronx  County  Court. 

Action  by  Virginia  Triay,  an  infant,  etc.,  against  the  Richard  Car- 
vel Company,  Incorporated.  From  a  judgment  for  defendant,  entered 
on  dismissal  of  the  complaint  upon  trial,  and  from  an  order  denying 
new  trial,  plaintiff  appeals.  Judgment  and  order  reversed,  and  new 
trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. 

William  S.  Evans,  of  New  York  City,  for  appellant. 
Nathan  F.  Giffin,  of  New  York  City,  for  respondent. 

SCOTT,  J.  [1-3]  The  plaintiff,  a  child  6  years  of  age,  stumbled 
over  a  plank,  being  one  of  a  number  which  had  been  dumped  by  the 
defendant  in  the  highway,  partly  on  the  sidewalk  and  partly  in  the 
roadway.  This  pile  of  lumber  constituted  a  nuisance.  Lawton  v. 
Olmstead,  40  App.  Div.  544,  58  N.  Y.  Supp.  36;  Place  v.  Delaware,  L. 
&  W.  R.  R.  Co.,  157  App.  Div.  24,  141  N.  Y.  Supp.  970.  It  is  true 
that  defendant  was  a  contractor  for  a  work  of  public  improvement, 
and  that  he  probably  intended  to  use  the  lumber  in  his  work;  but  he 
had  received  no  permit  to  place  the  lumber  where  he  did  place  it,  nor 
does  it  appear  that  any  necessity  of  the  work  required  that  it  should  be 
so  placed  and  kept  for  several  days.  The  plaintiff  was  lawfully  using 
the  sidewalk,  and  the  evidence  made  out  a  prima  facie  case  of  liability 
against  the  defendant.  Whether  there  was  contributory  negligence  on 
the  part  of  the  child  or  its  mother  was  for  the  jury  under  proper  in- 
structions. We  certainly  'cannot  say  that  such  negligence  appeared 
from  the  evidence  as  matter  of  law. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event.  Order  filed. 
All  concur. 


KBNNEY  V.  TRAGEIU 
(Supreme  Court,  Appellate  Term,  First  Department    May  4,  1916.) 

1.  Pabtnebship  ^=;>121 — ^Actions — Accounting. 

In  an  action  by  plaintiff  for  his  share  of  the  net  profits  of  a  business 
he  and  defendant  conducted,  evidence  Tield  insufficient  to  show  that  the 
profits  amounted  to  the  sum  found  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent.  Dig.  §i  183%- 
184% ;   Dec.  Dig.  «@==>121.] 

2.  Pabtnebship  €=>19 — Considebation — New  Agbeements, 

Where  plaintiff  agreed  to  devote  his  entire  time  to  the  business,  re- 
ceiving half  of  the  net  profits,  defendant's  further  agreement,  in  consld- 
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eration  of  hia  devoting  his  entire  time  to  the  business,  to  reimburse  him 
for  any  expenses  incurred,  is  unenforceable  for  want  of  consideration. 
[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  8  6 ;   Dec  Dig. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Edward  Kenney  against  George  Trager.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed  and  remanded. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Louis  Rosenberg,  of  New  York  City,  for  appellant. 

Edward  L.  Dennis,  of  New  York  City,  for  respondent. 

COHALAN,  J.  Plaintiff  has  recovered  on  two  causes  of  action  the 
sum  of  $416.25.  His  first  cause  of  action  was  to  recover:  (1)  The 
sum  of  $26.25,  the  equivalent  of  15  per  cent,  commissions  on  orders 
procured  by  him  up  to  the  sum  of  $175 ;  and  (2)  to  recover  the  sum  of 
$390,  or  50  per  cent,  of  the  net  profits  of  the  business  done  by  the  de- 
fendant between  the  15th  day  of  June,  1915,  and  the  9th  day  of  August, 
1915.  The  second  cause  of  action  was  for  the  recovery  of  $91.55  dis- 
bursements claimed  to  have  been  incurred  by  the  plaintiff  in  and  about 
the  business  of  the  defendant. 

The  written  agreement  in  evidence  confirms  the  plaintiff's  claim  that 
he  was  to  receive  15  per  cent,  of  the  business  by  him  solicited,  and  ag- 
gregating the  sum  of  $175,  and  that  subsequent  thereto  he  was  to  re- 
ceive 50  per  cent,  of  the  net  profits  of  the  business. 

[  1 1  The  plaintiff  was  entitled  to  recover  the  commission  or  the  sum 
of  $26.25.  However,  in  order  to  recover  50  per  cent,  of  the  profits 
of  the  business,  there  had  to  be  proof  of  the  net  profits  of  the  business 
during  the  term  of  the  contract.  The  court  erroneously  found  that 
these  profits  amounted  to  $780.  The  only  evidence  upon  which  the 
court  made  such  a  finding  may  be  briefly  stated  as  follows : 

Plaintiff  testified  that,  before  going  into  business  with  the  defend- 
ant, whose  business  was  that  of  repairing  shoes,  the  defendant  had 
told  him  that  he  was  doing  $150  worth  of  business  a  week ;  that  he  was 
making  a  profit  of  65  per  cent,  on  $150  worth  of  business,  from  which 
the  plaintiff  assumed  that  the  defendant  was  making  $90  a  week,  be- 
fore going  into  business  with  the  plaintiff. 

Plaintiff  further  asserted  that,  subsequent  to  the  time  of  his  going 
into  business  with  the  defendant,  the  latter  informed  him  that  he  was 
doing  a  more  profitable  business.  Plaintiff,  therefore,  was  of  the  opin- 
ion that,  since  the  defendant  was  making  65  per  cent,  on  $150  prior  to 
the  time  that  the  plaintiff  entered  the  defendant's  employ,  and  inasmuch 
as  the  defendant  was  doing  an  increased  business  thereafter,  the  profits 
were  at  least  65  per  cent,  of  $150,  or  $90  a  week,  one-half  of  which  the 
plaintiff  was  entitled  to  receive.    This  view  was  adopted  by  the  court. 

The  statements  attributed  to  the  defendant  were  denied  by  him,  but 
in  any  event  such  a  conclusion  could  not  be  drawn  from  tfie  alleged 
statements  made  by  the  defendant.  The  defendant  might  have  done  a 
better  business  prior  to  the  engagement  of  the  plaintiff,  still  his  profits 
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might  not  have  been  the  same.  The  cost  of  labor  might  have  increased, 
the  cost  of  material  might  have  been  higher,  the  overhead  charges 
might  have  increased,  and  sales  might  have  been  made  at  a  less  profit, 
or  even  at  a  loss.  All  these  considerations  must  have  entered  into  the 
situation  in  order  to  bring  about  a  reasonable  result. 

The  defendant's  testimony  is  that  the  largest  amount  of  business  he 
did  during  the  life  of  the  contract  was  between  $75  and  $120  and  $130 
per  week ;  that  on  each  $100  worth  of  business  done,  the  costs  of  ma- 
terial fluctuated  between  $30  and  $40 ;  that  it  was  never  less  than  $30, 
and  that  his  average  income  during  that  period  was  less  than  $100;  in 
fact,  that  there  were  losses  during  the  summer  months. 

The  entire  case  of  the  plaintiflf,  so  far  as  the  item  of  $390  was  con- 
cerned, rests  upon  this  unreliable  testimony  of  an  alleged  admission 
made  by  the  defendant  before  the  making  of  the  agreement,  supple- 
mented by  another  representation  of  the  defendant,  claimed  to  have 
been  made  subsequent  thereto. 

[2]  In  the  plaintiff's  second  cause  of  action,  he  alleged  that  there 
was  a  supplemental  agreement  entered  into,  whereby  it  was  agreed  that, 
in  consideration  of  the  plaintiff's  devoting  his  entire  time  to  the  busi- 
ness, the  defendant  would  pay  him  such  expenses  as  the  plaintiff  might 
reasonably  incur  in  an  effort  to  secure  further  business.  This  assertion 
was  controverted  by  the  defendant  on  the  ground  that  it  was  void  for 
want  of  consideration.  The  original  agreement  between  the  parties 
required  the  plaintiff  to  devote  his  entire  time  in  and  about  the  busi- 
ness of  the  defendant.  It  follows  that  an  additional  promise  to  do  so 
would  not  support  any  promise  for  additional  compensation,  even  if 
made  by  the  defendant,  because  then  the  plaintiff  would  do  nothing 
save  what  he  was  already  obligated  to  do. 

Paragraph  second  of  the  agreement  reads : 

"The  party  of  the  second  part  promises  and  agrees  to  give  his  entire  time 
and  efforts  to  and  for  said  business,  and  In  bringing  in  orders  and  business.'* 

It  is  all  too  apparent,  therefore,  that  the  so-called  promise  of  the  de- 
fendant did  not  constitute  a  supplemental  agreement  and  if  made  was 
without  consideration.  This  was  called  to  the  attention  of  the  court, 
and  the  second  cause  of  action  should  have  been  dismissed. 

The  defendant's  counterclaim  was  properly  disallowed.  The  par- 
ties were  joint  owners  of  the  motorcycle  in  question,  and  each  was  en- 
titled to  its  possession.  It  appears  that  the  machine  had  been  seized 
under  execution  in  an  action  brought  against  both  of  the  parties  to  this 
action  as  defendants,  so  that  it  became  impossible  for  the  plaintiff  to 
return  the  machine  upon  demand. 

Judgment  reversed  and  new  trial  ordered,  with  $30  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 
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HTLL  V.  HULL  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department    May  3,  1916.) 

1.  Fljrabiixq  ^=>217(2>— Demurrer— Opening  Becord. 

By  plaintifiTs  demurrer  to  the  answer  the  complaint  is  opened  to  exam- 
ination as  to  its  sufficiency. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  |S  537,  542,  548; 
Dec.  Dig.  «=>217(2).] 

2.  Assignments  ^=>72 — ^Nature  of  Assignment. 

An  assignment  is  not  an  executory  instrument,  but  is  completed  by  de- 
livery of  the  assignment. 

[Ed.  Note.— For  other  cases,  see  Assignments,  Cent,  Dig.  §i  131,  182; 
Dec.  Dig.  <8=»72.] 

3.  Contracts  ^=>48~Consideration— Executed  Instruments — Seals. 

Code  Civ.  Proc.  §  840,  making  a  seal  upon  an  executory  instrument  only 
presumptive  evidence  of  consideration,  has  not  changed  the  common-law 
rule  that  as  to  executed  and  delivered  instruments  a  seal  Imports  a  con- 
sideration. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  §  406;  Dec.  Dig. 
<@=»48.] 

4.  Pleading  C=>8(15) — ^Matters  of  Fact  or  Conclusions— Fraud. 

An  allegation  that  defendant  "fraudulently"  represented  that  the  act 
from  which  plaintiff  seeks  relief  '*would  be  for  plaintiff's  interest"  is  not 
that  plain  and  concise  statement  of  facts  which  the  Code  requires. 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Cent.  Dig.  {  28% ;  Dec.  Dig. 
<©='8(15).] 

5.  Pleading  ^=»217(2) — Demurrer— Opening  Record— Pleading  Fraud. 

Where  a  complaint  alleges  that  defendant  fraudulently  represented  that 
the  act  from  which  plaintiff  seeks  relief  would  be  for  plaintiff's  interest, 
but  does  not  state  facts  showing  that  the  act  was  not  for  his  interest,  and 
affirmative  defenses  demurred  to  by  plaintiff  tend  strongly  to  show  it  was 
for  his  Interest,  defendant,  on  demurrer  to  his  answer,  is  entitled  to  judg- 
ment dismissing  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §§  537,  542,  648 ; 
Dec.  Dig.  <8ss»217(2).] 

6.  Executors  and  Administrators  ^=»315(6) — Decree  of  Distribution— Con- 

clusiveness. 

One  seeking  to  set  aside  an  assignment  by  him  of  his  interest  in  an  es- 
tate is  estopped  by  a  probate  decree  in  a  proceeding  settling  accounts  to 
which  he  was  personally  cited,  which  approved  distributing  the  estate  In 
pursuance  of  the  assignment. 

[Ed.  Note. — For  other  cases,  see  Executors  and  AdminlstratorB,  Cent 
Dig.  I  1309;   Dec  Di«,  <ft»315(6).] 

7.  Pleading  ^s>218(3) — Judgment  on  Demurrer. 

Granting  an  affirmative  judgment  upon  a  counterclaim,  on  overruling 
a  demun'er  to  the  answer  and  sustaining  it  as  to  the  complaint,  on  the 
ground  that  such  complaint  does  not  state  a  cause  of  action,  is  an  irregu- 
larity. 

[£d.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  S§  554,  557-563 ; 
Dec.  Dig.  «=»218(3).] 

8.  Appeal  and  Error  ^»  125— Review — Consent  Judgment. 

A  judgment,  whose  form  was  agreed  to  by  the  parties,  although  it  grants 
affirmative  relief  on  a  counterclaim,  will  not  be  held  erroneous  on  appeal, 
since  plaintiff  by  agreement  waived  his  rights. 

[JSd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |  883; 
Dec.  Dig.  «=s>125.1 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Diseets  ft  Indexes 
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9.  Estoppel  €=>63— Waives. 

One  may  waive  a  rule  of  law,  or  a  statute,  or  even  a  confltftutlwuil 
provision,  enacted  for  his  benefit  or  protection,  where  it  Is  exclusively 
a  matter  of  private  rl^ht,  and  no  considerations  of  public  morals  are  in- 
volved, and,  having  done  so,  cannot  subsequently  invoke  its  protection. 

[Ed.  Note. — For  other  cases,  see  E^oppel,  Dec.  Dig.  <e=»63.] 

Appeal  from  Trial  and  Special  Term,  Broome  County. 

Action  by  Merritt  Hull  against  John  Hull,  Jr.,  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

T.  B.  &  L.  M.  Merchant,  of  Binghamton,  for  appellant 

Harry  C.  Walker,  of  Binghamton,  for  respondent  Hull. 

Newell  &  Rhodes,  of  Binghamton  (Leon  C.  Rhodes,  of  Binghamton, 
of  counsel),  for  other  respondents. 

WOODWARD,  J.  The  complaint  alleges  that  the  plaintiff  and  de- 
fendants are  brothers,  and  are  sons  of  John  Hull,  Sr.,  who  died  in  the 
city  of  Binghamton,  on  or  about  June  25,  1897,  leaving  a  last  will  and 
testament,  duly  admitted  to  probate,  and  that  the  defendant  John  Hull. 
Jr.,  was  appointed  executor  thereof,  and  thereupon  duly  qualified  and 
entered  upon  the  discharge  of  his  duties ;  that  under  and  by  the  terms 
of  the  said  will  the  plaintiff  was  given  a  residuary  interest  of  one-sev- 
enth in  said  estate  after  the  payment  of  certain  legacies,  which,  as 
plaintiff  is  informed  and  believes,  amounts  to  more  than  $1,478.25,  and 
that  no  part  thereof  has  ever  been  paid  to  said  plaintiff;  that  on  or 
about  the  18th  day  of  August,  1899,  the  plaintiff,  at  the  request  and 
solicitation  of  John  Hull,  Jr.,  signed  and  delivered  to  said  John  Hull, 
Jr.,  a  paper  or  assignment  which,  as  plaintiff  afterward  learned  and  is 
now  informed  and  believes,  was  an  assignment  under  seal,  reciting  a 
valuable  consideration,  of  the  plaintiff's  interest  in  the  said  estate  of 
John  Hull,  deceased,  to  James  Hull  and  Frank  Hull  (the  instrument  be- 
ing set  out  in  full  in  the  complaint) ;  that  the  defendant  John  Hull,  Jr., 
fraudulently  represented  to  plaintiff  that  it  would  be  to  plaintiflf's  in- 
terest to  execute  and  deliver  said  assignment,  and  promised  and  agreed 
that  such  assignment  would  be  held  by  defendant  John  Hull,  Jr.,  in  es- 
crow, and  not  delivered  to  James  Hull  and  Frank  Hull,  or  to  either 
of  them,  and  not  used  for  any  purpose  whatever,  and  would  never  be 
used  or  delivered  unless  and  until  such  use  or  delivery  was  authorized 
by  said  plaintiff ;  that  plaintiff,  relying  upon  such  representations  so 
made  by  the  defendant  John  Hull,  Jr.,  delivered  said  assignment  to 
him,  with  the  understanding  that  the  same  should  be  held  in  escrow, 
and  not  delivered  or  used  for  any  purpose  whatever,  imless  and  until 
such  delivery  or  use  was  directed  by  said  plaintiff,  and  that  same  would 
be  destroyed  by  said  John  Hull,  Jr.,  unless  said  use  was  directed  by 
said  Merritt  Hull  within  a  reasonable  time,  and  that  said  Merritt  HuU 
has  never  authorized  the  said  John  Hull,  Jr.,  to  deliver  said  assignment 
to  James  and  Frank  Hull,  or  either  of  them,  or  to  use  the  same  ioT 
any  purpose  whatsoever ;  that  this  assignment,  on  information  and  be- 

^=9For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  loAexe* 
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lief,  has  been  continuously  in  the  possession  of  John  Hull,  Jr.,  since 
the  said  18th  day  of  August,  1899,  until  on  or  about  April  13,  1914, 
and  was  never  delivered  to  Frank  and  James  Hull,  or  either  of  them ; 
that  said  assignment  was  wholly  without  consideration,  and  that  no 
consideration  was  ever  given  or  paid  by  either  John  Hull,  Jr.,  James 
Hull,  or  Frank  Hull  to  this  plaintiff  therefor,  and  that  said  James  Hull 
and  Frank  Hull  never  requested  or  authorized  the  said  John  Hull,  Jr., 
to  procure  such  assignment  for  them,  or  either  of  them ;  that  said  as- 
signment had  entirely  passed  from  the  mind  of  the  plaintiff  until  after 
the  13th  day  of  April,  1914,  and  that  plaintiff  supposed  the  same  had 
been  destroyed  by  said  John  Hull,  Jr., ;  that  the  defendants  Frank  and 
James  Hull  were  residuary  legatees  under  the  will  aforesaid  to  the 
extent  of  one-seventh,  and  that  between  the  3d  day  of  September,  1897, 
and  the  13th  day  of  April,  1914,  the  defendant  John  Hull,  Jr.,  as  execu- 
tor of  the  estate  of  John  Hull,  Sr.,  deceased,  paid  to  said  James  Hull 
the  sum  of  $2,295.58  or  upwards,  and  paid  to  the  said  Frank  Hull  the 
sum  of  $2,398.75  or  upwards ;  that  the  aforesaid  John  Hull,  Jr.,  with- 
out the  knowledge  or  consent  of  the  plaintiff,  filed  the  said  assignment 
in  the  office  of  the  surrogate  of  Broome  county  on  or  about  the  17th 
day  of  April,  1914,  and  subsequently  filed  his  accounting  in  said  Sur- 
rogate's Court,  wherein  it  was  set  forth  that  a  portion  of  said  payments 
to  James  Hull  and  Frank  Hull  aforesaid  was  made  pursuant  to  said  as- 
signment, but  that  said  sum  so  paid  as  aforesaid  exceeded  both  the 
amount  of  their  respective  one-seventh  interests  in  said  estate  and  the 
said  alleged  portion  from  the  share  of  Merritt  Hull,  and  that  on  said 
final  accounting  said  executor,  John  Hull,  Jr.,  was  surcharged  by  said 
surrogate's  court  for  excess  payments  to  James  Hull  in  the  sum  of 
$696.92,  and  to  the  said  Frank  Hull  in  the  sum  of  $809.24*;  that  under 
said  assignment  the  defendant  John  Hull,  Jr.,  claims  to  and  has  here- 
tofore paid  to  said  defendants  James  Hull  and  Frank  Hull  the  sum  of 
$1,478.25,  being  part  of  the  moneys  to  which  this  plaintiff  is  entitled  by 
reason  of  his  said  interest  in  said  estate.  These  are  substantially  the 
allegations  of  fact,  and  the  demand  for  judgment  is  that  the  "said 
instrument  dated  August  18,  1899,  executed  by  said  plaintiff  Merritt 
Hull,  and  filed  in  said  Surrogate's  Court  on  April  13,  1914,  be  declared 
fraudulent  and  void,  and  that  the  same  be  set  aside  and  canceled,  and 
that  plaintiff  have  judgment  against  John  Hull,  Jr.,  in  the  sum  of 
$1,478.25,  with  interest  from  April  13,  1914,  and  that  in  the  event  of 
execution  being  returned  unsatisfied  that  the  plaintiff  have  judgment 
against  the  other  defendants. 

The  answer  of  the  defendant  John  Hull,  Jr.,  denies  all  of  the  ma- 
terial allegations  of  the  complaint  except  the  relationship  of  the  parties 
and  the  fact  that  he  has  paid  over  the  sums  mentioned  to  the  other  de- 
fendants, and  sets  up  several  defenses,  and  the  plaintiff  demurs  to  the 
separate  defense  and  counterclaims,  consisting  of  new  matter,  respec- 
tively set  forth  in  the  paragraphs  third,  seventh,  and  eighth.  As  to  the 
third  paragraph  it  is  urged  that  it  is  insufficient  in  law  upon  the  face 
thereof,  while  as  to  the  seventh  it  is  claimed  that  as  a  defense  it  is  in- 
sufficient in  law  upon  the  face  thereof,  and  that  as  a  counterclaim  it  ap- 
pears on  the  face  thereof  that  it  is  not  of  the  character  specified  in  sec- 
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tiofi  501  of  the  Code  of  Civil  Procedure,  and  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  as  to  the  eighth  paragraph 
it  is  insisted  that  it  is  insufficient  in  law  on  the  face  thereof ;  that  as  a 
counterclaim  it  appears  on  the  face  thereof  that  it  is  not  of  the  charac- 
ter specified  in  section  501  of  the  Code  of  Civil  Procedure,  and  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  learned  court  found  as  conclusions  of  law  that  the  complaint 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action,  overruled 
the  plaintiff's  demurrers,  and  that  "the  plaintiff  not  asking  for  or  de- 
siring leave  to  plead  over,  and  the  allegations  in  the  separate  defenses 
and  counterclaims  demurred  to  being  thereby  admitted,"  it  was  ordered 
that  a  final  judgment  be  entered  in  favor  of  the  defendants  Frank  Hull 
and  John  Hull,  Jr.,  individually  and  as  executor  of  the  estate  of  John 
Hull,  Sr.,  deceased,  dismissing  the  complaint  upon  the  merits ;  that  the 
demurrers  be  overruled,  with  costs,  and  that  the  defendant  Frank  Hull 
have  judgment  against  the  plaintiff  for  the  sum  of  $97.59,  with  interest 
thereon ;  and  that  the  defendant  John  Hull,  Jr.,  have  judgment  against 
the  plaintiff  for  the  sum  of  $585.37,  with  interest  and  costs.  The  plain- 
tiff appeals  from  the  judgment 

[1-3]  It  seems  entirely  clear  that  the  complaint,  which  is  opened  to 
examination  by  reason  of  the  plaintiff's  demurrer  (Lewis  v.  Cook,  150 
N.  Y.  163,  44  N.  E.  778),  fails  to  state  facts  necessary  to  constitute  a 
cause  of  action.  The  instrument  which  is  sought  to  be  set  aside  on 
the  ground  of  fraud  is  alleged  to  have  been  "signed  and  delivered  to 
said  John  Hull,  Jr.,"  and  this  instrument,  under  seal,  recites  that  it 
is  "for  a  valuable  consideration."  While  it  is  true  that  under  the  pro- 
visions of  section  840  of  the  Code  of  Civil  Procedure  an  executory  in- 
strument under  seal  is  only  presumptive  evidence  of  consideration, 
which  may  be  rebutted,  an  assignment  is  not  an  executory  instrument. 
It  is  completed  by  delivery  of  the  assignment,  and  the  statute  Jias  not 
changed  the  rule  of  the  common  law  in  respect  to  such  instruments. 
Baird  v.  Baird,  81  Hun,  300,  302,  30  N.  Y.  Supp.  785,  affirmed  145 
N.  Y.  659,  40  N.  E.  222, 28  L.  R.  A.  375 ;  Williatos  v.  Whittell,  69  App. 
Div.  340,.  346,  74  N.  Y.  Supp.  820.  The  allegations  of  the  complaint 
that  the  instrument  was  without  consideration  can  therefore  have  no 
bearing  upon  the  question.  The  declaration  that  the  instrument  was 
signed  and  delivered,  and  the  instrument  itself  being  set  forth  and 
being  under  seal,  it  is  conclusive  upon  the  plaintiff  in  so  far  as  the 
question  of  consideration  is  concerned. 

[4,  5]  The  allegation  of  the  complaint  that  the  "defendant,  John 
Hull,  Jr.,  fraudulently  represented  to  plaintiff  that  it  would  be  for  the 
plaintiff's  interest  to  execute  and  deliver  said  assignment,  and  prom- 
ised and  agreed  that  such  assignment  would  be  held  by  the  defendant 
John  Hull,  Jr.,  in  escrow,  and  not  delivered  to  James  Hull  and  Frank 
Hull,  or  either  of  them,  and  not  used  for  any  purpose  whatever,  and 
would  never  be  used  or  delivered  unless  and  until  such  use  or  de- 
livery was  authorized  by  said  plaintiff,"  is  not  an  allegation  of  the 
facts  necessary  to  constitute  a  cause  of  action  for  fraud.  The  mere 
characterization  of  the  representations  alleged  to  have  been  made  by 
John  Hull,  Jr.,  as  "fraudulent,"  without  telling  us  what  these  repre- 
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sentations  were,  is  not  that  plain  and  concise  statement  of  facts  which 
the  Code  requires.  John  Hull,  Jr.,  had  no  interest  in  the  assignment ; 
the  instrument  ran  to  James  and  Frank  Hull,  and  there  is  nothing  to 
show  that  the  alleged  representations  of  John  Hull,  Jr.,  that  it  would  be 
to  the  interest  of  the  plaintiff  to  make  and  deUver  the  said  instrument 
were  not  true,  or  that  they  in  any  manner  tended  to  deceive  or  mis- 
lead the  plaintiff  to  his  disadvantage.  If  the  plaintiff  executed  and 
delivered  the  assignment  on  the  theory  that  it  was  for  his  interest  to 
do  so,  then  the  allegation  that  this  delivery  was  made  in  escrow,  to  be- 
come effective  only  upon  the  plaintiff's  further  action,  is  inconsistent 
with  the  alleged  fraudulent  representations,  and  the  affirmative  de- 
fenses pleaded  by  the  defendants,  demurred  to  by  the  plaintiff,  tend 
strongly  to  show  that  the  assignment  was,  in  fact,  in  the  interests  of 
the  plaintiff.    We  think  the  complaint  was  properly  dismissed. 

[B]  But  if  there  could  be  any  reasonable  doubt  as  to  the  propriety 
of  'dismissing  the  complaint  upon  the  ground  suggested,  the  allegations 
of  the  third  paragraph  of  the  defendants'  answer,  demurred  to  by  the 
plaintiff,  seem  entirely  sufficient  to  bring  about  the  same  result.  It 
is  there  alleged  that  the  defendant  John  Hull,  Jr.,  as  executor,  took 
the  necessary  steps  to  procure  a  decree  discharging  him  from  further 
liability  as  such  executor,  and  that  the  plaintiff  was  made  a  party  to 
the  proceeding  and  was  personally  cited,  and  that  the  plaintiff  had  ac- 
tual knowledge  of  the  execution  and  delivery  of  said  assignment,  and 
knew  that  the  defendant,  John  Hull,  Jr.,  individually  and  as  executor, 
and  the  defendants  James  Hull  and  Frank  Hull,  were  relying  and  act- 
ing upon  said  assignment  as  a  valid  and  legal  assignment,  absolute  in 
its  terms  and  effect,  and  that  the  said  John  Hull,  Jr.,  as  such  execu- 
tor, had  paid  to  Frank  Hull  and  James  Hull,  pursuant  to  said  assign- 
ment, the  legacy  given  to  said  Merritt  Hull  by  the  will  of  said  John 
Hull,  Sr.,  and  that  the  proceeding  resulted  in  a  decree  finally  settling 
the  account,  and  that  no  appeal  has  been  taken  from  that  adjudication. 
The  demurrer  admitting  these  facts,  the  plaintiff  is  clearly  estopped  by 
the  decree,  and  the  complaint  should  be  dismissed  on  that  ground,  as- 
suming it  to  have  stated  a  good  cause  of  action  in  the  first  instance. 

[7-9]  There  can  be  no  doubt  that  there  was  an  irregularity  in  grant- 
ing an  affirmative  judgment  upon  the  counterclaims,  but  it  appears 
that  the  form  of  judgment  was  agreed  to  on  the  part  of  the  plaintiff, 
through  his  attorney,  and  having  once  waived  his  rights  in  this  regard 
he  ought  not  to  be  heard  to  contend  to  the  contrary  for  the  purpose  of 
overturning  a  judgment  which  seems  to  have  done  substantial  justice 
to  the  parties.  The  rule  is  well  established  that  a  party  may  waive  a 
rule  of  law,  or  a  statute,  or  even  a  constitutional  provision,  enacted  for 
his  benefit  or  protection,  where  it  is  exclusively  a  matter  of  private 
right,  and  no  considerations  of  public  morals  are  involved ;  and,  having 
once  done  so,  he  cannot  subsequently  invoke  its  protection  (Mayor  of 
New  York  v.  M.  R.  Co.,  143  N.  Y.  1,  26,  i7  N.  E.  494),  and  no  good 
reason  suggests  itself  why  the  rule  should  not  apply  to  the  present 
case. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All  con- 
cur;  KELLOGG,  P.  J.,  and  COCHRANE,  J.,  in  result. 
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LYLES  V.  TERRY  &  TENCH  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  5,  1916.) 

Master  and  Sebvant  ^==>233(2) — Injuries  to  Servant — Safe  Place  of  Work. 
Where  the  defendant  master  furnished  his  servant  a  safe  pathway,  but 
the  servant  was  injured  In  attempting  to  climb  over  iron  beams,  the 
servant  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig,  §  702 ; 
Dec.  Dig.  <®=>233<2).] 

Appeal  from  Trial  Term,  New  Yorkr  County. 

Action  by  Rudolph  D.  Lyles  against  the  Terry  &  Tench  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. 

Charles  Capron  Marsh,  of  New  York  City,  for  appellant,  ' 

Francis  X.  McCoUum,  of  New  York  City,  for  respondent 

Mclaughlin,  J.  The  plaintiff,  an  iron  worker,  on  the  31st  of 
May,  1913,  was,  and  for  some  time  prior  thereto  had  been,  in  the  em- 
ploy of  the  defendant,  engaged,  with  others,  in  the  erection  of  the  iron 
work  on  the  Biltmore  Hotel  in  the  city  of  New  York.  On  the  day  in 
question  all  of  the  iron  floor  beams  had  been  substantially  put  in  posi- 
tion up  to  and  including  the  fourteenth  floor,  and  preparations  were 
then  being  made  to  erect  the  iron  columns  for  the  fifteenth  floor.  The 
plaintiff  was  at  work  at  the  northerly  end  of  the  fourteenth  floor,  in 
what  is  termed  in  the  record  "fitting  up,"  which  is  putting  bolts  in  the 
iron  beams  theretofore  placed  in  position  and  tightening  them.  Short- 
ly after  10  o'clock  in  the  forenoon  of  that  day  he  had  occasion  to 
leave  the  place  where  he  was  at  work  and  go  to  the  southwest  corner 
of  the  building  for  the  purpose  of  obtaining  more  bolts.  The  beams 
upon  this  floor  had  been,  at  least  in  part,  covered  with  planks,  and  in 
going  from  the  place  where  he  was  at  work  to  the  place  where  the  bolts 
were  he  walked  west  towards  Madison  avenue,  and  then  south  towards 
the  derrick,  on  planking  laid  upon  these  floor  beams,  until  he  came  to 
a  pile  of  iron  beams  extending  east  and  west,  lying  on  the  planks. 
This  pile  was  3  or  4  feet  in  height  and  contained  between  20  and  30 
beams,  15  to  18  feet  in  length.  When  the  plaintiff  reached  this  pile,  in- 
stead of  going  around  to  the  west  of  it,  as  he  might  have  done,  on 
planking  there  laid,  attempted  to  climb  over  the  pile,  and  in  doing  so 
some  of  the  beams  fell  upon  his  right  leg  and  foot,  inflicting  very 
serious  injuries.  He  brought  this  action  to  recover  the  damages  sus- 
tained, on  the  ground  tliat  the  same  were  caused  by  the  defendant's 
negligence.  He  had  a  verdict  for  $8,500,  and  from  the  judgment  en- 
tered thereon  defendant  appeals. 

It  is  sought  to  sustain  the  judgment  upon  the  ground  that  the  plain- 
tiff's injuries  were  caused  by  defendant's  negligence  in  failing  to  pro- 
vide for  him  a  safe  way  from  the  place  where  he  was  at  work  to  the 
place  where  he  was  going  for  the  bolts.    If  a  safe  way  were  provided 

^s»For  other  cases  see  same  topic  €i  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 

Digitized  by  VjOOQiC 


Sup.  Ct.)  LYLES  V,  TEBBY  A   TBNCH  OO.  749 

over  which  he  might  have  traveled,  then  his  injuries  cannot  be  said 
to  have  been  caused  by  defendant's  negligence,  but  were  rather  due  to 
his  own  carelessness  in  not  taking  such  way,  instead  of  trying  to  climb 
over  the  beams.  When  the  whole  evidence  is  considered,  it  conclu- 
sively establishes  that  there  was  a  safe  way  which  he  could  have  taken. 
He  could  have  passed  to  the  west  end  of  the  beams,  where  there  were 
sufficient  planks  upon  which  he  could  have  walked.  Indeed,  this  fact 
is  established  by  the  evidence  of  himself  and  the  witnesses  produced 
by  him.  His  witness  Gansler  so  testified,  and  he  was  corroborated  by 
the  witness  Cooney;  but  the  latter  said  that  some  of  the  beams  extend- 
ed over  the  planked  space.  The  latter  also  testified  that  he  was  work- 
ing, when  the  accident  occurred,  within  20  feet  of  the  pile  of  beams ; 
that  he  immediately  went  to  the  assistance  of  the  plaintiff,  and  in  doing 
so  walked  on  the  planking  around  the  west  end  of  the  pile,  stepping 
over  the  projecting  beams.  The  photographs,  which  were  taken  shortly 
after  the  accident,  show  the  existence  of  such  planks.  It  is  true  one 
witness,  Gansler,  testified  that  he  did  not  think  the  photographs  were 
a  correct  representation  of  the  planking  when  the  accident  occurred, 
since  they  showed  an  iron  column  in  the  pile  of  beams,  and  there  was 
none  there  when  the  plaintiff  was  injured.  But,  on  being  asked  to 
point  out  this  column,  he  pointed  out  what  is  perfectly  obvious  from 
an  inspection  of  the  photograph  was  not  a  colimin  at  all,  but  a  shadow 
of  one  of  the  beams  cast  upon  the  planking.  Nor  did  the  plaintiff  him- 
self testify  that  there  was  no  planking  at  the  west  of  the  beams  over 
which  he  might  have  gone.  All  he  would  say  on  that  subject  was  that 
as  far  as  he  could  see  from  where  he  was  the  pile  of  beams  extended 
up  to  the  edge  of  the  building.  He  did  not  try  to  go  that  way,  and 
finally  admitted  that  he  did  not  look  very  closely  at  the  west  end  of  the 
pile,  and  there  may  have  been  a  planked  space  there,  and  he  would  not 
swear  there  were  not  planks  there. 

So  that  at  the  close  of  plaintiff's  case,  giving  to  the  testimony  offered 
by  him  and  his  witnesses  the  most  favorable  view  that  can  be  taken  of 
it,  and  all  inferences  that  can  fairly  be  drawn  therefrom,  it  did  not  es- 
tablish negligence  on  the  part  of  the  defendant.  It  had  proyided  a 
safe  way,  and  cannot  be  held  liable  because  plaintiff  attempted  to  walk 
across  the  pile  of  beams  when  he  must  have  known  that  they  were  not 
furnished  to  travel  upon.  On  the  part  of  the  defendant  the  evidence 
not  only  corroborates  that  of  the  plaintiff  as  to  there  being  a  planked 
way  at  the  west  end  of  the  beams,  but  conclusively  establishes  that  fact. 
Eight  witnesses  were  produced  by  it,  all  substantially  to  the  effect  that 
there  was  sufficient  planking  to  the  west  of  the  beams  upon  which  the 
plaintiff  could  have  walked.  There  was  at  the  conclusion  of  the  trial, 
therefore,  nothing  to  submit  to  the  jury  upon  defendant's  negligence, 
and  the  motion  made  at  the  close  of  plaintiff's  case,  as  well  as  at  the 
close  of  the  whole  testimony,  should  have  been  granted. 

Other  errors  are  alleged  which  would  require  serious  consideration, 
but  the  conclusion  reached  renders  it  unnecessary  to  pass  upon  them. 

The  judgment  appealed  from,  therefore,  is  reversed,  and,  inasmuch 
as  the  evidence  failed  to  establish  any  negligence  on  the  part  of  the  de- 
fendant, the  complaint  is  dismissed,  with  costs.  Order  filed.  All  con- 
cur. 
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CITY  OF  NEW  YORK  v.  FIFTH  AVE.  COACH  CO. 
(Supreme  Court,  Special  Term,  New  York  County.    May  6,  1910.) 

1.  Cabbiebs  ^=»8— Licenses  and  Taxes— Subjects  of  Taxes. 

Receipts  of  a  stage  company  from  the  leasing  of  space  for  advertising 
are  receipts  from  operation  of  its  routes,  within  Transportation  Corpora- 
tions Law  (Consol.  Laws,  c.  63)  §  23,  and  hence  subject  to  the  license  fee 
of  5  per  cent,  per  annum  upon  the  gross  receipts  of  such  operation,  im- 
posed by  that  section. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  8  6;  Dec  Dig.  ^=98.] 

2.  Statutes  ^=>279— Pleading— Pbactical  Constbuction. 

In  an  action  by  a  dty  to  recover  a  license  fee  of  5  per  cent,  per  annum 
on  receipts  of  a  stage  company  for  advertising  space  In  Its  stages,  the  con- 
tention that  the  rights  of  the  parties  are  settled  adversely  to  the  claim 
of  the  city  by  long  practical  construction  cannot  be  sustained,  where  such 
practical  construction  Is  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  f  378;  Dec.  Dig. 
«g=>279.] 

Action  by  the  City  of  New  York  against  the  Fifth  Avenue  Coach 
Company.  On  demurrer  to  complaint  on  the  grotiaid  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  Overruled,  with 
leave  to  answer. 

William  H.  Page,  of  New  York  City,  for  demurrant. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Josiah  A.  Stover 
and  Harold  N.  Whitehouse,  both  of  New  York  City,  of  counsel),  op- 
posed. 

GIEGERICH,  J.  The  action  is  to  recover  S  per  cent,  of  the  de- 
fendant's receipts  for  six  years  last  past  from  the  display  advertising 
matter  in  its  stages,  and  defendant  demurs. 

[1]  The  only  question  argued  is  whether  moneys  received  by  the 
defendant  from  the  leasing  of  space  in  its  stages  for  advertising  pur- 
poses are  receipts  from  the  operation  of  its  routes,  within  the  meaning 
of  the  statute  (Transportation  Corporations  Law,  §  23),  and  hence 
subject  to  the  license  fee  of  5  per  centum  per  annum  upon  gross  re- 
ceipts from  such  operation  required  to  be  paid  to  the  city  by  the  stat- 
ute. It  seems  to  me  that  the  answer  to  the  question  is  too  plain  to 
justify  much  discussion  about  it,  but  counsel  for  the  defendant  sub- 
mits a  long  argument,  in  which  he  mainly  relies  upon  the  cases  of 
Mayor  v.  Twenty-Third  Street  Railway,  113  N.  Y.  311,  21  N.  E.  60, 
and  City  of  New  York  v.  Thirty- Fourth  Street  Railway,  137  App.  Div. 
644,  122  N.  Y.  Supp.  344,  and  claims  that  they  are  conclusive  of  the 
question  and  in  his  favor.  In  the  first  of  these  cases  the  lessee  of  the 
railroad  was  sued,  and  was  held  liable  for  the  license  fee  upon  re- 
ceipts from  operation  because  it,  and  not  the  lessor,  was  operating  the 
road.  In  the  second  case  the  lessor  was  sued,  and  was  held  not  liable, 
because  not  operating.  Neither  decision  involved  the  present  ques- 
tion, nor  any  other  remotely  resembling  it.  The  question  in  both 
cases  was  who  should  pay,  and  not  how  much  should  be  paid.  The 
statement  in  the  Twenty-Third  Street  Case  that  the  gross  receipts 
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meant  fares  was  coupled  with  the  statement  that  the  road  could  have 
no  other  receipts.  Iq  the  present  case  the  stage  line  has  other  re- 
ceipts. The  similar  statement  in  the  Thirty-Fourth  Street  Case  that 
the  words  "gross  receipts"  mean  "receipts  from  the  operation  of  ttie 
railroad — i.  e.,  fares" — simply  meant  that  the  gross  receipts  mentioned 
in  the  statute  did  not  refer  to  rentals  received  by  the  lessor,  which 
was  not  operating  the  road,  but  to  the  moneys  directly  received  by  the 
operating  company  and  derived  from  operation.  While  the  moneys  in 
question  were  not  derived  from  the  transportation  of  passengers,  I 
am  at  a  loss  to  see  how  it  can  be  questioned  that  they  were  receipts 
from  the  operation  of  the  stage  routes.  Certainly  the  moneys  were 
not  earned  and  could  not  have  been  earned  by  keeping  the  stages  idle. 
They  had  to  be  operated  in  order  to  earn  the  money,  for  it  was  only 
by  operating  them  that  the  advertising  space  became  of  any  value  to 
anybody.  The  contention  that  moneys  so  earned  are  not  carried  from 
the  operation  of  the  line  must  rest  upon  some  refinement  of  reason- 
ing which  I  am  wholly  unable  to  grasp. 

[2]  The  defendant  further  argues  that  the  parties  have,  by  a  long- 
continued  practical  construction,  settled  their  respective  rights  under 
the  statute  adversely  to  the  plaintiff's  contentions  in  the  present  case. 
But  even  if  the.  case  were  doubtful,  and  the  practical  construction  of 
the  city  officials  were  entitled  to  consideration  in  determining  the  city's 
rights  under  the  statute,  it  is  not  explained  how  such  practical  con- 
struction contrary  to  the  present  claim  is  apparent  from  the  complaint. 

Demurrer  overruled,  with  costs,  with  leave  to  defendant  to  withdraw 
the  demurrer  and  answer  within  20  days  upon  payment  of  such  costs. 
Settle  decision  on  notice. 


FIL\NCO  t.  CARUSO. 
(Supreme  Court,  Appellate  Term,  First  Department    May  4,  1916.) 

1.  Pleading  ^»385— Bill  of  Particulabs— Effect. 

In  an  action  for  breach  of  an  oral  contract  of  employment,  plaintiff  was 
bound  by  his  sworn  admissions  as  to  the  contract,  and  limited  by  the 
specific  contract  set  forth  in  his  bill  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §  1299 ;   Dec.  Dig. 

2.  Frauds,    Statute  of  ^=^53 — Contracts  Not  to  be  Performed   Within 

One  Year. 

An  oral  contract,  made  In  February,  1915,  for  personal  services  for  a 
period  of  six  months  beginning  the  1st  of  the  following  October,  and  end- 
Ing  the  1st  day  of  April,  1916,  cannot  be  fully  performed  within  one  year 
from  the  day  of  Its  execution,  and  is  void,  as  within  the  statute  of  frauds 
(Personal  Property  Law  [Consol.  Laws,  c.  41]  §  31). 

[Ed.  Note.— For  other  cases,  see  Frauds.  Statute  of.  Cent.  Dig.  §§  69, 
80,  92;    Dec.  Dig.  <g=>53.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Vittorio  Franco  against  Enrico  Caruso.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed,  and  judgment  rendered. 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Wise  &  Seligsberg,  of  New  York  City  (Alfred  F.  Seligsberg,  and 
Isaac  Lande,  both  of  New  York  City,  of  counsel),  for  appellant. 

Alphonsus  A.  Brugnoli,  of  New  York  City  (Lorenzo  C.  Carlino,  of 
New  York  City,  of  counsel),  for  respondent. 

COHALAN,  J.  [1,2]  The  action  was  brought  for  an  alleged 
breach  of  a  contract  of  employment.  The  pleadings  were  oral,  and 
the  defendant  set  up  a  general  denial.  The  plaintiff,  in  his  bill  of  par- 
ticulars and  in  his  testimony  in  support  thereof,  relied  solely  upon  an 
alleged  oral  contract  of  employment  made  in  February,  1915,  whereby 
he  was  engaged  by  the  defendant  for  a  period  of  six  months,  beginning 
from  on  or  about  the  1st  day  of  October,  1915,  to  the  1st  day  of  April, 
1916,  at  a  monthly  salary  of  $350.  The  plaintiff  was  bound,  therefore, 
by  his  sworn  admissions,  and  limited  to  the  specific  contract  set  forth 
in  the  bill  of  particulars,  which  he  endeavored  to  prove  at  the  trial, 
and  which  was  within  the  statute  of  frauds.  An  oral  contract,  made  in 
February,  1915,  whereby  the  services  of  the  employe  are  engaged  for 
a  period  of  six  months,  beginning  on  or  about  the  1st  of  the  following 
October,  and  ending  the  1st  day  of  April,  1916,  carmot  be  fiiUy  per- 
formed within  one  year  from  the  date  of  its  execution ;  hence  it  is  void 
as  being  within  the  statute.  Section  31  of  the  Personal  Property  Law; 
Wilson  v.  Martin,  1  Penio,  602 ;  Oddy  v.  James,  48  N.  Y.  685. 

The  trial  court  erred  in  finding  and  assuming  a  contract  different 
from  that  alleged  by  the  plaintiff,  and  which  the  latter  sought  to  prove 
by  his  testimony.  The  court  held  that  there  was  evidence  that  the  de- 
fendant employed  the  plaintiff  for  the  previous  1914-1915  season,  and 
that  the  employment  terminated  in  February,  1915,  about  the  time 
that  the  oral  agreement  was  made.  This  statement,  however,  ignores 
the  allegations  of  the  bill  of  particulars,  and  incorrectly  restates  the 
testimony.  It  assumed  that  the  plaintiff  was  to  be  employed  for  a 
season,  but  everything  in  the  case  indicates  that  the  period  of  employ- 
ment was  for  six  months,  and  the  term  did  not  end  until  the  1st  day 
of  April,  1916.  The  plaintiff,  therefore,  was  limited  in  his  proof  to 
such  a  contract,  and  in  fact  sought  to  establish  by  his  testimony  no 
other  agreement.  Reed  v.  McConnell,  133  N.  Y.  425,  31  N.  E.  22; 
Tuthill  V.  Myrus,  57  App.  Div.  37,  68  N.  Y.  Supp.  37.  The  only  con- 
tract before  the  court  was  one  which  by  its  very  terms  was  witlun 
the  statute  of  frauds,  and  therefore  void  as  to  the  plaintiff  herein. 

The  judgment  appealed  from  is  reversed,  with  $30  costs,  and  judg- 
ment rendered  for  the  defendant,  dismissing  the  complaint  on  the 
merits,  with  costs.    All  concur. 
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MILLS  y.  MILLS. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  9,  1916.) 

X.  Divorce  $=>331 — ^Action  fob  Alimony — What  Law  Governs. 

In  an  action  to  recover  arrears  of  alimony  alleged  to  be  due  under  an 
order  of  an  Illinois  court,  where  there  is  no  evidence  as  to  the  law  of 
Illinois  upon  the  question  in  litigation,  the  court  is  governed  by  the  law 
of  this  state. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §§  841,  842;  Dec. 
Dig.  «=>331.] 

2b  Divorce  ^s=>331 — Action  for  Aumont — ^Pendino  Action. 

Where  the  wife's  action  for  absolute  divorce  and  the  husband's  cross- 
action  for  absolute  divorce  were  terminated  by  a  final  Judgment  of  an 
Illinois  court  in  fftvor  of  the  husband,  and  there  was  no  provision  in  the 
decree  tor  alimony,  the  force  of  an  order  for  alimony  pendente  lite  ended 
at  the  same  time,  and  under  the  law  of  New  York,  that  proceeding  to 
enforce  payment  of  temporary  alimony  must  be  taken  in  the  action  In 
which  the  order  for  alimony  was  granted,  no  action  could  be  taken  on 
the  order  for  alimony. 

[Ed.  Note.—For  other  cases,  see  Divorce,  Cent.  Dig.  §§  841,  842 ;  Dec 
Dig.  <S=>331.] 

3.  Contempt  ^=s>20 — Foreign  Judgment. 

The  courts  of  this  state  will  not  punish,  as  for  a  contempt,  a  disobedi- 
ence of  the  orders  of  courts  of  other  states. 

[Ed.  Note.—For  other  cases,  see  Contempt,  Cent.  Dig.  §§  58-62;  Dec. 
Dig.  <©=>20.] 

4.  Courts  «&=>188(14) — Municipal  Court — Jurisdiction. 

The  Municipal  Court,  under  the  new  Municipal  Court  Code  (Laws  1915, 
c.  279),  has  Jurisdiction  of  an  action  upon  a  foreign  Judgment  of  a  court 
of  record. 

[Ed.  Note.—For  other  cases,  see  Courts,  Cent.  Dig.  {  458;  Dec.  Dig. 
<S=>188a4).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Annie  Maude  Mills  against  Harry  Mills.  From  a  judg- 
ment entered  in  favor  of  the  plaintiff  for  the  sum  of  $316.31,  after 
trial  before  the  court  without  a  jury,  defendant  appeals.  Reversed, 
and  complaint  dismissed. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

John  R.  Jones,  of  New  York  City,  for  appellant. 
Oscar  A.  Campbell,  of  New  York  City,  for  respondent 

WHITAKER,  J.  The  judgment  appealed  from  was  rendered  in  an 
action  brought  to  recover  arrears  of  alimony  alleged  to  have  been  due 
upon  an  order  of  the  circuit  court  of  Cook  county,  state  of  Illinois, 
dated  April  19,  1911,  which  directed  the  defendant  herein  to  pay  to 
plaintiff  the  sum  of  $7  a  week  pendente  lite  and  $25  counsel  fee  in  an 
action  then  pending  between  the  plaintiff  and  her  husband,  the  de- 
fendant, for  an  absolute  divorce.  The  defendant  in  that  and  in  this 
action,  Harry  Mills,  also  instituted  an  action  against  this  plaintiff  in 
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the  same  court  and  state  for  an  absolute  divorce,  so  that  there  were 
cross-actions.  On  the  8th  day  of  November,  1911,  both  these  actions 
came  on  for  trial,  and  after  a  trial  before  the  court  a  judgment  was 
duly  rendered,  and  entered  after  such  trial,  in  favor  of  Harry  Mills, 
the  plaintiff  in  that  action  and  defendant  in  this  action,  and  a  final 
judgment  and  decree  entered,  which  finally  determined  both  actions  in 
the  Illinois  court  in  favor  of  the  plaintiff  there,  Harry  Mills,  who  is 
the  defendant  herein.  There  was  no  provision  made  in  the  decree  for 
alimony.  Upon  the  trial  of  this  action  the  plaintiff  introduced  in  evi- 
dence the  order  awarding  temporary  alimony,  duly  authenticated,  evi- 
dence tending  to  show  that  it  had  not  been  paid,  and  that  there  was 
about  $203  due,  and  rested. 

The  defendant,  after  moving  to  dismiss  and  for  judgment  on  the 
merits,  and  the  motions  being  denied,  oifered  in  evidence  the  final  judg- 
ment and  decree  between  the  parties  for  an  absolute  divorce,  and  also 
a  stipulation  in  the  case  of  Harry  Mills  v.  Annie  Maude  Mills,  wherein 
it  was  stipulated  that  the  order  awarding  alimony  upon  which  this 
action  is  brought  "be  released  and  satisfied."  This  stipulation  was 
not  signed  by  the  parties  themselves,  but  by  their  respective  attorneys. 
This  constituted  the  defendant's  case.  The  defendant  asks  for  a  re- 
versal of  the  judgment  entered  in  favor  of  plaintiff  upon  the  follow- 
ing grounds:  (1)  That  the  order  directing  the  payment  of  alimony 
pendente  lite  cannot  form  the  basis  of  an  independent  action ;  (2)  that 
the  court  had  no  jurisdiction  of  the  subject  of  the  action;  (3)  that  the 
stipulation  received  in  evidence  was  an  effectual  bar  to  the  action. 

[1,  2]  I  think  the  first  ground  urged  by  tlie  appellant  is  sufficient  to 
dispose  of  the  case.  There  is  no  evidence  in  the  case  as  to  what  the 
law  of  Illinois  is  upon  the  questions  in  litigation.  We  are  governed, 
therefore,  by  the  law  as  it  is  in  this  state.  The  order  awarding  alimony 
expressly  provides  that  the  alimony  "is  temporary  alimony  during  the 
pendency  of  this  cause."  The  evidence  shows  that  the  cause  in  which 
it  was  granted  is  no  longer  pending ;  that  it  has  been  finally  determined 
and  ended,  and  of  course  the  life  of  the  order  for  alimony  pendente 
lite  ended  at  the  same  time,  and  under  the  law  of  this  state  proceedings 
to  enforce  payment  of  temporary  alimony  must  be  taken  in  the  action 
in  which  the  order  for  alimony  was  granted — that  is,  during  the  pen- 
dency of  the  action  and  the  life  of  the  order.  And  if  there  is  no  action 
pending,  no  proceeding  may  be  taken  thereon.  Matter  of  Thrall,  12 
App.  Div.  235,  42  N.  Y.  Supp.  439,  affirmed  153  N.  Y.  644,  47  N.  E. 
nil ;  Hays  v.  Hays,  150  App.  Div.  842. 

[3]  The  defendant  cites  the  case  of  Jacobson  v.  Jacobson,  85  Misc. 
Rep.  253,  148  N.  Y.  Supp.  341,  as  decisive  upon  the  question,  wherein 
Mr.  Justice  Finelite,  in  a  very  well  considered  and  concise  opinion, 
follows  the  Appellate  Division  in  holding  that  the  remedy  for  dis- 
obedience of  an  order  to  pay  temporary  alimony  is  exclusive,  and  is 
governed  by  sections  1771  and  1772  of  the  Code  of  Civil  Procedure ; 
consequently  no  action  may  be  brought  upon  such  an  order.  That  is 
correct  in  so  far  as  an  order  of  a  court  of  this  state  is  concerned.  I 
do  not  think  Judge  Finelite's  opinion  applies  to  orders  of  the  courts  of 
other  states,  however.    The  order  under  consideration  is  an  order  of 


Digitized  by 


Google 


Sup.  Ct.)  JAMES  ROT  CO.  V.  BOY  WOOLEN  CO.  755 

a  court  of  Illinois,  and  our  courts  will  not  punish  for  contempt  dis- 
obedience of  orders  of  courts  of  other  states. 

[4]  It  is  unnecessary  to  consider  the  other  points  raised  by  the  ap- 
pellant, except  to  state  that  we  think  the  Municipal  Court,  under  the 
new  Municipal  Court  Code,  has  jurisdiction  of  an  action  upon  a  foreign 
judgment  of  a  court  of  record. 

The  judgment  should  be  reversed,  with  $30  costs,  and  the  com- 
plaint dismissed,  with  costs. 

PENDLETON,  J.,  concurs.    LEHMAN,  J.,  concurs  in  the  result. 


JAMES  ROY  CO.  v.  ROY  WOOLEN  CO. 

(Supreme  Court,  Appellate  IHyisicm,  Third  Department     May  3,  1916.) 

Use  and  Occupation  ^=»2 — ^Liabilpty. 

In  an  action  to  recover  for  use  and  occupation  of  certain  premises, 
where  It  appeared  that  defendant  went  into  possession  of  part  of  a  woolen 
plant  and  paid  the  rent  reserved,  without  any  claim  that  any  other  amount 
was  due  the  plaintiff,  and  with  the  consent  of  the  plaintiff's  manager 
used  some  of  the  buildings  not  covered  by  its  lease,  which  use  was  equally 
beneficial  to  the  plaintiff,  as  protecting  its  property  from  deterioration 
consequent  upon  vacancy,  and  as  preserving  its  value  as  a  going  concern, 
the  conventional  relation  of  landlord  and  tenant  did  not  exist  as  to  the 
part  so  used,  but  the  plaintiff  was  merely  licensed  to  make  such  incidental 
use  as  would  not  interfere  with  plaintiff's  use,  and  years  after  the  trans- 
action could  not  be  held  liable  for  such  use. 

[Ed.  Note. — For  other  cases,  see  Use  and  Occupation,  Cent.  Dig.  §  12; 
Dec.  Dig.  <9==»2.] 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  the  James  Roy  Company  against  the  Roy  Woolen  Com- 
pany. From  a  judgment  entered  upon  the  decision  of  the  court,  dis- 
missing the  complaint  in  an  action  to  recover  for  use  and  occupation 
of  certain  premises,  plaintiff  appeals.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD,  and  COCHRANE,  JJ. 

Benjamin  W.  Knower,  of  Watervliet  (Eugene  D.  Flanigan,  of  Al- 
bany, of  counsel),  for  appellant. 

O'Brien  &  Murray,  of  Troy  (Martin  L.  Murray,  of  Troy,  of  coun- 
sel), for  respondent. 

WOODWARD,  J.  For  many  years  prior  to  1908  the  James  Roy 
Company  was  engaged  in  the  manufacture  of  woolen  goods  at  Water- 
vliet. In  that  year  the  stockholders  decided  to  discontinue  the  busi- 
ness, and  left  the  plant  in  the  charge  of  John  F.  Roy,  who  had  for 
many  years  been  the  general  manager  of  the  same.  The  plaintiff 
had  likewise  among  its  employes  one  Tillinghast  and  one  Charles 
P.  Roy,  the  latter  a  son  of  the  general  manager.  The  two  latter  em- 
ployes, subsequent  to  the  discontinuance  of  business,  entered  into  nego- 
tiations with  the  plaintiff  to  rent  a  portion  of  the  premises,  with  an 
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option  to  purchase  same,  and,  owing  to  the  intimate  relationship 
between  John  F.  Roy  and  Charles  P.  Roy,  they  were  referred  to  the 
president  of  the  plaintiff  company  in  New  York.  The  negotiation 
resulted  in  a  lease  of  a  portion  of  the  premises,  which  ultimately  re- 
sulted in  the  purchase  of  the  same  by  defendant,  the  Roy  Woolen  Com- 
pany, which  was  organized  to  take  over  the  lease  from  Tillinghast  and 
Roy.  With  the  defendant  in  possession  and  operating  the  portion  of 
the  premises  leased  to  Tillinghast  and  Roy,  the  plaintiff  remained  in 
possession  of  the  remainder  of  the  plant;  John  F.  Roy  having  im- 
mediate charge  for  the  closing  out  of  the  stock  of  goods  on  hand  and 
the  ultimate  disposal  of  the  property.  It  appears  from  the  evidence 
that  the  defendant,  with  the  consent  of  John  F.  Roy,  made  use  of 
some  of  the  buildings  not  covered  by  its  lease,  and  this  action  is  brought 
to  recover  for  the  use  and  occupation  of  such  buildings. 

A  perusal  of  the  evidence  in  this  case  shows  rather  conclusively 
that  this  use  and  occupation,  while  of  advantage  in  some  respects  to 
the  defendant,  was  serving  an  equally  useful  purpose  for  the  plaintiff  ; 
it  was  protecting  the  property  from  that  deterioration  which  develops 
immediately  upon  a  building  being  left  wholly  unoccupied,  and  served 
to  preserve  its  value  as  a  going  concern,  or  at  least  as  a  concern  which 
was  in  a  position  to  resume  business  at  any  time.  In  other  words,  the 
defendant,  while  a  conventional  tenant,  with  rent  reserved  as  to  a 
portion  of  the  property,  was  a  mere  tenant  at  will  as  to  the  remainder, 
and  without  any  obligation  to  make  compensation  for  such  use.  The 
rents  reserved  were  duly  paid,  with  no  suggestion  that  anything  more 
was  owing  to  the  plaintiff,  and  there  can  be  no  doubt  that  this  was  the 
understanding,  either  expressed  or  implied,  between  the  parties  at  the 
time,  and  it  would  be  most  unjust  at  this  time,  years  after  the  trans- 
action has  been  closed,  to  compel  the  defendant  to  pay  for  this  alleged 
use  and  occupation,  which  was  of  mutual  benefit  to  Ae  parties.  It  is 
certain  that  a  large  part  of  this  alleged  use  and  occupation  was  in 
conjunction  with  a  use  on  the  part  of  the  plaintiff  simultaneously  with 
the  defendant,  and  that  this  was  the  result  of  an  understanding  with 
the  general  manager  of  the  plaintiff,  and  one  which  was  not  detri- 
mental to  any  of  the  interests  of  the  latter.  The  conventional  rela- 
tion of  landlord  and  tenant  did  not  exist  as  to  the  portion  of  the  prem- 
ises involved  in  this  litigation ;  the  defendant  was  merely  licensed  to 
make  such  incidental  use  of  the  premises  as  did  not  interfere  with  the 
interests  of  the  plaintiff,  and  now  to  attempt  to  collect  for  this  use  is 
to  impose  a  burden  where  none  was  intended. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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PEOPLE  ex  rel.  WALTOlN  v.  HIOKS. 
(Supreme  Oourt,  Appellate  DivisioD,  Third  Department.     May  3,  1916.) 

1.  Health  «=s>7(1)--Hkalth  Offeges— Oath  of  Ofhos. 

Const  art  13,  $  1,  requiring  all  officers  except  such  inferior  officers  as 
shall  be  exempted  to  take  and  subscribe  the  constitutional  oath  of  office, 
applies  to  the  health  officer  of  the  city  of  Amsterdam. 

[Ed.  Note.—For  other  cases,   see  Health,  Cent.  IMg.  §  6;    Dec.  Dig. 

«=5>7(1).] 

2.  Health  ^=>7(1) — Health  Officer — Oath  of  Office. 

Where  the  original  ax>polntment  and  reappointment  in  March,  1913,  of 
a  health  officer  of  the  city  of  Amsterdam  were  made  in  violation  of  the 
civil  service  requirements  of  Const  art  5,  {  9,  and  Civil  Service  Law 
(Consol.  Laws,  c.  7)  §  S,  the  appointee  never  having  been  examined  nor 
received  a  certificate,  and  he  was  examined  April  8,  1913,  and  received  a 
certificate  and  was  reappointed  on  April  9th,  but  did  not  take  the  oath  of 
office  within  15  days  thereafter,  the  office  became  vacant  under  Public 
Officers  Law  (Oonsol.  Laws,  c.  47)  §  30,  providing  that  every  office  shall 
be  vacant  on  the  refusal  or  neglect  of  the  officer  to  file  his  official  oath 
within  15  days  after  notice  of  appointment,  though  he  had  taken  the  oath 
of  office  on  his  appointment  in  March. 

[Ed.  Isjote.—For  other  cases,  see  Health,  Cent.  Dig.  §  6;  Dec.  Dig. 
«=>7(1).] 

Appeal  from  Trial  Term,  Montgomery  County. 

Action  by  the  People,  on  the  relation  of  James  S.  Walton,  against 
Horace  M.  Hicks,  in  the  nature  of  quo  warranto  to  test  the  title  to 
the  office  of  Health  Officer  of  the  City  of  Amsterdam.  From  a  judg- 
ment for  defendant,  entered  on  a  decision  after  trial  before  the  court 
without  a  jury,  plaintiifs  appeal.    Affirmed. 

Argued  before  KELLOGG,  P.  T.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Egburt  E.  Woodbury,  Atty.  Gen.  (J.  H.  Dealy,  of  Amsterdam,  of 
counsel),  for  appellants. 

Ambrose  P.  Fitz- James,  of  Amsterdam  (Charles  S.  Nisbet,  of  Am- 
sterdam, of  counsel),  for  respondent. 

HOWARD,  J.  Dr.  James  S.  Walton,  the  relator,  was  first  appointed 
health  officer  of  the  city  of  Amsterdam  in  March,  1910.  He  was  re- 
appointed each  year  thereafter  up  to  and  including  March  12,  19i3. 
At  the  time  of  his  first  appointment  section  9  of  article  5  of  the  state 
Constitution  read  as  follows : 

"Appointments  and  promotions  in  the  civil  service  of  the  state,  and  of  all 
the  civil  divisions  thereof,  including  cities  and  villages,  shall  be  made  accord- 
ing to  merit  and  fitness,  to  be  ascertained,  so  far  as  practicable,  by  examina- 
tion, which,  so  far  as  practicable  shall  be  competitive.    ♦    ♦    ♦ »» 

The  Civil  Service  Law  (chapter  7  of  the  Consolidated  Laws)  was 
also  in  effect  at  the  time  of  the  relator's  original  appointment  and  at 
the  time  of  each  subsequent  appointment.  One  paragraph  of  section 
8  of  the  Civil  Service  Law  reads  : 

"No  officer  or  officers  having  the  power  of  appointment  or  employment  shall 
select  or  appoint  any  person  for  apiwintment,  employment,  promotion  or  reln- 

^=s>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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statement,  except  in  accordance  with  the  provisions  of  this  chapter  and  the 
rules  and  reflations  prescribed  thereunder." 

The  Constitution  and  the  Civil  Service  Law  were  wholly  ignored 
in  the  appointment  of  the  relator.  He  never  took  an  examination  in 
order  that  his  merit  and  fitness  might  be  ascertained,  never  qualified, 
and  never  received  a  certificate.  This  was  his  status  on  April  8,  1913. 
On  that  day  the  relator  did  take  a  civil  service  examination,  and,  hav- 
ing passed,  received  a  certificate  to  that  effect.  On  April  9th  following 
he  was  again  appointed  to  the  position  of  health  officer.  Immediately 
after  his  appointment  on  March  12th,  and  on  the  same  day,  he  took  the 
constitutional  oath  of  office,  which  was  filed  in  the  office  of  the  city 
clerk  on  the  next  day ;  but  he  did  not  take  any  oath  of  office  within 
15  days  after  his  appointment  on  April  9,  1913.  He  entered  upon  the 
performance  of  his  duties,  however,  and  continued  in  occupation  of 
the  office  until  March,  1914.  On  May  13,  1914,  after  some  previous 
temporary  expedients,  Dr.  Horace  M.  Hicks,  a  regular  licensed  physi- 
cian, whose  eligibility  had  been  duly  certified  by  the  civil  service  com- 
mission, was  appointed  health  officer. 

The  only  question  arising  here  is  whether  the  failure  of  Dr.  Walton 
to  take  his  oath  of  office  within  15  days  after  his  appointment  on  April 
9,  1913,  and  after  he  had  passed  the  civil  service  examination,  vitiates 
his  appointment  and  vacates  the  ofl[ice.  If  the  original  appointment  of 
the  relator  had  been  legal,  we  would  have  no  hesitation  in  holding  his 
reappointment  on  March  12,  1913,  legal,  and  his  oath  of  office  taken 
on  that  day  effective.  People  ex  rel.  Wilson  v.  Knox,  45  App.  Div. 
537,  61  N.  Y.  Supp.  472.  But  the  relator's  induction  into  office  was 
originally  illegal,  and  contrary  to  the  Civil  Service  Law  and  to  the 
Constitution,  and  therefore  gave  him  no  standing  before  the  law,  and 
constituted  no  test  or  certificate  of  his  merit  and  fitness. 

[1,2]  Section  1  of  article  13  of  the  Constitution  of  the  state  re- 
quires all  officers,  except  such  inferior  officers  as  shall  be  exempted,  to 
take  and  subscribe  the  constitutional  oath  of  office.  This  provision  has 
been  held  to  apply,  and  we  hold  it  to  apply,  to  the  health  officer  of  the 
city  of  Amsterdam.  People  ex  rel.  Williamson  v,  McKinney,  52  N. 
Y.  374;  Matter  of  Board  of  Health,  43  App.  Div.  236,  60  N.  Y.  Supp. 
27.  Section  30  of  the  Public  Officers  Law  (Consol.  Laws,  c.  47)  pro- 
vides : 

"Every  office  shall  be  vacant  upon  the  happening  of  either  of  the  following 
events  before  the  expiration  of  the  term  thereof:  ♦  ♦  ♦  His  refusal  or 
neglect  to  file  his  official  oath  or  undertaking,  if  one  Is  required,  before  or 
within  fifteen  days  after  the  commencement  of  the  term  of  office  for  which  he 
is  chosen,  if  an  elective  office,  or  if  an  appointive  office,  within  fifteen  days 
after  notice  of  his  appointment,  or  within  fifteen  days  after  the  commence- 
ment of  such  teruL" 

This  statute  is  emphatic  and  unequivocal.  It  does  not  seem  pos- 
sible that  it  can  be  misunderstood.  In  case  a  person  appointed  to 
office  neglects  to  file  his  official  oath  within  15  days  after  notice  of 
appointment  or  within  15  days  after  the  commencement  of  the  term 
of  office,  the  office  becomes  vacant  ipso  facto.  That  is  all  there  is  to 
it.  No  judicial  procedure  is  necessary;  no  notice  is  necessary;  noth- 
ing is  necessary.    The  office  is  vacant,  as  much  so  as  though  the  ap- 
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pointee  were  dead;  there  is  no  incumbent,  and  the  vacancy  may  be 
filled  by  the  proper  appointive  power.  That  was  exactly  the  situation 
here,  and  it  therefore  follows  that  the  defendant,  being  properly 
qualified,  was  lawfully  appointed  to  the  position  of  health  officer  of 
the  city  of  Amsterdam,  and  is  now  lawfully  in  possession  of  that  posi- 
tion. 

We  have  carefully  examined  the  following  authorities  cited  by  the 
relator:  Cronin  v.  Gundy,  16  Hun,  520;  Horton  v.  Parsons,  37  Hun, 
42 ;  Adams  v.  Tator,  42  Hun,  384 ;  People  v.  Board  of  Trustees,  59 
Hun,  204,  13  N.  Y.  Supp.  447;  People  ex  rel.  Brooks  v.  Watts,  73 
Hun,  404,  26  N.  Y.  Supp.  280;  People  v.  McKinney,  52  N.  Y.  374; 
Cronin  v.  Stoddard,  97  N.  Y.  271.  We  agree  with  the  learned  trial 
court  that  **the  reasoning  of  these  cases  does  not  apply  to  the  case  in 
hand."  But,  if  they  may  be  thought  to  conflict  in  any  respect  with 
our  conclusion  here,  in  so  far  as  they  do  so  conflict,  we  are  unable  to 
follow  them. 

The  judgment  should  be  affirmed.       All  concur. 


WyCKJJRR  V.  HAWKES  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department     May  3,  1016.) 

1.  Masteb  and  Sbbvant  ^s>385(2) — ^Workmen's  Comfen8atiot7  Acts — Com- 

pensation. 

The  loss  of  the  tip  of  a  finger,  which  can  be  discovered  on  examina- 
tion of  an  X-ray  photograph  only  by  careful  examination,  Is  not  equiva- 
lent to  the  loss  of  the  first  phalange  of  the  finger,  within  Workmen's 
Compensation  Act  (Consol.  Laws,  c.  67)  §  15,  subd.  3,  providing  that  the 
loss  of  the  first  phalange  is  equal  to  the  loss  of  one-half  of  the  finger. 

[Ed.  Note. — £\>r  other  cases,  see  Master  and  Servant,  Dec  Dig.  ^==> 
385(2).] 

2.  Master  and  Servant  ^=»385(2) — Workmen's  Compensation  Acts — Com- 

pensation. 

Workmen's  Compensation  Act,  {  15,  subds.  3,  4,  providing  that,  in  cas- 
es of  permanent  or  temporary  partial  disability  not  otherwise  specifically 
provided  for,  the  compensation  shall  be  66%  per  centum  of  the  difference 
between  the  average  weekly  wages  of  the  injured  employ^  and  his  wage- 
earning  capacity  before  the  accident.  Is  applicable  to  a  case  of  the  loss  of 
the  tip  of  a  finger,  where  the  wage  received  after  the  accident  is  less 
than  that  formerly  received. 

[ESd.  Note. — For  other  cases,  see  Blaster  and  Servant,  Dec.  Dig.  ^s=> 
886(2).] 

Appeal  from  Workmen's  Compensation  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Bessie  A. 
Mockler  to  obtain  compensation,  for  personal  injuries,  opposed  by  W. 
W.  Hawkes,  employer,  and  the  Zurich  General  Accident  &  Liability 
Insurance  Company,  Limited,  insurance  carrier.  Compensation  was 
awarded  by  the  State  Industrial  Commission  for  15  weeks  and  the  em- 
ployer and  insurer  appeal.    Reversed  and  remanded. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD,  and  COCHRANE,  JJ. 

^s»For  otber  casee  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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Alfred  W.  Andrews,  of  New  York  City  (John  N.  Carlisle  and 
Charles  B.  Sullivan,  both  of  Albany,  of  cotinsel),  for  appellants. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Harold  J.  Hinman,  Deputy  Atty. 
Gen.,  of  counsel),  for  respondent 

Robert  W.  Bonynge,  of  New  York  City,  for  Workmen's  Compensa- 
tion Commission. 

HOWARD,  J.  The  claimant  was  a  girl  17  years  of  age.  While 
employed  as  an  operator  of  a  staying  machine  in  the  factory  of  the 
appellant  her  "finger  slipped  and  was  caught  under  head  of  stayer"; 
the  result  being  that  the  end  of  the  second  finger  of  her  right  hand  was 
"squeezed  off."  This  happened  October  26,  1914.  On  November  9th 
following,  just  14  days  afterward,  she  returned  to  work.  Before  the 
accident  she  received  $1.25  a  day;  after  the  accident  she  was  paid 
$5  a  week,  and  this  wage  was  to  continue  until  she  recovered  sufficient- 
ly to  do  her  "regular  work."  She  did  not  go  to  a  hospital,  but  was 
treated  at  home.  In  the  conclusions  of  fact  the  Commission  has  found 
that  "her  fingers  slipped  and  were  caught  between  the  anvil  and  the 
head  of  the  staying  machine,  requiring  the  amputation  of  the  tip  of 
the  bone  of  the  second  finger  of  the  right  hand."  But  the  Commis- 
sion, by  the  expression  "requiring  the  amputation  of  the  tip  of  the 
bone,"  must  have  referred  to  the  amputation  by  the  machine,  rather 
than  any  amputation  executed  by  a  surgeon's  knife,  for  there  is  no 
evidence  in  the  record  of  any  surgical  amputation.  In  fact,  the  oppo- 
site is  in  the  record,  for  the  attending  physician,  in  reply  to  the  ques- 
tion, "Describe  the  treatment,"  answered  "None."  In  describing  the 
nature  and  extent  of  the  injury  the  physician  says:  "Loss  of  tip  of 
second  finger  of  right  hand."  That  this  description  does  not  minimize 
the  injury  is,  fully  confirmed  by  the  X-ray  photograph,  for  it  is  only 
by  careful  examination  of  the  picture  that  any  injury  at  all  can  be 
discovered;  and,  even  after  the  injury  is  located,  it  is  perfectly  ap- 
parent that  only  the  merest  shaving  of  bone  is  gone. 

[  1  ]  The  Commission  has  determined  that  the  case  came  within  sub- 
division 3  of  section  15  of  the  Compensation  Law,  which  provides 
that  the  loss  of  the  first  phalange  of  the  finger  is  considered  to  be  equal 
to  the  loss  of  one-half  of  the  finger,  and  has  awarded  compensation 
for  15  weeks;  that  is,  the  Commission  had  held  that  the  loss  of  this 
slight  particle  of  bone  is  equivalent  to  the  loss  of  the  first  phalange, 
and  therefore  to  the  loss  of  one-half  of  the  finger.  The  Matter  of 
Petrie,  165  App.  Div.  561,  151  N.  Y.  Supp.  307,  affirmed  in  215  N.  Y. 
335,  109  N.  E.  549,  is  relied  upon  to  sustain  this  determination.  We 
do  not  think  that  the  opinion  of  this  court  in  the  Petrie  Case,  nor  that 
of  the  Court  of  Appeals,  warrants  the  position  assumed  or  the  award 
made  by  the  Commission  in  this  case.  In  the  Petrie  Case  the  Commis- 
sion found  as  a  fact  that  the  claimant's  injury  resulted  in  "the  amputa- 
tion of  the  third  finger  on  the  right  hand  near  the  first  joint";  also 
that  "in  the  amputation  of  the  third  finger  about  one-third  of  the  bone 
of  the  distal  phalange  was  cut  oflF."  In  this  case  the  finding  is  that 
there  was  an  "amputation  of  the  tip  of  the  bone."  The  findings  of  the 
Commission  in  the  Petrie  Case,  together  with  the  evidence,  convinced 
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the  Court  of  Appeals,  and  convinced  this  court,  that  "substantially  all 
of  the  phalange  was  cut  off."  Assuming,  then,  as  both  courts  did, 
that  substantially  all  of  the  first  bone  of  the  finger  was  destroyed,  it 
was  held  that  the  injury  amounted  to  the  same  as  a  complete  loss  of 
the  bone.  But  both  courts  held  that  a  loss  of  some  portion  of  the  end 
of  the  finger  might  be  so  insignificant  as  not  to  amount  to  the  loss  of 
the  entire  phalange.    On  this  subject  the  Court  of  Appeals  said: 

'*It  very  likely  may  be  that  the  loss  might  be  of  sach  a  minor  portion  of 
the  phalange  tiiat  an  award  could  not  be  sustained  under  the  clauses  which 
have  been  quoted  as  for  a  loss  of  the  entire  phalange." 

And  to  the  same  effect  this  court  said: 

''Of  course,  a  mere  pinching  of  the  finger,  which  does  not  result  in  a  per* 
manent  injury,  is  not  to  be  construed  as  the  loss  of  half  a  finger." 

The  Court  of  Appeals,  as  well  as  this  court,  in  disposing  of  the 
questions  arising  under  the  Workmen's  Compensation  Law,  has  an- 
nounced a  policy  of  liberal  interpretation.  But  a  liberal  interpreta- 
tion should  not  go  to  the  extent  of  becoming  an  absurd  interpretation. 
It  could  not  have  been  the  purpose  of  the  Legislature  to  enact  that  a 
loss  of  a  fraction  of  the  first  phalange,  so  slight  as  to  be  scarcely 
perceptible  to  the  naked  eye,  should  be  equivalent  to  the  loss  of  half 
the  finger. 

[2]  The  last  clause  of  subdivision  3  of  section  15,  and  subdivision 
4  of  that  section,  provide  that  in  all  cases,  either  of  permanent  partial 
disability  or  of  temporary  partial  disability,  not  otherwise  specifically 
provided  for  in  section  15,  the  compensation  shall  be  66%  per  centum 
of  the  difference  between  the  average  weekly  wages  of  the  injured 
employe  and  his  wage-earning  capacity  after  the  accident;  this  com- 
pensation to  continue  during  the  disability,  subject  to  certain  condi- 
tions and  limitations.  It  is  under  either  one  or  the  other  of  these 
provisions,  according  as  the  Commission  may  determine  the  facts,  that 
we  think  the  claim  should  be  disposed  of. 

Therefore  we  conclude  that  the  award  should  be  set  aside  and  the 
claim  remitted  to  the  Commission  for  further  consideration.  All  con- 
cur. 


OHIAPPISE  V.  FREDERICK  L.  CRANFORD,  Inc. 

(Supreme  CJourt,  Appellate  Term,  First  Department.     May  9,  1916.) 

Master  and   Sebvant   ^=s»252 — Injuries   to    Servant — ^Actions — Notice — 

SUFFXCnSNCT. 

A  notice  of  injury  under  the  Employers*  Liability  Act  (Consol.  Laws, 
c.  31,  §§  200-204),  stating  that  a  beam  fell  on  plaintiffs  foot,  win  support 
an  action,  the  complaint  in  which  alleges  that  the  foreman  let  go  of  the 
lever  on  a  truck,  lifting  plaintiff  in  the  air,  causing  him  to  lose  his 
hold,  to  fall,  and  to  be  injured  by  the  beam,  which  fell  upon  him;  the 
character  of  the  truck  being  such  as  to  put  the  employer  on  inquiry,  on 
service  of  the  notice,  as  to  the  actual  injury,  and  to  Inform  him  of  the 
character  of  the  accident 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  806; 
Dec.  Dig.  <©=>252.] 

^s»For  other  cases  see  same  topic  it  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  City  Court  of  New  York,  Trial  Terra. 

Action  by  Antonio  Chiappise  against  Frederick  L.  C'*anford,  In- 
corporated. Judgment  dismissing  the  complaint,  and  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  March  term,  1916,  before  LEHMAN,  WHITAKER.  and 
PENDLETON,  JJ. 

Hobart  S.  Bird,  of  New  York  City,  for  appellant 
Jesse  W.  Johnson,  of  Brooklyn,  for  respondent. 

PENDLETON,  J.  This  is  an  appeal  from  a  judgment  dismissing 
the  complaint  for  failure  of  proof.  The  action  is  founded  on  the 
Employers'  Liability  Act,  and  brought  to  recover  damages  for  in- 
juries alleged  to  have  been  caused  by  the  negligence  of  defendant's 
superintendent. 

The  complaint  alleged  that  defendant  employed  a  certain  two- 
wheeled  truck  with  a  lever  attached  to  the  center  of  the  axle  for  the 
purpose  of  picking  up  iron  and  steel  beams  from  the  ground  by  means 
of  a  chain  attached  to  said  lever  and  transporting  them  in  and  about 
the  building  of  a  subway ;  that  plaintiff  was  engaged  with  the  super- 
intendent in  holding  suspended  from  said  truck  an  iron  beam,  by 
holding  fast  with  their  hands  at  the  end  of  the  handle  of  said  lever ; 
that  the  superintendent  or  foreman  negligently,  without  warning,  let 
go  of  said  lever ;  that  the  weight  of  the  beam  was  sufficient  to,  and  did, 
raise  plaintiff  from  the  ground,  and,  losing  his  hold  upon  the  lever, 
he  fell  to  the  ground,  and  the  beam  at  the  same  time  descended  and 
fell  on  his  foot. 

At  the  trial  plaintiff*  offered  in  evidence  the  notice  served  on  defend- 
ant in  pursuance  of  the  requirements  of  the  Employers'  Liability  Act. 
It  was  objected  to  as  "immaterial,  and  not  a  notice  referring  to  the 
cause  of  action  stated  in  the  complaint,"  and  excluded.  A  motion  to 
allow  the  withdrawal  of  a  juror,  in  order  that  plaintiff  might  apply 
at  Special  Term  to  amend  the  complaint,  was  denied,  and  exception 
taken.  There  being  no  other  evidence  of  a  notice,  the  complaint  was 
dismissed. 

The  notice  stated  as  the  cause  of  the  injuries  that,  while  plaintiff  was 
holding  fast  to  the  tongue  of  said  truck,  the  foreman  negligently  "let 
go  of  said  beam,  and  said  beam  was  allowed  to  fall  down  upon  plain- 
tiff's foot."  Assuming  that  the  complaint  correctly  sets  forth  the 
facts  as  to  how  the  accident  occurred,  the  question  is:  Did  the  no- 
tice, to  use  the  words  of  Finnigan  v.  N.  Y.  Contracting  Co.,  194  N. 
Y.  244,  87  N.  E.  424,  21  L  R.  A.  (N.  S.)  233,  "with  reasonable  definite- 
ness  and  completeness,  in  however  informal  and  inartistic  manner, 
indicate  the  negligent  or  wrongful  misconduct  of  the  employer  really 
claimed  to  have  been  the  cause  of  the  accident,  and  really  relied  on  as 
the  basis  of  the  complaint  against  him,"  so  "that  he  might  by  virtue 
of  seasonable  notice  investigate  and  prepare  to  defend  against  the 
charge  thereafter  actually  to  be  prosecuted." 

According  to  the  complaint  the  injury  was  directly  occasioned  by 
the  beam  falling  on  plaintiff's  foot,  and  this  was  caused  by  the  super- 
intendent or  foreman  letting  go  the  handle  of  the  lever,  by  reason 
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whereof  the  beam  descended  and  fell  on  plaintiff's  foot.  According  to 
the  notice  the  direct  cause  of  the  injury  was  the  falling  of  the  beam  on 
plaintiff's  foot,  and  this  was  caused  by  the  foreman's  letting  go  of  said 
beam,  so  that  it  was  allowed  to  fall  on  plaintiff.  The  plain  gist  of 
both  is  the  charge  that  the  foreman,  by  releasing  the  hold  on  the 
beam,  caused  or  allowed  it  to  fall  on  plaintiff.  Whether  plaintiff  was 
raised  from  the  ground,  and  then  fell,  or  the  foreman  allowed  the  beam 
to  fall,  by  letting  go  of  the  beam  itself,  or  the  tongue,  or  handle,  or 
lever,  whatever  it  may  be  called,  which  held  the  beam  up,  are  imma- 
terial details.  Sherman  v.  Mason  &  Hanger  Co.,  162  App.  Div.  327, 
147  N.  Y.  Supp.  609. 

As  was  said  in  Bertolami  v.  United  Engineering  Co.,  198  N.  Y.  71, 
91  N.  E.  267,  the  defendant  was  notified  of  that  which  fell  upon  the 
injured  employe,  and  was  apprised  of  the  claim  that  it  was  responsible 
by  reason  of  the  negligence  of  its  representative  in  letting  or  causing 
the  thing  to  fall.  It  seems  manifest  that  any  one  familiar  withtrucks 
of  this  character  and  the  way  they  are  used  could  not  fail  to  be  suffi- 
ciently apprised  of  plaintiff's  claim  as  to  the  cause  of  the  injury  to  in- 
vestigate and  prepare  to  defend  the  action. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


In  re  LESTER. 

In  re  HULL'S  WILL. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  3,  1916.) 

1.  Executors  and  Adkinisthatobs  «=5>11S— Management  or  Estate— Neglect 

TO  Sell  Property  at  Highest  Price. 

That  an  executor  failed  to  sell  country  residence  of  testator  when  of- 
fered a  satisfactory  price  therefor,  and  his  later  sale  thereof  at  a  lower 
price,  does  not  establish  his  breach  of  duty,  warranting  surcharging 
ills  account  with  the  difference,  where  only  a  small  cash  payment  was 
available  on  the  first  offer. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §i  472-482;   Dec.  Dig.  «=>118.] 

2.  Executors  and  Administrators  ^=»132— Accounting  and  Settlement- 

Decrease  OF  Assets. 

That  executor  spent  considerable  money  of  an  estate  in  remodeling  an 
hotel  property  owned  by  it  left  vacant  on  his  hands,  his  action  being  with 
the  approval  of  life  tenants  and  remaindermen,  did  not  warrant  sur- 
charging his  account. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  437,  545 ;   Dec.  Dig.  <©=>132.1 

3.  Executors  and  Administrators  ^=»1  15— Accounting  and  Settlement- 

Real  Estate  Commissions. 

Payment  of  $3,990  to  a  firm  composed  of  the  executor  and  his  brothers 
for  services  in  leasing  hotel  property  of  the  estate  held  not  warranted  and 
surchargeable  on  executor's  account, 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  467,  468;   Dec.  Dig.  <g=»115.] 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


764  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

4.  EXKCUTOBS  AND  ADMINISTRATORS  <$=»111(5) — ^ACCOUNTING  AND  SBTTLBMENT— 

Counsel  Fees. 

PajTnents  for  legal  services  to  a  law  firm  composed  of  executor's  broth- 
ers and  father  in  part  covering  services  purely  executorial,  held  excessive 
and  executor's  account  surcharged  therewith. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent, 
Dig.  §  455;  Dec.  Dig.  <©=»111(5).] 

5.  Executors  and  Administrators  ^=»111(3) — Allowances— On  Probate. 

The  surrogate  has  no  jurisdiction  in  a  decree  of  probate  to  make  an  al- 
lowance to  the  executor  for  counsel  fees  in  establishing  the  validity  of  the 
will. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  S§  451-453;   Dec.  Dig.  <&=»111(3).] 

6.  Executors  and  Administrators  ^=»109(1) — Accounting  and  Settlement 

— Counsel  Fees. 

An  executor  is  not  warranted  in  paying  out  moneys  of  the  estate  for  the 
performance  of  duties  which  are  purely  executorial. 

[Ed.  Note. — For  other  eases,  see  Executors  and  Administrators,  Cent. 
Dig.  §  435;   Dec.  Dig.  <©=>109(l).l 

7.  Executors  and  Administrators  ^s;>495(l) — ^Accounting  and  Settlement 

— Compensation— Commissions. 

Commissions  are  allowed  an  executor  as  compensation  for  his  service* 
In  the  execution  of  the  trust. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §  2090;   Dec.  Dig.  <g=»495(l).] 

8.  Executors  and  Administrators  ^s»506(l) — ^Accounting  and  Settlement 

— Counsel  Fees. 

L'pon  accounting,  the  burden  of  proving  the  claim  created  by  an  executor 
for  counsel  fees  or  other  expenses  of  administration  rests  on  him. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  2169-2175;   Dec.  Dig.  <©=»50e(l).] 

9.  Executors  and  Administrators  €=»50G(1) — Accounting  and  Settlement 

—Charges  in  General. 

On  accounting,  an  executor  must  show  the  justice  of  claims  paid  by  him,, 
their  necessity  and  value. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  2169-2175 ;   Dec  Dig.  €=>506(1).] 

10.  Executors  and  Administrators  ^=>50C(1) — Accounting  and  Settlement 

— Counsel  Fees. 

Where  an  executor  employs  a  firm  consisting  of  his  brothers  and  father 
as  lawyers,  the  relation  existing  between  them  increases  the  rigidity  of 
the  rule,  holding  him  to  strict  proof  of  the  value  of  such  services. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  2169-2175;   Dec.  Dig.  «=>506(1).J 

11.  Executors  and  Administrators  ^=s>49o(6) — ^Accounting  and  Settlement 

—Commissions. 

An  executor's  commissions  cannot  be  allowed  upon  specific  legacies. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent* 
Dig.  §§  2102,  2103 ;   Dec.  Dig.  «=>496(6).] 

12.  Executors  and  Administrators  C=»495(1) — Accounting  and  Settlement 

— Commissions. 

An  executor's  commissions  cannot  be  allowed  upon  property  lost  or  de- 
stroyed. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §  2090 ;   Dec.  Dig.  <g=>495(l).] 

^s»For  other  coses  see  same  topic  ft  KEY- NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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18.  EZECUTOBS  AND  ADMINIOTRATOBS  <=s>495(1) — ACOOtTNTma  AND  Settubiient 

CoioassioNS. 

An  eiecutor's  commissions  cannot  be  allowed  upon  money  borrowed  by 
the  estate  which  did  not  increase  the  corpus  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  AdmlnistratorB,  Cent. 
Dig.  S  2000;   Dec.  Dig.  «=>495(1).] 

Kellogg,  P.  J.,  and  Howard,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  Saratoga  County. 

Proceedings  for  accounting  by  Willard  Lester,  as  executor  and 
trustee  under  the  will  of  A.  Gerald  Hull,  deceased.  From  decrees  on 
intermediate  and  final  accounts  Alma  B.  S.  Johnson  and  another  ap- 
peal.   Modified  and  affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Hornblower,  Miller,  Potter  &  Earle,  of  New  York  City  (Charles  A. 
Boston,  of  New  York  City,  of  counsel),  for  appellant  Johnson. 

Ward  B.  Chamberlain,  of  New  York  City,  for  appellant  Chamber- 
Iain. 

Charles  C.  Lester,  of  Saratoga  Springs  (Edgar  T.  Brackett,  of  Sar- 
atoga Springs,  of  counsel),  for  respondent  Lester. 

LYON,  J.  A.  Gerald  Hull  of  the  county  of  Saratoga  in  this  state  died 
in  February,  1893.  He  left  a  will  which  was  duly  probated  in  the 
Surrogate's  Court  of  that  county  in  March,  1894,  succeeding  a  con- 
test as  to  testator's  competency.  He  left  no  descendants.  His  wife 
had  died  in  1892.  His  sole  heir  at  law  and  next  of  kin  was  one  Sayre, 
a  first  cousin.  The  will,  after  making  certain  bequests,  gave  the  re- 
mainder of  testator's  property  to  his  executor,  in  trust,  to  receive  the 
income  therefrom  and  apply  the  same  to  the  use  and  benefit  of  William 
R.  and  Leonora  B.  Strong,  who  were  testator's  father-in-law  and  moth- 
er-in-law, and  devised  and  bequeathed  the  property  remaining  after 
the  death  of  both  to  their  daughter,  the  appellant  Alma  B.  S.  Johnson, 
who  became  of  age  in  January,  1895.  All  said  beneficiaries  resided  on 
a  farm  at  Golden's  Bridge,  Westchester  county,  N.  Y.  The  will  named 
the  respondent  Willard  Lester,  Esq.,  executor  and  trustee,  and  gave 
him  full  power  and  authority  to  mortgage,  lease,  and  sell  any  or  all 
of  the  real  estate.  The  estate  of  the  testator  consisted  of  both  real 
and  personal  property.  The  personal  property  was  of  the  value  of 
$72,262.11,  which  included  articles  specifically  bequeathed  inventoried 
at  $4,417.30.  The  real  property  consisted  of  testator's  residence  prop- 
erty at  Saratoga  Lake,  known  as  "Arrowhead,"  a  farm  known  as  the 
"Katonah  Farm,"  a  property  in  Brooklyn,  N.  Y.,  and  a  strip  of  land 
in  New  York  City  having  a  frontage  on  Twenty-Sixth  street  of  about 
30  feet,  and  on  Fifth  avenue  of  113  feet,  upon  which  stood  a  portion 
of  the  Hotel  Brunswick.  The  real  estate  of  the  testator  was  free  from 
incumbrance,  except  the  Hotel  Brunswick  property,  upon  which  there 
was  a  mortgage  of  $151,000,  and  which  was  also  subject  to  a  lease 
executed  by  the  testator  in  1892  for  the  term  of  200  years  at  the  an- 
nual rental  of  $19,000. 

^ss>Vor  oUier  cases  see  same  topic  &  KET-NVMBER  In  all  Key-Numbered  Digests  &  Indexes 
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The  probate  of  the  will  was  vigorously  contested  by  the  cousin,  and 
pending  the  contest  the  respondent  was  appointed  temporary  adminis- 
trator. The  proponents  were  successful,  and  the  will  was  admitted  to 
probate.  Immediately  following  this,  an  action  was  brought  in  the 
Supreme  Court  by  the  cousin  to  determine  the  validity  of  the  probate. 
This  action  came  to  trial  in  January,  1895,  and  after  the  close  of  the 
evidence,  and  during  the  summing  up,  a  settlement  was  effected  by 
the  parties,  whereupon  a  judgment  was  entered  confirming  the  pro- 
bate. 

Following  the  probate  of  the  will  and  in  the  year  1895,  the  executor, 
in  order  to  obtain  moneys  with  which  to  pay  indebtedness  of  the  es- 
tate and  expenses  of  administration,  mortgaged  the  Hotel  Brunswick 
property  for  $200,000,  out  of  the  proceeds  of  which  he  paid  the  prior 
mortgage  of  $151,000.  Within  a  few  years  after  the  death  of  the 
testator  the  company  operating  the  Hotel  Brunswick  became  insol- 
vent. The  property  soon  thereafter  becoming  tenantless,  and  the  execu- 
tor being  unable  to  lease  it  for  any  purpose,  and  being  without  funds  of 
the  estate  with  which  to  make  the  alterations  necessary  to  render  the 
property  productive,  borrowed  money,  and  at  an  expense  of  approx- 
imately $48,000  transformed  the  building  into  stores  and  bachelor 
apartments,  from  which  he  ultimately  received  a  gross  income  of  up- 
wards of  $20,000  a  year.  Early  in  the  year  1903,  the  executor  con- 
veyed the  Hotel  Brunswick  property,  pursuant  to  a  contract  of  sale 
made  by  him  in  June,  1901,  concerning  the  carrying  out  of  which  by 
the  purchasers,  serious  complications  had  arisen,  for  the  sum  of  $450,- 
000,  the  purchaser  paying  tiie  executor  $250,000,  and  taking  title  sub- 
ject to  the  $200,000  mortgage. 

William  R.  Strong,  the  life  beneficiary,  died  in  or  about  the  month 
of  January,  1901.  In  1904  the  executor  filed  an  intermediate  account, 
and  later  a  supplemental  account,  of  his  proceedings  as  such  executor 
and  trustee.  Upon  the  presentation  to  the  said  Surrogate's  Court  of 
said  accounts  and  of  the  petition  of  said  executor  for  an  accounting, 
the  then  surrogate  of  said  county,  who  was  one  of  the  law  firm  of 
C.  S.  &  C.  C.  Lester,  made  and  filed  a  certificate  of  his  disqualification 
to  sit  as  such  surrogate.  Thereupon  jurisdiction  of  such  proceedings 
vested  in  the  county  judge  of  said  county  as  acting  surrogate.  Ob- 
jections to  the  account  were  duly  filed  by  the  surviving  life  beneficiary 
of  the  trust,  and  by  the  appellant,  and  hearings  were  duly  had  before 
the  acting  surrogate.  In  1906  Leonora  B,  Strong  died,  and  George 
F.  Chamberlain,  her  executor,  was  made  a  party  to  the  proceedings. 
In  November,  1910,  the  acting  surrogate  made  his  decision  upon  the 
accounting,  and  a  decree  was  entered  thereon.  An  appeal  was  there- 
upon taken  by  the  residuary  legatee,  and  by  said  Chamberlain  as  such 
executor,  to  this  court.  It  appearing  to  us  that  subsequent  to  the  com- 
mencement of  the  proceeding  for  an  accounting,  the  remaining  life  ten- 
ant had  died,  and  that  the  appellant  Alma  B.  S.  Johnson  had  become 
entitled  to  the  corpus  of  the  estate,  this  court,  in  December,  1912,  re- 
mitted the  proceeding  to  said  Surrogate's  Court,  to  the  end  that  a 
final  accounting  should  be  had  by  said  executor  and  trustee,  awaiting 
which  this  court  held  in  abeyance  the  determination  of  said  appeal. 
Proceedings  for  such  final  accounting  were  thereupon  instituted,  ob- 
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jections  interposed,  the  accounting  duly  had,  and  a  decree  entered  there- 
on in  March,  1915,  from  which  an  appeal  has  been  taken  to  this  court. 

[1,  2]  Thus,  two  appeals,  one  from  the  decree  entered  upon  the  in- 
termediate accounting,  and  the  other  from  the  decree  entered  upon 
the  final  accounting,  are  before  us  for  consideration.  The  bases  of 
these  appeals  are  chiefly  allowances  made  by  the  Surrogate's  Courts 
for  payments  made  by  the  executor  and  trustee:  First,  to  the  real 
estate  firm  of  Lester  Bros,  for  services  in  connection  with  the  leasing 
by  the  testator  in  1892  of  the  Hotel  Brunswick  property ;  second,  for 
payments  made  by  the  executor  mainly  to  his  father  and  two  brothers 
for  legal  services  aggregating  about  $42,000;  and,  third,  for  the  sum 
allowed  to  respondent  for  commissions  as  executor  and  trustee  Ufpon 
the  intermediate  accounting.  While  complaint  is  made  of  the  failure 
of  the  respondent  to  accept  an  offer  of  $7,500  for  Arrowhead,  which 
the  respondent  later  sold  for  about  $6,100,  and  of  the  refusal  of  the 
acting  surrogate  to  surcharge  respondent's  account  with  the  deficiency, 
the  evidence  is  insufficient  to  establish  breach  of  duty  upon  the  part 
of  the  respondent.  The  offer  made  for  the  property  was  submitted 
by  thg  respondent  to  the  life  beneficiary,  William  R.  Strong,  who  ad- 
vised requiring  a  larger  cash  payment.  This  the  proposed  purchaser 
was  apparently  unable  to  make,  and  it  would  appear  that  any  offer 
made  to  the  respondent  for  the  property  was  withdrawn,  and  that 
the  respondent  thereafter  sold  the  property  for  the  largest  sum  ob- 
tainable. Complaint  is  also  made  by  the  appellant  of  the  remodeling 
by  the  respondent  of  the  Hotel  Brunswick  property,  and  of  the  refusal 
of  the  acting  surrogate  to  surcharge  respondent's  account  by  reason 
thereof.  In  the  handling  of  that  property,  the  respondent  was  con- 
fronted with  a  difficult  and  embarrassing  situation,  and  we  are  convinc- 
ed that  in  view  of  all  the  complications,  he  acted  in  a  reasonably  pru- 
dent manner  and  for  what  he  considered  to  be  for  the  best  interests  of 
the  estate  in  making  the  changes  which  he  made  in  the  property.  To 
have  done  nothing  with  it  would  have  left  the  property  without  the 
power  of  yielding  any  reasonable  revenue,  and  would  have  resulted 
in  its  sale  under  foreclosure.  Wisdom  directed  that  the  property  should 
be  made  productive  in  order  to  preserve  it,  and  the  executor,  in  bor- 
rowing money  and  remodeling  the  building,  acted,  not  only  under  the 
advice  of  competent  persons,  but  in  general  with  the  evident  approval 
of  the  life  tenants  and  remainderman,  and  was  thereby  enabled  to  hold 
it  until  the  opportunity  came  to  sell  it. 

[3]  First,  as  to  the  allowance  of  the  claim  of  Lester  Bros.,  a  firm 
composed  of  the  respondent  and  his  brother,  James  W.  Lester,  for 
services  in  connection  with  leasing  the  Hotel  Brunswick  property,  it 
appears  that  the  lease  was  made  to  one  Southgate,  who  for  several 
years  had  been  a  tenant  of  the  testator,  and  who,  approaching  the  tes- 
tator for  a  long  lease  of  the  Hotel  Brunswick  property,  was  referred 
.  by  him  to  his  lawyer,  the  respondent,  who  in  the  capacity  of  attorney 
for  the  testator  negotiated  the  lease,  which  was  executed  by  the  tes- 
tator in  September,  1892.  It  was  for  the  term  of  200  years  at  an  an- 
nual rental  of  $19,000,  the  lessee  to  pay  the  taxes,  water  rents,  and 
assessments.  For  this  service  said  firm  presented  a  claim  against 
the  estate  for  $5,000.    The  claim  was  allowed  by  the  acting  surrogate 
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at  $3,990,  upon  the  basis  that  the  claimants  were  acting  as  real  es- 
tate brokers  and  were  entitled  to  conunissions  of  1  per  cent,  of  the 
aggregate  rental  for  a  period  of  21  years.  It  appears  that  the  re- 
spondent spent  a  large  portion  of  his  time  in  the  office  of  Lester  Bros., 
where  he  did  law  business,  including  the  examining  of  titles;  that 
he  drew  two  or  three  wills  and  other  papers  for  the  testator ;  and  that 
it  was  in  this  office  that  he  dictated  the  said  lease  of  the  Hotel  Bruns- 
wick property,  which  was  typewritten  and  then  taken  to  the  law  office 
of  C.  S.  &  C.  C.  Lester,  where  it  was  engrossed  by  the  clerk  in  that 
office.  No  charge  for  such  services  rendered  to  testator  appeared  upon 
the  books  of  Lester  Bros.,  although  they  contained  an  account  of 
rentals  of  testator's  property  paid  into  that  office,  and  deposited  to 
the  credit  of  testator.  However,  C.  S.  &  C.  C.  Lester  presented  a 
claim  against  the  estate  of  testator  for  $1,700  which  the  respondent 
paid,  and  which  was  later  allowed  by  the  surrogate.  Such  claim,  so 
far  as  it  related  to  services  rendered  in  the  making  of  said  lease  of 
the  Brunswick  Hotel  property,  in  the  compensation  for  which  the  re- 
spondent was  entitled  to  share,  was  as  follows: 

'*To  services  as  general  counsel  from  June  1,  1887  to  February  6,  1893  (5 
years  8  mos.  at  $300  per  year)  and  attending  to  various  special  matter;  ex- 
amining title  to  property  purchased  and  drawing  various  legal  papers  includ- 
ing three  wills ;  also  for  professional  services  In  preparing  and  engrossing  the 
present  lease  of  the  Brunswick  Hotel  property,  drawing  supplementary  agree- 
ments, transfer  of  insurance,  etc.,— $1,700." 

We  think  that  under  the  circumstances  disclosed  by  the  evidence 
the  claimants  were  not  entitled  to  commissions  as  brokers,  and  that 
the  account  of  the  executor  should  be  surcharged  with  the  sum  of 
$3,990,  with  interest  thereon  from  the  time  of  the  payment  of  the 
claim  by  the  respondent  on  or  about  June  13,  1895. 

[4]  Second,  as  to  the  payments  made  by  the  respondent  for  legal 
services,  the  record  shows  that,  in  addition  to  the  payment  of  $3,990 
to  the  firm  of  Lester  Bros.,  the  following  sums  were  paid  by  the  re- 
spondent as  executor  and  trustee  to  the  firm  of  C.  S.  &  C.  C.  Lester, 
and  the  survivors,  for  legal  services,  in  addition  to  the  amounts  paid 
them  by  him  as  temporary  administrator: 

1S94  to  Jan.  1S95 Contest  on  probate $  7,500 

1805,  June,  to  1896,  May.  Supreme  Court  action  to  set  aside  probate. .  8,000 
1895  to  1898 Services  (?1,000  of  wlilch  related  to  Bruns- 
wick property  in  1895) 1,290 

1895  to  1897 Relating  to  Brunswick  property 3,686 

1899  to  1903,  Jan.  22. ..  .Services  in  connection  with  sale  and  clearing 

title  of  Brunswick  property 5,000 

1898,  June,  to  1903,  Dec.  Services,   Brunswick  property,   and  general 

services,  about  5.950 

Services  on  intermediate  accounting 7,500 

Services  on  Urst  appeal 2,500 

$41,425 

Of  this  sum  about  $12,500  was  paid  on  account  of  legal  services 
rendered  in  connection  with  the  Brunswick  Hotel  property,  and  about 
$29,000  for  general  legal  services. 

[5]  In  order  to  obtain  an  understanding  as  to  these  payments,  a 
brief  review  in  a  general  way  of  the  facts  relating  thereto  as  disclosed 
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by  the  voluminous  record  is  necessary.  Immediately  following  the 
death  of  the  testator,  the  executor,  who  with  his  father,  C.  S.  Lester, 
and  his  two  brothers,  C.  C.  Lester  and  James  W.  Lester,  constituted 
the  law  firm  of  C.  S.  &  C.  C.  Lester,  retained  his  three  copartners  by 
written  agreement  to  act  as  his  attorneys  and  counsel  in  respect  of  all 
business  connected  with  said  estate,  agreeing  to  pay  them  a  reasonable 
compensation  for  all  such  services,  ttie  executor  not  to  share  in  the 
moneys  received  therefor.  Upon  the  contest  before  the  surrogate, 
other  counsel  were  also  retained ;  the  books  and  papers  of  the  testator 
were  carefully  gone  over;  frequent  and  numerous  consultations  of 
counsel  were  held ;  large  numbers  of  witnesses  were  interviewed,  and 
a  most  thorough  and  painstaking  preparation  of  the  case  was  made 
upon  both  the  facts  and  the  law.  The  counsel  attended  before  the  sur- 
rogate some  30  days,  during  20  of  which  evidence  was  taken.  On 
March  10,  1894,  the  surrogate  overruled  the  objections,  and  admitted 
the  will  to  probate.  For  the  legal  services  in  connection  with  such 
contest  there  was  allowed  by  the  surrogate  to  the  various  counsel  for 
the  proponent  of  the  will  the  aggregate  of  $10,000,  which  allowances 
were  paid  by  the  respondent  out  of  the  funds  of  the  estate,  $7,500 
of  which  was  allowed  and  paid  to  the  father  and  two  brothers  of 
the  respondent.  The  surrogate  had  no  jurisdiction  to  make  such  al- 
lowances in  the  decree  of  probate.  However,  they  were  considered 
and  passed  upon  by  the  acting  surrogate,  upon  this  accounting,  as 
he  had  authority  to  do.  While  the  sums  allowed  were  perhaps  liberal, 
we  think  that,  in  view  of  the  importance  of  the  litigation,  the  amount 
of  work  done  by  counsel,  and  the  successful  result,  we  shoirid  not 
interfere  with  such  allowance. 

For  the  services  upon  the  trial  of  the  action  to  set  aside  the  probate 
of  the  will  and  to  have  it  declared  null  and  void,  the  same  counsel  were 
employed,  and  also  James  W.  Verbeck,  and  in  addition  Matthew  Hale, 
Esq.,  who  was  retained  at  the  request  of  the  life  beneficiaries.  The 
trial  was  had  in  January,  1895,  and  continued  for  about  12  days.  Dur- 
ing the  summing  up  by  Mr.  Hale,  the  case  was  announced  as  settled, 
the  settlement  having  been  arranged  by  the  life  beneficiaries  without 
consiiltation  with  the  attorneys.  For  the  services  of  counsel  in  connec- 
tion with  such  Supreme  Court  action,  the  surrogate  made  allowances 
aggregating  $13,775,  which  have  been  paid  by  the  respondent  out  of 
the  funds  of  the  estate,  $8,000  of  which  was  allowed  and  paid  to  the 
father  and  two  brothers  of  the  respondent.  The  trial  of  the  same  is- 
sues had  been  concluded  only  a  few  months  before  in  Surrogate's 
Court,  upon  which  trial  and  through  the  complete  and  laborious  prep- 
aration therefor,  the  counsel  had  necessarily  become  thoroughly  fa- 
miliar with  the  evidence.  We  think  that  $5,000  would  have  been  ample 
compensation  for  such  services  of  the  members  of  the  Lester  firm. 
As  $5,400  was  paid  the  said  firm  by  the  respondent  May  22,  1896,  and 
the  remaining  $2,600,  with  $827.23  interest  thereon  June  7,  1901,  the 
account  of  the  executor  should  be  surcharged  with  $3,827.23,  with 
interest  thereon  from  June  7,  1901. 

Regarding  the  payments  made  by  the  respondent  to  said  law  firm 
of  approximately  $12,500  on  account  of  legal  services  in  connection 
with  the  Brunswick  Hotel  property,  it  appears  that  said  law  firm  ren- 
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dered  a  bill  to  the  respondent  for  services  and  disbursements  made 
between  March,  1895,  and  March,  1898,  of  $1,290,  $1,000  of  which 
was  for  services  rendered  between  May  and  December,  1895,  in  ccm- 
nection  with  the  loan  upon  the  Brunswick  Hotel  property  made  by  the 
Title  Guarantee  &  Trust  Company,  which  company  charged,  and  the 
respondent  paid  for  its  services  in  connection  with  the  making  of  such 
loan,  the  sum  of  $1,500.  It  also  appears  that  said  firm  rendered  a 
bill  for  services  and  disbursements  between  November,  1895,  and  July, 
1897,  in  relation  to  the  Brunswick  property  of  $3,875.52,  $3,685  of 
which  was  for  services,  crediting  thereon  the  sum  of  $250  paid  Feb- 
ruary 9,  1897,  and  that  the  respondent  paid  them  the  balance  of  $3,- 
625.52.  The  nature  of  the  services  rendered  and  the  amounts  charged 
are  set  forth  in  findings  43,  44,  45,  46,  48,  and  57  to  71,  inclusive. 

In  November,  1899,  negotiations  were  commenced  for  the  sale  of 
the  Brunswick  property  and  the  services  detailed  in  finding  72  were 
rendered,  and  on  January  22,  1903,  the  said  property  was  sold  for 
$450,000,  subject  to  said  mortgage  of  $200,000,  for  which  services 
the  Lester  law  firm  charged  the  respondent,  and  he  paid  them,  the  sum 
of  $5,000,  January  5,  1903.  Thereafter  said  firm  presented  a  bill  to 
the  executor  for  services  rendered  from  June,  1898,  to  January,  1904, 
for  the  sum  of  $6,302.16,  which  said  executor  paid  on  or  before  Jan- 
uary 27,  1904.  The  nature  of  said  services,  as  well  as  the  amounts 
charged  therefor,  are  stated  in  findings  73-77,  inclusive,  and  82-94, 
inclusive.  Included  in  said  bill  of  $6,302.16  was  an  item  of  $2,000 
for  general  counsel  furnished  the  respondent  during  the  6  years  from 
January,  1898,  to  January,  1904. 

[8,  7]  An  examination  of  the  evidence  and  findings  above  referred 
to,  and  the  bills  presented  for  legal  services  on  account  of  the  Bruns- 
wick Hotel  property  of  approximately  $12,500,  show  that  a  considera- 
ble portion  of  such  services  was  rendered  in  the  discharge  of  duties 
which  the  respondent  himself  was  fully  competent  to  discharge,  and 
which  he  was  under  legal  obligation  to  perform.  The  respondent  had 
been  admitted  to  practice  in  the  courts  of  the  state  of  New  York  prior 
to  1880,  and  had  been  actively  engaged  in  general  law  practice,  and 
was  a  member  of  the  real  estate  firm  of  Lester  Bros.,  and  was  un- 
doubtedly well  qualified  to  pass  upon  many  of  the  matters  requiring 
simply  the  exercise  of  good  business  judgment  in  connection  with 
handling  the  Brimswick  Hotel  property.  As  to  many  of  such  matters 
the  respondent  was  not  justified  in  incurring  lawyer's  bills  for  serv- 
ices rendered  in  their  performance.  An  executor  is  not  warranted  in 
paying  out  moneys  of  the  estate  which  he  represents  for  the  perform- 
ance of  duties  which  are  purely  executorial.  He  has  no  right  to  em- 
ploy counsel  at  the  expense  of  the  estate  to  do  what  he  himself  should 
do,  and  for  the  doing  of  which  he  is  compensated  by  his  ccMnmissions. 
11  R.  C.  L.,  §  261;  Lucich  v.  Modin,  3  Nev.  93,  93  Am.  Dec.  376; 
18  Cyc.  282.  The  commissions  are  allowed  an  executor  as  compensa- 
tion for  his  services  in  the  execution  of  the  trust.  Cook  v.  Lowry,  95 
N.  Y.  114,  approved  Stevens  v.  Melcher,  152  N.  Y.  551,  46  N.  E. 
965.  Where  an  executor  employs  an  attorney  to  perform  services 
which  devolve  upon  the  executor  to  perform,  the  disbursements  made 
on  account  thereof  do  not  constitute  a  proper  claim  against  the  estate, 
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although  contracted  in  good  faith.  Matter  of  Binghamton  Trust  Co., 
87  App.  Div.  26,  83  N.  Y.  Supp.  1068 ;  Matter  of  Harbeck,  81  Hun, 
26,  30  N.  Y.  Supp.  521,  affirmed  145  N.  Y.  648,  41  N.  E.  89;  Matter 
of  O'Brien,  5  Misc.  Rep.  136,  25  N.  Y.  Supp.  704. 

We  think  that,  in  view  of  the  nature  of  the  duties  performed  by 
counsel  in  connection  with  the  Brunswick  Hotel  property,  the  respond- 
ent should  not  have  been  allowed  the  full  amount  claimed  to  have  been 
paid  by  him  as  legal  services  therefor,  but  that  said  amount  should 
have  been  reduced  $2,500,  and  that  the  account  of  the  respondent 
should  be  surcharged  with  that  sum,  with  interest  thereon  from  Janu- 
ary 27,  1904,  the  date  of  making  the  last  payment  thereon. 

We  also  think  that  the  said  allowance  of  $2,000  for  general  counsel, 
included  in  the  said  bill  of  $6,302.16,  should  not  have  been  approved, 
in  view  of  the  allowances  made  for  general  and  specific  services  cover- 
ing substantially  the  same  period,  and  that  the  account  of  the  respond- 
ent should  be  surcharged  therewith,  with  interest  thereon  from  the 
time  of  the  payment  thereof. 

It  appears  that  the  respondent  paid  to  his  two  counsel,  for  legal 
services  on  the  contest  over  the  intermediate  accounting  in  which  prac- 
tically only  questions  of  fact  were  involved,  $15,000.  We  think  that 
$10,000  would  have  been  liberal  pa)mient  for  such  service,  and  all  that 
the  respondent  was  justified  in  paying  from  the  funds  of  the  estate, 
and  hence  that  the  account  of  the  respondent  should  be  surcharged 
with  the  sum  of  $5,000,  with  interest  thereon  from  December  1,  1910, 
the  time  of  the  payment  of  the  last  $5,000  of  said  sum. 

Upon  the  appeal  from  the  decree  entered  upon  the  intermediate  ac- 
counting, the  respondent  employed  two  counsel,  to  whom  he  paid  in 
the  aggregate  $3,500,  $2,500.  to  his  brother  Charles  C.  Lester,  Esq. 
We  think  that  $1,500  was  as  large  a  sum  as  the  respondent  was  justi- 
fied in  paying  to  hi§  brother  for  counsel  upon  such  appeal,  and  that 
the  account  of  the  respondent  should  be  surcharged  with  $1,000,  with 
interest  thereon  from  February  1,  1913,  the  time  of  the  payment 
thereof. 

[8-10]  We  realize  that  it  is  often  difficult  for  a  reviewing  court  to 
appreciate  fully  the  work  done  and  the  time  expended  by  counsel  in 
litigation  of  this  character.  However,  we  believe  that  the  sums  paid 
to  3ie  law  firm  of  C.  S.  &  C.  C.  Lester  with  which  we  have  surcharged 
the  account  of  the  respondent,  are  demanded  by  the  evidence,  and  that 
the  sum  of  principal  $29,597.97,  which  is  approved  of  the  total  pay- 
ments to  that  firm*  of  $41,425  is  sufficient  to  compensate  them  fully 
and  liberally  for  the  services  performed  and  disbursements  made  by 
them.  In  passing  upon  the  payments  made  by  the  respondent  for  legal 
services,  we  have  gone  carefully  through  the  briefs  and  the  voluminous 
record,  and  have  taken  into  account  the  time  occupied,  the  difficulty 
of  the  questions  involved,  the  nature  of  the  services  rendered;  the 
amount  involved  in  the  litigation,  the  professional  standing  of  the 
respective  counsel,  and  the  result  reached.  The  burden  of  proving:  the 
claim  created  by  an  executor  for  counsel  fees  or  other  expenses  of  ad- 
ministration rests  upon  him.  He  must  show  the  justice  of  the  claim, 
that  it  was  necessary,  and  that  it  was  of  the  value  charged.  The  rela- 
tionship existing  between  the  respondent  and  the  counsel  should  in- 


Digitized  by 


Caoogle 


772  168  NEW  YORK  SUPPLEMBNT  (Sup.Ct 

crease,  rather  than  lessen,  the  rigidity  of  the  rule.  Matter  of  Hosfard, 
27  App.  Div.  427,  50  N.  Y.  Supp.  550;  Matter  of  Peck,  79  App.  Div. 
296,  80  N.  Y.  Supp.  76;  10  N.  Y.  Ann.  Cas.  page  194,  note. 

We  also  believe  that,  disallowing  the  remaining  sums  aggregating 
$6,490,  consisting  of  the  sum  of  $3,990  retained  by  the  real  esUte  fimi 
of  Lester  Bros,  for  drawing  the  lease  of  the  Brunswick  Hotel  prop- 
erty, and  $2,500,  one-half  of  the  $5,000  surcharged  as  paid  upon  the 
intermediate  accounting,  which  one-half  was  for  services  other  than 
those  rendered  by  said  firm,  was  also  demanded  by  the  evidence.  To 
ail  the  sums  herein  surcharged,  interest  has  been  added,  as  the  estate 
has  been  deprived  of  the  use  of  the  money.  It  may  be  observed  that 
the  total  amount  paid  the  various  counsel  by  respondent  and  approved 
by  the  surrogate's  court  amounted  to  the  sum  of  $62,930.67. 

Third.  As  to  the  commissi&n^o  which  the  respondent  was  entitled, 
the  acting  surrogate  assumed  a  wrSlSg^fisis  of  computation  in  granting 
an  allowance  of  $7,200.  While  the  decrbsfijade  by  the  acting  surro- 
gate charges  the  executor  with  having  receiv>ffd  the  sum  of  slightly 
upwards  of  $700,000,  it  shows  that  upwards  of  $^3,13,000  represented 
moneys  borrowed  which  did  not  increase  the  corpus  of  the  estate  ex- 
cept by  the  said  sum  of  approximately  $48,000,  expendedsior  so  trans- 
forming the  Hotel  Brunswick  property.  To  make  up  sai A  allowances 
of  commissions  to  the  respondent,  the  surrogate  allowed  coTunissions 
for  the  moneys  received  from  the  sale  oif  real  estate;  comflissions 
upon  the  said  sum  of  upwards  of  $313,000,  borrowed  by  the  respond- 
ent for  the  purpose  of  paying  the  debts,  expenses  of  the  estate,^d 
improving  the  Brunswick  property  as  herebefore  stated ;  commissiis 
upon  specific  legacies  and  upon  property  unsold,  lost,  or  destroyed 
and  commissions  upon  the  income  from  the  property. 

[11,  12]  The  acting  surrogate  erred  in  allowing  commissions  upon    | 
specific  legacies  and  upon  property  lost  or  destroyed.    Schenck  v.  Dart,     1 
'22  N.  Y.  420;  Matter  of  Whipple,  81  App.  Div.'589,  81  N.  Y.  Siipp.      ' 
393 ;  Matter  of  Fisher,  93  App.  Div.  186,  87  N.  Y.  Supp.  567. 

[13]  Regarding  the  allowance  of  commissions  to  executors  it  is  said 
in  Beard  v.  Beard,  140  N.  Y.  260,  265,  35  N.  E.  488,  489: 

"We  think  the  true  rule  for  allowance  of  statutory  comraLsslons  is  this: 
Trustees  are  entitled  to  commissions  for  receiving  all  moneys  which  constitute 
the  corpus  of  the  estate,  and  any  additions  thereto  from  increase  of  any  kini 
and  thus  the  moneys  upon  which  commissions  are  to  be  computed  can  never 
exceed  the  gross  amount  of  the  estate  and  its  net  income ;  and  the  moneys 
paid  out  upon  which  commissions  may  be  computed  are  the  moneys  paid  oat  or 
the  estate  for  debts,  expenses  of  administration,  and  to  legatees  or  other  bene- 
ficiaries, moneys  which  operate  to  diminish  the  estate  as  it  exists  in  the  bands 
of  the  trustees  and  pass  out  of  and  away  from  the  estate.  This  rule  exclud« 
commissions  upon  investments  and  reinvestments  and  moneys  disbursed  and  \ 
received  in  the  conduct  of  a  business  carried  on  to  produce  net  income.  In  tbe 
case  of  such  business,  the  commissions  are  to  be  computed  on  the  net  income 
only  which  came  to  the  corpus  of  the  estate  as  an  increase  thereof.'* 

See,  also.  Matter  of  Hayden,  54  Hun;  197,  7  N.  Y.  Supp.  313,  af- 
firmed 125  N.  Y.  776,  27  N.  E.  409. 

The  commissions  to  which  the  respondent  was  entitled  were  upon 
the  moneys  in  his  hands  from  the  decree  settling  temporary  adminis- 
tration;   the  net  amount  received  from  the  personal  property;  the 
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amount  received  from  the  sale  of  real  estate ;  the  income  received  from 
the  estate;  and  on  the  sum  of  $49,000,  the  difference  between  the 
amount  of  the  mortgage  at  the  time  of  the  death  of  the  testator  and 
the  amount  to  which  it  was  increased. 

The  respective  decrees,  findings,  and  allowances  of  the  Surrogate's 
Court  should  therefore  be  modified  in  accordance  with  this  opinion, 
and,  as  so  modified,  affirmed. 

While  material  reductions  have  been  made  in  allowances  to  the  re- 
spondent, material  reductions  demanded  by  the  appellant  have  been 
refused.  Each  party  having  succeeded  in  part,  no  costs  should  be 
awarded. 

WOODWARD  and  COCHRANE,  JJ.,  concur.  KELLOGG,  P.  J., 
and  HOWARD,  J.,  dissent. 


GUTTILLA  V.  ENGEL  et  aL 

(Supreme  Court,  Appellate  Term,  First  Depaitment    May  4,  1916.) 

Costs  €=»277(3) — ^Appeal— Actions  in  Forma  Pauperis. 

Municipal  Court  Code  (Laws  1915,  c.  279)  §  15,  provides  that  practice 
in  such  court  shall  conform  to  that  in  the  Supreme  Court.    Section  125, 
providing  for  a  stay  until  the  payment  of  awarded  costs,  is  controlled  l>y 
Code  Civ.  Proc.  §  461,  providing  that  a  person  given  leave  to  sue  as  a  pan- 
re:  per  shall  not  be  prevented  from  prosecuting  the  sajne  because  liable  for 
;^are.             .  costs  of  a  former  action  against  the  same  defendant.    No  motion  was  made 
,;  by  defendant  to  vacate  an  ex  parte  order  obtained  by  plaintiff  granting 
"  him  leave  to  sue  as  a  pauper.    The  court  was  not  informed  at  the  time 
estr^;  that  plaintiff  had  not  paid  costs  awarded  defendant  in  a  former  action. 
Held,  that  an  order  granting  a  stay  until  payment  of  such  costs  will  be  re- 
versed. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent  Dig.  §§  1061-1068;    Dec. 
Dig.  «8=»277(3).] 


Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Elena  Guttilla  against  Alfred  S.  Engel  and  another,  as 
executors  and  trustees  under  the  will  of  Martin  Engel,  deceased. 
From  an  order  granting  a  stay  until  the  pa3mient  of  costs  awarded  de- 
fendants in  a  former  action,  plaintiff  appeals.     Reversed. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Joseph  A.  Boccia,  of  New  York  City  (Orestes  S.  Alacchi,  of  New 
York  City,  of  counsel),  for  appellant. 

Isidor  Cohn,  of  New  York  City,  for  respondents. 

GUY,  J.  Plaintiff  appeals  from  an  order  granting  a  stay  herein  un- 
til payment  of  costs  awarded  to  defendant  on  the  dismissal  of  plain- 
tiff's complaint  in  a  former  action  between  the  same  parties  involving 
the  same  cause  of  action.  Subsequent  to  the  entry  of  judgment  dis- 
missing the  complaint  in  the  former  action,  plaintiff  obtained  an  ex 
parte  order  granting  him  leave  to  sue  as  a  pauper.    The  fact  of  the 

^=9For  other  cases  see  same  topic  A  KBY-NUHBBRin  all  Key-Humbered  Digests  ft  Indexes 
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dismissal  of  the  complaint  in  the  former  action  and  the  nonpayment  of 
costs  awarded  to  defendant  was  not  brought  to  the  attention  of  the 
court  in  connection  with  plaintiff's  motion  for  leave  to  sue  as  a  pauper ; 
but  no  motion  has  since  been  made  by  defendant  to  vacate  the  order 
on  that  ground. 

While  section  125  of  the  Municipal  Court  Code  provides  for  a  stay, 
without  further  direction  of  the  court,  until  the  payment  of  costs  which 
have  been  awarded,  that  section  must  be  read  in  conjunction  with  sec- 
tion 461  of  the  Code  of  Civil  Procedure,  which,  not  being  inconsistent 
with  the  provisions  of  the  Municipal  Court  Code,  must  be  deemed  a 
part  of  the  Municipal  Court  Code.  Section  15,  M.  C.  C.  Section  461 
specifically  provides  that  a  person  to  whom  leave  to  sue  as  a  pauper  is 
granted  "shall  not  be  prevented  from  prosecuting  the  same  by  reason 
of  his  being  liable  for  the  costs  of  a  former  action,  brought  by  him 
against  the  same  defendant."  This  provision  of  the  Code  is  conclu- 
sive on  this  point.  Roberti  v.  Carlton,  18  How.  Prac.  466;  Harris  v. 
Mutual  Life  Ins.  Co.  (Sup.)  10  N.  Y.  Supp.  473 ;  Young  v.  Nassau 
Elec.  R.  R.  Co.,  34  App.  Div.  126,  54  N.  Y.  Supp.  600. 

The  order  must  therefore  be  reversed,  and  the  motion  denied,  with- 
out costs  of  appeal.    All  concur. 


GIDEON  et  al.  v.  HINDS,  NOBLE  &  ELDREDGE  et  aL 
(Supreme  Ck)urt,  Appellate  Division,  First  Department.    May  5,  1916.) 

1.  liEMITATION  OF  ACTIONB  ^=»165 — EFFECT  OF  BaB — CONSTRUCTION  OF  AGBES- 

MENT. 

Parties  against  whose  action  to  reform  a  written  agreement  the  statute 
of  Umitatlon  has  run  cannot,  under  the  guise  of  having  the  instrument 
construed  and  setting  forth  its  real  intent  and  purpose,  secure  a  substan- 
tial reformation. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  §  64& ; 
Dec.  Dig.  <g=>165.] 

2.  Evidence  ^=»441  (1)—Pabol— Explanation  of  Contract — Ground  fob  Ad- 

mission. 

Where  a  contract  of  incorporators,  providing  for  transfer  of  certain 
shares  of  stock  to  the  corporation,  was  clear  and  certain  parol  evidence 
was  not  admissible  to  explain  or  interpret  it. 

[Ed.  Note.--For  other  cases,  see  Evidence,  Cent.  Dig.  §§  1756,  1757,  2030; 
Dec.  Dig.  <g=»441(l).] 

3.  Evidence  ^=»441(1) — Paroi/— Intention  of  Parties— Contracts — Consid- 

eration. 

Where  the  contract  of  the  Incorporators  for  the  assignment  of  certain 
shares  of  stock  to  be  held  in  escrow  by  the  corporation  was,  in  effect,  a 
gift  of  the  stock  to  the  corporation,  to  be  later  divided  as  the  majority 
holders  might  direct,  they  could  not  show  that  it  was  intended  that  cer- 
tain persons  should  then  have  a  majority  of  the  stock,  and  so  defeat  the 
express  wording  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §{  1756, 1757,  2030: 
Dec.  Dig.  <g=:>441(l).] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  George  D.  Gideon  and  another  against  Hinds,  Noble  & 
Eldredge  and  others.    From  a  judgment  dismissing  the  complaint  and 
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from  intermediate  orders  sustaining  demurrers  thereto,  plaintiffs  ap- 
peal.   Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  BOWLING, 
and  DAVIS,  JJ. 

Frederick  T.  Kelsey,  of  New  York  City,  for  appellants. 

Edward  F.  Clark  and  Roger  Hinds,  both  of  New  York  City,  for 
respondents. 

DOWLING,  J.  The  question  involved  in  this  appeal  is  the  suffi- 
ciency of  the  amended  and  proposed  reamended  complaints,  permission 
to  serve  the  latter  having  been  granted  after  the  demurrer  to  the 
amended  complaint  had  been  sustained,  provided  it  showed  a  meritori- 
ous cause  of  action,  which  it  was  held  it  did  not  set  forth,  and  leave 
to  serve  it  was  therefore  denied.  The  action  is  brought  by  two  stock- 
holders of  the  defendant  corporation,  Hinds,  Noble  &  Eldredge,  for  a 
determination  of  the  rights  of  the  parties  to  the  action  in  $25,000 
worth  of  stock  in  said  corporation,  and  for  an  injunction  restraining 
the  transfer  thereof  by  said  corporation,  or  the  making  of  any  agree- 
ment to  sell  the  same.  The  proposed  reamended  complaint  sets  forth 
the  alleged  facts  in  the  most  favorable  light  to  plaintiffs,  substantially 
as  follows :  In  the  early  part  of  the  year  1904  plaintiff  Noble  and  de- 
fendant Hinds  were  engaged  in  business  under  the  firm  name  of  Hinds 
&  Noble,  as  book  publishers  and  sellers  in  the  city  of  New  York ;  El- 
dredge &  Bro.,  a  New  Jersey  corporation,  was  engaged  in  a  similar 
business  in  the  city  of  Philadelphia,  its  capital  stock  being  owned  and 
controlled  by  plaintiff  Gideon  and  defendant  Eldredge,  the  latter  of 
Arhom  had  agreed  to  sell  all  of  its  capital  stock  to  the  former,  who 
had  paid  part  of  the  purchase  price.  It  having  been  concluded  to  con- 
solidate the  corporation  of  Eldredge  &  Bro.  with  Hinds  &  Noble,  an 
agreement  was  made  in  writing  by  Hinds,  Noble,  Gideon,  Eldredge, 
and  Eldredge  &  Bro.,  whereby  the  business  theretofore  conducted  by 
Hinds  &  Noble  (excepting  the  branch  thereof  wherein  they  dealt  in 
miscellaneous  school  books  and  secondhand  books)  and  the  business 
of  Eldredge  &  Bro.  were  to  be  consolidated  and  conducted  as  one 
enterprise  by  either  the  corporation  of  Eldredge  &  Bro.,  or  a  new  cor- 
poration to  be  organized  under  the  laws  of  the  state  of  New  York 
and  known  as  Hinds,  Noble  &  Eldredge,  as  a  majority  of  the  parties 
thereto  might  agree.  In  either  event  the  capital  stock  of  the  new 
business  was  to  be  $300,000,  whereof  Hinds  &  Noble  were  to  receive 
each  the  amount  of  $93,750  (in  all  $187,500)  in  exchange  for  their 
business  as  transferred  and  for  the  payment  of  $5,250  in  cash.  For 
the  business  of  Eldredge  &  Bro.  and  a  payment  of  $3,000  in  cash  there 
was  to  be  issued  the  remaining  $112,500  of  new  stock,  whereof  the 
amount  of  $91,250  was  to  be  issued  to  Eldredge  and  the  remainder  of 
$21,250  to  Gideon.  Then  follows  the  clause  which  is  the  basis  of  the 
present  controversy: 

"The  said  Hinds,  Noble,  Eldredge  and  Gideon  each  hereby  agrees  that  upon 
receipt  of  the  foregoing  mentioned  stock  he  will  indorse  In  blank  a  certiflcate 
representing  six  thonsand,  two  hundred  and  fifty  dollars  ($6,250)  of  such  stock, 
and  deposit  the  same  in  escrow  with  the  corporation  conducting  the  consolidat- 
ed business,  for  a  period  of  three  years^  at  the  end  of  which  time  the  aggregate 


Digitized  by 


Caoogle 


776  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

of  such  stock,  to  wit:  twenty-five  thousand  dollars  ($25,000)  shall  be  divided 
and  transferred  to  such  parties  and  In  such  amounts  as  shall  be  decided  upon 
by  those  holding  majority  of  stock  of  said  company." 

It  was  further  agreed  that  Hinds,  Noble,  and  Gideon  should  im- 
mediately purchase  $10,000  of  Eldredge's  stock,  and  the  new  corpora- 
tion should  purchase,  out  of  its  surplus  earnings,  10  shares  of  El- 
dredge's  stock  annually  at  par,  and  as  many  more  of  his  shares  as  the 
board  of  directors  might  decide,  until  it  had  bought  from  him  stock 
to  the  amount  of  $55,(XX)  par  value.  Certain  provisions  then  followed 
as  to  the  division  of  the  net  profits,  the  declaration  of  dividends,  op- 
tions of  purchase  of  certain  stock,  prohibiting  the  sale  of  new  stock 
for  a  certain  number  of  years  except  an  amount  of  $10,000  for  dis- 
posal to  teachers  and  influential  parties,  payment  of  annual  salaries 
to  Eldredge,  Gideon,  Hinds,  and  Noble,  and  other  details,  none  of 
which  is  material  to  the  present  controversy.  The  proposed  complaint 
then  sets  forth  that  a  new  corporation,  as  provided  for,  was  organized, 
known  as  Hinds,  Noble  &  Eldredge  and  the  $300,000  of  capital  stock 
was  divided  among  the  parties  as  agreed ;  that  in  order  to  effectuate 
the  provisions  and  intent  of  the  paragraph  of  the  agreement  heretofore 
quoted.  Hinds  indorsed  in  blank  a  certificate  for  $6,300  par  value  of 
such  stock,  Noble  one  for  $6,200,  Eldredge  one  for  $6,300,  and  Gideon 
one  for  $6,200,  and  that  the  four  certificates  were  deposited — 

'in  four  sealed  envelopes  and  deUvered  to  the  defendant  corporation  of  Hinds, 
Noble  &  Eldredge  to  hold  In  escrow  pursuant  to  the  terms  and  provisions  of 
the  section  of  paragraph  third  of  said  agreement  of  March  9, 1904.  hereinbefore 
quoted,  and  was  accepted  by  said  corporation  to  be  held  In  escrow  pursuant 
to  the  terms  and  provisions  of  said  agreement." 

Plaintiffs  pleaded  the  state  of  the  stock  holdings  in  the  corporation 
before  and  after  said  deposit.  They  then  allege  the  intent  and  purpose 
of  the  parties  to  the  agreement,  in  providing  for  a  deposit  of  $25,000 
of  stock  in  escrow,  and  in  making  the  deposit,  which  they  claim,  in 
brief,  was  that,  as  Gideon  and  Eldredge  demanded  more  stock  for  the 
Eldredge  &  Bro.  assets  and  business  than  Hinds  and  Noble  were  will- 
ing to  allow,  a  compromise  was  made  by  which  the  ultimate  disposition 
of  the  $25,000  in  stock  was  to  be  left  to  Noble  &  Hinds— 

"who  should  at  the  expiration  of  the  three-year  period  of  deposit,  fairly  and 
equitably  allot  such  portion  of  said  par  value  stock  to  plaintiff  Gideon  and  de- 
fendant Eldredge  as,  In  the  Judgment  of  said  Hinds  &  Noble,  the  value  of  the 
assets  and  business  of  said  Eldredge  &  Bro.  might,  at  the  expiration  of  said 
three-year  period,  warrant,  returning  to  themselves,  to  wit,  Messrs.  Hinds  and 
Noble,  such  portion,  If  any,  of  the  said  stoclj  as  was  not  required  by  such  fair 
and  equitable  allotment ;  that  in  providing  for  the  disposition  of  the  said  es- 
crow stock,  at  the  end  of  the  said  three-year  period  of  deposit,  by  tliose  hold- 
ing a  'majority  of  the  stock*  of  the  corporation,  all  the  parties  to  the  said 
agreement  of  March  9,  1004,  intended,  and  had  in  mind,  that  plaintiff  Noble 
and  defendant  Hinds  would,  at  the  expiration  of  the  said  three-year  period, 
be  those  holding  the  control  and  the  'majority  of  the  stock'  of  the  corporation, 
and  that  they,  as  such  majority  holders,  would,  and  should,  then  dispose  of 
the  said  escrow  stock  in  the  manner  aforesaid,  and  that  said  ertock  should 
not  be  disposed  of  by  any  stockholders,  or  combination  of  stoclvholders,  other 
than  said  Hinds  &  Noble,  even  though  stockholders  might  also  together  own 
a  majority  of  the  stock  of  the  corporation ;  that  all  parties  to  the  said  agree- 
ment of  March  9,  1904,  intended  that  the  said  escrow  stock  should  be  divided 
by  Messrs.  Hinds  and  Noble,  and  by  no  one  else ;   and  that  the  phrase  'those 
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holding  majority  of  stock,*  used  in  the  said  agreement,  was  intended  by  all 
tlie  said  parties  to  mean,  and  refer  to,  Messrs.  Hinds  and  Noble,  as  such  ma- 
jority stockholders,  and  not  to  any  other  combination  of  stock  interest  which 
might,  at  the  expiration  of  said  three-year  period,  or  any  other  time,  also  con- 
stitute a  stock  majority." 

It  is  then  alleged  that  when  the  three-year  period  expired  (on  March 
9,  1907)*  no  disposition  or  division  of  the  stock  in  question  was  made, 
or  attempted  to  be  made,  nor  was  any  division  thereof  attempted  un- 
til January  12,  1915,  when  the  board  of  directors  of  Hinds,  Noble  & 
Eldredge  passed  resolutions,  directing  that  the  $25,000  of  stock — 
*^e  transferred  on  the  books  of  the  corporation  from  the  names  of  the  four 
individuals  to  that  of  the  corporation  itselt  in  its  own  right,  as  treasury  stock, 
and  that  it  thereafter  be  offered  for  sale  to  certain  named  individuals  friendly 
to  the  interests  of  defendant  Hinds  and  defendant  Eldredge ;  and  that  there- 
upon $2,500  par  value  of  said  escrow  stock  was  immediately  sold,  or  purported 
to  be  sold,  by  the  corporation  to  the  aforesaid  individuals,  and  transterred 
upon  the  books  of  the  corporation  to  their  names,  and  the  balance  of  said 
$25,000  par  value  stock,  to  wit,  $22,500,  was  paid  in  the  name  of  the  corpora- 
tion itsell" 

There  are  then  allegations  tending  to  show  that  the  four  persons  to 
whom  the  stock  was  sold  are  friendly  to  the  interests  of  Hinds  and 
Eldredge,  and  that  they  will  not  be  required  to  pay  the  notes  they  have 
given  for  their  stock,  and  plaintiffs  give  their  views  as  to  the  reason 
for,  and  object  of,  the  action  taken  by  the  board.  There  is  an  allega- 
tion that  the  stock  in  question  has  always  been  treated  and  considered 
by  Gideon,  Noble,  Hinds,  and  Eldredge — 

**as  their  individual  property,  subject  only  to  a  possible  division  thereof  at 
any  time  after  March  9,  1907,  by  Messrs.  Hinds  and  Noble  in  accordance  wltH 
the  intent  of  said  agreement  of  March  9,  1904,  under  which  it  was  deposited 
with  the  corporation,  but  subject  to  no  other  disposition,  except  a  return  of 
it  to  the  said  four  individuals  as  its  owners,  without  the  unanimous  consent  or 
approval  of  all  four  of  the  said  individuals.  That  never,  during  the  said  pe- 
riod was  the  said  stock,  or  any  part  thereof,  transferred,  or  intended  by  any 
one  to  be  transferred,  to  the  corporation  of  Hinds,  Noble  &  Eldredge,  or  to  any 
other  person  or  corporation." 

There  is  a  further  allegation  that  the  stock  of  Hinds,  Noble  & 
Eldredge  cannot  be  purchased  upon  the  open  market,  has  no  market 
value,  and  is  closely  held  by  a  few  stockholders;  that  plaintiffs  can- 
not purchase  stock  in  place  of  the  escrow  stock,  and  the  threatened 
sale  thereof  will  work  incalculable  injury  to  plaintiffs  in  securing 
Hinds  and  Eldredge  in  their  control  of  the  corporation  and  preventing 
plaintiffs  from  regaining  control  thereof,  and  that  plaintiffs  have  no 
adequate  protection  at  law. 

[1,2]  We  agree  with  the  learned  court  at  Special  Term  that  neither 
of  these  complaints  states  a  good  cause  of  action.  Under  the  guise  of 
setting  forth  the  real  intent  and  purpose  of  the  parties  to  the  agree- 
ment, plaintiffs  are  really  seeking  to  reform  their  written  agreement, 
under  seal.  Against  an  action  brought  directly  to  secure  such  a  refor- 
mation the  statute  of  limitation  has  run.  The  agreement  itself  is,  in 
our  opinion,  clear  and  unambiguous,  and  neither  requires  nor  permits 
parol  evidence  to  explain  or  interpret  it.  The  four  individuals  in 
question  parted  with  their  respective  quotas  of  the  $25,000  in  stock  un- 
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der  an^  agreement  by  which  it  was  deposited  with  the  corporation  to 
be  by  it  divided  and  transferred  to  siach  parties  and  in  such  amounts 
as  should  be  decided  upon  by  those  holding  a  majority  of  its  stock. 
The  deposit  was  to  be  for  a  period  of  three  years,  at  the  end  of  which 
time  the  division  should  be  made.  This  amounted  to  no  more  than  a 
prohibitioli  of  division  of  the  stock  for  three  years,  and  is  in  harmony 
with  the  prohibition  against  the  sale  of  any  of  the  new  stock  by  any  of 
the  parties  within  three  years  save  by  unanimous  consent  of  the  board 
of  directors  (with  certain  exceptions),  as  set  forth  in  paragraph  seventh 
of  the  agreement.  Plaintiffs  do  not  claim  that  they  ever  sought  to 
terminate  the  deposit,  or  to  withdraw  their  stock,  or  to  revoke  the 
escrow  agreement.  Nor  does  it  appear  that  they  could  have  done  so 
even  if  they  had  attempted  it,  for  under  the  agreement  they  had  ab- 
solutely parted  with  their  interests  in  their  stock,  and  had  put  it  be- 
yond the  power  of  recall.  They  reserved  no  rights  of  any  kind  in 
the  stock  they  voluntarily  transferred,  and  when  the  corporation  sold 
or  transferred  it,  no  part  of  the  purchase  price  therefor  was  to  be 
paid  over  to  plaintiffs.  In  effect  the  four  individuals  made  a  gift  of 
$25,000  in  stock  to  the  treasury  of  the  corporation,  to  be  disposed  of 
as  those  in  control  of  its  stock  after  the  expiration  of  three  years  might 
determine.  If  plaintiffs  objected  to  the  delay  in  its  distribution,  they 
should  have  taken  steps  to  enforce  earlier  action.  Their  pleadings 
showed  upon  their  face  that  the  stock  remained  throughout  in  the  pos- 
session of  the  corporation  until  its  final  disposition,  and  that  such 
disposition  was  authorized,  empowered,  and  dictated  by  those  then 
owning  a  majority  of  the  capital  stock  of  the  corporation. 

[3]  Nor  can  any  ingenious  combinations  of  the  stock  holdings  of 
the  individuals,  arranged  so  as  to  show  the  possible  variations  of  con- 
trol by  individuals,  alter  the  clear  language  of  the  agreement,  under 
which  the  ultimate  division  of  the  stock  was  to  be  determined  by  those 
in  control  of  the  majority  of  the  stock  at  the  time  of  distribution. 
Their  complaints  show  no  time  after  the  making  of  the  agreement  when 
Hinds  and  Eldredge  were  not  holders  of  a  majority  of  the  stock.  If 
the  intention  was  as  plaintiffs  now  claim,  that  Hinds  and  Noble  should 
divide  the  stock  at  the  end  of  three  years,  why  did  not  the  instrument 
so  provide?  The  agreement  between  the  parties  was  clear  and  ex- 
plicit. Upon  the  faith  of  it,  the  consolidation  of  the  respective  busi- 
ness interests  of  the  firm  and  the  corporation  was  had.  It  is  too  late, 
years  afterwards,  when  a  new  alignment  of  the  individual  holders  of 
the  stock  has  taken  place,  to  seek  to  reform  the  instrument  under  the 
guise  of  ascertaining  the  real  intent  of  the  parties  and  to  import  into 
it  provisions  which  are  repugnant  to  its  express  terms,  thus  changing 
and  varying  its  effect  without  any  claim  of  fraud  or  mistake  in  its 
execution. 

The  judgment  and  orders  appealed  from  are  affirmed,  with  costs  to 
respondents.    Order  filed.    All  concur. 
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In  re  STBINWENDER'S  ESTATE. 

TITLE  GUARANTEE  &  TRUST  CO.  et  al.  v.  TRAVIS,  State  Comptroller. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  6,  1916.) 

Taxation  <©=>900(5) — ^Tbansfeb  Tax— Appeal  from  Subrogati&— Statute. 

Under  Tax  Law  (Consol.  Laws,  c.  60)  §§  230,  231,  providing  for  pro  forma 
approval  by  surrogate  of  report  of  appraiser  of  transfer  tax,  and  section 
232,  providing  for  appeal  to  the  surrogate  from  such  approval,  an  appeal 
from  the  surrogates'  final  decision  runs  to  the  appellate  division. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dec  Dig.  «=>900(5).] 

Appeal  from  Order  of  Surrogate,  New  York  County. 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  Julius  Stein- 
wender,  deceased.  From  an  order  of  the  surrogate  of  New  York 
county,  dismissing  an  appeal  by  the  Title  Guarantee  &  Trust  Company 
and  another,  as  executors  of  the  estate  of  Julius  Steinwender,  de- 
ceased, from  an  order  of  said  surrogate  which  modified  an  order  of 
Surrogate  Fowler  making  certain  assessments  by  Eugene  M.  Travis,. 
Comptroller  of  the  State  of  New  York,  for  an  inheritance  tax,  they 
appeal.    Affirmed. 

Argued  before  CLARKE>  P.  J.,  and  McLAUGHLIN,  SCOTT,. 
SMITH,  and  DAVIS,  JJ. 

Harold  Swain,  of  New  York  City,  for  appellants. 

Schuyler  C.  Carlton,  of  New  York  City,  for  respondent 

SMITH,  J.  Under  section  230  of  the  Tax  Law  an  appraiser  is  ai>- 
pointed  to  appraise  the  taxes  payable  to  the  state  upon  the  death  of  a 
resident  of  the  state.  By  section  231  it  is  provided  that  upon  the 
presentation  of  the  report  of  the  appraiser,  the  surrogate  shall  forth- 
with, as  of  course,  determine  the  cash  value  of  all  estates  and  tlie 
amount  of  tax  to  which  the  same  are  liable.  This  seems  to  be  the 
act  of  the  surrogate  acting  as  an  assessor  upon  advice  given  to  him 
by  the  appraiser.  The  entry  is  made  as  of  course,  without  notice  or 
hearing.  By  section  232  it  is  provided  that  from  this  determination 
any  party  may  appeal  to  the  same  surrogate  who  has  made  the  prior 
order.  That  appeal  is  heard  upon  notice,  and  is  a  judicial  determina- 
tion of  the  amount  of  tax  payable  under  the  law. 

In  the  case  at  bar,  the  appraiser  made  his  report,  which  report  was 
adopted  as  of  course  by  Surrogate  Fowler.  From  the  determination 
of  Surrogate  Fowler  acting  as  an  assessing  officer  an  appeal  was  taken 
under  section  232  to  the  surrogate,  and  came  on  to  be  heard  before 
Surrogate  Cohalan.  Upon  this  appeal  the  determination  was  modi- 
fied, and  certain  remainders  which  originally  had  not  been  taxed  were 
added  to  the  property  taxable  under  the  law.  After  the  order  had 
been  entered  upon  this  judicial  determination  by  the  surrogate,  this 
appellant  appealed  again  to  the  surrogate,  and  the  order  dismissing 
this  appeal  the  appellant  seeks  here  to  review. 

It  is  dear  that  the  only  appeal  authorized  to  the  surrogate  is  ai> 
appeal  from  the  order  of  the  surrogate  acting  as  an  assessing  officer. 
After  such  an  appeal  upon  which  he  has  made  his  judicial  determinar  ' 

^=9For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexe»^ 
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tion  there  is  no  further  appeal  provided  for  to  the  surrogate.  If  either 
party  is  dissatisfied  with  the  determination  of  the  surrogate  upon  that 
appeal,  his  only  remedy  is  to  appeal  to  the  Appellate  Division.  The 
claim  of  the  appellant  here,  however,  is  that  upon  that  appeal  to  tlie 
surrogate  certain  property  was  added  to  the  list  of  property  taxable, 
and  in  adding  that  property  he  was  simply  acting  as  an  assessing  offi- 
cer, so  that  an  appeal  to  the  surrogate  himself  under  section  232  would 
be  required  from  that  part  of  the  order.  This  clearly  cannot  be  so. 
It  is  not  possible  that  the  review  by  a  surrogate  is  partly  judicial  and 
partly  ministerial.  The  review  is  upon  notice  to  all  parties  interested, 
so  that  the  determination  is  in  all  respects  a  judicial  determination,  and 
it  was  clearly  not  in  the  contemplation  of  the  Legislature  that  an  ap- 
peal to  the  surrogate  should  be  had  from  a  judicial  determination  made 
by  himself. 

The  order  of  the  surrogate  dismissing  the  appeal  should  therefore 
be  affirmed,  with  $10  costs  and  disbursements.  Order  filed.  All  con- 
cur. 


VOSKA,  FOELSCH  &  SIDLO,  Inc.,  v.  RUTAND. 
(Supreme  Court,  Appellate  Division,  First  Department.    May  5,  1916.) 

1.  Frauds,  Statutb  or  ^s»17 — ^Promise  to  Answer  fob  Debt  of  Anotheb. 

Where  the  vice  president  of  a  realty  company,  engaged  in  renovating  a 
building,  promised  to  pay  a  subcontractor  for  marble  work  by  stating,  "If 
the  *  *  *  company  is  not  going  to  give  you  a  check,  I  am  going  to 
give  you  my  personal  check,"  the  subcontractor  could  not  recover  on  such 
promise,  as  to  money  already  earned  when  it  was  made,  without  violat- 
ing the  statute  of  frauds. 

[Ed.  Note. — ^For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  §§  13,  16, 
17;   Dec.  Dig.  «8=>17,] 

2,  Guaranty  «=»16(3) — Consideration — Sufficiency. 

Where  the  subcontractor  for  marble  work  on  a  building  in  course  of 
renovation  was  about  to  quit  and  leave  the  work  unfinished,  when  the 
vice  president  of  the  renovating  company  stated  that,  if  the  company 
would  not  give  the  contractor  a  check,  he  would  do  so,  the  vice  president's 
interest,  as  a  stockholder  of  his  company,  that  the  work  should  not  be 
suspended,  was  sufficient  consideration  for  his  promise  to  pay  the  marble 
contractor  for  the  work  remaining  to  be  done. 

[Ed.  Note.— For  other  cases,  see  Guaranty,  Cent  Dig,  {  16;  Dec.  Dig. 
«=»16(3).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Voska,  Foelsch  &  Sidlo,  Incorporated,  against  Irving 
Ruland.  From  a  judgment  for  plaintiff,  and  an  order  denying  motion 
for  new  trial,  defendant  appeals.  Judgment  modified,  by  reducing  the 
recovery,  and,  as  modified,  aflirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. 

Noah  A.  Stancliffe,  of  New  York  City,  for  appellant 
Otto  C.  Sommerich,  of  New  York  City,  for  respondent. 

^=9For  other  cases  see  same  topic  &  KBT-NXJMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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SCOTT,  J.  In  the  year  1913  a  corporation  known  as  the  Forty; 
First  Street  Realty  Company,  of  which  defendant  was  a  stockholder 
and  the  vice  president,  was  engaged  in  renovating  a  building  at  Forty- 
First  street  and  Broadway  in  the  city  of  New  York.  The  property  was 
incumbered  by  a  large  purchase-money  first  mortgage,  and  reliance 
seems  to  have  been  had  upon  a  second  mortgage  to  raise  the  funds 
necessary  to  be  used  in  the  work  of  renovation.  In  July,  1913,  the 
Realty  Company  entered  into  a  contract  with  plaintiff  for  certain 
marble  work.  The  original  contract  was  for  $6,231,  and  the  amount 
payable  was  increased  by  subsequent  orders  to  $8,487.35.  It  was 
agreed  that  85  per  cent,  of  the  money  earned  should  be  paid  as  the 
work  progressed,  the  remaining  15  per  cent,  being  payable  when  the 
work  had  been  completed  to  the  satisfaction  of  the  architect.  The 
company  seems  to  have  been  dilatory  in  making  payments  almost  from 
the  beginning,  and  complaints  from  the  plaintiff  were  frequent.  These 
complaints  were  usually  addressed  to  the  defendant,  who  assumed  and 
exercised  very  active  supervision  of  the  work.  Finally  a  time  came 
in  January,  1914,  when  plaintiff  appears  to  have  become  apprehensive 
that  the  company  would  default  in  making  the  final  payments,  and  on 
January  16,  1914,  it  decided  to  withdraw  its  workmen  and  quit  the 
work.  Then  occurred  a  conversation  between  plaintiff's  president  and 
defendant,  as  the  former  testifies  and  as  the  jury  have  found,  out  of 
which  the  plaintiff  attempts  to  spell  out  a  separate  independent  prom- 
ise on  the  part  of  defendant  to  pay  to  plaintiff  "all  moneys  due  and 
to  become  due"  under  the  aforesaid  agreement.  At  the  time  this  prom- 
ise is  alleged  to  have  been  made  there  was  due  to  plaintiff,  for  work 
already  done,  about  $2,100.  After  the  promise,  and  in  alleged  reliance 
thereon,  the  plaintiff  did  work  and  furnished  materials  to  the  value  of 
about  $415.  The  last  item  of  work  was  done  and  the  last  item  of  ma- 
terial furnished  on  January  25,  1914,  and  a  mechanic's  lien  against 
the  property  was  filed  on  February  21,  1914. 

The  promise  relied  upon,  according  to  plaintiff's  version,  which  we 
accept  for  the  purpose  of  this  appeal,  was  oral,  and  took  place  after 
plaintiff  had  threatened  to  quit  the  work  and  defendant  had  urged  him 
not  to  do  so.    Plaintiff's  president  testified  that : 

On  January  16tb  defendant  "asked  me  to  go  ahead  and  complete  the  work, 
and  that  he  guaranteed  I  will  get  the  money  from  the  Forty-First  Street 
Company  that  he  is  going  to  get  me  his  check," 

He  further  testified  that  on  the  following  day  defendant  said : 

"And  I  cannot  afford  any  delay.  I  have  too  many  bonds,  and  I  guarantee 
jrou  that  you  will  get  every  dollar  coming  to  you  for  all  the  work ;  and  if 
the  Forty-First  Street  CJompany  is  not  going  to  give  you  a  check,  I  am  going 
to  give  yon  my  personal  check.'* 

The  precise  question  involved  in  this  appeal  is  whether  or  not  this 
promise  is  obnoxious  to  the  statute  of  frauds,  as  a  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another,  not  having  been  re- 
duced to  writing,  and  no  note  or  memorandum  thereof  in  writing  hav- 
ing been  signed  or  subscribed  by  defendant.  The  trial  court  held  that 
it  was  not  within  the  statute,  and  that,  if  defendant  made  the  promise 
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as  alleged,  he  was  liable  for  the  debt.    The  appeal  challenges  the  cor- 
rectness of  this  ruling. 

The  question  when  a  promise,  made  under  circumstances  similar  to 
those  presented  in  the  principal  case,  is  within  and  when  without  the 
statute  has  been  much  discussed.  The  much-cited  case  of  White  v. 
Rintaul,  108  N.  Y.  222,  15  N.  E.  318,  reviewed  the  course  of  the  deci- 
sions down  to  the  year  in  which  it  was  decided  (1888),  and  laid  down 
the  following  rule : 

"Where  the  primary  debt  subsists  and  was  antecedently  contracted,  the 
promise  to  pay  la  original,  when  It  is  founded  on  a  new  consideration  moving 
to  the  promisor  and  beneficial  to  him,  and  such  that  the  promisor  thereby 
comes  under  an  independent  duty  of  payment  irrespective  of  the  principal 
debtor." 

In  that  particular  case  the  debt  was  evidenced  by  certain  promissory 
notes,  not  yet  due  when  the  promise  was  made,  and  the  condition  upon 
which  it  was  made  was  that  plaintiff  would  forbear  any  efforts  at  their 
collection  after  maturity.  The  consideration  for  the  new  promise 
was  found  in  the  facts  of  such  forbearance,  and  that  the  promisor  was 
a  father  of  one  of  the  members  of  the  firm  giving  the  notes  and  a  cred- 
itor thereof.  The  same  question  has  arisen  more  often  in  relation 
to  building  contracts  than  any  others. 

In  Raabe  v.  Squier,  148  N.  Y.  81,  42  N.  E.  516,  the  plaintiff,  as 
subcontractor,  agreed  to  deliver  to  the  principal  contractor  for  the 
erection  of  a  building  certain  materials.  Several  deliveries  were  made^ 
for  which  the  subcontractors  had  not  been  paid.  A  final  delivery  was 
due,  which  the  subcontractors  refused  to  make  until  paid  for  what 
they  had  already  delivered.  The  defendants  urged  the  subcontractors 
to  make  the  final  delivery,  stating  that  they  were  the  owners  of  the 
building  and  wanted  it  finished,  and  "that  if  plaintiffs  would  go  ahead 
and  deliver  the  rest  of  the  material  they  would  see  them  paid  therefor ; 
that  if  Squier  and  Whipple  [the  principal  contractors]  did  not  pay 
they  [the  defendants]  would  take  it  out  of  the  amount  going  to  them, 
and  would  pay  the  plaintiffs."  This  was  held  to  be  a  valid,  original, 
and  independent  promise  as  to  the  material  delivered  after  the  promise 
was  made;  the  court  taking  pains  to  point  out  that  the  question  of 
liability  to  pay  for  the  material  delivered  before  the  promise  was  made 
did  not  enter  into  the  case,  having  been  separately  paid  for. 

Almond  v.  Hart,  46  App.  Div.  431,  61  N.  Y.  Supp.  849,  also  arose 
under  a  building  contract  in  which  the  owners  of  the  building  were 
held  liable  upon  an  independent  promise  to  pay  a  subcontractor  if  he 
would  continue  at  work.  In  that  case  the  court  fouind  the  promise  to 
be  a  direct  and  unequivocal  one  to  pay  the  subcontractor,  and  that  it 
was  not  conditioned  upon  the  failure  of  the  principal  contractor.  The 
court  said : 

**The  test  is  whether  the  person  sought  to  be  held  liable  is  primarily  so, 
or  only  in  case  of  default  of  another.  The  precise  language  used  la  not  al- 
ways significant.  It  is  the  character  of  the  obligation  sought  to  be  assumed, 
and  the  Intention  of  the  parties,  and  the  circumstances  surrounding  the 
transaction,  which  are  controlling," 

In  Schwoerer  &  Sons,  Inc.,  v.  Stone,  130  App.  Div.  796,  115  N. 
Y.  Supp.  440,  affirmed  200  N.  Y.  560,  93  N.  E.  1116,  the  promise  relied 
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Upon  was  absolute  and  unconditional,  and  the  defendant's  interest  in 
seeing  the  contract  performed  furnished  ample  consideration.  As  the 
court  said : 

"It  was  an  orlglDal  promise  founded  on  a  new  consideration,  which  was 
work  thereafter  to  be  performed  and  materials  thereafter  to  be  furnished." 

In  R.  &  L.  Co.  V.  Metz,  165  App.  Div.  533,  ISO  N.  Y.  Supp.  843, 
affirmed  215  N.  Y.  695,  109  N.  E.  1091,  in  which  the  question  arose  on 
demurrer  to  the  complaint,  tlie  promise  alleged  was  direct  and  uncon- 
ditional, and  founded  upon  a  new  and  independent  consideration. 

The  only  one  of  these  authorities  in  which  the  promise  was  made 
conditional  upon  a  failure  of  the  original  contractor  to  pay  was  Raabe 
V.  Squier,  supra,  and  in  that  case  the  promise  was  enforced  only  as  to 
work  and  materials  thereafter  to  be  done  and  furnished;  the  theory 
being  that  as  to  such  work  and  materials  a  new  and  independent  con- 
tract had  been  made,  founded  on  a  new  consideration. 

[  1  ]  In  the  present  case  the  promise  testified  to  by  plaintiff's  presi- 
dent and  relied  upon  by  plaintiff  was  frankly  conditional  upon  non- 
payment by  the  Forty-First  Street  Company,  the  original  contractors 
The  language  is : 

"//  the  Forty-First  Street  Company  is  not  going  to  give  you  a  check,  I  am 
going  to  give  you  my  personal  check." 

Although  this  promise  may  have  been  understood  by  plaintiff  to 
refer  as  well  to  the  money  already  earned  as  to  that  to  be  earned  in 
reliance  upon  it,  it  is  quite  clear  that  it  cannot  be  made  effective  as 
to  the  money  already  earned  without  violating  the  statute  of  frauds. 
For  that  work  the  Forty-First  Street  Company  was  indebted  to  plain- 
tiff, and  defendant's  conditional  promise  to  pay  it  was  a  promise  to 
pay  the  debt  of  another.  Being  such,  and  being  oral,  it  was  within 
the  statute,  even  if  supported  by  a  sufficient  consideration. 

[2]  As  to  the  money  thereafter  earned  we  think  a  different  rule 
must  be  applied,  on  the  authority  of  Raabe  v.  Squier,  supra.  The 
plaintiff  was  about  to  quit  and  leave  the  work  unfinished.  It  was  to 
defendant's  interest  as  a  stockholder  in  the  Forty-First  Street  Com- 
pany that  the  work  should  not  be  suspended.  This  furnished  suffi- 
cient consideration  for  an  independent  promise  to  pay  plaintiff  for 
the  work  remaining  to  be  done. 

Fortunately  there  is  no  dispute  about  the  figures,  and  we  are  able 
to  ascertain  from  the  plaintiff's  own  evidence  just  how  much  the  de- 
fendant is  liable  for  upon  this  theory  of  the  case.  The  whole  amount 
claimed  to  be  due  at  the  end  of  the  work  was  $2,515.44,  and  for 
this  sum,  with  interest,  plaintiff  has  recovered  judgment.  Plaintiff's 
president  testified  that,  of  this  amount,  $415  represented  the  work 
done  and  materials  furnished  after  January  16,  1914,  the  date  on  which 
the  alleged  promise  was  made.  Plaintiff  could  not  have  relied  on 
defendant's  promise  as  to  any  work  done  or  materials  furnished  be- 
fore the  promise  had  been  made,  and  the  promise,  in  the  form  in 
which  it  was  made,  was  valid  and  binding  only  as  to  work  done  and 
materials  furnished  after  it  was  made  and  in  reliance  upon  it.    It  fol- 
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lows  that  the  judgment  must  be  modified,  by  reducing  the  recovery 
to  $415,  with  interest,  and,  as  modified,  affirmed,  without  costs  in  this 
court.    All  concur. 


I.EVIN  V.  ABRAHAMS. 

(Supreme  CJourt,  Appellate  Term,  First  Department.    May  9,  1916.) 

L  Landlord  and  Tbnant  ^=s>162 — Condition  of  Premises — Landlord's 
Duty. 

It  is  the  duty  of  a  landlord  to  use  reasonable  care  to  keep  a  haUway  in 
common  use  by  tenants  and  in  his  control,  in  a  reasonable  safe  condi- 
tion, and  for  a  servant  to  leave  a  paU  in  the  dimly  lighted  haUway,  in  the 
absence  of  explanation,  would  be  evidence  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §  629 ; 
Dec.  Dig.  «=»162.] 

2.  Appeal  and  Error  <&=»027(3) — Questions  of  Fact — Inferences. 

On  appeal  from  the  dismissal  of  a  complaint  for  insafflcient  evidence, 
the  plaintiff  is  entitled  to  the  most  favorable  inferences  deducible  from 
the  evidence. 

[Bd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f {  3748, 
4024;  Dec.  Dig.  <©=»927(3).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Rose  Levin  against  Harry  Abrahams.  From  a  judgment 
dismissing  the  complaint,  with  costs,  after  a  trial  before  a  jury,  plain- 
tiff appeals.    Reversed,  and  a  new  trial  ordered. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Charles  Liebling,  of  New  York  City  (Charles  Goldzier,  of  New 
York  City,  of  cotmsel),  for  appellant. 

William  A.  Jones,  Jr.,  of  New  York  City  (Fred  P.  Harrington,  of 
New  York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  The  action  is  brought  by  a  tenant  to  recover 
damages  from  the  landlord  for  personal  injuries  caused  by  the  plain- 
tiff tripping  over  a  pail  which  plaintiff  alleges  was  negligently  left  in 
the  hall  and  immediately  in  front  of  the  door  to  her  apartment.  The 
hall  was  in  common  use  by  the  tenants  and  in  control  of  defendant. 

[1]  The  evidence  showed  that  on  the  day  of  the  accident,  October 
28,  1912,  after  plaintiff  had  ascended  the  stairs  and  was  passing  along 
the  hallway  to  her  apartment,  she  tripped  and  fell  over  a  scrub  pail 
which  was  standing  38  inches  in  front  of  her  door,  there  being  very 
little  light  in  the  hall.  Plaintiff  testified  that  she  had  seen  that  pail 
many  times  before  in  the  hands  of  the  scrubman  or  janitor,  who  used 
it  in  scrubbing  the  hall  floors.  It  was  conceded  that  the  janitor  used  a 
galvanized  iron  pail  in  scrubbing  the  floors.  The  plaintiff  also  testified 
Siat  immediately  after  the  accident  the  janitor  assisted  her.  A  tenant 
who  occupied  rooms  on  the  floor  above  testified  that  she  heard  plain- 
tiff scream  at  the  time  of  the  accident ;  that  she  went  downstairs,  and 
found  that  plaintiff  had  been  lifted  up  by  the  janitor's  helper;  that  she 

^=AFor  oTber  casee  see  some  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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said  the  pail  which  had  caused  the  accident  she  had  seen  prior  ta 
that  time  used  by  the  man  who  was  scrubbing  the  floor ;  that  on  the 
morning  of  the  accident  that  man  was  washing  the  second  floor,  and 
had  a  pail  with  him,  and  that  it  was  the  same  pail  that  caused  the  ac- 
cident ;  that  she  saw  a  pail  on  the  floor  upset,  and  the  water  spilled, 
and  the  same  man,  the  assistant  janitor,  wiped  up  the  floor  and  took 
the  pail  downstairs. 

At  the  close  of  the  case,  the  court,  upon  motion  of  defendant,  whc 
called  no  witnesses,  dismissed  the  complaint,  upon  the  groimd  that 
there  was  no  sufficient  evidence  as  to  whose  pail  it  was,  or  how  it  came 
there,  to  which  dismissal  exception  was  duly  taken.  It  was  the  duty 
of  the  defendant  to  use  reasonable  care  to  keep  the  hallway  in  a  reason- 
ably safe  condition.  If  the  servant  of  the  landlord  left  this  pail  in 
the  place  testified  to  by  plaintiflf,  it  would,  we  think,  in  the  absence  of 
any  explanation,  be  evidence  of  negligence.  The  circumstances  proved 
were,  we  think,  sufficient  to  warrant  the  jury  in  finding  that  the  pail 
was  in  the  use  of  the  landlord  and  was  left  in  the  place  where  plain- 
tiff fell  over  it  by  the  janitor's  helper. 

Under  the  authority  of  Cooley  v.  Trustees  of  Brooklyn  Bridge,  46 
App.  Div.  243,  61  N.  Y.  Supp.  1,  the  facts  in  which  case  are  strongly 
analogous  to  the  facts  in  the  case  at  bar,  it  was  held  that  the  jury 
may  draw  inferences  of  negligence  from  the  surrounding  facts  and 
circumstances.  And  we  think  that  in  the  present  case  the  jury  would 
have  been  amply  justified  in  drawing  the  inference  that  the  pail  was 
placed  in  the  hallway,  where  plaintiflf  fell  over  it,  by  the  servant  of 
the  landlord  while  in  the  performance  of  his  duties,  pursuant  to  his 
employment. 

[2]  The  plaintiff  being  entitled  to  the  most  favorable  inferences 
deducible  from  the  evidence,  we  think  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event.    All  concur. 


NBWBUKGER-MORRIS  CO.  v.  TALCOTT. 
(Supreme  Court,  Appellate  Division,  First  Department.    May  6,  1916.) 

1.  IivTEBEST  ^=»60— Compound  Interest. 

A  written  agreement  that  "interest  shall  be  churged  and  credited  to  the 
account  current  •  •  •  at  the  rate  of  6  per  cent,  per  annum,"  under 
which  accounts  were  rendered  monthly,  does  not  warrant  the  monthly 
compounding  of  interest, 

[Ed.  Note.— For  other  cases,  see  Interest,  Cent  Dig.  §f  134-137;  Dec. 
Dig.  €=»60.] 

2.  Factors  ^=>44— Commission  fob  Services. 

A  factor's  contract,  providing  for  9%  per  cent,  commission  on  the  first 
$100,000  of  sale  and  5  per  cent,  on  all  sales  over  that  amount,  does  not 
warrant  a  charge  for  commissions  at  the  higher  rate  for  the  first  $100,000 
of  sales  for  each  year  of  the  contract,  but  the  higher  rate  may  be  charged 
only  on  the  first  $100,000  of  sales  made  after  the  contract  went  into  effect. 

[Ed.  Note. — For  other  cases,  see  Factors,  Cent  Dig.  |{  58,  B9 ;  Dec.  Dig. 
<Sg>44.] 

^soFor  other  casee  see  same  topic  ft  KEY-NUMBBR  In  all  Key-Numbered  DlgeeU  ft  Indexes- 
158N.X.S.— «) 


Digitized  by 


Caoogle 


786  158  NBW  YORK  SDPPLEMBNT  (Sup.  Ct 

3.  Account  Stated  ^=5>6(2) — Compound  Interest. 

The  rendition  and  retention  of  an  account  showing  the  compounding  of 
interest,  which  is  unauthorized  by  the  contract,  is  not  the  equivalent  of 
a  promise  to  pay  such  interest,  and  the  payment  thereof  may  be  resisted, 
notwithstanding  such  retention. 

[Ed.  Note.~For  other  cases,  see  Account  Stated,  Cent.  Dig.  K  31-^4,  36- 
38 ;   Dec.  Dig.  <g=>6(2).] 

4.  Account  Stated  ^=»  6(2) — Surchabgino  and  Falsifying. 

Assent  to  the  correctness  of  an  account  will  not  be  implied  from  receipt 
and  retention  thereof  without  objection,  where  the  claim  is  subject  to  a 
special  contract  with  which  the  account  as  made  up  is  at  variance. 

[Ed.  Note.— For  other  cases,  see  Account  Stated,  Cent.  Dig.  ||  31-^4, 
36-a8 ;   Dec.  Dig.  €=»6(2).] 

5.  Account  Stated  ^=»6(2) — Retention— Effect. 

The  receipt  and  retention  of  an  account  containing  illegal  or  unauthor- 
ized charges  does  not  operate  as  an  estoppel  in  favor  of  the  party  render- 
ing it,  unless,  acting  upon  the  faith  of  Its  acceptance,  he  has  done  or  re- 
frained from  doing  something  to  his  disadvantage. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Cent  Dig.  H  31-34, 
36-^38;  Dec.  Dig.  «=»6(2).] 

6.  Factors  ^=:>44— Reimbursement  fob  Expenses. 

Under  a  factor's  contract,  giving  him  a  general  lien  on  all  the  merchan- 
dise covered  by  the  contract  for  "all  outlays.  Including  legal  expenses, 
and  for  liabilities  incurred  by  reason  of  any  act  done  or  omitted"  by  his 
principal,  where  the  factor,  on  information  that  his  principal  is  surrepti- 
tiously violating  the  contract,  retains  counsel  and  employs  detectives 
to  ascertain  and  pass  upon  the  facts,  he  cannot  recover  such  expenses  from 
his  principal. 

[Ed.  Note. — For  other  cases,  see  Factors,  Cent.  Dig.  {{  58,  59 ;  Dec.  Dig. 
<g=>44.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Newburger-Morris  Company  against  James  Tal- 
cott.  From  a  judgment  of  the  Special  Term,  both  parties  appeal. 
Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. 

Frederick  M.  Czaki,  of  New  York  City,  for  plaintiff. 
Julius  Henry  Cohen,  of  New  York  City,  for  defendant 

SCOTT,  J.  This  action  arises  out  of  a  contract  dated  June  21, 
1909,  whereby  the  defendant  agreed,  for  certain  consideration,  to  act 
as  factor  for  plaintiff,  who  was  a  merchant  doing  business  in  the  city 
of  New  York.  The  contract  by  its  terms  was  to  run  to  and  including 
September  1,  1910,  and  thereafter  subject  to  termination  at  any  time 
upon  30  days'  notice  given  by  either  of  the  parties  to  the  other.  In  its 
essential  features  the  contract  does  not  differ  from  that  which  was  con- 
sidered by  this  court  with  some  care  in  Spain  v.  Talcott,  165  App. 
Div.  815,  152  N.  Y.  Supp.  611.  It  provides,  in  brief,  that  defendant 
should  be  the  sole  factor  and  selling  agent  of  plaintiff,  and  that  the 
latter  should  consign  to  him  for  sale  upon  commission  the  whole  stock 
of  goods  owned  or  held  by  plaintiff  when  the  contract  was  made,  and 
all  goods  which,  during  the  continuance  of  the  agreement,  plaintiff 
should  purchase,  manufacture,  or  receive  for  sale.    All  goods  were  to 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  4b  Indexes 
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be  sold  by  defendant  and  invoiced  in  his  name,  although  in  point  of 
fact  the  sales  were  made  by  plaintiff's  office  force.  All  accounts  were 
payable  to  and  collected  by  defendant.  The  lease  of  the  place  of  busi- 
ness was  taken  in  his  name,  and  he  agreed  to  pay  the  rent  up  to  a  cer- 
tain stipulated  figure,  and  the  insurance  was  to  be  made  payable 
to  him.  He  had  general  supervision  over  the  business  and  passed  up- 
on the  credits.  He  agreed  to  advance  to  plaintiff  on  demand  up  to 
50  per  cent,  of  the  net  cost  of  merchandise  purchased  and  75  per  cent. 
of  the  net  value  of  outstanding  accounts.  For  these  advances  and  for 
his  services  in  supervising  the  accounts  and  collecting  the  bills  for 
merchandise  it  was  agreed  that  defendant  should  receive  interest  on 
his  advances  and  a  commission  on  the  amount  of  sales.  The  contract 
was  terminated  by  the  plaintiff  by  the  notice  provided  for  on  Sep- 
tember 29,  1911.  A  partial  settlement  was  had  without  prejudice 
to  the  rights  of  the  parties  on  matters  not  agreed  to. 

The  court  has  found  that  on  or  about  the  1st  day  of  October,  1909, 
and  on  or  about  the  1st  day  of  each  and  every  month  thereafter  until 
and  including  the  1st  day  of  September,  1911  (when  the  agreement  was 
terminated),  the  defendant  rendered  to  plaintiff  statements  of  the  deal- 
ings between  the  parties  for  the  preceding  month;  that  plaintiff  re- 
tained each  and  every  one  of  the  aforesaid  statements,  and  made  no 
protest  or  objection  as  to  any  of  them  until  after  the  1st  day  of  Oc- 
tober, 1911 ;  that  said  statements  are  not  in  any  wise  affected  or  tainted 
by  fraud  on  the  part  of  defendant ;  and  that  plaintiff  was  at  all  times 
subsequent  to  the  receipt  of  said  statements  familiar  with  the  nature, 
contents,  and  purport  thereof,  and  was  not  placed  under  any  duress 
or  coercion  with  reference  thereto  by  defendant. 

[1]  The  defendant,  on  his  appeal,  calls  in  question  the  propriety 
of  the  judgment  at  Special  Term  in  so  far  as  it  disallows  his  claim  to 
be  entitled  to  compound  interest  upon  his  advances,  and  his  computa- 
tion of  the  commissions  for  his  services.  So  far  as  the  claim  to  com- 
pound interest  is  concerned,  the  case  presented  is  no  different  from 
that  considered  in  Spain  v.  Talcott,  supra,  and  we  adhere  to  our  views, 
expressed  in  that  case,  that  the  contract  does  not  warrant  the  monthly 
compounding  of  interest. 

[2]  The  other  question  presented  by  the  defendant's  appeal  was 
not  presented  or  considered  in  the  Spain  Case.  The  contract  provides 
that: 

"For  his  services  as  factor,  supervisor,  and  selling  ai^ent  as  aforesaid  James 
Talcott  shall  receive  9%  per  cent,  on  the  first  $100,000  of  sales,  which  com- 
mission is  guaranteed  to  the  said  James  Talcott  by  the  said  Green-Newburger 
Company,  and  5  per  cent,  on  all  sales  over  and  above  that  amount,  to  be  com- 
puted on  the  net  amount  of  sales  of  the  consigned  goods." 

The  $100,000  of  sales  was  reached  in  a  few  months  after  business  be- 
gan under  the  agreement  of  September,  1908.  Thereafter  defend- 
ant charged  commission  at  the  rate  of  5  per  cent,  until  September  1, 
1909,  when  he  began  to  again  charge  9%  per  cent,  claiming  that  under 
the  contract  he  was  entitled  to  9%  per  cent,  on  the  first  $100,000  of 
sales  for  each  year  that  the  contract  ran.  This  claim  we  consider  to  be 
entirely  unfounded.     The  contract  is  perfectly  clear  and  explicit. 
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and  there  is  no  room  for  construction.  It  was  not  a  contract  for  a 
year  with  annual  renewals,  but  a  single  contract  running  for  one 
year  at  all  events,  and  thereafter  continuing  until  terminated  by  a 
notice  from  one  of  the  parties  to  the  other.  This  is  clearly  and  def- 
initely provided.  So  as  to  the  commissions  defendant  is  given  the  right 
to  charge  the  higher  rate  of  commissions  only  on  the  first  $100,000 
of  sales  made  after  the  contract  went  into  effect.  It  is  expressly  stip- 
ulated that  for  all  sales  after  that  amount  the  defendant  should  be 
entitled  to  only  5  per  cent,  commission. 

[3]  Upon  both  of  the  questions  raised  on  the  defendant's  appeal 
the  judgment  appealed  from  is  right,  unless  plain tiflf  has  precluded  it- 
self from  raising  them  by  accepting  and  retaining,  without  protest  or 
objection,  the  monthly  accounts  current  in  which  the  unauthorized 
<:harges  of  compound  interest  and  commissions  were  plainly  shown. 
The  defense  that  accounts  were  stated  and  agreed  to  between  the  par- 
ties was  not  set  up  in  the  answer,  but  these  accounts  are  none  the 
less  relied  upon  as  evidence  of  an  agreement  by  the  parties  to  the 
items  and  charges  contained  therein.  The  finality  of  similar  accounts 
current  was  insisted  upon  in  the  Spain  Case,  supra,  in  relation  to  the 
<:ompounding  of  interest;  but,  as  it  appeared  that  the  plaintiflF  in  that 
case  had  from  the  beginning  protested  against  being  charged  com- 
pound interest,  it  was  manifest  that  the  accounts  did  not  express  an 
acquiescence  and  agreement  between  the  parties.  In  the  present  case 
no  such  protests  are  shown,  but  the  question  still  remains  whether  the 
acquiescence  by  the  plaintiff  in  the  charges  which  we  find  to  be  illegal 
and  unauthorized  by  the  contract,  such  acquiescence  being  evidenced 
by  the  monthly  receipt  of  accounts  showing  such  charges  and  the  re- 
tention thereof  without  objection  or  protest,  so  far  concludes  the  plain- 
tiff as  to  prevent  his  successful  objection  now  to  said  charges.  We 
think  not.  It  is  true  that  as  to  certain  matters  contained  in  such  an  ac- 
<:ount  a  party  will  be  presumed  to  have  acquiesced  in  the  correctness 
of  the  account  by  receiving  and  retaining  it  without  objection,  and  that 
as  to  such  matters  he  may  not  afterwards  attack  the  account  except 
for  fraud  or  mistake.  But  it  is  not  as  to  every  matter  embraced  in 
such  an  account  that  such  acquiescence  is  presumed.  So  far  as  con- 
cerns the  compounding  of  interest,  it  is  settled  by  the  highest  authori- 
ty that  the  rendition  and  retention  of  an  account  showing  the  com- 
pounding of  interest  is  not  the  equivalent  of  a  promise  to  pay  such 
interest,  and  the  payment  thereof  may  be  resisted,  notwithstanding 
the  receipt  and  retention,  without  protest  or  objection,  of  an  account 
showing  a  charge  of  compound  interest.  Young  v.  Hill,  67  N.  Y.  162, 
23  Am.  Rep.  99;  Keane  v.  Branden,  12  La.  Ann.  20;  Goodrich  v.  Cof- 
fin, 83  Me.  324,  22  Atl.  217;  Jorgensen  v.  Kingsley,  60  Neb.  44,  82 
•N.  W.  104;  Peeples  v.  Yates,  88  Miss.  289,  40  South.  996. 

[4,  5]  So  also  as  to  the  unwarranted  charge  for  commissions  the 
established  rule  is  that  assent  to  the  correctness  of  the  account  will 
not  be  implied  from  receipt  and  retention  without  objection,  where  the 
claim  is  subject  to  a  special  contract  with  which  the  account  as  made 
up  is  at  variance.  Lockwood  v.  Thome,  18  N.  Y.  285;  Donald  v. 
Gardner,  44  App.  Div.  235,  60  N.  Y.  Supp.  668;  Kusterer  Brewing  Co. 
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V.  Friar,  99  Mich.  190,  58  N.  W.  52;  Gallinger  v.  Lake  Shore  Traffic 
Co.,  67  Wis.  529,  30  N.  W.  790;  Valley  Lumber  Co.  v.  Smith,  71  Wis. 
304,  37  N.  W.  412,  5  Am.  St.  Rep.  216.  It  is  well  settled  that  the  re- 
ceipt and  retention  of  an  account  containing  illegal  or  tmauthorized 
charges  does  not  operate  as  an  estoppel  in  favor  of  the  party  rendering 
it  unless,  acting  upon  the  faith  of  its  acceptance,  he  has  done  or  re- 
frained from  doing  something  to  his  disadvantage.  Of  this  there  is 
no  evidence  in  the  present  case. 

It  follows  that  the  plaintiff  has  not,  by  the  receipt  and  retention  of 
the  monthly  accounts  current,  precluded  himself  from  contesting  upon 
the  trial  herein  the  validity  of  the  charges  for  compound  interest  and 
excessive  commissions. 

[8]  The  plaintiff's  appeal  presents  for  consideration  but  a  single 
question  as  to  a  charge  against  plaintiff  for  certain  legal  expenses  in- 
curred by  defendant.  These  charges  are  allowed  by  the  judgment. 
The  contract  provided  that  defendant  should  be  the  sole  factor  and 
selling  agent  for  plaintiff,  that  all  goods  purchased  by  it  should  be 
consigned  to  him,  and  that  he  should  at  all  times  have  a  lien  on  the 
unsold  goods  for  his  advances,  etc.  Information  was  received  by  de- 
fendant that  plaintiff  was  surreptitiously  violating  these  provisions  of 
the  contract,  and  he  retained  counsel  and  employed  detectives  to  as- 
certain the  facts  and  to  determine  and  enforce  his  rights  against  plain- 
tiff. For  the  expenses  thus  incurred  the  judgment  allows  the  defend- 
ant to  recover  from  plaintiff.  This  we  think  was  error.  The  only 
clause  in  the  contract  which  is  cited  as  justifying  this  charge  against 
plaintiff  is  one  which  gives  defendant  a  general  lien  upon  all  the  mer- 
chandise covered  by  the  contract  for  "all  outlays  of  every  sort,  includ- 
ing all  legal  expenses  and  reasonable  counsel  fees,  and  for  all  liabilities 
which  shall  be  made  or  incurred  by  James  Talcott  in  connection  with 
the  said  business,  or  by  reason  of  any  act  done  or  omitted"  by  the 
plaintiff. 

Clearly  the  liabilities  covered  by  this  clause  were,  like  the  legal  ex- 
penses and  counsel  fees,  those  made  or  incurred  "in  connection  with  the 
said  business,  covered  by  the  contract."  The  expenses  now  under  con- 
sideration were  not  incurred  in  carrying  on  that  business,  but  in  pro- 
tecting defendant's  individual  interests  arising  from  a  breach  of  the 
contract  by  plaintiff.  They  should  have  been  disallowed.  Spain  v. 
Talcott,  supra;  Boise  v.  Talcott  (D.  C.)  212  Fed.  268.  Upon  the  plain- 
tiff's appeal,  therefore,  the  judgment  must  be  modified,  by  excluding 
these  disbursements  as  a  charge  against  the  plaintiff.  We  find  no 
other  question  which  calls  for  discussion. 

It  follows  that  the  judgment  appealed  from  must  be  modified  in  ac- 
cordance with  the  views  liereinbef  ore  expressed,  and,  as  thus  modified 
affirmed,  with  costs  and  disbursements  to  plaintiff.  The  order  to  be 
entered  hereon,  which  will  be  settled  on  notice,  should  contain  the  nec- 
essary modifications  of  the  findings.    All  concur. 
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WEAR  V.  TRUITT,  Mayor,  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department    May  3,  1916.) 

1.  Criminal  Law  ^=»88 — Jubibdiction — Cbikinal  and  Other  Courts. 

It  Is  common  knowledge  that  there  are  City  Courts  of  criminal  juris- 
diction not  known  as  police  courts. 

[Ed.  Note.— For  other  cases^  see  Criminal  Law,  Cent  Dig.  {  127 ;  Dea 
Dig.  <©=5>88.] 

2.  Courts  ^s»187 — Establishment — Statutes. 

It  was  the  dear  policy  of  the  Legislature,  as  indicated  by  the  Second 
Class  Cities  Law  (Consol.  Laws,  c.  53),  to  allow  the  local  courts  of  each 
new-born  city  of  the  second  class  to  remain  intact,  free  from  inter- 
ference. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  ^=»187.] 

3.  Judges  <S=>3 — ^Police  Justice — Statutes — Police  Courts. 

Since,  under  chapter  751,  Laws  of  1907,  criminal  Jurisdiction  in  the 
dty  of  Binghamton  was  vested  in  the  City  Court,  when  Binghamton  came 
under  the  Second  Class  Cities  Law,  election  of  a  police  justice  was  not 
required  by  section  180  of  that  statute,  providing  that  if,  in  a  dty  coming 
under  the  statute,  there  shall  be  a  court  of  criminal  jurisdiction  "known 
as  the  police  court,"  it  shall  have  certain  jurisdiction,  since  that  section 
does  not  establish,  but  only  defines,  the  jurisdiction  of  such  courts.  If 
already  in  existence,  and  the  City  Court  was  not  a  oourt  "known  as  the 
police  court";  Code  Cr.  Proc.  §  74,  providing  that  courts  held  by  police 
justices  and  Courts  of  Special  Sessions  be  called  police  courts,  not  apply- 
ing to  the  City  Court. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent  Dig.  §§  4-10;  Dec  Dig. 
<8=>3.] 

Appeal  from  Trial  and  Special  Term,  Broome  County. 

Action  by  D.  Walker  Wear  against  Frank  H.  Truitt,  as  Mayor,  and  • 
others.    From  a  decision  and  order  of  the  Special  Term,  overruling  a 
demurrer  to  the  complaint,  defendants  appeal.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  HOWARD,  WOODWARD, 
and  COCHRANE,  JJ. 

Maurice  E.  Page,  of  Binghamton,  for  appellants. 
Robert  S.  Wickham,  of  Binghamton,  for  respondent 

HOWARD,  J.  Under  the  charter  of  the  city  of  Binghamton,  prior 
to  January  1,  1908,  the  criminal  jurisdiction  of  the  city  was  adminis- 
tered by  a  recorder,  who  presided  over  a  Recorder's  Court.  The  civil 
jurisdiction  was  vested  in  a  City  Court.  By  chapter  751  of  the  Laws 
of  1907,  which  was  a  complete  revision  of  the  charter  of  the  city  of 
Binghamton,  the  office  of  recorder  was  abolished,  and  the  two  courts 
were  practically  merged  in  one.  Under  this  consolidation  of  the  two 
courts  the  city  judge  became  clothed  with  civil  and  criminal  jurisdic- 
tion quite  similar  to  that  of  a  justice  of  the  peace,  only  somewhat  en- 
larged. In  the  fall  of  1915  the  secretary  of  state  filed  with  the  clerk 
of  the  city  of  Binghamton  a  certificate  showing  that  the  city  had  reach- 
ed a  population  of  upwards  of  50,000  inhabitants,  and  had,  therefore, 
become  a  city  of  the  second  class.  This  brought  into  operation  in 
Binghamton,  to  take  effect  January  1,  1916,  the  Second  Class  Cities 
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Law  (chapter  55,  Laws  1909).  It  seems  to  have  been  assumed  that 
the  new  charter  required  the  election  of  a  police  justice,  and  accord- 
ingly the  defendant  Harry  C.  Walker  was  voted  for  at  the  general 
election  on  November  2,  1915,  and  was  declared  elected  to  the  office 
of  police  justice.  The  city  authorities  have  incorporated  in  the  tax 
budget  an  item  of  $1,500  to  pay  the  salary  of  this  supposed  official, 
and  the  plaintiflF,  a  taxpayer,  brings  this  action  to  have  this  item  de- 
clared illegal,  and  to  have  the  city  authorities  restrained  from  collect- 
ing the  same,  and  for  other  relief.  The  defendants  have  demurred  to 
the  complaint,  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  has  been  overruled.  An 
appeal  brings  the  question  before  us :  Did  the  Second  Class  Cities  Law 
require  the  election  of  a  police  justice? 

The  answer  to  this  qwestion  depends  upon  the  construction  which 
may  be  placed  upon  section  180  of  that  statute.  That  section  reads  as 
follows : 

^^Jurisdiction  of  Police  Court. — ^If,  under  the  general  or  local  laws,  there 
now  exists  or  shall  hereafter  be  established  in  the  city  a  court  of  criminal 
Jurisdiction  known  as  the  Police  Ck)urt,  it  shall  have  the  jurisdiction  and 
powers  hereinafter  provided." 

And  the  question  now  arises  whether,  under  the  charter  of  the  city 
of  Binghamton  in  eflfect  just  prior  to  January  1,  1916,  there  existed 
"in  the  city  a  court  of  criminal  jurisdiction  known  as  the  Police 
Court." 

[1]  The  very  language  of  section  180  implies  that  there  may  be 
courts  of  criminal  jurisdiction  not  known  as  Police  Courts,  and  it  is 
common  knowledge  that  there  are  such  courts.  It  was  the  evident  pur- 
pose of  the  Legislature,  as  indicated  by  section  180,  not  to  establish 
police  courts  in  cities  of  the  second  class,  but  only  to  define  the  juris- 
diction and  powers  of  such  courts  in  case  they  were  already  in  ex- 
istence, or  should  hereafter  be  established  by  other  laws.  This  pur- 
pose is  made  certain  when  we  scan  the  history  of  the  Second  Class 
Cities  Law  from  its  inceptive  draft  in  1898  (chapter  182,  Laws  1898) 
to  its  final  form  in  1909  (chapter  55,  Laws  1909).  The  original  scheme 
of  the  law,  so  far  as  relates  to  the  judiciary,  was  to  establish  a  City 
Court  in  each  city  of  the  second  class,  and  also  a  Police  Court.  The 
plan  of  establishing  a  City  Court  was  early  abandoned  by  amendment 
to  the  original  law,  but  the  provision  requiring  the  establishment  of  a 
Police  Court  was  continued  until  the  revision  of  1906  (chapter  473, 
Laws  1906^.  Just  prior  to  this  revision  the  section  which  required  the 
establishment  of  a  Police  Court  (section  390)  read  as  follows  : 

'There  shall  be  a  court  of  criminal  jurisdiction,  to  be  known  as  the 
'Police  Court,'  with  the  Jurisdiction  and  powers  hereinafter  provided.  There 
shall  be  one  or  more  Justices  of  the  court" 

This  section  was  mandatory,  and  in  any  city  coming  under  the  op- 
eration of  the  Second  Class  Cities  Law  the  criminal  jurisdiction  was 
vested  in  a  Police  Court.  But  the  Legislature  grew  more  inclined,  ap- 
parently, as  the  subject  was  further  considered,  not  to  interfere  with 
the  local  courts  of  the  cities  coming,  from  time  to  time,  under  the 
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Second  Class  Cities  Law,  and  this  inclination  culminated  in  1906  by  the 
repeal  of  the  command  to  establish  Police  Courts  and  the  enactment  of 
section  180,  which  prescribes  the  jurisdiction  and  powers  of  Police 
Courts  only  in  case  there  are  such  courts  already  in  existence. 

[2,  3]  As  we  have  seen,  there  was  no  Police  Court  in  Binghamton. 
separate  and  distinct  from  the  City  Court,  prior  to  January  1,  1916. 
There  was  no  court  "known  as  the  Police  Court" ;  that  is,  none  known 
to  the  city  charter.  It  might  have  been  so  known  on  the  streets,  but 
that  is  immaterial.  In  drafting  their  new  charter  in  1907,  for  consid- 
eration by  the  Legislature,  the  citizens  of  Binghamton  deemed  it  wise 
and  expedient,  it  would  seem,  to  amalgamate  the  criminal  court  with 
the  civil  court.  The  Recorder's  Court,  the  independent,  separate  court 
of  criminal  jurisdiction  was  abolished.  This  plan  of  amalgamation, 
suggested  by  the  citizens,  was  adopted  by  the  Legislature  and  biecame  a 
law,  and  therefore  it  may  be  assumed  that  this  scheme,  which  was 
styled  the  "Department  of  Judiciary,"  is  the  one  most  acceptable  to  the 
residents  of  the  city  of  Binghamton.  It  was  the  clear  policy  of  the 
Legislature  to  allow  the  local  courts  of  each  new-bom  city  of  the 
second  class  to  remain  intact,  free  from  interference.  It  refrained  in 
the  last  revised  draft  of  the  Second  Class  Cities  Law  from  establishing 
a  Police  Court,  and  only  undertook  to  define  the  jurisdiction  of  those 
already  established.  If  the  City  Court  is  to  be  split  in  twain,  and  a 
separate,  distinct,  tribunal  created,  tliat  would  amount  to  the  estab- 
lishment of  a  new  court,  and  would  be  an  interference  with  the  present 
plan,  and  a  complete  disarrangement  of  the  ''Department  of  Judiciary" 
as  established  and  in  operation  in  Binghamton  when  the  Second  Class 
Cities  Law  took  effect. 

Our  attention  has  been  called  to  section  74  of  the  Code  of  Criminal 
Procedure  which  reads : 

**Sec.  74.  Jurisdiction,  PoUce  Justices  have  such  Jurisdiction,  and  guch 
only  as  is  specially  conferred  upon  them  by  statute.  The  courts  held  by  police 
Justices  are  called  Police  Courts,  and  Courts  of  Special  Sessions  are  also 
called  Police  Courts,  and  are  so  designated  in  different  parts  of  the  Code." 

It  may  be  observed  that  the  City  Court  of  Binghamton  was  neither  a 
Court  of  Special  Sessions  nor  a  court  held  by  a  police  justice.  This 
section  seems  to  undertake  to  define  the  jurisdiction  of  police  justices, 
rather  than  to  formulate  a  definition  for  Police  Courts.  But,  after 
prescribing  the  extent  of  the  jurisdiction  of  police  justices,  the  remain- 
der of  the  section  seems  calculated  to  provide  for  the  indiscriminate 
characterization  of  courts  held  by  police  justices,  as  well  as  to  those 
known  as  Special  Sessions,  as  "Police  Courts."  Perhaps  this  was  ta 
avoid  repetition  in  phrasing  other  sections  of  the  Code  of  Criminal 
Procedure,  and  perhaps,  also,  to  avoid  misinterpretation  of  other  sec- 
tions. But,  whatever  may  have  been  its  purpose,  we  do  not  consider 
it  a  sufficient  authority  for  holding  that  there  was  in  the  city  of  Bing- 
hamton, prior  to  January  1,  1916,  a  "court  of  criminal  jurisdiction 
known  as  the  Police  Court."  The  judgment  overruling  the  demurrer 
should  be  sustained. 

Interlocutory  judgment  unanimously  affirmed,  with  costs,  with  usual 
leave  to  defendants  to  plead  over  on  payment  of  costs.    All  concur. 
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In  re  WISE. 

(Supreme  €k>urt,  Appellate  Diyision,  First  Department    May  6,  191(^) 

!•  Attobnbt  and  Client  ^=»149— Contingent  Feb—Constbuction  of  Con- 
tract—Amount OF  Fee. 

Where  an  attorney  undertook  the  defense  of  an  action  under  an  agrree- 
ment  for  a  contingent  £ee,  and  was  unsuccessful  at  the  trial,  the  fact  that 
a  final  judgment  favorable  to  defendant  was  ordered  by  the  Appellate 
Division  upon  the  evidence  taken  at  the  trial  does  not  make  the  Judgment 
any  less  a  result  of  the  trial,  and  he  is  entitled  to  receive  the  amount 
stipulated  for  a  successful  outcome  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  S§  351- 
357;  Dec.  Dig.  «s>149.] 

Z,  Attorney  and  Client  ^=»14S--Fbes— Contracts  for  Compensation — Va- 
lidity. 

Where  a  written  agreement  between  an  attorney  and  client  provided  for 
a  fee  contingent  upon  the  outcome  of  the  action,  but  contained  no  provi- 
sion that  the  attorney  should  prosecute  an  appeal,  although  if  he  had  been 
content  to  go  on  with  the  appeal  without  further  agreement  as  to  compen- 
sation, he  would  have  been  limited  to  the  stipulated  sum,  a  further  oral 
agreement  to  prosecute  the  appeal  on  the  basis  of  quantum  meruit,  con- 
sideration being  found  in  the  fact  that  he  was  not  obligated  to  proceed 
with  the  appeal,  was  valid. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  if  328- 
331 ;  Dec.  Dig.  <S=>143.] 

Appeal  from  Special  Term,  New  York  County. 

Petition  by  John  S.  Wise,  Jr.,  attorney  at  law,  to  fix  the  fee  due 
from  Mary  Clementine  Smedley.  From  an  order  fixing  the  fee,  the 
petitioner  appeals.  Order  modified,  in  accordance  with  opinion,  and 
affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT,  and 
SMITH,  J  J, 

Harry  B.  Bradbury,  of  New  York  City,  for  appellant 
Dallas  Flannagan,  of  New  York  City,  for  respondent 

SCOTT,  J.  This  is  a  summary  proceeding  brought  by  an  attorney 
to  fix  the  amount  due  to  him  from  a  client,  one  Mary  Clementine 
Smedley.  Miss  Smedley  had  occupied  for  some  years  the  relation  of 
n\irse  and  companion  to  an  old  gentleman  named  Hiram  H.  Lamport, 
who  bequeathed  to  her  by  his  will  a  portion  of  his  estate  estimated  to 
be  of  the  value  of  about  $30,000.  This  will  was  attacked  by  the  rela- 
tives of  Lamport,  and  was  held  to  have  been  induced  by  fraud  and 
undue  influence  on  the  part  of  Miss  Smedley,  and  therefore  void. 

Lamport  had  also  given  to  Miss  Smedley,  during  his  lifetime,  cer- 
tain securities  and  property  which  ultimately  proved  to  be  worth  about 
$50,000,  and,  after  the  determination  of  the  will  controversy,  his  rela- 
tives, through  the  administrator  of  his  estate,  brought  suit  against  Miss 
Smedley  to  recover  from  her  the  property  thus  given  to  her,  upon  the 
ground  that  she  had  procured  these  gifts  to  be  made  by  fraud  and 
undue  influence.  In  view  of  the  outcome  of  the  litigation  over  the 
will.   Miss   Smedley's  prospects  of   successfully   defending  the   suit 
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against  her  appeared  anything  but  bright,  and  the  difficulties  before 
her  were  enhanced  by  the  fact  that  she  had  little  or  no  money  to  ex- 
pend on  litigation. 

In  this  extremity  she  applied  to  the  petitioner,  one  of  the  younger 
members  of  the  bar,  who  undertook  the  defense  of  the  action  for  af 
small  cash  fee,  with  the  promise  of  a  large  fee  in  case  of  success.  At 
Miss  Smedley's  request  the  petitioner  on  Miy  27,  1910,  wrote  her 
the  following  letter  defining  the  terms  upon  which  he  would  undertake 
to  represent  her : 

"Miss  Matilda  Smedley,  after  making  arrangements  with  ns,  requested  us  to 
write  a  contract  expressing  terras  of  our  employment.  That  we  may  have 
deilnite  memorandum  on  the  terms  of  our  employment,  we  would  like  you  to 
confirm  this  letter.  Our  understanding  with  your  sister  was  that  we  should 
have  a  retainer  of  $250,  for  which  we  would  try  the  pending  case  between  the 
representatives  of  Hiram  H.  Lamport,  deceased,  as  plaintiffs,  and  yourselves 
and  others,  defendants.  Understanding  you  are  without  means,  we  agreed  to 
make  our  compensation  contingent  upon  the  result  of  this  trial,  and,  if  we  are 
successful,  we  are  to  be  paid  an  additional  sum  of  $5,000." 

Miss  Smedley  replied,  in  writing,  that  this  agreement  was  satisfac- 
tory to  her,  and  it  thus  became  the  contract  between  the  parties.  The 
action  was  tried  at  Special  Term,  and  resulted  in  a  judgment  against 
Miss  Smedley,  who  thus  stood  to  lose  all  that  had  been  given  her  by 
Mr.  Lamport  and  substantially  everything  she  had  in  the  world.  Her 
only  chance  to  save  anything  was  through  an  appeal,  and  after  the 
decision  against  her  on  the  facts  this  chance  seemed  even  less  hopeful 
than  had  been  her  chance  in  the  first  instance  to  successfully  defend 
the  action.  To  prosecute  such  an  appeal  would  involve  considerable 
expense,  which  Miss  Smedley  had  no  means  of  meeting,  and  which 
the  petitioner  was  not  inclined  to  advance,  nor  under  any  obligation 
to  do  so. 

Finally  certain  friends  of  Miss  Smedley  undertook  to  raise  the  money 
necessary  for  actual  disbursements  and  petitioner  undertook  to  pros- 
ecute the  appeal.  This  he  did  with  such  success  that  not  only  was 
the  judgment  reversed  by  this  court,  but  an  affirmative  judgment  was 
ordered  in  Miss  Smedley's  favor,  dismissing  the  complaint,  and  this 
order  was  affirmed  by  the  Court  of  Appeals.  Thus  Miss  Smedley  was 
confirmed  in  the  ownership  and  possession  of  property  valued  at  about 
$50,000,  her  right  to  retain  which  had  been  gravely  threatened.  When 
the  time  came  to  agree  upon  petitioner's  compensation  for  these  val- 
uable services  the  parties  were  unable  to  agree,  and  this  proceeding 
resulted.  As  not  infrequently  happens,  the  client  was  far  more  liberal 
in  her  promise  when  success  appeared  to  be  doubtful  than  she  was 
when  success  had  been  assured  and  time  came  for  the  fulfillment  of  her 
promise. 

Both  parties  now  seek  to  ignore  the  letter  of  May  27,  1910,  above 
qiyoted.  Petitioner  claims  that  after  the  unsuccessful  outcome  of  the 
trial,  and  when  the  question  of  an  appeal  was  taken  up,  it  was  mutually 
agreed,  orally,  that  the  agreement  for  a  contingent  fee  of  $5,000  should 
be  abrogated,  and  that  in  case  the  appeal  resulted  successfully  he 
should  be  paid  the  fair  value  of  all  his  services,  including  as  well  the 
trial  and  the  preparation  therefor  as  the  agreement  of  the  appeals,  and 
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it  is  upon  this  theory  that  he  tried  this  case  and  has  been  awarded 
a  fee. 

The  respondent's  contention  is  that  the  agreement  for  the  con- 
tingent fee  of  $5,000  related  only  to  the  trial  of  the  cause  at  Special 
Term,  and  that  when  that  trial  resulted  unsuccessfully  petitioner's  claim 
to  the  $5,000  disappeared,  and  that  all  he  is  entitled  to  is  the  $250  for 
which  he  agreed  to  try  the  case,  and  which  was  paid  him.  She  con- 
cedes that  petitioner  is  entitled  to  a  reasonable  fee  for  arguing  the 
appeals,  but  insists  that  he  is  entitled  to  no  more. 

[1]  We  are  unable  to  agree  wholly  with  either  of  these  claims.  In 
our  opinion  Miss  Smedley's  ultimate  success  on  appeal  was  very  dis- 
tinctly the  result  of  the  trial,  for  it  was  upon  the  case  made  at  the 
trial  and  the  evidence  which  petitioner  was  able  to  find  and  produce 
that  judgment  finally  went  in  Miss  Smedley's  favor.  The  fact  that 
the  final  judgment  was  ordered  by  this  court,  upon  the  evidence  taken 
at  the  trial,  instead  of  being  ordered  by  the  Special  Term,  does  not 
make  the  final  favorable  judgment  any  the  less  a  result  of  the  trial. 
We  think,  therefore,  that  petitioner  fairly  earned  the  $5,000  stipulated 
for  in  the  written  agreement 

[2]  If  the  petitioner  had  been  content  to  go  on  with  the  appeal  with- 
out any  further  agreement  as  to  his  compensation,  and  had  succeeded, 
he  would  have  been  limited  to  the  stipulated  sum.  There  was  noth- 
ing in  the  written  contract,  however,  which  required  him  to  prosecute 
an  appeal,  and  his  client  could  not  reasonably  have  complained  if  he 
had  refused  to  do  so.  We  are  of  the  opinion,  from  the  evidence,  that 
a  new  agreement  was  made  for  petitioner's  compensation  for  arguing 
the  appeals,  and  a  consideration  for  such  an  agreement  is  to  be  found 
in  the  fact  that  petitioner  was  not  obligated  to  proceed  with  the  appeal 
unless  he  was  willing  to  do  so.  We  are  not  convinced,  however,  that 
the  new  agreement  went  quite  so  far  as  petitioner  claims.  He  says 
that  he  stipulated  as  a  condition  of  prosecuting  the  appeal  that,  in 
case  of  success,  he  should  be  paid  on  the  basis  of  a  quantum  meruit 
for  all  services  rendered  in  the  cause.  We  do  not  doubt  that  it  was 
plaintiff's  intention  so  to  stipulate,  but  it  takes  at  least  two  to  make 
a  contract,  and  we  are  not  at  all  satisfied  that  Miss  Smedley  understood 
the  agreement  in  this  way,  or  consented  to  it  If  petitioner  desired  to 
so  radically  change  the  existing  agreement  between  himself  and  his 
client,  he  should  have  taken  pains  to  see  that  the  new  contract  was 
clearly  expressed  and  agreed  to.  In  our  opinion,  what  Miss  Smedley 
intended  to  agree  to,  and  understood  that  she  did  agree  to,  was  that 
petitioner  should  be  paid  the  reasonable  value  of  his  services  for  argu- 
ing the  appeals,  leaving  the  contingent  agreement  for  $5,000  in  case 
of  ultimate  success  unrevoked  and  unaffected.  On  this  theory  peti- 
tioner would  be  entitled  to  the  $5,000  stipulated  in  case  of  success  in 
the  written  contract,  and  a  reasonable  fee  for  arguing  the  appeals 
in  this  court  and  the  Court  of  Appeals,  and  this  we  think  would  pro- 
duce a  fair  and  just  result 

Only  one  of  the  expert  witnesses  segregated  petitioner's  services 
and  placed  a  separate  valuation  upon  ttiose  rendered  on  the  appeals. 
He  is  a  well-known  lawyer  of  wide  experience,  and  the  respondent  does 
not  question  his  valuations.    He  placed  the  value  of  petitioner's  serv- 
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ices  on  the  appeal  to  this  court  at  from  $1,500  to  $2,000,  and  on  the 
appeal  to  the  Court  of  Appeals  at  from  $2,000  to  $2,500.  Under  all 
the  circumstances,  we  think  the  larger  of  these  estimates  should  be 
adopted,  especially  as  Miss  Smedley  would  not  have  realized  anythii^ 
but  for  the  skill  and.  industry  exhibited  by  the  petitioner.  The  result 
is  that  the  petitioner's  compensation  for  services  in  the  principal  case 
will  be  reduced  to  and  fixed  at  $9,500.  The  only  other  item  of  peti- 
tioner's charges  which  is  questioned  on  this  appeal  is  the  payment  of 
the  sum  of  $500  to  an  office  associate  to  testify  as  an  expert  witness 
to  the  value  of  the  services  of  a  lawyer  who  sued  Miss  Smedley  for 
work  done  in  the  probate  proceeding.  The  retainer  of  this  expert  was 
authorized  by  Miss  Smedley,  but  she  was  not  consulted  as  to  the  com- 
pensation to  be  paid  him.  The  fee  paid  him  is  obviously  much  too 
high,  and  is  reduced  to  $150,  which  sum  is  allowed  to  the  petitioner 
on  that  item. 

The  final  order  appealed  from  will  be  modified  in  accordance  with 
the  views  expressed  in  this  opinion,  and,  as  modified,  will  be  affirmed, 
without  costs  to  either  party  in  this  court.  Order  -to  be  settled  on 
notice,  and  at  the  same  time  any  necessary  modification  of  the  findings 
may  be  submitted.    All  concur. 


METROPOLITAN  TRUST  CO.  OP  CITY  OF  KEW  YORK  v.  STATE  BOARD 
OF  TAX  COM'RS  et  aL 

(Supreme  Court,  Appellate  Division,  Finst  Department    May  5, 1916.) 

Taxation  ^=»75— Supplemkntai,  Mobtgages— Statute. 

Under  Tax  I^aw  (Consol.  Daws,  c.  60)  f  255,  permitting  recordation  cl 
supplemental  mortgages  without  payment  of  tax,  and  providing  for  a  state- 
ment under  oath  of  the  facts  on  which  the  claim  for  exemption  is  ba^ed, 
where,  after  recordation  of  an  original  mortgage  and  payment  of  tax 
thereon,  a  second  instrument,  expressly  reciting  that  it  was  a  supplemental 
mortgage,  which  made  no  change  in  the  original  mortgage,  except  by  pro- 
visions merely  further  subordinating  the  security,  was  recorded  without 
any  claim  for  exemption  being  filed,  and  thereafter  the  county  clerk  de- 
manded payment  of  the  mortgage  tax,  which  was  paid  under  protest  by 
the  mortgagee,  such  mortgagee  could  recover  back  such  tax ;  the  mortgagee 
and  mortgagor  being  entitled  to  file  the  statement  on  which  they  baaed 
the  claim  for  exemption  when  the  payment  for  the  tax  was  exacted. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |  275 ;  Dec,  Wg. 
«=»75.] 

Action  by  the  Metropolitan  Trust  Company  of  the  City  of  New  York, 
as  trustee,  etc.,  against  the  State  Board  of  Tax  Commissioners  of  the 
State  of  New  York  and  others.  Submission  of  controversy  on  an 
agreed  statement  of  facts.    Judgment  for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGHLIN, 
SCOTT,  and  PAGE,  JJ. 

Edwin  D.  Bechtel,  of  New  York  City,  for  plaintiff. 
Franklin  Kennedy,  Deputy  Atty.  Gen.,  for  defendants. 

LAUGHLIN,  J.  On  the  10th  day  of  April,  1909,  a  mortgage  exe- 
cuted by  the  Island  Cities  Real  Estate  Company  to  the  Metropolitan 

^=>For  other  cases  see  same  topic  ft  KB Y-NUMBER  in  all  Key-Numbered  Higests  4  Index* 
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Trust  Company,  as  trustee,  on  real  estate  in  Queens  county  to  secure 
an  issue  of  bonds  of  the  par  value  of  $750,000,  was  duly  recorded  in 
the  office  of  the  clerk  of  that  county  and  the  mortgage  tax  of  one-half 
of  1  per  centum,  aggregating  $3,750,  imposed  by  section  253  of  the 
Tax  Law,  was  paid  tfiereon.  The  question  presented  for  decision  by 
the  submission  is  whether  an  instrument,  therein  recited  to  be  an  agree- 
ment or  mortgage  supplemental  to  said  mortgage,  executed  by  the  mort- 
gagor to  the  mortgagee  under  date  of  May  12,  1910,  and  recorded  in 
the  same  office  on  the  10th  day  of  June,  1910,  was  subject  to  a  further 
mortgage  tax. 

The  county  clerk  accepted  said  instrument  for  record,  and  recorded 
it  without  requiring  pa)rment  of  any  tax;  but  on  the  11th  day  of  May, 
1914,  when  the  mortgagee  was  about  to  institute  a  foreclosure  action 
under  the  mortgage  and  under  said  instrument  subsequently  recorded, 
the  county  clerk  wrote  it,  demanding  the  payment  of  a  tax  on  the  re- 
ccwding  of  said  instrument  on  which  no  tax  was  paid,  and  assigned  as 
the  ground  therefor  that,  although  the  instrument  was  a  supple- 
mental mortgage,  and  for  that  reason  was  allowed  to  be  recorded  with* 
out  the  payment  of  a  mortgage  recording  tax,  no  statement  of  the 
grounds  upon  which  exemption  from  taxation  was  claimed  was 
filed  as  required  by  the  provisions  of  section  255  of  the  Tax  Law, 
and  that  he  had  been  directed  by  the  state  board  of  tax  commis- 
sioners to  collect  the  tax,  together  with  interest  thereon  at  the  rate 
of  1  per  centum  per  month  from  the  23d  day  of  May,  1913,  pur- 
suant to  the  provisions  of  section  258  of  the  Tax  Law,  as  amended ; 
and,  doubtless  with  a  view  to  expediting  payment,  he  drew  attention 
to  the  fact  that  until  the  payment  of  such  tax  the  instrument  would 
not  be  entitled  to  be  released  or  discharged  of  record,  or  to  be  received 
in  evidence,  and  that  no  assignment  or  agreement  affecting  it  would 
be  entitled  to  be  recorded,  and  that  no  final  order  or  judgment  could 
be,  made  for  the  enforcement  or  foreclosure  thereof.  The  tax  was 
paid  on  the  7th  day  of  August,  1914,  and  the  payment  thereof  was  ac- 
companied by  a  formal  protest  in  writing,  executed  by  the  mortgagor 
and  mortgagee,  in  whicn  it  was  claimed  that  the  instrument  was  a 
supplemental  or  additional  mortgage,  but  that  it  did  not  create  or  se- 
cure a  new  or  further  indebtedness  or  obligation,  other  than  the  princi- 
pal indebtedness  secured  by  the  original  mortgage;  and  at  the  same 
time  a  formal  verified  statement  of  the  facts  upon  which  the  claim  of 
exemption  from  the  mortgage  tax  was  based  was  filed  with  the  county 
clerk,  and  the  right  to  file  the  same  nunc  pro  tunc  as  of  the  time  of 
recording  the  instrument  was  therein  asserted,  and,  according  to  the 
submission,  the  same  was  filed  nunc  pro  tunc  as  of  said  date. 

The  controversy  between  the  parties  which  is  the  subject  of  the  sub- 
mission is  with  respect  to  whether  the  plaintiff  is  entitled  to  recover 
the  amount  thus  paid  pursuant  to  the  demand  of  the  county  clerk.  It 
is  not  claimed  that  the  payment  was  voluntarily  made.  The  only 
grounds  upon  which  repayment  is  opposed  are  that  no  statement  of  the 
facts  upon  which  exemption  was  claimed  was  filed  at  the  time  the 
instrument  was  recorded,  and  that  in  any  event  it  was  not  entitled  to 
exemption  as  a  supplemental  mortgage.    Section  255  of  the  Tax  Law,. 
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upon  the  construction  of  which  the  controversy  depends,  provides  as 
follows : 

"Sec  256.  Bupplemental  Mortgages, — ^If  subsequent  to  the  recording  of  a 
mortgage  on  which  all  taxes,  If  any,  accrued  under  this  article  have  been  paid, 
a  supplemental  Instrument  or  mortgage  is  recorded  for  the  purpose  of  correct- 
ing or  perfecting  any  recorded  mortgage,  or  pursuant  to  some  provision  or 
covenant  therein,  or  an  additional  mortgage  is  recorded  imposing  the  lien 
thereof  upon  property  not  originally  covered  by  or  not  described  in  such  re- 
corded primary  mortgage  for  the  purpose  of  securing  the  principal  indebted- 
ness which  is  or  under  any  cc»ntingency  may  be  secured  by  such  recorded 
primary  mortgage,  such  additional  instrument  or  mortgage  shall  not  be  subject 
to  taxation  under  this  article,  unless  it  creates  or  secures  a  new  or  further 
indebtedness  or  obligation  other  than  the  principal  indebtedness  or  obligation 
secured  by  or  which  under  any  contingency  may  be  secured  by  the  recorded 
primary  mortgage,  in  which  case,  a  tax  is  imposed  as  provided  by  section  two 
hundred  and  fifty-three  of  this  chapter  on  such  new  or  further  indebtedness 
or  obligation,  and  shall  be  paid  to  the  proper  recording  officer  at  the  time  such 
instrument  or  additional  mortgage  is  recorded.  If  at  the  time  of  recording 
such  instrument,  or  additional  mortgage,  any  exemption  is  claimed  under  this 
section,  there  shall  be  filed  with  the  recording  officer  aiid  preserved  in  his  of- 
fice a  statement  under  oath  of  the  facts  on  which  such  claim  for  exemption 
is  based.  The  determination  of  the  recording  officer  upon  the  question  of  ex- 
emption shall  be  reviewable  by  the  state  board  of  tax  commissioners." 

The  submission  does  not  show  what  transpired  at  the  time  of  the 
recording  of  this  instrument.  The  only  evidence  with  respect  thereto 
is  the  letter  of  the  county  clerk  demanding  the  payment  of  the 
tax,  the  substance  of  which  has  been  stated.  I  am  of  opinion  that  the 
contention  of  the  learned  counsel  for  the  plaintiff  that  the  provisions 
of  section  255  of  the  Tax  Law  with  respect  to  filing  a  statement  under 
oath  of  the  facts  upon  which  exemption  is  claimed  is,  in  a  case,  at 
least,  where  the  exemption  is  allowed  by  the  recordihg  officer,  directory. 
It  may  be  that,  if  the  recording  officer  ruled  that  the  instrument  was 
subject  to  a  mortgage  tax,  the  filing  of  such  a  statement  at  the  time 
would  be  a  condition  precedent  to  the  right  to  a  review  of  such  ruling 
by  the  state  board  of  tax  commissioners ;  but  that  question  is  not  pre- 
sented for  decision  by  this  submission.  We  have  here  a  case  where 
the  exemption  was  allowed.  In  such  case,  I  think,  the  parties  were 
entitled  to  file  the  statement  upon  which  they  based  the  claim  for  ex- 
emption when  the  payment  of  the  tax  was  exacted. 

The  contention  that  the  instrument  is  not  a  supplemental  mortgage 
is  technical,  and  without  merit.  It  was  expressly  recited  therein  that 
it  was  a  "Supplemental  Agreement,  Mortgage,  or  Deed  of  Trust,"  and 
that  it  was  a  "Supplemental  Mortgage  or  Deed  of  Trust."  It  contained 
preambles  referring  to  the  original  mortgage,  and  showing  that  the 
bonds  secured  thereby  had  been  issued,  and  that  the  mortgagor  was 
desirous  of  procuring  a  modification  of  the  terms  of  the  mortgage  to 
give  it  additional  rights,  privileges,  and  powers  therein  set  forth,  which 
are  in  substance  to  renew  and  extend  prior  mortgages  on  the  premi'ses, 
and  to  substitute  new  mortgages  therefor,  and  to  renew  and  extend 
them,  or  to  substitute  others  for  them,  and  to  execute  other  mortgages, 
the  lien  of  which  should  be  prior  or  superior  to  that  of  the  mortgage 
to  the  Metropolitan  Trust  Company,  or  to  any  mortgage  given  to  it 
pursuant  thereto  for  improvements  to  be  made  on  the  premises  with 
like  privilege  to  any  grantee  of  the  mortgagor. 
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The  contention  of  thfe  learned  deputy  Attorney  General  is  that  the 
instrument  is  not  a  supplemental  mortgage  within  the  purview  of  sec- 
tion 255  of  the  Tax  Law,  for  the  reason  that  it  was  not  executed  for 
the  purpose  of  correcting  or  perfecting  the  original  mortgage,  or  pur- 
suant to  any  provision  Siereof.  If  the  provisions  of  the  statute  are 
to  be  construed  strictly,  it  is  doubtful  whether  the  instrument  answers 
the  description  of  a  supplemental  mortgage  as  therein  given;  but  it 
is  manifest  that  the  instrument  is  a  supplemental  mortgage  within  the 
spirit  of  the  statute.  By  it  no  change  is  made  in  the  provisions  of 
the  mortgage  with  respect  to  the  amount  of  the  indebtedness,  or  the 
security  therefor,  excepting  by  the  provisions  to  which  reference  has 
been  made,  which  merely  further  subordinate  the  security  of  the  mort- 
gage. It  is  quite  plain  that  it  constitutes  an  agreement  supplemental 
to  the  original  mortgage,  and  was  so  intended,  for  it  confers  upon 
the  mortgagor  rights  as  against  the  interest  of  the  mortgagee  which 
it  did  not  have  or  reserve  under  the  original  mortgage.  In  it  are 
incorporated  all  of  the  provisions  of  the  original  mortgage,  and  there- 
fore it  is  a  mortgage  in  form;  but,  since  there  was  no  intention  to 
change  those  provisions,  that  was  wholly  unnecessary,  and  the  par- 
ties might  have  accomplished  the  sole  purpose  intended  by  executing 
a  subordination  agreement  by  which  these  further  rights  and  privileges 
would  have  been  conferred  upon  the  mortgagor,  and,  if  they  had  done 
so,  no  mortgage  tax  could  have  been  imposed  on  the  recording  of  such 
an  agreement.  I  am  of  opinion,  therefore,  that  the  instrument  may 
be  deemed,  as  it  is  claimed  to  be,  a  supplemental  mortgage,  as  defined 
in  section  255  of  the  Tax  Law,  and  therefore  not  subject  to  the  tax, 
and  that  it  may  be  construed  as  a  subordination  agreement  merely, 
which  in  no  view  would  be  subject  to  the  imposition  of  a  mortgage 
recording  tax. 

It  follows,  therefore,  that  the  plaintiff  should  have  judgment,  but 
since  costs  are  not  stipulated,  and  the  action  is  against  public  officials, 
vrithout  costs.    Settle  order  on  notice.    All  concur. 


STACY  v.  KRUSBIL 

(Sapi^me  Court,  Appellate  Division,  Second  Department.    May  6,  1916.) 

Costs  ^s>22 — ^Party  Bwtitlbd — Statute. 

Under  Laws  1892,  c.  182,  §  108,  assimilating  to  actions  in  the  City 
Court  ot  Mt  Vernon  the  provisions  of  Code  Civ.  Proc.  §  3228,  touching 
the  matter  of  costs  in  the  Supreme  Court,  defendant,  against  whom 
plaintiff  recovered  a  verdict  of  $41.70  in  the  City  Court,  could  not  tax 
costs  against  plaintiff,  Code  Civ.  Proc.  §  3229,  providing  that  defendant 
is  entitled  to  costs  on  rendition  of  a  final  Judgment  in  an  action  specified 
in  section  3228,  unless  the  plaintiff  is  entitled  to  costs  as  therein  describ- 
ed, not  being  assimilated  by  the  act  of  1892,  it  being  the  clear  Intent  of 
the  act  of  1892  that  costs  and  actions  in  the  City  Court  should  be  re- 
coverable only  by  the  prevailing  party. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent.  Dig.  {{  47-73;  Dec.  Dig. 
«=>22.] 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Special  Term,  Westchester  County. 

Action  by  Grace  V.  Stacy  against  Albert  M.  Kruser.  From  an  order 
affirming  an  order  denying  plaintiffs  motion  for  retaxation  of  costs, 
she  appeals.  Matter  remitted,  with  direction  to  vacate  and  set  aside 
the  taxation  of  costs  and  disbursements  in  favor  of  defendant. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  MILLS,  JJ. 

Benjamin  M.  Freeman,  of  Mt.  Vernon,  for  appellant. 

Charles  Goldenberg,  of  New  York  City,  for  respondent 

CARR,  J.  This  is  an  appeal  from  an  order  of  the  County  Court 
of  Westchester  county,  affirming  an  order  of  the  City  Court  of  Mt. 
Vernon  that  denied  plaintiff's  motion  for  a  retaxation  of  costs.  This 
action  was  brought  in  the  City  Court  of  Mt.  Vernon  to  recover  the 
sum  of  $57.20.  The  answer  set  up  a  counterclaim  for  the  sum  of  $80, 
in  addition  to  denials  of  the  plaintiff's  cause  of  action.  On  the  trial 
of  the  issues  the  jury  awarded  a  verdict  in  favor  of  the  plaintiff  in 
the  sum  of  $4L70.  Thereupon  the  defendant  taxed  a  full  bill  of  costs 
against  the  plaintiff. 

The  City  Court  of  Mt.  Vernon  is  a  local  inferior  court  created  by 
<:hapter  182  of  the  Laws  of  1892.  Section  55  of  that  statute  describes 
it  as  "a  court  of  record."  While  it  is  questionable  whether  the  Legis- 
lature had  power  to  make  this  court  "a  court  of  record"  under  sec- 
tion 18  of  article  6  of  the  Constitution,  yet  this  point  is  not  involved 
necessarily  in  this  appeal.  The  act  of  1892,  in  section  108  thereof, 
makes  provision  for  the  allowance  of  costs  to  prevailing  parties  in 
actions  where  neither  pleading  asks  judgment  for  the  sum  of  $50  or 
more,  and  provides  that  in  all  other  actions  the  same  costs  and  allow- 
ances "as  are  now  provided  by  law  in  actions  and  proceedings  in  the 
Supreme  Court,  except  term  fees,  shall  be  allowed  to  the  prevailing 
party."  Under  section  3228  of  the  Code  of  Civil  Procedure,  which  ap- 
plies to  the  Supreme  Court,  as  the  plaintiff  did  not  recover  the  sum  of 
$50,  she  was  not  entitled  to  costs  as  of  course. 

The  defendant  rests  his  claim  for  costs  on  section  3229  of  the  Code 
of  Civil  Procedure,  which  provides  that  the  defendant  is  entitled  to 
costs,  of  course,  on  the  rendering  of  a  final  judgment  in  an  action  speci- 
fied in  section  3228  unless  the  plaintiff  is  entitled  to  costs  as  therein 
prescribed.  If  this  section  (3229)  is  applicable  to  actions  in  the  City 
Court  of  Mt.  Vernon,  the  order  now  before  us  on  appeal  must  be 
affirmed.  While  section  108  of  the  statute  of  1892  assimilates  to  ac- 
tions in  the  City  Court  of  Mt.  Vernon  the  provisions  of  section  3228 
of  the  Code  of  Civil  Procedure,  it  does  necessarily  include  section 
3229.  Under  that  section  of  the  Code,  a  defendant  who  has  not  pre- 
vailed in  an  action  may  have  costs  against  a  prevailing  plaintiff  under 
the  defined  circumstances.  But  section  108  of  the  statute  of  1892 
contemplates  and  provides  for  costs  for  prevailing  parties.    It  reads : 

*The  following  costs  and  allowances  shall  be  recovered  by  the  prevailing 
party,  In  all  actions,  proceedings  and  appeals  under  this  act,"  etc. 

And  again  in  subdivision  2,  where  it  assimilates  the  costs  taxable 
in  actions  in  the  Supreme  Court  to  actions  in  the  City  Court  of  ML 
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Vernon,  it  uses  the  important  words  "shall  be  allowed  to  the  prevailing 
party."  It  would  seem  that  it  was  the  clear  intent  of  the  act  of  1892 
that  costs  in  actions  in  Ae  City  Court  of  Mt.  Vernon  should  be  re- 
coverable only  by  the  "prevailing  party."  Section  109  of  that  stat- 
ute, which  provides  for  the  taxation  of  costs  by  the  clerk  of  the  court, 
again  expresses  the  same  idea.    It  declares : 

*The  clerk  of  said  court  shall,  on  two  days'  notice,  adjust  and  tax  the  costs 
and  disbursements  of  the  prevailing  party,  and  the  same  shall  be  Included  In 
the  Judgment,*'  etc. 

That  is,  the  judgment  in  favor  of  the  prevailing  party,  who  in  this 
case  was  the  plaintiff.  These  views  lead  to  a  reversal  of  the  order 
of  the  County  Court  of  Westchester  county,  with  $10  costs  and  dis- 
bursements. 

The  matter  is  remitted  to  the  City  Court  of  Mt.  Vernon,  with  di- 
rection to  that  court  to  vacate  and  set  aside  the  taxation  of  costs  and 
disbursements  in  favor  of  the  defendant  in  the  action.    All  concur. 


MUHLSTBIN  v.  NEW  YORK  CENT.  R.  OO. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  9,  1916.) 

TBOVB&  AND  CONVEBSION  «=>35— TiTUB  OP  PLAINTIFF— PBESUMPTION. 

In  an  action  for  conversion  of  brass  railroad  Journal  bearings  which 
bore  the  Initials  of  certain  railroad  companies,  including  the  defendant, 
and  part  of  which  were  at  one  time  the  property  of  the  defendant,  and 
which  the  plaintiff  had  purchased  from  a  third  person,  the  presumption 
that  the  plalntlft*s  possession  was  lawful  could  be  rebutted  only  by  affirma- 
tive proof  that  the  i)erson  who  sold  the  brass  to  the  plaintiff  never  had 
title  to  it. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  {§ 
215,  216;  Dec.  Ug.  <ds>85.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Gabriel  Muhlstein  against  the  New  York  Central  Rail- 
road. Judgment  for  defendant,  and  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Morris  Cukor,  of  New  York  City,  for  appellant. 
Alexander  S.  Lyman,  of  New  York  City  (Jacob  Aronson,  of  New 
York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  sued  for  the  conversion  of  certain 
brass  railroad  journal  bearings.  It  is  not  disputed  that  these  bearings 
were  taken  by  the  defendant  from  plaintiff's  possession.  It  is  also  not 
disputed  that  the  plaintiff  had  bought  these  goods  from  a  third  party. 
It  is  clear  that  the  possession  of  the  goods  by  the  plaintiff  under  the 
circumstances  disclosed  was  presumptive  evidence  that  lawful  title 
was  in  him.    The  brass  bearings  bore  the  initials  of  certain  railroad 

^s>For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Dlsoeta  ft  Indexes 
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companies,  including  the  defendant,  and  I  think  that  the  evidence  is 
sufficient  to  show  that  at  least  part  of  these  bearings  were  at  one  time 
the  property  of  the  defendant.  This  evidence,  however,  is  clearly  not 
sufficient  to  rebut  the  presumption  that  the  plaintiff's  possession  was 
lawful,  unless  the  evidence  also  shows  that  the  defendant  did  not  part 
with  this  property,  or,  if  it  did  sell  this  property  to  a  third  party,  the 
third  party  did  not  sell  the  property.  In  other  words,  the  presump- 
tion that  the  plaintiff's  possession  was  lawful  can  be  rebutted  only  by 
affirmative  proof  that  the  person  who  sold  the  brass  to  the  plaintiff 
never  had  any  title  to  it.  I  agree  that  upon  this  record  the  evidence 
produced  by  the  defendant  is  sufficient  merely  to  throw  suspicion  upon 
the  plaintiff's  good  faith  and,  perhaps  on  his  title,  but  in  no  wise 
affirmatively  shows  that  his  title  was  bad,  and  in  no  wise  impeaches 
the  credibility  of  the  testimony  of  the  plaintiff  that  he  was  in  posses- 
sion of  the  goods  by  purchase  from  a  third  party.  For  these  reasons, 
I  agree  that  the  judgment  should  be  reversed,  but  I  think  that  the 
defendant  is  entitled  to  a  new  trial. 

The  record  shows  that  the  defendant  took  this  brass,  acting  upon  the 
belief  that  it  was  stolen.  It  has  attempted  to  show  justification  for 
this  belief  by  testimony  intended  to  show  that  at  least  a  large  part  of 
the  brass  was  its  property  at  one  time,  that  it  never  sold  any  brass  of 
this  nature  to  any  party  except  tlie  manufacturer,  and  that  the  manu- 
facturer did  not  sell  any  brass  of  this  kind  to  third  parties.  If  the 
testimony  produced  had  actually  shown  these  facts,  then,  of  course,  it 
would  follow  that  the  plaintiff's  possession  was  unlawful.  The  testi- 
mony, however,  is  not  sufficient  for  this  purpose,  for  two  reasons :  It 
does  not  show  that  all  the  brass  marked  like  the  brass  taken  from 
plaintiff's  possession  was  sold  to  the  manufacturer,  and  it  does  not 
show  that  the  manufacturer  never  sold  such  brass  to  third  parties.  In 
view,  however,  of  the  nature  of  the  testimony  actually  produced  and 
the  suspicion  which  does  rest  upon  the  plaintiff's  good  faith,  I  think 
that  the  defendant  is  entitled  to  an  opportunity  to  supply  this  testi- 
mony. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event. 

PENDLETON,  J.,  concurs. 

WHITAKER,  J.  (concurring).  This  action  was  brought  to  recover 
damages  for  the  conversion  of  certain  brass  railroad  journal  bearings, 
also  known  as  car  boxes,  which  property  plaintiff  had  purchased  from 
a  regular  dealer  in  such  articles,  and  which  were  in  the  actual  posses- 
sion of  plaintiff  in  his  place  of  business  on  May  8,  1915,  on  which  day 
the  property  was  taken  away  from  plaintiff's  possession  by  the  agents 
of  and  under  orders  of  defendant,  without  plaintiff's  permission,  and 
turned  over  to  the  defendant.  The  alleged  ground  for  taking  these 
goods  was  that  they  had  been  stolen  from  defendant. 

There  is  no  question  as  to  the  value  of  the  property.  It  appears  that 
similar  articles  are  dealt  in  in  the  open  market;  that  plaintiff  is  a 
secondhand  dealer  in  such  articles ;  that  plaintiff  came  lawfully  into 
possession  of  the  goods  having  purchased  them  in  the  open  market, 
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and  there  is  no  evidence  whatever  from  which  it  may  be  legally  in- 
ferred that  plaintiff  knew  the  goods  had  been  stolen;  that  after  de- 
fendant had  taken  the  goods  from  the  possession  of  plaintiff  a  propei 
demand  was  made  for  their  return.  As  to  63  pieces  of  the  goods 
taken,  defendant  made  no  claim  to  title,  but  delivered  them  to  other 
persons,  from  whom  defendant  claimed  they  had  been  stolen,  of  which 
theft,  however,  there  was  no  evidence. 

The  possession  of  the  goods  by  the  plaintiff,  under  the  circumstanc- 
es disclosed  by  the  evidence,  was  presumptive  of  a  lawful  title  in  him, 
and  was  amply  sufficient  upon  which  to  base  his  action  for  conversion. 
Yardum  v.  Wolf,  33  App.  Div.  247,  54  N.  Y.  Supp.  192.  As  matter  of 
fact,  the  evidence  clearly  established  ownership  in  the  plaintiff,  unless 
it  could  be  shown  by  competent  and  sufficient  evidence  that  the  goods 
had  been  stolen.  The  burden  of  showing  that  the  goods  had  been 
stolen  was  upon  the  defendant,  who  was  required  to  establish  the 
fact  by  clear  and  satisfactory  evidence.  This  we  think  the  defendant 
failed  to  do. 

A  summary  of  the  evidence  introduced  by  the  defendant  is  as  fol- 
lows :  The  evidence  of  the  detectives,  who  visited  the  plaintiff's  place 
of  business,  concerning  certain  minor  instances,  which  were  perhaps 
capable  of  casting  a  slight  suspicion  upon  plaintiff's  actions,  and  which 
were  substantially  contradicted  by  plaintiff's  witnesses.  Wamoch,  the 
chief  sales  agent  of  the  defendant  of  all  old  discarded  material  in  New 
York,  testified  that  it  was  the  custom  never  to  sell  the  goods  similar  to 
the  goods  in  question  to  any  other  person  than  the  Magnus  Metal 
Company,  who  manufactured  them,  and  that  no  such  goods  to  his 
knowledge  had  ever  been  sold  to  others.  This  testimony  was  weakened 
by  the  admission  of  the  witness  that  at  times  he  did  call  for  orders  for 
purchase  of  secondhand  materials,  and  on  one  occasion,  but  one  occa- 
sion only,  for  orders  for  similar  articles  to  those  in  question.  There  is 
no  evidence  that  the  Magnus  Metal  Company  did  not  resell  the  arti- 
cles it  purchased  of  the  defendant. 

Defendant  invoked  section  123  of  chapter  14  of  the  Code  of  Ordi- 
nances of  the  City  of  New  York,  which  provides  that  every  junk 
dealer  shall  keep  a  book  in  which  shall  be  entered  at  the  time  of  pur- 
chase a  description  of  the  articles  purchased,  name,  residence,  etc., 
of  the  person  from  whom  purchased,  day  and  hour  of  such  purchase, 
which  book  shall  be  open  to  inspection.  The  plaintiff  testified  that  he 
had  a  book,  and  his  bookkeeper  testified  that  she  had  not  put  the  goods 
in  it,  because  they  had  not  been  sorted ;  that  she  always  waited  until 
they  had  been  sorted,  so  that  she  could  describe  them  before  she  entered 
them.  The  defendant  took  these  goods  away  before  they  had  been 
sorted. 

The  failure  to  comply  immediately  with  the  section  referred  to  would 
not  overcome  the  presumption  of  title  which  a  purchase  in  the  open 
market,  followed  by  actual  possession,  raises.  The  law  will  not  as- 
sume a  crime  has  been  committed,  or  that  goods  have  been  stolen. 
Such  facts  must  be  established  by  credible  and  satisfactory  evidence. 
There  is  no  such  evidence  in  this  case. 

The  judgment  should  be  reversed,  with  $30  costs,  and  judgment 
ordered  for  plaintiff,  with  costs. 
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LEVY  V.  FIDELITY  &  CASUALTY  CO.  OF  NEW  YORK, 

(Supreme  Court,  Appellate  Term,  First  Department    May  9,  1910.) 

Insurance  ^=»668(11) — Indemnity  Insurance — Question  for  Jury — Injury 
OR  Disability. 

Evidence  in  an  action  upon  an  Indemnity  accident  policy  held  to  make 
plaintiff's  injury  or  disability  a  question  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  |§  1745,  1763, 
1764;   Dec.  Dig.  «=>668ai).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Milton  I.  Levy  against  the  Fidelity  &  Casualty  Company 
of  New  York.  From  a  judgment  dismissing  the  complaint  upon  a  trial 
before  a  jury,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Milton  I.  Levy,  of  New  York  City,  for  appellant. 
Nadal,  Jones  &  Mowton,  of  New  York  City  (Bernard  G.  Barton, 
of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Plaintiff  held  an  indemnity  accident  policy  issued 
by  the  defendant,  and  claims  to  have  been  injured  by  a  fall.  He  de- 
manded payment  from  the  defendant,  which  was  refused,  and  brings 
this  action. 

At  the  close  of  tlie  plaintiff's  case  the  defendant's  attorney  moved 
to  dismiss  the  complaint,  basing  the  motion  solely  upon  the  ground  that 
plaintiff  suffered  no  injuries  or  disability  resulting  from  the  accident 
to  entitle  him  to  recover  any  sum  whatever.  We  think  there  was  ample 
evidence  as  to  the  accident  causing  the  injury,  and  also  sufficient  evi- 
dence to  go  to  the  jury  on  the  extent  of  the  plaintiff's  disabilities. 
Both  plaintiff  and  his  doctor  testified  that  plaintiff  was  confined  to 
his  house  and  could  not  go  to  his  place  of  business  from  the  13th  to 
the  24th  of  June,  1915.  The  plaintiff  also  testified  that  he  was  ad- 
vised by  his  physician  to  go  into  the  country  to  recuperate,  which 
plaintiff  did,  and  remained  there  for  several  weeks,  and  that  he  was 
attended  there  at  least  once  by  a  physician,  and  still  had  his  injured 
ankle  bandaged.  The  plaintiff  was,  we  think,  entitled  to  have  the 
jury  pass  upon  the  question.  There  was  not  such  a  clear  lack  of  evi- 
dence as  to  warrant  a  dismissal  of  the  complaint. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  $30  costs 
to  appellant  to  abide  the  event. 

^s>For  oUier  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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WIENER  V.  HATCH. 

(Supreme  Court,  Appellate  Term,  First  Department    May  9,  1916.) 

CoimTS  €=»189(15) — ^Municipal  Ootjbt — Opening  Default— Necessity  of 
Notice. 

Under  Municipal  Court  Code  (Laws  1915,  c  279)  t  129,  providing  for 
opening  default  on  motion,  notice  must  be  given  the  other  party,  so  that 
an  ex  parte  order,  made  after  time  to  answer  had  expired,  that  answer 
should  be  filed  nunc  pro  tunc,  is  beyond  the  court's  power. 

[Ed.  Note.— For  other  cases,  see  CJourts,  Cent  Dig.  {§  409,  458;  Dec, 
Dig.  <5=>189(15).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Elizabeth  Wiener  against  Edwin  H.  Hatch.  From  an  ad- 
verse order  as  to  opening  defendant's  default,  plaintiff  appeals.  Re- 
versed. 

Argued  March  term,  1916,  before  LEHMAN,  WHITAKER,  and 
PENDLETON,  JJ, 

A.  Loeb  Salkin,  of  New  York  City  (Thomas  H.  Lipps,  of  New 
York  City,  of  counsel),  for  appellant. 

Robert  H.  Woody,  of  New  York  City  (Norman  G.  Hewitt,  of  Brook- 
lyn, of  counsel),  for  respondent. 

LEHMAN,  J.  The  record  in  this  case  shows  that  the  plaintiff  on 
the  18th  day  of  December,  1915,  served  the  summons  and  complaint 
in  this  action  on  the  defendant,  and  filed  the  summons  and  complaint 
on  the  20th  day  of  December.  The  defendant  failed  to  file  and  serve 
his  answer  within  five  days.  On  the  29th  day  of  December  the  de- 
fendant presented  to  a  judge  of  the  Municipal  Court  a  proposed  order, 
directed  to  the  plaintiff  to  show  cause  "why  an  order  should  not  be 
made  opening  the  default  of  the  defendant,  and  allowing  the  defend- 
ant to  file  and  serve  his  answer  herein,  and  for  such  other  and  further 
relief  as  may  be  just  in  the  premises."  Annexed  to  the  proposed  or- 
der were  affidavits  which  purported  to  show  that  the  defendant's  de- 
fault was  due  to  inadvertence,  and  that  he  had  a  good  defense  on 
the  merits,  and  the  defendant  also  annexed  his  proposed  verified  an-  • 
swer.  This  order  to  show  cause  was  not  signed,  but  the  justice  to 
whom  it  was  presented  apparently  of  his  own  motion  did  sign  at  the 
foot  of  the  proposed  order  to  show  cause  the  following  order : 

"Ordered  that  the  verified  answer  be  filed  with  the  clerk  of  the  court  nunc 
pro  tuna    December  29,  1915." 

Thereafter  the  plaintiff  moved  to  vacate  this  order,  and  her  motion 
was  denied.    She  now  appeals  from  both  orders. 

Upon  the  present  appeal  we  need  not  consider  whether  the  appeal 
should  properly  have  been  taken  from  the  original  ex  parte  order,  or 
from  the  order  denying  the  motion  to  vacate.  If  the  original  order 
was  made  without  power,  then  the  justice  who  heard  the  motion  to 
vacate  had  no  power  to  make  any  order  in  the  premises  except  to 

^s>For  oUier  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexe* 

Digitized  by  VjOOQIC 


806  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

vacate  the  original  order.  If  we  determine  that  the  original  order 
was  made  without  power,  then  we  are  bound  to  vacate  it,  and  it  is 
quite  immaterial  from  which  order  tide  appeal  should  properly  have 
been  taken. 

The  original  order,  as  shown  above,  was  made  ex  parte,  and  pro- 
vides in  terms  for  the  filii^  of  an  answer  nunc  pro  tunc  after  the  de- 
fendant was  in  default.  The  order  does  not  provide  that  the  answer 
should  be  filed  nunc  pro  tunc  as  of  a  certain  day,  but  merely  that  it 
should  be  filed  nunc  pro  tunc.  At  that  time  the  defendant's  time  to 
file  and  serve  the  answer  had  concededly  expired,  and  the  only  pos- 
sible meaning  of  the  order  was  that  the  order  was  to  be  regarded  as 
filed  within  the  five  days  in  which  the  defendant  had  the  right  to 
serve  and  file  his  answer.  It  is  therefore  in  eflfect  an  order  opening 
the  defendant's  default,  and  must  be  so  treated.  It  seems  to  me  too 
clear  for  argument  that  there  is  no  power  to  grant  such  an  order  ex 
parte.  It  is  true  that  orders  extending  the  time  to  answer  may  be 
granted  ex  parte  under  the  Municipal  Court  Code  and  the  Municipal 
Court  rules,  but  an  order  to  extend  the  time  to  answer  cannot  be 
granted  after  the  last  day  to  answer  has  expired  and  the  defendant  is 
in  default,  and  under  the  rules  can  be  granted  ex  parte  only  for  three 
days.  Orders  to  open  a  default,  both  under  the  practice  prevailing 
in  the  Supreme  Court  and  under  section  129  of  the  Municipal  Court 
Code,  can  be  granted  only  upon  motion,  and  it  is  clear  that  notice  of 
such  motion  must  be  given  to  the  other  side,  and  the  court  has  no 
jurisdiction  until  such  notice  has  been  given.  An  order  made  by  a 
judge  of  the  court  ex  parte  upon  a  mere  application,  without  a  mo- 
tion, is  clearly  made  without  power. 

Order  should  therefore  be  reversed,  with  $10  costs,  but  without 
prejudice  to  a  motion  on  the  part  of  the  defendant  to  open  his  de- 
fault upon  payment  of  said  costs.    All  concur. 


U.  T.  HUNGERFORD  BRASS  &  COPPER  CO.  v.  JOHN  T.  BRADY  &  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.    May  5,  1916.) 

Pleading  ^=>246(1) — Amendment— Sufficiency  of  Allegations. 

Under  allegations  of  a  complaint  that  plaintiff  delivered  materials  to 
a  subcontractor,  under  agreement  with  the  owner  to  make  its  checks  pay- 
able to  the  subcontractor,  and  secure  an  assignment  from  him,  and  de- 
liver such  checks  to  plaintiff,  and  a  breach  thereof,  it  Is  inunaterial  to 
whom  the  material  was  sold,  and  it  was  error  to  require  an  amendment 
to  the  complaint  to  state  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §§  676-678,  681- 
683 ;  Dec.  Dig.  <S=;>246(1).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  U.  T.  Hungerford  Brass  &  Copper  Company  against 
John  T.  Brady  &  Co.  From  an  order  directing  plaintiff  to  serve  an 
amended  complaint,  it  appeals.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SMITH,  and  PAGE,  JJ. 

4f=9FoT  other  casaa  see  same  topic  St  KBT-NUMBBR  in  all  Key-Numbered  Dlgesta  ft  Indexes 
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Frank  M.  Avery,  of  New  York  Qty  (Earl  A.  Darr,  of  New  York 
City,  on  the  brief),  for  appellant. 

Frederick  R.  Ryan,  of  New  York  City,  for  respondent. 

LAUGHLTN,  J.  There  is  no  allegation  in  the  complaint  that  the 
copper  was  sold,  and  the  action  is  not  brought  to  recover  for  the  sale 
and  delivery  thereof.  In  a  former  afction  by  the  plaintiff  against  the 
defendant  herein,  brought  to  recover  the  purchase  price  of  the  copper 
on  the  theory  of  a  sale  thereof  to  the  defendant,  the  plaintiff  recovered 
a  judgment,  but  on  appeal  the  judgment  was  reversed,  and  the  com- 
plaint was  dismissed  by  this  court,  upon  the  ground  that  the  facts 
proved  did  not  entitle  the  plaintiff  to  recover  on  the  theory  of  a  sale 
to  the  defendant.  169  App.  Div.  917,  153  N.  Y.  Supp.  1148.  This 
action  was  then  brought  to  recover  the  value  of  the  copper,  not  on  the 
theory  of  a  sale  and  delivery  thereof  to  the  defendant,  but  on  the 
ground  that  the  defendant  was  guilty  of  a  breach  of  its  contract  to 
draw  its  checks  to  the  order  of  A.  Schwoerer  &  Sons  for  the  agreed 
price  and  value  of  the  copper,  on  delivery  of  the  copper  by  the  plaintiff 
to  that  corporation,  and  to  procure  the  indorsement  of  the  checks  by 
that  corporation,  and  to  deliver  the  same  to  the  plaintiff. 

It  is  alleged  in  the  complaint  that  the  defendant  was  the  general  con- 
tractor for  the  erection  of  the  hospital  building,  and  that  A.  Schwoerer 
&  Sons  was  a  subcontractor  for  the  construction  of  the  copper  work, 
including  the  furnishing  and  erecting  thereof;  that  the  subcontractor 
was  desirous  of  obtaining  the  copper  from  the  plaintiff,  but  that  the 
plaintiff  refused  to  furnish  the  copper  on  its  credit,  and  so  notified  the 
defendant,  and  that  it  was  thereupon  agreed  between  the  plaintiff  and 
the  defendant  that  the  plaintiff  would  deliver  the  copper  to  the  sub- 
contractor, and  send  the  bill  therefor  to  it,  and  a  duplicate  thereof  to 
the  defendant,  and  that  payment  would  be  made  by  the  defendant  to 
the  plaintiff  within  30  days  after  delivery,  by  checks  to  the  order  of 
the  subcontractor,  to  be  indorsed  by  it  and  immediately  mailed  to  the 
plaintiff ;  and  in  two  separate  counts  it  is  alleged  that  the  copper  was 
delivered  pursuant  to  said  agreement,  and  that  plaintiff  fully  perform- 
ed on  its  part,  but  that,  although  more  than  30  days  have  elapsed  since 
the  delivery  of  the  copper,  the  defendant  failed  to  perform  the  con- 
tract on  its  part,  in  that  it  failed  to  draw  its  checks  to  the  order  of  the 
subcontractor  and  have  them  indorsed  by  it  and  forwarded  to  the 
plaintiff,  and  failed  to  pay  the  plaintiff  for  the  copper,  and  in  each 
count  the  agreed  price  and  reasonable  value  of  the  copper  therein  al- 
leged to  have  been  delivered  is  set  forth  as  due  and  owing  from  the 
defendant  to  the  plaintiff  on  account  of  its  breach  of  the  contract.  On 
these  allegations  it  is  not  material  to  whom  the  copper  was  sold,  and 
it  was  error  to  require  the  plaintiff  to  make  its  complaint  more  definite 
and  certain  by  specifying  to  whom  it  was  sold. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs.  Order  filed.  All  con- 
cur. 
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HENDLER  v.  HENIQ  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department.    May  6,  1918.) 

NBQUOENGB  ^SS>et6{2) — CONTBIBTTTOBT  NEOUOENCE— KNOWLEDGE  OF  DANGER. 

Where  the  plaintiff  entered  an  elevator  shaft,  at  the  entrance  of  de- 
fendant's stable,  observing  that  the  elevator  was  at  the  second  story  and 
stationary,  without  giving  any  warning  of  his  intention  to  the  operator  of 
the  elevator,  although  the  chain  guarding  the  shaft  was  not  hooked  across 
the  passageway,  he  was  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  JJ  88,  89;  Dec. 
Dig.  <S=>66(2).] 

Smith,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Isaac  Hendler  against  Michael  Henig  and  others.  From 
a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a  new  trial, 
defendants  appeal.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT. 
SMITH,  and  DAVIS,  JJ. 

Leon  Sanders,  of  New  York  City,  for  appellants. 
Charles  Goldzier,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  for  damages  for  injuries  sustained  by 
plaintiff  by  being  crushed  by  an  elevator  maintained  by  defendants 
upon  premises  occupied  by  them. 

The  defendants  maintained  a  boarding  livery  stable  in  Attorney 
street,  in  the  city  of  New  York.  The  entrance  to  this  stable  and  to 
defendants'  office  was  through  an  alleyway  about  10  feet  wide  and 
15  feet  in  depth.  At  the  end  of  the  alleyway  and  forming  a  part  of 
the  inclosed  portion  of  the  stable  was  an  elevator  shaft  leading  to  the 
floor  above,  where  the  vehicles  were  stored.  The  elevator  operated 
in  this  shaft  was  of  the  full  width  of  the  passageway  and  so  constructed 
that  when  it  was  down  its  floor  was  on  a  level  with  the  floor  of  the 
alleyway.  The  pit  or  depression  in  which  the  elevator  rested  when 
down  was  about  8  inches.  The  defendants  had  furnished  a  chain  to 
be  hooked  across  the  alleyway  in  front  of  the  elevator  shaft  when  the 
elevator  was  in  operation.  Whether  it  was  in  place  when  the  plaintiff 
was  injured  was  sharply  contested  at  the  trial.  The  verdict  for  the 
plaintiff  indicates  that  the  jury  found  that,  at  the  time  of  the  accident, 
the  chain  was  not  properly  hooked  across  the  passageway,  and  for 
the  purposes  of  this  appeal  we  accept  that  finding. 

Plaintiff  was  a  real  estate  dealer  or  broker,  who  had  had  business 
relations  with  defendants  in  the  past,  and  knew  the  premises  thorough- 
ly well,  having  been  on  them  perhaps  100  times.  He  says  that  he  came 
to  the  stable  to  see  defendants  on  a  matter  of  business,  but  what  that 
business  was  is  not  disclosed.  It  does  not  appear  that  on  this  par- 
ticular occasion  he  came  by  special  invitation  or  by  appointment.  He 
entered  the  alley  or  passageway,  and  when  he  came  to  the  elevator 
shaft  he  observed  that  the  elevator  was  up  at  the  second  story  and 
was  stationary.    He  concluded  that  he  could  safely  pass  under  it  and 
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started  to  do  so,  but  without  calling  out  or  giving  any  warning  of  his 
intention  to  whoever  may  have  been  operating  the  elevator.  Before 
he  had  safely  crossed  the  shaft  the  elevator  came  down  and  struck 
him  upon  the  head,  producing  the  injuries  for  which  he  sues. 

The  sole  negligence  charged  against  defendants  is  the  omission  to 
have  the  elevator  shaft  guarded  by  the  chain  while  the  car  was  in 
operation.  The  plaintiff  was  not  an  employe  of  defendants  and  had 
not  come  upon  the  premises  by  any  special  invitation.  There  is  no 
question  of  the  violation  of  any  law  or  ordinance.  All  we  have  is  a 
situation  in  which  a  person  might  be  injured  by  a  descending  elevator. 
The  depression  in  the  floor  when  the  elevator  was  aloft  was  too  slight 
to  require  any  particular  guard  to  prevent  a  person  from  falling  in, 
and  it  is  not  contended  that  this  depression  contributed  at  all  to  the 
accident.  The  only  object  in  having  a  chain  across  the  alleyway  was  to 
warn  passers  that  the  elevator  was  up,  and  that  it  might  be  dangerous  to 
pass  under  it.  The  fact  that  the  chain  was  not  up  when  the  plaintiff 
approached  the  shaft  was,  as  we  consider,  wholly  immaterial  under 
the  circumstances,  because  the  plaintiff  concededly  saw  that  the  ele- 
vator was  up  before  he  attempted  to  pass.  So  he  was  warned  by  his 
own  eyesight  of  the  danger.  If  the  chain  had  been  up  in  place,  he  would 
have  had  no  more  convincing  warning  of  the  danger  to  which  he  ex- 
posed himself.  Under  these  circumstances  the  absence  of  the  chain 
cannot  be  said  to  have  been  the  procuring  cause  of  the  accident,  which 
resulted  directly  from  plaintiff's  heedlessness  in  exposing  himself  to 
an  apparent  danger. 

The  undisputed  facts  established  no  liability  on  the  part  of  defend- 
ants, and  their  motion  for  a  dismissal  of  the  complaint  at  the  close  of 
the  case  should  have  been  granted. 

The  judgment  and  order  appealed  from  must  therefore  be  reversed* 
and  the  complaint  dismissed,  with  costs  to  defendants  in  this  court  and 
the  court  below.    Order  filed. 

CLARKE,  P.  J.,  and  McLAUGHLIN  and  DAVIS,  JJ.,  concur. 

SMITH,  J.  (dissenting).  Plaintiff  was  not  a  trespasser — not  a  mere 
licensee.  He  came  to  defendants'  stable  upon  a  business  matter,  was 
rightfully  there,  and  defendants  owed  to  him  a  duty  of  reasonable 
care.  This  alleyway  was  the  only  entrance  to  the  stable.  Plaintiff 
found  the  elevator  at  rest  at  the  first  floor,  and  the  chain,  which  usually 
guarded  the  passageway  in  times  of  danger,  down.  This  was  to  him 
an  assurance  of  safety,  and  in  my  judgment  it  is  error  to  hold  as  mat- 
ter of  law  that  his  passing  under  the  elevator  was  contributory  negli- 
gence. One  about  to  cross  a  railroad  track  finds  the  gates  raised  and 
an  engine  at  rest  by  the  side  of  the  crossing.  He  may  cross  without 
being  charged  as  matter  of  law  with  contributory  negligence.  This 
case  is  precisely  parallel,  and  the  judgment  should  be  affirmed. 
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VAN  TUYL,  Superintendent  of  Banks,  t.  SOHWAB  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    May  6,  1916.) 

1.  AOTZON  ^=s>50(9) — JOINDSB  OF  CAUSES— LIABILITY  OP  STOOKHOLDSBS. 

The  causes  of  action  of  the  superintendent  of  banks,  under  Banking 
Law  (Laws  1909,  c.  10;  CJonsol.  Laws,  c  2)  ({  19,  196,  against  the  various 
stockholders  of  a  bank,  to  enforce  their  individual  liability  to  the  eirtent 
of  the  par  value  of  their  stockholdings,  caimot  be  Joined  In  an  action  at 
law. 

[Ed.  Note.— For  other  cases,  see  Action,  Doc  Dig.  ^=»50(9) ;  Pleading, 
Cent.  Dig.  §  137.] 

2.  Banks  and  Bankino  ^=»49(6) — ^Liabiutt  of  Stockholdbbs— Enfobcement 

BY  Superintendent  of  Banks— Equitable  Jurisdiction — Statute. 

Under  Banking  Law,  $S  19,  196,  giving  the  superintendent  of  banks  pow- 
er to  enforce  the  individual  liability  of  stockholders,  and  providing  that 
the  stockholders  shall  be  individually  responsible,  ^'equally  and  ratably," 
for  the  existing  debts  of  the  corporation,  the  superintendent  can  sue  in 
equity.  Joining  the  various  stockholders  of  a  bank,  to  enforce  their  statu- 
tory liability  for  the  debts  of  the  bank,  since  the  necessity  of  apportion- 
ing the  deficiency  created  by  insolvency  of  any  stockholders  among  the 
others  until  the  liability  of  all  has  been  exhausted  might  Involve  repeated 
actions  against  the  same  stockholders,  so  that  equity  has  Jurisdiction  to 
avoid  a  multiplicity  of  suits  and  accomplish  a  ];)erfect  relief  in  a  single 
action. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  i  76; 
Dec.  Dig.  <5=>49(6).] 

Smith,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  Van  Tuyl,  Jr.,  as  Superintendent  of  Banks,  against 
Charles  M.  Schwab  and  others.  From  an  order  denying  a  motion  to 
strike  the  case  from  the  Special  Term  calendar,  defendants  appeal. 
Order  affirmed. 

See,  also,  158  N.  Y.  Supp.  424. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SMITH,  and  PAGE,  JJ. 

Donald  C.  Strachan,  of  New  York  City,  for  appellants. 

Joseph  A.  Kellogg,  of  Glens  Falls,  for  respondent. 

PAGE,  J.  [1,  2]  Section  196  of  the  Banking  Law  (Laws  1909,  c. 
10;  Consol.  Laws,  c.  2),  which  created  the  liability  sought  to  be  en- 
forced in  this  action,  provided  that  the  stocldiolders  of  a  banking  cor- 
poration should  be  "individually  responsible,  equally  and  ratably,  for 
the  then  existing  debts  of  the  corporation,"  in  an  amount  not  exceed- 
ing the  par  value  of  the  stock  held  by  each.  Section  19  of  the  same 
law  gave  the  superintendent  of  banks  the  power  under  the  conditions 
therein  set  forth  to  liquidate  the  affairs  of  the  bank,  and  the  statute 
provided  that  he  ''shall  collect  all  debts  due  and  claims  belonging  to  it, 
and  upon  order  of  the  Supreme  Court  may  sell  or  compound  all  bad 
or  doubtful  debts  and  on  like  order  may  sell  all  real  and  personal  prop- 
erty of  such  corporation  or  individual  banker  on  such  terms  as  the 
Court  shall  direct,  and  riiay,  if  necessary  to  pay  the  debts  of  such  cor- 
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poration,  enforce  the  individual  liability  of  the  stockholders."  The 
facts  entitling  the  plaintiff  to  maintain  the  action  against  each  defend- 
ant are  different.  It  must  be  shown  that  a  demand  has  been  made  up- 
on each,  and  each  has  refused  to  pay  the  assessment  levied  by  the  su- 
perintendent, and  it  is  in  each  case  a  separate  demand  and  refusal.  It 
must  be  shown  that  each  defendant  is  a  holder  of  shares  in  the  corpo- 
ration, which  are  separate  and  distinct  shares  in  each  case.  The  lia- 
bility of  each  shareholder  is  several,  not  joint,  and  arises  out  of  dif- 
ferent facts  from  that  of  his  fellow  shareholder.  It  is  clear,  therefore, 
that  the  causes  of  action  against  the  various  stockholders  could  not,  in 
an  action  at  law,  be  joined  in  one  action.  O'Brien  v.  Fitz  Gerald,  143 
N.  Y.  377,  38  N.  E.  371. 

But  the  stockholders  are  responsible  "equally  and  ratably*'  to  the 
extent  of  the  par  value  of  their  stockholdings.  In  order  to  apportion 
the  liability  among  the  stockholders  equally  and  ratably,  a  marshaling 
of  the  assets  of  the  corporation  is  necessary,  after  which  the  amount 
due  from  each  stockholder  may  be  tentatively  determined.  But  in  the 
event  of  any  stockholder  being  shown  to  be  insolvent,  or  if  for  any 
reason  the  judgment  against  him  be  uncollectible,  the  deficiency  thus 
created  will  have  to  be  apportioned  among  the  solvent  stockholders 
until  the  liability  of  all  has  been  exhausted  to  its  full  extent.  Marshall 
V.  Sherman,  148  N.  Y.  9,  22,  42  N.  E.  419,  34  L.  R.  A.  757,  51  Am. 
St.  Rep.  654;  Van  Tuyl  v.  Schwab,  165  App.  Div.  412,  150  N.  Y.  Supp. 
786.  To  accomplish  this  result  at  law  would  perhaps  involve  repeated 
actions  against  the  same  stockholder  before  his  liability  was  completely 
exhausted,  to  say  nothing  of  separate  actions,  each  involving  a  long 
accounting  against  each  stockholder.  To  avoid  a  multiplicity  of  suits 
and  accomplish  a  perfect  relief  in  a  single  action,  it  is  therefore  neces- 
sary to  resort  to  the  equitable  side  of  the  court.  For  this  reason,  I  am 
of  opinion  that  the  motion  to  strike  the  case  from  the  Special  Term 
calendar  was  properly  denied. 

Order  affirmed,  with  $10  costs  and  disbursements.    Order  filed. 

CXARKE,  P.  J.,  and  McLAUGHLIN  and  LAUGHLIN,  JJ.,  con- 
cur.   SMITH,  J.,  dissents. 
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AMERICAN  BONDING  CO.  OF  BALTIMORE  v.  KBLLT. 
(Supreme  Court,  Appellate  Division,  Second  Department    May  6,  1916,) 

1.  Principal  and  Surety  <@=s>57 — Surety  Companies — Contracts — ^Payment 

OF  Premiums — "Annual  Prbmiuhs.'* 

A  contractor's  bond,  requiring  the  contractor  to  pay  therefor  *1n  ad- 
vance on  the  19th  day  of  July  the  annual  premiums,"  requires  the  pay- 
ment on  that  day  of  the  premium  yearly  (citing  Words  and  Phrases, 
Annual). 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  i  101 ; 
Dec.  Dig.  €=»57.] 

2.  Principal  and   Surety  ^=>57 — ^Premiums — Contractor's  Bond — ^Breach 

OF  Contract  by  Obligee — ^Effect. 

Where  a  contractor's  bond  conditioned  recovery  by  the  obligee  on  his 
performance  of  a  building  contract  requiring  monthly  payments  to 
the  contractor,  and  such  payments,  while  not  always  promptly  made, 
were  accepted  by  the  contractor,  and  no  attempt  was  made  to  rescind  the 
bond,  the  contractor  is  not  relieved  by  such  delay  from  liability  to  pay  his 
bond  premiums. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  I^ig.  1 101 ; 
Dec.  Dig.  <8=>57.] 

3.  Principal  and  Surety  ^s>129(5) — ^Discharge  of  Surety — Delay  in  Pay- 

ment to  Principal. 

Under  a  contractor's  bond,  conditioning  recovery  by  obligee  on  his 
performance  of  the  building  contract,  a  surety  is  not  discharged  by 
failure  of  the  obligee  always  to  pay  the  contractor  monthly  as  contracted, 
where  there  is  no  objection  or  attempt  to  cancel  the  bond. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  §  370 ; 
Dea  Dig.  <8=>129(5).] 

4.  Principal  and  Surety  ^s»106(1),  108(1) — ^Discharo%  of  Surety — ^Exten- 

sion of  Time. 

To  relieve  a  surety,  an  eztensioD  of  time  must  rest  upon  a  valid  con- 
sideration, and  must  preclude  the  creditor  from  enforcing  the  debt  during 
the  period  of  extension. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  || 
196,  201,  203-210,  213 ;   Dec.  Dig.  «=!>105(1),  108(1).] 

5.  Principal  and  Surety  ^=:;>100(1) — Discharge  of  Surety — Change  of  Con- 

tract. 

Where  there  is  a  change  in  the  contract  for  the  performance  of  whi(di 
a  bond  is  given,  the  surety  is  discharged,  whether  or  not  the  alteration 
works  mischief  to  him. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  {  162 ; 
Dec.  Dig.  <S=;>100(1).] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  the  American  Bonding  Company  of  Baltimore  against 
George  T.  Kelly.  From  a  judgment  for  plaintiff,  and  an  order  deny- 
ing new  trial,  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  MILLS, 
and  PUTNAM,  JJ. 

George  W.  Elkins,  of  New  York  City,  for  appellant 
James  A.  Hughes,  of  New  York  City,  for  respondent 
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JENKS,  P.  J.  The  plaintiff  furnished  a  surety  bond  for  the  de- 
fendant's performance  of  his  building  contract  with  the  Elks'  Club. 
He  paid  in  advance  a  year's  premium  for  the  period  intervening  July 
19,  1911,  and  July  19,  1912.  The  plaintiff  sues  for  the  premiums 
which  accrued  on  July  19,  1912,  and  July  19,  1913,  respectively.  The 
defendant  pleaded  that  he  agreed  to  pay  the  amount  of  the  first  year's 
premium,  but  none  other;  that  such  amount  was  paid,  and  also  that 
the  club,  prior  to  July  19,  1912,  had  failed  to  make  payments  as  pro- 
vided for  in  the  contract,  and  thereby  the  contract  had  been  broken 
by  the  said  club,  and  not  by  this  defendant;  that  thereupon,  and  on 
or  before  July  19,  1912,  the  defendant  had  notified  the  plaintiff  that 
said  contract  had  been  broken  and  that  he  would  not  require  the 
bond,  which  should  be  canceled ;  and  that  the  plaintiff  had  agreed  to 
cancel  it.  But  there  was  no  proof  that  the  plaintiff  had  been  notified 
that  the  contract  had  been  broken,  or  that  the  defendant  would  not 
require  the  bond,  which  should  be  canceled,  or  that  the  plaintiff  had 
agreed  to  cancel  it. 

The  plaintiff  read  in  evidence  the  building  contract,  the  defendant's 
application  to  plaintiff  for  the  bond,  the  bond,  and  called  as  a  witness 
one  of  the  committee  of  the  said  club  in  charge  of  the  building  of  the 
house.  It  proved  by  him  that  the  last  payment  upon  the  building  con- 
tract was  made  on  March  15,  1915,  and  tiiat  the  final  certificate  of  the 
architect,  as  referred  to  in  the  contract,  was  issued  on  about  that 
day.  The  plaintiff  also  proved  by  this  witness  that  the  defendant 
completed  the  contract  prior  to  and  within  two  weeks  of  March  15, 
1915.  On  cross-examination  the  witness  testified  that  defendant  com- 
menced the  work  under  the  building  contract  on  July  19,  1911;  that 
the  first  payment  was  made  to  him  on  September  23,  1911 ;  that  the 
payments  were  supposed  to  be  made  monthly  on  the  architect's  cer- 
tificate passed  by  the  committee,  but  that  defendant  had  received  no 
payments  in  October  or  in  November,  1911,  although  a  payment  was 
tendered  in  the  said  October,  but  not  taken  until  the  following  Decem- 
ber; that  no  architect's  certificate  was  issued  in  November,  1911; 
that  defendant  did  not  receive  any  payment  in  July,  1912,  but  that 
there  was  a  payment  in  August,  1912,  and  that  there  was  some  delay 
as  to  the  final  payments.  On  redirect  examination  the  witness  testi- 
fied that  he  still  had  the  custody  of  the  bond,  and  that  the  defendant 
liad  never  asked  for  it  for  the  purposes  of  cancellation.  The  defend- 
ant conceded  that  no  part  of  the  amount  sued  for  had  been  paid. 
Thereupon  the  parties  rested,  and  each,  without  other  motion,  moved 
for  a  direction  of  the  verdict.  The  court  directed  a  verdict  for  the 
plaintiff. 

[  1  ]  The  defendant  upon  appeal  contends  that  the  contract  for  sure- 
tyship does  not  permit  the  construction  made  by  the  plaintiff,  and 
that  there  is  no  evidence  to  be  found  in  that  contract  or  in  the  record 
that  the  defendant  agreed  to  pay  more  than  the  sum  paid,  namely,  of 
the  premium  for  the  year  intervening  July  19,  1911,  and  July  19,  1912. 
The  contract  under  which  the  bond  was  issued  provided  that  tfie  de- 
fendant should  *'pay  in  advance  on  the  19th  day  of  July  the  annual 
premiums  or  fees  herein  agreed  upon,  namely,  $346.44,  and  to  in- 
demnify the  surety  on  said  bond,  its  successors  and  assigns,  against  all 
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loss,  costs,  damages,  charge,  liabilities,  demands,  and  expenses  what- 
ever, including  attorney's  fees  (resulting  from  any  act,  default,  or 
neglect  of  mine  or  from  any  accident),  that  said  surety  may  sustain 
or  incur  or  that  may  be  asserted  or  claimed  against  said  surety  by 
reason  of  its  having  executed  said  bond  or  any  continuation  or  re- 
newal thereof."    And  the  argument  of  the  defendant  is : 

"Had  the  word  'annual*  been  omitted,  this  contract  would  have  been  clear — 
and  this  bond  would  have  cost  Mr.  Kelly  [the  defendant]  the  $346.44  which  it 
is  conceded  has  been  paid ;"  and  "granting  to  'nnnuar  its  ultimate  meaning,  It 
is  hardly  elastic  enough  to  mean  'each  year  during  the  period  when  said  bond 
should  be  in  force/  as  alleged  In  the  complaint,  or  *each  year  until  the  final 
certificate  of  the  architect  should  be  issued.' " 

The  contract  for  suretyship  requires  payment  in  advance  on  the 
19th  of  July  (without  year)  of  the  annual  premium.  The  word  "an- 
nual" may  naturally  mean  a  yearly  payment.  Kearney  v.  Cruikshank, 
117  N.  Y.  at  99,  22  N.  E.  580;  1  Words  and  Phrases  Judicially  De- 
fined, p.  400;  State  ex  rel.  Curtis  v.  McCullough,  3  Nev.  202-224. 
Therefore  the  contract  may  be  read  as  requiring  the  payment  on  the 
19th  day  of  July  of  the  premium  in  advance  yearly.  The  bond  was 
for  the  faithful  performance  of  the  contract.  In  the  defendant's  ap- 
plication of  July  19,  1911,  to  the  plaintiff  for  the  bond,  he  stated  that 
the  work  was  to  begin  at  once,  to  be  completed  "about  one  year  from 
date,"  and  that  the  bond  would  continue  in  force  after  the  construc- 
tion was  completed  for  30  days  in  order  to  receive  final  payment. 
The  bond  provided  as  follows: 

"Now,  therefore,  the  condition  of  this  obligation  is  such  that,  if  the  said 
principal  shall  faithfully  perform  said  contract  on  his  part,  according  to  the 
terms,  covenants,  and  conditions  thereof  (except  as  hereinafter  provided), 
then  this  obligation  shall  be  null  and  void ;  otherwise,  to  remain  in  full  force 
and  effect" 

The  building  contract  provided  that : 

"No  certificate  given  or  payment  made  under  this  contract,  except  the  final 
certificate  or  final  payment,  shall  be  conclusive  evidence  of  the  performance  of 
this  contract,  either  wholly  or  In  part." 

And  such  contract  was  referred  to  in  the  bond.  The  proof  was  that 
the  building  contract,  begun  in  1911,  was  not  completed  until  March^ 
1915. 

[2-5]  The  bond  provided : 

"Notwithstanding  that  said  contract  Is  hereby  referred  to,  this  bond  is 
nevertheless  issued  subject  to  the  following  express  conditions,  which  shall 
be  conditions  precedent  to  the  right  of  the  owner  to  recover  hereunder.  The 
owner  shall  keep,  do,  and  perform  each  and  every,  all  and  singular,  the  matters 
and  things  set  forth  and  specified  in  said  contract,  to  be  by  the  owner  kept, 
done,  and  performed  exclusively  at  the  times  and  in  the  manner  as  in  said 
contract  specified." 

The  defendant  points  to  a  provision  in  the  contract  that  on  the  1st 
day  of  each  month  the  contractor  should  submit  to  the  architect  a 
statement  of  labor  and  materials  furnished,  and  that  by  the  IStli 
of  said  month  the  owners  should  pay  to  the  contractor  the  amount 
payable  as  certified  by  the  architect,  less  10  per  cent.,  and  insists 
that,  as  the  evidence  shows  that  this  defendant  was  not  paid  monthly,. 
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the  club  had  failed  to  perform,  and  by  its  breach  of  such  condition 
precedent  it  had  released  the  surety  from  further  liability  upon  the 
bond.  So  far  as  the  facts  in  this  case  are  concerned,  the  contention 
of  the  defendant  must  be  that  he  was  relieved  from  liability  for  the 
premiums  simply  because  the  club  did  not  always  make  the  payments 
to  the  contractor  at  the  times  prescribed  in  the  buildmg  contract ;  for 
in  this  case  there  is  no  feature  of  a  breach  of  the  building  contract 
followed  by  rescission  thereof,  or  of  any  attempt  of  the  surety  to  re- 
lieve itself  of  its  obligation  or  even  of  any  request  for  the  cancella- 
tion thereof.  On  the  contrary,  the  bond  remained  extant,  retained  and 
relied  upon  by  the  club,  and  apparently  regarded  as  in  full  force  and 
effect  by  the  surety,  the  principal,  and  the  said  obligee.  The  comment 
of  Pound,  J.,  at  trial  term  in  F.  &  D.  Co.  v.  Commonwealth  Trust  Co., 
65  Misc.  Rep.  88,  119  N.  Y.  Supp.  598,  is  pertinent  in  this  case: 

"Passing  that  question,  I  am  of  the  opinion  that  it  does  not  lie  in  the  mouth 
of  the  principal  in  this  case  to  set  up  as  a  defense  to  an  action  for  premiums 
on  the  bonds  a  defense  of  the  surety  to  a  possible  action  brought  against  it  by 
the  dty  on  the  bonds,  which  defense  might  not  be  interposed  and  might  not  be 
successful  if  interposed*" 

But  assume  that  the  obligee  had  brought  an  action  upon  the  bond. 
So  far  as  the  facts  are  apparent,  the  surety  could  but  show  that  in  a 
few  instances  its  principal  was  not  paid  installments  when  due  by 
the  terms  of  the  bond  and  there  was  some  delay  in  the  final  payment. 
It  would  appear,  however,  that  the  payments  were  made  shortly  after 
the  appointed  times,  and  that  there  had  been  no  objection  made  to 
these  short  delays,  much  less  any  attempt  to  cancel  the  bond.  It  would 
not  be  apparent  how  such  delays  could  have  prejudiced  the  surety,  and 
it  would  appear  that  this  defer  of  a  few  payments  was  not  ia  an  at- 
tempt to  vary  the  building  contract,  but  a  mere  indulgence  like  unto 
that  held  insufficient  to  affect  the  bond  in  Wilson  v.  Whitmore,  92 
Hun,  at  472,  36  N.  Y.  Supp.  550,  affirmed  on  opinion  below,  157  N. 
Y.  693,  51  N.  E.  1094.  See,  too,  Grier  v.  Flitcraft,  57  N.  J.  Eq.  556, 
41  Atl.  425 ;  Guaranty  Co.  v.  Pressed  Brick  Co.,  191  U.  S.  416,  24 
Sup.  Ct.  142,  48  L.  Ed.  242;  Pingrey  on  Suretyship  and  Guaranty 
(2d  Ed.  Joyce)  §  112e,  and  cases  cited. 

Moreover,  to  relieve  the  surety,  the  extension  of  time  of  payment 
must  rest  upon  a  valid  consideration  and  must  preclude  the  creditor 
from  enforcing  the  debt  during  the  period  of  extension.  Schwartz 
V.  Smith,  143  App.  Div.  at  300,  128  N.  Y.  Supp.  1,  affirmed  on  opin- 
ion below,  207  N.  Y.  714,  101  N.  E.  1121 ;  Pingrey,  supra,  §  114.  When 
the  contract  itself  is  changed  it  is  not  necessary  to  inquire  whether 
the  alteration  works  mischief  to  the  surety  (Paine  v.  Jones,  76  N.  Y. 
274) ;  but,  as  I  have  said,  this  defer  of  payments,  upon  the  facts  in 
this  case,  must  be  regarded  merely  as  an  indulgence.  In  St.  John's 
College  V.  .Etna  Indemnity  Co.,  201  N.  Y.  342,  94  N.  E.  996,  it  is  said : 

"The  rule  of  strict  construction  is  liable  at  times  to  work  a  practical  injus- 
tice, and  it  ought  not  to  be  extended  beyond  the  reason  for  the  rule,  particular- 
ly when  the  surety  is  engaged  In  the  business  of  becoming  surety  for  pay  and 
presumably  for  profit  U.  S.  F.  &  6.  Co.  v.  United  States,  191  U.  S.  416  [24 
Sup.  Ct  142,  48  I*  Ed.  242]." 

The  judgment  and  order  are  affirmed,  with  costs.  All  concur,  ex- 
cept PUTNAM,  J.,  not  voting. 
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BOUZBNOS  et  al.  v.  BAUER. 

(Supreme  Court,  Appellate  Term,  First  Department    May  9,  1916.) 

Shsbiffs  and  CoNfiTABUss  ^=»113(3) — Illegal  Levy— Conversion. 

An  officer  who  levies  on  goods  of  a  party  other  than  the  judgment  debtor, 
and  exerciflies  dominion  over  them  after  notice  that  the  apparent  owner  is 
not  the  real  owner,  becomes  a  trespasser,  liable  to  an  action  for  conver- 
sion. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and  Constables,  Cent.  Dig.  f 
190;   Dec.  Dig.  «&=>113(3).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  James  Bouzenos  and  others  against  August  Bauer.  From 
a  judgment  in  favor  of  the  defendant,  plaintiffs  appeal.  Reversed,  and 
new  trial  ordered. 

Argued  March  term,  1916,  before  LEHMAN,  WHITAKER,  and 
PENDLETON,  JJ. 

Irwin  Kurtz,  of  New  York  City  (Conrad  J.  Ruby,  of  New  York  City, 
of  counsel),  for  appellants. 

Samuel  Katz,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiffs  have  brought  an  action  for  an  alleged 
conversion  of  goods  by  a  marshal,  who  seized  them  under  an  execution 
issued  in  an  action  against  other  parties.  It  appears  that  the  defend- 
ant, a  city  marshal,  proceeded  to  a  store  which  the  plaintiffs  claim  to 
own  and  there  attempted  to  levy  upon  the  stock  contained  in  the  store. 
The  execution  under  which  the  marshal  acted  was  valid  on  its  face 
and  according  to  the  marshal's  story,  the  store  was  in  the  apparent 
possession  of  one  of  the  judgment  debtors  named  in  the  execution.  A 
fight  arose  before  the  marshal  could  actually  levy  on  the  goods,  and 
the  plaintiffs  were  arrested  and  fined  in  the  police  court.  Thereafter 
the  marshal  and  the  other  parties  returned  to  the  store,  and  the  defend- 
ant completed  the  inventory  and  levy.  Before  the  marshal  actually 
took  away  the  goods  from  the  store  the  plaintiffs'  attorney  warned  the 
marshal  that  the  goods  belonged  to  the  plaintiffs  and  that  he  was  pro- 
ceeding at  his  peril. 

The  defendant  nevertheless  proceeded  to  order  a  wagon  and  to  pack 
up  the  goods  preparatory  to  loading  them.  In  order  to  prevent  the 
goods  from  being  removed  the  plaintiffs'  attorney  paid  under  protest 
the  amount  of  the  judgment  and  received  a  receipt  from  the  marshal 
that  the  moneys  were  received  under  protest  from  these  plaintiffs.  The 
marshal  concededly  was  not  entitled  to  receive  these  moneys  from 
the  plaintiffs  under  an  execution  against  third  parties  unless  he  had 
a  right  to  hold  the  goods  under  his  levy  and  the  plaintiffs  paid  the  judg- 
ment for  the  purpose  of  obtaining  the  release  of  the  goods  held  under 
claim  of  due  process  of  law.  At  the  trial  the  only  issue  litigated  was 
whether  or  not  the  marshal  was  guilty  of  conversion  by  reason  of  his 
acts  in  seizing  and  holding  tliese  goods.  The  trial  justice,  after  the 
trial,  has  decided  that  the  goods  actually  belonged  to  the  plaintiffs,  but 

^=9For  oUier  eases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Dlgmtm  ft  Indezea 
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that,  since  he  acted  in  good  faith  and  seized  only  goods  over  which  one 
of  the  judgment  debtors  was  exercising  apparent  ownership,  he  is  not 
liable  for  conversion. 

It  seems  to  me  that  the  trial  justice's  conclusion  of  law  does  not 
follow  from  his  findings  of  fact.  It  is  too  well  established  to  require 
citation  that  an  officer  who  levies  on  goods  of  a  party  other  than  the 
judgment  debtor  is  guilty  of  conversion,  even  though  he  acted  under 
an  honest  mistake.  It  is  true  that  there  is  authority  for  the  view  that 
this  rule  is  subject  to  a  limitation  that  an  officer  does  not  become  a 
trespasser  by  a  levy  on  goods  which  he  finds  in  the  possession  of  the 
debtor  and  over  which  the  debtor  exercises  apparent  ownership,  but 
there  is  no  authority  that  such  a  limitation  to  the  general  rule  applies 
where  the  officer  has  exercised  domination  over  the  goods,  after  he 
has  received  notice  that  the  apparent  owner  is  not  the  real  owner.  In 
this  case,  even  if  the  defendant  did  not  become  a  trespasser  by  the 
formal  levy,  he  did  become  a  trespasser  if  thereafter  he  proceeded  to 
pack  up  goods  belonging  to  the  plaintiffs,  after  notice  of  their  owner- 
ship, and  the  judgment  m  favor  of  the  defendant  is  therefore  errone- 
ous. 

Of  course  the  alleged  conversion  was  a  conversion  of  the  property 
levied  on,  and  not  of  the  moneys  received;  but  these  moneys  were 
apparently  paid  over  to  reduce  the  damage  and  were  so  regarded  at 
the  trial.  While  for  these  reasons  the  judgment  must  be  reversed,  I 
do  not  think  that  we  should  grant  judgment  on  this  record  to  the  plain- 
tiffs. The  plaintiffs  are  closely  related  to  the  judgment  debtors,  and 
there  are  so  many  suspicious  circumstances  in  regard  to  their  claim 
of  ownership  that  I  feel  that  a  new  trial  should  be  ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


PEOPLE  V.  KUDON. 
(Supreme  Court,  Appellate  Division,  Third  Department.    May  8,  1910.) 

1,  Ceiminal  Law  ^=s>510— Evidence— Accompltcss — Corbobobation. 

By  direct  provision  of  Code  Cr.  Proc.  S  399,  a  conviction  cannot  be  based 
npon  tbe  uncorroborated  evidence  of  an  accouiplice,  a  rule  which  was  like- 
wise that  of  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  f{  1124-1126 ; 
Dec.  Dig.  ^=>510.] 

2.  Criminal  Law  ^=:»942(1) — New  Tbiai^—Newlt  Discovered  Evidence  De- 

STROTiNO  Corroboration  of  Accomplices. 

In  a  prosecution  for  receiving  stolen  goods,  where  the  only  evidence 
against  defendant  was  that  of  his  accomplices,  the  two  thieves,  while  the 
testimony  of  the  mother  of  one  of  such  thieves  was  the  only  testimony 
corroborative  of  theirs,  new  trial  will  be  granted  defendant  for  newly  dis- 
covered evidence  of  three  witnesses  tending  to  destroy  the  corroborative 
effect  of  the  mother's  testimony ;  the  newly  discovered  evidence  being  like- 
ly to  change  the  result  on  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  liaw.  Cent  Dig.  §  2331;  Dec. 
Dig.  «=>942(1).] 

^=9For  other  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indezee 
158N.Y.S.— 52 
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Appeal  from  Clinton  County  Court. 

Benjamin  Kudon  was  convicted  of  having  received  stolen  goods. 
From  the  judgment,  and  an  order  denying  his  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  he  appeals.  New  trial 
granted,  and  appeal  from  the  judgment  of  conviction  dismissed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Shedden  &  Pierce,  of  Plattsburg  (Wallace  E.  Pierce,  of  Plattsburg, 
of  counsel),  for  appellant. 
John  K.  Collins,  Dist.  Atty.,  of  Plattsburg,  for  the  People. 

HOWARD,  J.  [1]  The  defendant  was  indicted  and  convicted  of 
having  received  stolen  goods — s,  quantity  of  brass  railing.  The  pros- 
ecution relied  chiefly  upon  the  evidence  of  two  witnesses,  who  openly 
confessed  that  they  were  the  thieves  who  stole  the  property  from  the 
rightful  owner.  These  thieves  swore  that  they  stole  the  brass  from  a 
launch  and  sold  it  to  the  defendant,  and  that  they  told  the  defendant 
at  the  time  of  the  sale  that  the  brass  was  stolen  property.  If  the  de- 
fendant was  guilty  of  the  crime  charged,  the  thieves  were  accomplices. 
A  conviction  cannot  be  based  upon  the  uncorroborated  evidence  of  an 
accomplice.  Section  399,  Code  of  Criminal  Procedure.  This  was  the 
law  before  the  Code ;  it  has  been  the  law  for  generations.  The  courts 
regard  the  evidence  of  a  particeps  criminis  as  spurious  and  worthless, 
unless  corroborated  by  the  words  of  honest  men.  What  constitutes 
sufficient  corroboration  has  been  much  written  upon.  It  would  not  be 
germane  to  our  purpose  to  discuss  the  subject  here,  further  than  to 
observe  that  the  corroboration  must  be  substantial  and  must  tend  to 
render  probable  the  story  of  the  accomplice. 

[2]  In  the  case  at  bar  the  corroborative  evidence  was  very  slender. 
Elenora  Collins,  the  mother  of  one  of  the  thieves,  was  the  chief  wit- 
ness relied  upon  by  the  district  attorney  to  confirm  the  evidence  of  the 
accomplices.  She  testified,  in  substance,  that  the  defendant,  conceiv- 
ing the  scheme  of  spiriting  away  one  of  the  witnesses  beyond  the 
reach  of  the  district  attorney  and  beyond  the  reach  of  a  subpoena,  and 
thus  securing  his  own  immunity  from  conviction,  asked  her  to  try  to 
induce  her  son,  Bodah,  the  thief,  to  "skip"  to  Canada.  She  further 
testified  that  the  defendant  offered,  in  case  she  succeeded  in  per- 
suading her  son  to  flee  from  justice  and  thus  forfiet  his  bail,  that  he 
(the  defendant)  would  pay  half  the  bail  if  she  would  pay  the  other  half. 
Her  story  of  the  alleged  attempt  of  the  defendant  to  tamper  with  the 
people's  witness  was  apparently  given  full  credit  by  the  jury,  and 
must  have  had  a  decisive  effect  upon  their  deliberations.  It  evidently 
impressed  them  as  a  strong  indication  of  guilt.  It  must  have  been  re- 
garded by  them  as  wholly  inconsistent  with  innocence,  and  as  tending 
directly  **to  connect  the  defendant  with  the  commission  of  the  crime." 
At  all  events,  it  was  significant  evidence,  and,  if  not  explained  or  con- 
tradicted, it  was  highly  detrimental  to  the  defendant. 

Since  the  trial  the  defendant  has  discovered,  so  he  alleges,  the  evi- 
dence of  three  witnesses  which,  if  believed,  will  wholly  do  away  with 
the  evidence  of  Elenora  Collins,  and  completely  destroy  its  corrobora- 
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tive  effect.  By  these  newly  discovered  witnesses  the  defendant  alleges 
that  he  can  prove  that  it  was  not  he,  but  the  Collins  woman,  who  pro- 
posed the  scheme  of  spiriting  away  the  witness  Bodah — a  scheme  which 
the  defendant  rejected.  The  Collins  woman  was  an  interested  witness. 
She  was  quite  naturally  concerned  for  the  safety  of  her  son;  and  if 
the  evidence  of  these  three  witnesses  be  pitted  against  hers  at  a  new 
trial,  it  is  quite  possible  that  another  jury  may  not  believe  her.  If  her 
evidence  be  destroyed,  no  judgment  of  conviction  against  the  defend- 
ant can  stand,  for  there  is  no  other  corroboration  of  sufficient  weight 
to  put  vitality  and  probability  into  the  story  of  the  thieves.  The  newly 
discovered  evidence  is  such,  therefore,  that,  if  believed,  it  is  likely  to 
change  the  result,  if  a  new  trial  be  granted. 

The  reputation  of  the  defendant  has  hitherto  been  so  good,  and  the 
evidence  against  him  is  of  such  a  dubious  character  that  we  feel  im- 
pelled to  grant  him  another  opportunity  to  go  before  a  jury,  where  all 
the  available  evidence  can  be  produced  and  considered.  Having  reach- 
ed this  conclusion,  it  is  unnecessary  to  consider  the  appeal  from  the 
judgment  of  conviction.    That  appeal  is  accordingly  dismissed. 

Order  reversed,  and  motion  for  new  trial  granted.   All  concur. 


PEOPLE  V.  MILES. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    May  3,  1916.) 

1.  Weapons  «=»17(4) — Carrying  Without  License— Weight  of  Evidence. 

A  conviction  of  carrying  a  revolver  without  a  license  is  against  the 
weight  of  evidence;  a  license  of  proper  date,  signed  by  the  acting  city 
Judge,  being  produced,  and  he  testifying  to  Issuing  it  at  the  time  Indicated, 
and  there  being  opposed  only  the  testimony  of  one  claiming  to  be  a 
chemical  engineer,  and  who  did  not  qualify  as  a  handwriting  expert,  that 
in  his  opinion,  based  on  comparison  with  other  writing  of  the  judge  on 
that  day,  that  it  was  not  issued  on  the  day  of  its  date. 

[Ed.  Note. — For  other  cases,  see  Weapons,  Cent.  Dig.  §  29;  Dec.  Dig. 
€=»17(4).] 

z.  Criminal  Law  ^=»1  186(1) — ^AppEAii— Re versad— Excessive  Sentence. 

Under  the  authority  given  the  Appellate  Division  by  Code  Cr.  Proc.  ^ 
527,  to  order  a  new  trial,  if  satisfied  that  justice  requires  it,  it  may  re- 
verse for  excessive  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  3215-5217,. 
3219;   Dea  Dig.  <&=>1186(1).] 

3.  Weapons  ^^17(8)— Carrying  Without  License— Excessive  Punishment. 
A  sentence  for  from  a  year  to  a  year  and  four  months  for  carrying  a 
revolver  without  a  license,  from  which  no  Injury  resulted  to  any  one, 
whereas,  under  Penal  Law  (Consol.  I^ws,  c.  40)  §f  1807,  1031,  1935,  the 
punishment  to  be  meted  out  might  range  from  a  suspended  sentence  to 
seven  years'  Imprisonment,  was  excessive,  and  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Weapons,  Cent.  Dig.  |  33 ;  Dec.  Dig. 
«&=>17(8).] 

Appeal  from  Otsego  County  Court. 

James  I.  Miles  was  convicted  of  carrying  a  dangerous  weapon,  and 
appeals.    Reversed,  and  new  trial  granted. 

^s»For  other  cases  see  same  topic  St  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indezesr 
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Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

George  L.  Bockes,  of  Oneonta  (John  H.  Dugan,  of  Albany,  of  coun- 
sel), for  appellant. 

Orange  L.  Van  Home,  Dist.  Atty.,  of  Cooperstown,  for  the  People. 

WOODWARD,  J.  The  defendant  was  charged  by  the  indictment 
with  the  crime  of  carrying  a  dangerous  weapon;  the  specifications 
being  that  on  or  about  the  20th  day  of  October,  1915,  at  the  city  of 
Oneonta,  in  the  county  of  Otsego  and  state  of  New  York,  the  said 
James  L  Miles,  then  and  there  being  a  person  over  16  years,  did  will- 
fully, wrongfully,  unlawfully,  and  feloniously  have,  possess,  and  carry 
concealed  upon  his  person,  in  said  city  of  Oneonta,  Otsego  county, 
aforesaid,  a  certain  firearm,  commonly  called  a  revolver,  without  a  writ- 
ten license  therefor  issued  to  him  and  licensing  such  possession  and 
concealment  of  the  said  revolver  by  the  said  James  I.  Miles,  as  pre- 
scribed by  the  laws  of  the  state  of  New  York,  against  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  of  the 
people  of  the  state  of  New  York  and  their  dignity.  Upon  the  trial 
of  the  indictment,  the  defendant  having  put  in  a  plea  of  not  guilty, 
the  jury  brought  in  a  verdict  of  conviction,  whereupon  the  defendant 
was  sentenced  to  Auburn  prison  for  a  term  not  exceeding  one  year 
and  four  months,  and  not  less  than  one  year.  From  the  judgment  en- 
tered the  defendant  appeals  to  this  court. 

[1]  The  evidence  indicates  that  on  the  21st  day  of  October  the 
defendant  was  arrested  in  the  city  of  Oneonta  on  a  charge  of  some 
kind,  and  that  upon  being  so  taken  into  custody  a  revolver^  fully  load- 
ed, was  found  upon  his  person.  So  far  as  appears  from  the  record  the 
defendant  was  not  convicted  upon  the  charge  for  which  he  was  ar- 
rested; but  he  was  indicted  for  having  a  dangerous  weapon  upon  his 
person,  and  upon  the  trial  the  policeman  who  arrested  him,  and  an- 
other officer,  as  well  as  the  local  magistrate  and  another  witness,  tes- 
tified that  the  defendant  stated  that  he  did  not  have  the  license  required 
by  law  at  the  time  the  revolver  was  found  upon  his  person ;  but  the 
defendant  testified  that  he  intended  by  this  simply  to  say  that  he  did 
not  have  the  license  in  his  possession,  and  he  produced  and  placed  in 
evidence  a  license  granted  to  him  by  the  acting  city  judge  of  the  city 
of  Rensselaer,  dated  April  2,  1915,  and  which,  if  valid,  would  be  a  com- 
plete defense  to  the  indictment.  There  is  no  question  whatever  that 
City  Judge  Stevens  issued  and  delivered  the  license  in  evidence.  He 
so  testified,  and  there  is  no  evidence  to  the  contrary. 

The  people  called  one  Williams,  who  claimed  to  be  a  chemical  en- 
gineer, and  this  witness  was  permitted  to  testify  to  the  effect  that 
he  had  examined  the  handwriting  upon  the  license  and  compared  it 
with  certain  other  handwriting  of  Judge  Stevens  known  to  have  been 
written  on  the  same  date  as  the  license  issued,  and  to  give  it  as  his 
opinion  that  the  license  in  evidence  was  not  issued  upon  the  date  therein 
given.  He  testified  that  he  made  no  chemical  examination  of  the 
writing,  and  his  opinion  appears  to  be  based  upon  the  theory  that  the 
^characteristics  of  a  man's  handwriting  vary  under  different  circum- 
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Stances,  and  because  he  found  variations  in  the  characters  used  in  the 
license  and  those  of  another  date  he  jumps  to  the  conclusion,  not 
very  positively  expressed,  that  the  license  was  made  at  a  different 
date  from  that  appearing  upon  its  face.  This  witness  did  not  pretend 
to  qualify  as  a  handwriting  expert.  His  alleged  qualification  was  as  a 
chemical  engineer,  yet  his  testimony  assumed  to  deal  with  the  question 
as  an  expert  in  handwriting;  and  this  is  the  only  testimony  in  the 
case  upon  which  the  jury  has  practically  convicted  the  city  judge  of 
Rensselaer  of  the  crime  of  perjury,  for  he  testified  that  the  license  was 
issued  to  the  defendant  on  the  2d  day  of  April,  1915,  and  if  this  was 
true  then  the  defendant  in  this  case  was  not  guilty  of  the  crime  charged 
in  the  indictment. 

The  license  is  entirely  regular  upon  its  face.  It  bears  date  of  April 
2,  1915,  and  unless  we  are  willing  to  hold,  with  the  jury,  that  the 
acting  city  judge  of  Rensselaer  has  testified  falsely,  this  judgment 
cannot  be  permitted  to  stand.  The  law  presumes  public  officers  to 
have  done  their  duty.  No  question  is  made  that  Judge  Stevens  issued 
the  license  in  evidence,  and  the  presumption  is  that  he  discharged  his 
duty  and  issued  the  license  on  the  day  of  its  date.  No  motive  is 
shown  for  him  to  do  otherwise,  except  the  bare  testimony  of  one  wit- 
ness that  he  had  known  the  defendant  from  boyhood,  and  just  how  the 
presumption  of  official  integrity  is  to  be  overcome  by  the  testimony  of 
a  single  witness  as  to  his  opinion  of  the  time  of  issuing  this  license  from 
an  examination'of  the  handwriting,  without  resort  to  a  chemical  anal- 
ysis of  the  ink,  it  is  difficult  to  understand,  if  judgments  are  to  rest 
upon  evidence.  We  think  the  verdict  of  the  jury  is  against  the  clear 
weight  of  evidence,  and  that  the  conviction  ought  not  to  stand. 

[2]  Assuming,  however,  that  there  might  be  a  question  for  the 
jury,  however  trivial  the  evidence,  we  are  convinced  from  an  examina- 
tion of  the  record  in  this  case  that  considerations  of  justice  require 
that  the  judgment  should  be  reversed,  upon  the  ground  that  the  sen- 
tence of  the  court  is  excessive,  and  not  justified  by.  the  facts.  While 
the  courts  in  civil  actions  have  long  recognized  the  right  of  revers- 
ing judgments  because  they  were  for  inadequate  or  excessive  amounts, 
there  appears  to  have  been  an  impression  among  the  members  of  the 
bar  that  the  judgment  in  a  criminal  case  could  not  be  disturbed  on 
account  of  an  excessive  sentence,  and  this  impression  has  been  so 
far  controlling  that  many  an  act  of  injustice  has  been  consummated 
under  the  forms  of  law  which  should  have  been  righted  in  the  ap- 
pellate court.  Many  an  unjust  sentence  has  been  endured  because 
counsel  have  failed  to  invoke  the  powers  of  the  appellate  tribunals  to 
temper  individual  prejudices  with  judicial  discretion.  In  People  v. 
Naimark,  154  App.  Div.  760,  764,  139  N.  Y.  Supp.  418,  a  case  aris- 
ing within  the  Second  department,  the  court  reversed  the  judgment  of 
conviction  on  the  ground  that  justice  required  a  new  trial,  because  of 
the  obvious  prejudice  of  the  court  in  administering  sentence.  Under 
the  provisions  of  section  527  of  the  Code  of  Criminal  Procedure  the 
court  is  authorized  on  appeal  to  grant  a  new  trial  if  it  be  satisfied  that 
the  verdict  against  the  prisoner  is  against  the  weight  of  evidence  or 
against  law,  or  that  justice  requires  a  new  trial,  whether  any  excep- 
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tion  shall  have  been  taken  or  not  in  the  court  below,  and  this  is  clearly 
the  equivalent  of  the  provisions  of  sections  999  and  1317  of  the  Code 
of  Civil  Procedure  in  so  far  as  it  relates  to  the  judgment.  In  the  dis- 
senting opinion  of  Mr.  Justice  Burr,  in  the  case  cited,  it  is  said : 

"Conceding  for  the  sake  of  tbe  argument  that  the  remarks  of  the  county 
Judge  when  he  imposed  sentence  were  unjudicial  in  character,  and  that  in  de- 
termining the  extent  of  the  sentence  he  may  have  been  influenced  by  passion 
or  a  vindictive  spirit,  that  is  not  a  legal  error  which  we  can  review.  The 
remedy  Is  by  appeal  to  the  executive  to  commute  the  sentence." 

This  was  the  doctrine  that  was  disapproved  in  the  case,  and  we  are 
persuaded  that  the  power  of  the  court  to  right  a  wrong  is  not  thus  cir- 
cumscribed. Notwithstanding  the  suggestion  that  the  sentence  is  not  a 
part  of  the  judgment,  and  may  not,  therefore,  be  reviewed  as  a  matter 
of  law,  both  reason  and  authority  point  unmistakably  to  the  contrary 
doctrine,  and  warrant  this  court  in  reversing  a  judgment  of  conviction 
whenever  we  are  satisfied  *'that  justice  requires  a  new  trial,"  whether 
the  error  is  found  in  the  rulings  on  evidence,  in  the  charge  of  the  court, 
or  in  the  sentence  imposed,  for  these  are  all  governed  by  law  and  are 
essential  elements  in  determining  whether  the  requirements  of  justice 
have  been  met.  It  was  determined  in  Manke  v.  People,  74  N.  Y.  415, 
424  that  the  sentence  given  by  the  court  is  the  judgment  of  the  court, 
and  this  was  approved  in  People  v.  Bork,  78  N.  Y.  346,  350,  and  has 
never  been  questioned  so  far  as  we  are  able  to  discover. 

An  appeal  from  a  judgment  brings  up  the  question  whether  justice 
has  been  done  in  the  particular  case,  and  an  excessive  sentence,  a  sen- 
tence which  is  unjust  in  its  relation  to  the  offense  for  which  the  pris- 
oner has  been  convicted,  is  against  law  just  as  much  as  a  verdict  of  a 
jury  for  excessive  damages  in  a  civil  action  is  against  law.  The  law, 
theoretically  at  least,  is  founded  in  justice,  and  an  injustice  is  against 
law  in  a  judicial  sense,  and  it  is  entirely  immaterial  whether  the  in- 
justice appears  in  the  sentence  or  in  the  proceedings  leading  up  to  the 
sentence.  This  was  the  essential  doctrine  of  People  v.  Naimark,  supra, 
and  follows  logically  from  the  fact  that  the  sentence  is  the  judgment 
of  the  court  which  is  brought  on  for  review,  and  that  we  are  author- 
ized to  reverse  where  the  verdict  is  against  the  weight  of  evidence  or 
against  law,  or  justice  requires  a  new  trial. 

[3]  Section  1897  of  the  Penal  Law  (Consol.  Laws,  c.  40),  under 
which  the  defendant  is  charged  with  crime,  makes  the  carrying  of  a 
concealed  weapon,  without  a  license,  a  felony,  but  does  not  prescribe 
the  punishment.    Section  1931  of  the  Penal  Law  provides  that: 

"Whenever  in  this  chapter  the  punishment  for  a  crime  is  left  undetermined 
between  certain  limits*  the  punishment  to  be  inflicted  in  a  particular  case  must 
be  determined  by  the  court  authorized  to  pass  sentence,  within  sudi  Umits 
as  may  be  prescribed  by  this  chapter." 

Section  1935  of  the  Penal  Law  provides : 

"A  person  convicted  of  a  crime  declared  to  be  a  felony,  for  which  no  other 
punishment  is  specially  prescribed  by  this  chapter,  or  by  any  other  statutory 
provision  in  force  at  the  time  of  the  conviction  and  sentence,  is  punishable 
by  imprisonment  for  not  more  than  seven  years,  or  by  a  fine  of  not  more  thaa 
one  thousand  doUars,  or  by  both." 
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It  will  thus  be  seen  that  the  punishment  to  be  meted  out  to  the  de- 
fendant in  the  present  case  might  range  anywhere  from  a  suspended 
sentence  to  seven  years*  imprisonment,  "to  be  determined  by  the  court 
authorized  to  pass  sentence."  This  is  not  an  arbitrary  power  vested  in 
the  judge,  but  a  judicial  power  resting  in  the  court.  The  court,  subject 
to  the  right  of  review,  is  to  determine  how  much  of  the  possible  pun- 
ishment is  to  be  imposed,  and  this  determination  finds  expression  in  the 
sentence,  and,  as  we  have  seen,  becomes  the  judgment  of  the  court. 
This  power,  while  primarily  residing  in  the  "court  authorized  to  pass 
sentence,"  is  ultimately  vested  in  the  Supreme  Court,  which  is  given 
the  authority  to  review  the  judgment,  and  it  would  be  absurd  to  sug- 
gest that,  with  the  powers  vested  in  this  court  to  pass  upon  the  weight 
of  evidence,  the  lawfulness  of  the  judgment  and  the  question  of  wheth- 
er justice  requires  a  new  trial,  this  determination  of  the  court  passing 
sentence  could  not  be  reversed,  no  matter  how  unjust  the  judgment. 
The  Supreme  Court  consists,  not  of  one  justice,  but  of  many;  the  dis- 
cretion vested  in  the  court  to  pass  upon  the  judgments  of  County 
Courts  which  are  permitted  to  try  many  of  the  crimes  named  as  fel- 
onies is  the  discretion  of  the  court  as  a  whole,  and  any  determination 
of  a  trial  judge  or  justice  which  is  unjust  in  its  relation  to  the  crime 
of  which  the  defendant  stands  convicted  is  within  the  power  of  the 
Supreme  Court  to  correct. 

We  may  call  attention  to  the  fact  that  at  the  time  the  crime  set  out 
in  the  indictment  was  alleged  to  have  been  committed  it  was  a  misde- 
meanor, under  section  1897  of  the  Penal  Law,  and  so  the  court  was 
without  power  to  sentence  the  defendant  for  more  than  one  year.  This 
may  have  been  overlooked  by  the  trial  court,  as  the  amendment  making 
it  a  misdemeanor  went  into  effect  September  1,  1915,  while  the  act 
complained  of  was  alleged  to  have  been  committed  in  October  follow- 
ing. 

The  defendant  in  this  action  having  been  convicted  without  sufficient 
evidence  of  a  crime,  and  no  injury  having  resulted  to  any  one,  it  was 
an  abuse  of  the  discretion  of  the  court  to  determine  the  punishment  of 
the  defendant  at  one  year  and  four  months,  and  not  less  than  one  year. 
The  punishment  was  all  out  of  proportion  to  the  magnitude  of  the  al- 
leged oflfense,  so  far  as  appears  from  the  evidence  in  this  case,  and 
seems  to  have  been  the  result  of  a  determination  to  punish  the  defend- 
ant for  some  tmknown  offense,  which  he  was  supposed  to  have  commit- 
ted, or  attempted  to  commit,  but  of  which  he  was  not  convicted. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted.  AH  concur  (COCHRANE,  J.,  in  result,  on  the  ground  of  im- 
proper questions  by  the  district  attorney),  except  HOWARD,  J.,  not 
voting. 
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PEOPLE  V.  SHAFFER. 

(Supreme  Court,  Appellate  Division,  Third  Department.    Bfay  8, 1918.) 

Assault  and  Battebt  ^^100 — Excessive  Punibekent. 

A  sentence  of  six  months  in  the  penitentiary  for  assault,  clearly  pro- 
voked by  the  complaining  witness  and  injuring  no  one,  held  excessive. 

[Ed.  Note. — For  other  cases,  see  Assault  and  Battery,  Cent  Dig.  {§  164- 
170;   Dec.  Dig.  «=»100.] 

Appeal  from  Broome  County  Court. 

George  Shaffer  was  convicted  in  a  Justice  Court  of  assault.  From 
a  judgment  of  affirmance  in  the  County  Court,  he  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  KELLOGG,  P.  J.,  and  HOWARD,  WOODWARD, 
and  COCHRANE,  JJ. 

Robert  S.  Parsons,  of  Binghamton,  for  appellant. 
Urbane  C.  Lyons,  Dist.  Atty.,  of  Binghamton  (Charles  H.  Burnett^ 
of  Binghamton,  on  the  brief),  for  the  People. 

WOODWARD,  J.  The  defendant  in  this  action  has  been  con- 
victed of  a  charge  of  assault  in  the  third  degree  and  sentenced  to  a 
term  of  six  months  in  the  penitentiary.  The  complaining  witness 
appears  to  have  assumed  to  interfere  in  the  relations  between  the  de- 
fendant and  the  family  of  one  Lou  Le  Grand,  and  to  have  invited  a 
quarrel,  in  which  it  is  alleged  that  the  defendant  threatened  to  do 
violence  to  the  complaining  witness  if  he  did  not  desist  from  such 
interference.  No  one  was  injured  in  the  alleged  assault,  which  was 
clearly  provoked  by  the  complaining  witness,  and  the  sentence  of  the 
Justice's  Court,  affirmed  without  opinion  in  the  County  Court  of 
Broome  county,  seems  to  us  to  be,  as  pointed  out  by  Mr.  Justice  Mc- 
Cann,  in  granting  a  certificate  of  reasonable  doubt,  not  only  unsup- 
ported by  sufficient  evidence,  but  excessive.  The  case  is  unattractive 
in  details,  and  in  view  of  the  discussion  of  a  kindred  question  in 
People  V.  Miles,  158  N.  Y.  Supp.  819,  decided  at  this  term,  it  does  not 
appear  important  to  enter  into  the  question  farther.  The  sentence 
is  excessive,  it  bears  no  just  relation  to  the  facts  proved,  the  verdict 
was  against  the  weight  of  evidence,  and  the  judgment  of  the  County 
Court  and  of  the  Justice's  Court  should  be  reversed,  and  a  new  trial 
granted.  All  concur;  COCHRANE,  J.,  in  the  result,  in  an  opinion. 
Order  to  be  settled  before  WOODWARD,  J. 

COCHRANE,  J,  (concurring  in  result).  If  the  sentence  was  ex- 
cessive, it  should  have  been  modified  by  the  County  Court  (Code  Cr. 
Proc.  §  764;  People  v.  Mcintosh,  5  N.  Y.  Cr.  R.  38;  People  v.  Starks, 
1  N.  Y.  Supp.  72\^),  and  I  see  no  reason  why  this  court  may  not  now 
make  the  modification  of  the  sentence  which  should  have  been  made  by 
the  County  Court  without  granting  a  new  trial,  if  the  verdict  of  the  jury 

*  Reported  In  full  in  New  Tork  Supplement ;  reported  as  ft  memorandum  decision  wiUi- 
out  opinion  in  49  Hun,  606. 

^=s>For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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was  properly  reached.  But  the  crime  alleged  in  the  information  before 
the  justice  of  the  peace  is  not  sustained  by  the  evidence,  and  for  that 
reason  I  concur  in  the  reversal  of  the  judgment. 


FBEOK  V.  DELAWAiElE  &  HUDSON  CO,  et  aL 
(Supreme  Coort,  Appellate  DlYlsion,  Third  Department.    May  3,  1916.) 

1.  Railroads  ^s»355(5) — Pkrsonb  on  Track— Right  to  Use  Track. 

Where  plaintiff's  intestate  was  employed  by  a  railroad  In  Its  yard,  the 
mere  fact  that  the  employer  and  defendant  railroad  exchanged  freight 
cars  over  tracks  of  the  defendant,  and  that  any  particular  passenger  train 
might  have  been  started  from  one  of  defendant's  tracks  to  pass  over  the 
tracks  of  intestate's  employer,  did  not  give  the  employ^  a  lawful  right  to 
make  use  of  defendant's  right  of  way  and  tracks. 

[£d.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  (§  1225, 1226;  Dec. 
Dig.  <©=>355(6).] 

2.  Rahaoads  ^s9367— Injttbt  to  Person  on  Track — Garb  Required. 

In  such  case,  where  intestate  was  traveling  from  one  part  of  his  em- 
ployer's yard  to  another,  making  use  of  the  defendant's  tracks,  the  defend- 
ant owed  him  no  other  duty  than  that  owed  to  any  other  trespasser  or  li- 
censee, that  of  refraining  from  doing  him  wanton  injury,  and  was  not 
bound  to.  exercise  active  diligence  to  protect  him,  merely  because  his  em- 
ployer had  trades  paralleling  its  own  and  ultimately  crossing  them,  unless 
the  properties  of  the  two  roads  were  so  related  that  employes  might  be 
said  to  be  engaged  in  a  common  occupation ;  but  even  such  care  was  not 
required  as  to  employ te  of  the  other  merely  assuming  to  use  the  right  of 
way. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  (  1236 ;  Dec.  Dig. 
€=»357.] 

S.  Railroads  ^ss>355(6) — ^Injury  to  Person  on  Track— Statute— "Connected 

WITH  OR  ElCPLOYED  UPON  THE  RAILROAD." 

Under  Railroad  Law  (ConsoL  Laws,  c.  49)  (  83,  providing  timt  no  person 
other  than  those  connected  with  or  employed  upon  a  railroad  shall  walk 
upon  or  along  its  tracks,  except  where  crossing  streets  or  highways.  In 
which  case  he  shall  not  walk  upon  the  track,  unless  necessary  to  cross  it, 
plaintiff's  intestate,  employed  in  the  yard  of  another  railroad,  was  not 
"connected  with  or  employed  upon  the  railroad"  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  f §  1225, 1226 ;  Dec. 
Dig.  «=»355(5).] 

4.  Railroads  ^:=>369(3) — Injury  on  Track— Negligence— Ringing  Bell. 

Where  intestate,  an  employ^  in  the  yard  of  another  railroad,  went  upon 
defendant's. parallel  track  without  lawful  right,  the  fact  that  defendant 
did  not  ring  a  bell  and  sound  a  whistle  could  not  charge  it  with  negligence, 
especially  where  an  ordinance  of  the  city  forbade  the  use  of  whistles  or 
gongs  except  for  emergencies. 

[Ed.  Note, — For  other  cases,  see  Railroads,  Cent  Dig.  {  1261 ;  Dec.  Dig. 
<8s»369(3).] 

5.  Railroads  ^ss»881(3) — Injury  on  Track— Assumption  of  Risk. 

Intestate,  who  had  been  in  the  employ  of  another  road,  and  was  famU- 
iar  with  the  situation,  and  knew  tliat  the  first  six  tracks  in  the  yard  be- 
longed to  defendant  road,  and  that  the  last  two  were  those  of  his  employer, 
when  he  left  his  employer's  right  of  way  and  went  upon  the  traces  of  the 
defendant  in  disregard  of  the  stati^e,  must  be  presumed  to  have  accepted 
the  risk  incident  to  such  trespassing. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  1 1287;  Dec.  Dig. 
<0S3>381(3).] 

Howard,  J.,  dissenting. 
4ts»FoT  other  casM  see  tame  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  William  P.  Feeck,  as  administrator,  etc.,  of  William  B. 
Bartholemew,  deceased,  against  the  Delaware  &  Hudson  Company  and 
the  New  York  Central  Railroad  Company,  as  successor,  etc.,  of  the 
New  York  Central  &  Hudson  River  Railroad  Company.  Dismissed 
as  to  the  Delaware  &  Hudson  Company,  and  from  a  judgment  for 
plaintiff,  and  from  an  order  denying  its  motion  for  a  new  trial,  made 
upon  the  minutes,  defendant  New  York  Central  Railroad  Company 
appeals.  Judgment  and  order  reversed  on  law  and  facts,  and  new 
trial  granted. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Visscher,  Whalen  &  Austin,  of  Albany  (William  L.  Visscher,  of 
Albany,  of  counsel),  for  appellant. 

John  R.  Parker,  of  Schenectady  (Walter  A.  FuUerton,  of  Saratoga 
Springs,  of  counsel),  for  respondent. 

WOODWARD,  J.  This  action  was  brought  originally  against  the 
Delaware  &  Hudson  Company  and  the  New  York  Central  &  Hudson 
River  Railroad  Company,  alleging  negligence  on  the  part  of  the  de- 
fendants, resulting  in  the  death  of  the  plaintiff's  intestate  on  the  28th 
day  of  November,  1913.  Upon  the  trial  of  the  action  the  complaint 
was  dismissed  as  to  the  Delaware  &  Hudson  Company,  and  the  case 
comes  here  on  an  appeal  by  the  New  York  Central  &  Hudson  River 
Railroad  Company,  now  known  as  the  New  York  Central  Railroad 
Company,  from  the  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  the  jury. 

It  is  important  in  the  determination  of  this  appeal  to  discover  just 
what  neglect  is  charged  as  against  the  appellant.  The  complaint, 
after  alleging  the  incorporation  of  both  of  the  defendants  under  the 
laws  of  the  state  of  New  York,  alleges  that  at  the  time  of  the  injuries 
herein  complained  of  plaintiff's  intestate,  William  B.  Bartholemew, 
was  employed  by  the  defendant  Delaware  &  Hudson  Company,  at  its 
yards  in  the  city  of  Schenectady,  N.  Y.,  and  was  then  and  there  en- 
gaged in  interstate  commerce  between  the  states  of  New  York,  Penn- 
sylvania, Massachusetts,  and  other  states;  that  on  or  about  Novem- 
ber 28,  1913,  at  about  9  o'clock  a.  m.,  while  plaintiff's  intestate  was  em- 
ployed by  the  defendant  Delaware  &  Hudson  Company,  at  its  yards 
north  of  the  Union  Station  in  the  city  of  Schenectady,  N.  Y.,  and  was 
engaged  in  the  performance  of  his  duties  taking  the  numbers  of  cars  on 
the  joint  tracks  of  defendants  at  said  place,  and  was  lawfully  on  defend- 
ants' track  No.  6,  without  fault  or  negligence  on  his  part,  but  solely 
by  reason  of  defendants'  negligence,  hereinafter  specified,  plaintiff's 
intestate  was  struck  by  a  locomotive  of  the  defendant  New  York 
Central,  which  was  running  backwards  in  a  northerly  direction,  and 
received  injuries  which  resulted  in  almost  instant  death.  In  giving 
the  details  of  the  alleged  negligence  on  the  part  of  the  Delaware  & 
Hudson  Company,  the  plaintiff  recognizes  the  fact  that  track  No.  6, 
involved  in  this  action,  was  the  property  of  the  New  York  Central 
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Railroad  Company,  and,  in  specifying  the  alleged  negligence  of  the 
appellant,  it  is  alleged  that: 

•The  deatb  of  William  B.  Bartholemew  was  due  to  the  negligence  of  the 
•defendant  New  York  Central,  which  consisted,  among  other  things,  in  that 
said  tracks  6  and  6  of  defendant  New  York  Central  and  all  tracks  used  in 
common  by  defendants  were  so  constructed  and  placed  by  reason  of  their  close 
proximity  to  defendant  Delaware  &  Hudson's  traces  and  the  sharp  curve  to 
the  east  and  various  other  ob^ructions  and  other  of  defendant  New  York 
<:entrars  tracks  parallel  thereto  that  it  was  impossible  for  one  working  in  the 
yards  of  defendant  Delaware  &  Hudson  at  said  place  to  see  or  hear  an  ap- 
proaching train  In  time  to  avoid  the  same;  that  said  en^ne  of  defendant  New 
York  Central  that  struck  said  William  B.  Bartholemew  was  backing  in  a  north- 
erly direction  on  track  6  of  defendant  New  York  CentraVs  tracks  between  a 
atring  of  cars  standing  on  defendant  New  York  Centrales  track  5  and  a  south- 
bound freight  train  of  defendant  Delaware  &  Hudson  on  the  track  adjoining 
defendant  New  York  Central's  track  6  on  the  east,  at  a  high,  exciessive,  unlaw- 
ful, and  improper  rate  of  speed,  and  was  not  under  the  control  of  the  en- 
gineer thereof ;  that  no  bell  was  rung  or  whistle  blown  on  said  engine,  nor  was 
any  warning  whatever  given  to  said  William  B.  Bartholemew  of  the  approach 
of  said  engine ;  that  said  tracks  5  and  0  of  defendant  New  York  Central  and 
all  tracks  used  in  common  by  defendants  at  said  place  were  so  situated  in 
view  of  said  curve  and  their  proximity  to  defendant  Delaware  &  Hudson's 
tracks  to  the  east  that  a  watchman  should  have  been  kept  there  to  warn  per- 
sons lawfully  in  said  yards  of  the  defendant  Delaware  &  Hudson,  and  law- 
fully upon  said  tracks  5  and  6  and  all  tracks  used  in  common  by  defendants,  or 
a  gong  erected  and  maintained  for  such  purpose,  none  of  whldi  things  was 
dcMie,  and  as  to  each  and  all  of  which  several  things  defendant  New  York  Cen- 
tral was  guilty  of  negligence." 

It  will  be  observed  that  the  appellant  had  no  notice  from  the  plead- 
ings that  it  was  claimed  that  the  New  York  Central  tracks  5  and  6 
were  jointly  used  by  the  defendants.  These  tracks  are  referred  to  as 
"said  tracks  5  and  6  of  defendant  New  York  Central  and  all  tracks 
used  in  common  by  defendants  were  so  constructed,"  etc.,  and  this 
expression  is  twice  repeated  in  effect,  but  nowhere  is  it  asserted  that 
tracks  5  and  6  were  used  in  common  by  both  defendants,  and  the  rec- 
ord shows  that  these  tracks  5  and  6  were  a  part  of  the  appellant's 
freight  yards,  and  that  it  was  the  custom  to  move  freight  cars  over 
these  tracks  in  both  directions.  It  is  important  to  keep  these  facts 
in  mind,  because  the  judgment  now  before  this  court  on  appeal  is 
attempted  to  be  supported  upon  the  theory  that  the  plaintiff's  intestate 
was,  in  fact,  between  track  6  of  the  New  York  Central  Railroad  Com- 
pany and  track  7  of  the  Delaware  &  Hudson  Company,  these  tracks 
running  parallel  and  in  close  proximity  at  and  near  the  Union  Station 
in  the  city  of  Schenectady,  and  the  accident  occurred  at  a  point  about 
60  feet  nortfi  of  the  northerly  end  of  an  open  platform  constructed  in 
connection  with  the  Union  Station. 

[1]  If  the  rule  is  observed  that  the  judgment  should  be  secundum 
allegata  et  probata,  or  that  the  judgment  should  be  rendered  in  con- 
formity with  the  allegations  and  proofs  of  the  parties  (Wright  v.  Dela- 
field,  25  N.  Y.  266,  268),  then  this  judgment  cannot  be  sustained,  for 
the  proofs  not  only  fail  to  establish  any  one  of  the  specified  delin- 
quencies, but  they  fail  to  establish  the  facts  as  set  forth  in  the  plead- 
ings, though  the  inference  that  the  plaintiff's  intestate  was  upon  the 
appellant's  track  No.  6,  as  alleged  in  the  complaint,  is  very  much  bet- 
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tcr  supported  by  the  evidence  than  the  suggestion  now  made  that  the 
decedent  must  have  been  between  the  tracks  of  the  two  defendants. 
The  body  was  cut  into  two  parts,  and  the  head  was  found  between  the 
tracks  5  and  6,  while  the  remainder  of  the  body  was  between  the  rails 
of  track  No.  6 ;  and  as  there  is  no  .evidence  whatever  that  he  was  at 
any  other  point  at  the  time  of  the  accident,  the  inference  fairly  to  be 
derived  from  the  evidence  is  that  the  intestate  was  either  upon  track 
6,  as  alleged  in  the  complaint,  or  that  he  was  between  tracks  5  and  6, 
at  the  time  of  the  accident,  and  no  reason  is  suggested  in  the  com- 
plaint why  the  plaintiffs  intestate,  employed  in  the  yards  of  the  Dela- 
ware &  Hudson  Company  in  taking  the  numbers  of  cars  stationed  upon 
the  various  sidings,  should  be  found  either  upon  the  appellant's  track 
No.  6,  nor  between  tracks  6  and  5,  for  these  tracks  concededly  belonged 
to  the  appellant,  and  were  not  alleged  in  the  complaint  to  have  been 
used  in  common  by  the  defendants,  nor  is  there  any  competent  evi- 
dence in  the  record  to  show  that  the  Delaware  &  Hudson  Company 
had  any  right  whatever  upon  track  No.  6  belonging  to  the  appellant. 
Certainly  there  is  no  evidence  that  this  employe  of  the  Delaware  & 
Hudson  Company,  engaged  in  taking  car  numbers  in  the  yards  of 
the  latter  company,  had  any  lawful  right  to  be  upon  the  right  of  way 
and  between  the  tracks  of  tiie  appellant.  He  was  performing  no  serv- 
ice for  the  New  York  Central,  and  the  mere  fact  that  the  two  rail- 
roads exchanged  freight  cars  over  these  tracks  during  the  day,  or  that 
a  particular  passenger  train  might  have  been  started  from  one  of  the 
New  York  Central  tracks  to  pass  over  the  Delaware  &  Hudson  Com- 
pany's lines,  did  not  operate  to  give  the  employes  of  the  latter  a  law- 
ful right  to  make  use  of  the  New  York  Central's  right  of  way  and 
tracks. 

[2]  No  reason  is  suggested  why  the  plaintiff's  intestate  could  not 
have  discharged  his  duties  upon  the  property  of  his  employer.  The 
evidence  seems  to  indicate  that  at  the  time  of  the  accident  he  was 
traveling  from  one  part  of  the  Delaware  &  Hudson  Company's  yard 
to  another,  making  use  of  the  New  York  Central's  tracks  for  this 
purpose,  and  it  is  difficult  to  understand  how  the  appellant  owed 
him  any  other  duty  than  that  of  refraining  from  doing  him  a  wanton 
injury.  Whatever  its  duties  may  have  been  as  to  its  own  employes, 
is  was  not  bound  to  exercise  active  diligence  to  protect  the  employes 
of  another  railroad  corporation  merely  because  that  other  corporation 
had  tracks  paralleling  its  own  and  ultimately  crossing  the  same,  when 
such  employes  might  happen  to  come  upon  its  right  of  way  to  serve 
their  own  or  their  master's  purposes,  unless  the  properties  of  the  two 
corporations  were  so  intimately  related  that  the  employes  might  be 
said  to  be  mutually  engaged  in  a  common  occupation.  For  instance, 
in  the  matter  of  exchanging  cars,  the  employes  of  both  roads  would 
be  entitled  to  the  exercise  of  reasonable  care  on  the  part  of  the  mas- 
ters while  this  exchange  was  going  on,  and  while  the  respective  par- 
ties were  returning  to  their  own  yards ;  but  this  obligation  would  not 
rest  upon  either  party  as  to  the  employes  of  the  oSier,  where  such 
employes  merely  assumed  to  make  use  of  the  right  of  way  in  con- 
nection with  the  discharge  of  duties  which  properly  belonged  to  the 
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master's  oMm  yard,  and  that  was  exactly  the  situation  here.  So  far 
as  the  record  shows,  no  interest  of  the  New  York  Central  Company 
was  being  served  by  plaintiff's  intestate.  He  was  doing  the  work  of 
the  Delaware  &  Hudson  Company,  and  this  was  work  which  could 
have  been  performed  upon  the  latter's  own  premises.  If  he  saw  fit  to 
pass  from  the  premises  of  the  Delaware  &  Hudson  Company  to  those 
of  the  appellant,  he  could  not  impose  upon  that  corporation  any  higher 
duties  than  it  would  owe  to  any  other  trespasser  or  mere  licensee.  So 
far  as  the  plaintiff's  intestate  was  concerned,  he  bore  no  other  or  differ- 
ent relation  to  the  New  York  Central  Railroad  Company,  in  the  dis- 
charge of  his  duties  as  number  collector  for  the  Delaware  &  Hudson 
Company,  than  he  would  if  he  had  been  an  employe  of  a  car  shop,  as 
in  the  case  of  Mclntyre  v.  Long  Island  IJailroad  Company,  150  App. 
Div.  783,  785,  135  N.  Y.  Supp.  309,  and  under  the  pleadings  and  the 
proof  the  plaintiff  has  no  ground  for  recovery  in  this  case. 

[3]  Section  83  of  the  Railroad  Law  (Cons.  Laws,  c.  49;  Laws  1910^ 
c.  481)  provides  that: 

"No  person  other  than  those  connected  with  or  employed  upon  the  railroad 
shall  walk  upon  or  along  its  track  or  tracks,  except  where  the  same  shall  be 
laid  across  or  along  streets  or  highways,  in  which  case  he  shaU  not  walk  npon. 
the  track  unless  necessary  to  cross  the  same." 

And  it  cannot  be  said  that  plaintiff's  intestate  was  "connected  with 
or  employed  upon  the  railroad"  of  the  New  York  Central  Company- 
The  complaint  makes  no  such  allegation  and  the  proof  does  not  estab- 
lish such  a  fact.  The  allegation  of  the  complaint  is  that  at  the  time  of 
the  accident  the  plaintiff's  intestate  "was  employed  by  the  defendant 
Delaware  &  Hudson,  at  its  yards  in  the  city  of  Schenectady,"  and  this 
brought  him  within  the  exception  in  the  statute  in  so  far  as  the  tracks 
of  the  Delaware  &  Hudson  Company  were  concerned,  but  it  did  not 
operate  to  give  him  a  right  to  go  over  upon  the  tracks  of  the  New  York 
Central  Railroad.  He  had  no  right  to  be  upon  or  along  the  tracks 
of  the  New  York  Central  Company  at  the  particular  point  of  the  acci- 
dent, so  far  as  appears  from  anything  in  the  complaint  or  the  evi- 
dence in  the  case,  and  certainly  not  in  such  a  sense  as  to  call  upon 
the  appellant  to  exercise  any  other  care  than  not  to  wantonly  injure 
him.    Mclntyre  v.  Long  Island  Railroad  Co.,  supra. 

[4]  If  we  are  right  in  this  proposition,  it  follows  that  the  mere 
fact  that  the  appellant  did  not  ring  a  bell  or  sound  a  whistle  could  not 
operate  to  charge  the  appellant  with  negligence,  and  it  appears  affirm- 
atively that  the  ordinances  of  the  city  of  Schenectady  forbade  the  use 
of  whistles  and  gongs  except  for  emergencies,  and  we  think  the  pres- 
ent case  did  not  call  for  these  warnings  to  one  who  was  not  properly 
upon  the  appellant's  right  of  way. 

The  case  of  Fitzgerald  v.  Erie  Railroad  Company,  158  App.  Div. 
801,  144  N.  Y.  Supp.  237,  is  so  entirely  diflferent  from  the  case  at  bar 
that  it  can  hardly  afford  an  authority  for  the  respondent,  and  that 
case  having  been  retried,  and  judgment  in  favor  of  the  plaintiff  hav- 
ing been  reversed  as  against  the  weight  of  evidence  (167  App.  Div.  958, 
152  N.  Y.  Supp.  1111),  it  can  have  no  controlling  weight  here,  and  we 
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are  confident  that  no  authority  in  point  can  be  cited  in  support  of  the 
judgment. 

[6]  Plaintiff's  intestate  was  a  man  of  experience  in  his  work,  had 
been  in  the  employ  of  the  Delaware  &  Hudson  Company  for  several 
years,  and  was  familiar  with  the  situation.  He  knew  that  the  first  six 
tracks  belonged  to  the  New  York  Central  Company,  and  that  the  last 
two  were  the  property  of  his  employer,  and  when  he  left  the  right  of 
way  of  the  Delaware  &  Hudson  Company,  his  employer,  and  intruded 
upon  the  tracks  of  the  New  York  Central  Company,  he  must  be  pre- 
sumed to  have  accepted  the  risks  incident  to  such  a  trespass  in  ex- 
actly the  same  manner  as  though  he  had  been  employed  as  a  carpenter 
by  some  other  third  person,  and  had  made  use  of  the  railroad  of  the 
appellant  in  disregard  of  th^  statutes  of  the  state. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur,  except  HOWARD,  J.,  who  dissents. 

The  court  disapproves  of  the  findings  of  fact  that  the  defendant 
was  guilty  of  negligence  and  the  intestate  free  from  contributory 
negligence. 

GALLOGLY  et  al.  v.  WHITMORB. 
(Supreme  Oourt,  Appellate  Division,  Third  Department     May  3,  1916.) 

1.  Pabtuss  «=»76(1) — ^Want  of  Capacity — Demurrer  or  Answer. 

Where  a  complaint  discloses  on  its  face  that  plaintiff  has  not  legal 
capacity  to  sue,  the  objection  should*  be  taken  by  demurrer  or  answer, 
and  not  by  motion  to  dismiss  on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent.  Dig,  §§  117-118, 120, 121 ; 
Dec.  Dig.  <8S5>76(1).] 

2.  Joint  Adventures  ^=»8 — Subscriptions  to  Bonds — Enforcement — Pab/-  . 

TIES. 

Where  the  managers  of  a  syndicate  for  subscriptions  to  corporate  bonds 
are  in  terms  made  the  payees  of  the  subscription,  they  may  maintain  an 
action  to  enforce  payment  of  subscription. 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Cent  Dig.  §  9 ;  Dec. 
Dig.  <©=pS.] 

3.  Joint  Adventures  ^=»8 — Subscriptions  to  Bonds — ^Actions — Parties. 

A  subscription  agreement  for  the  subscribers  to  purchase  and  take  and 
the  syndicate  managers  to  deliver  bonds  subscribed  for,  the  syndicate 
managers  to  have  power  to  borrow,  pledging  the  bonds  and  agreement, 
and  payments  to  be  made,  the  subscribers  guaranteeing  the  lender  to 
the  amount  of  his  subscription,  gives  the  syndicate  managers  legal  capaci- 
ty to  sue  for  subscriptions,  under  Code  Civ.  Proc  §  449,  as  trustees  of  an 
express  trust,  where  the  agreement  was  not  pledged  at  the  time  of  trial. 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Cent.  Dig.  §  9 ;  Dec. 
Dig.  «&=>8.] 

4.  Appeal  and  Error  ^=»ie9— Review — Question  Not  Raised  at  Triau 

A  question  not  raised  at  the  trial  will  not  be  considered  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1018- 
1034;   Dec.  Dig.  «&=>169.] 

5.  Appeal  and  Error  ^»1053(3) — ^Harmless  Error— Reception  of  Evidence 

Cured  bt  Instructions. 

Any  question  as  to  reception  of  evidence  for  appellees  that  they  did 
not  authorize  representations  by  another  was  removed  by  a  charge,  re- 
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quested  by  appellant,  tliat  if  the  representations  were  made  they  were 
binding  on  appellees. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4180- 
4182;   Dec.  Dig.  <g=s>1053(3) ;    Trial,  Cent.  Dig.  §  077.] 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  John  J.  Gallogly  and  others  against  Adelbert  Whitmore. 
From  a  judgment  of  the  Supreme  Court  for  plaintiffs,  and  an  order 
denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Ferris,  Dannenberg  &  Ansbacher,  of  New  York  City  (Jacob  Ans- 
bacher,  of  New  York  City,  of  counsel),  for  appellant. 

H.  &  W.  A.  Hendrickson,  of  Albany  (Arthur  L.  Andrews,  of  Al- 
bany, of  counsel),  for  respondents. 

LYON,  J.  In  the  year  1908  the  Hygienic  Ice  &  Refrigerating  Com- 
pany, of  the  city  of  Albany,  hereinafter  referred  to  as  the  Ice  Com- 
pany, entered  into  an  agreement  to  purchase  the  property  of  the  Al- 
bany Refrigerating  &  Warehouse  Company,  and  for  that  purpose  pro- 
posed to  issue  its  bonds  in  the  sum  of  $300,000,  secured  by  a  mortgage 
upon  the  property  of  both  companies.  With  this  in  view,  and  for  the 
purpose  of  acquiring  a  fund  of  $100,000  with  which  to  purchase  such 
bonds  to  that  amount,  and  to  make  a  payment  upon  the  purchase  price, 
a  syndicate  was  formed  and  a  syndicate  agreement  executed.  This 
agreement,  which  was  executed  by  subscribers  for  stock  aggregating 
$100,000,  named  three  of  the  subscribers  as  syndicate  managers,  des- 
ignating them  as  parties  of  the  first  part,  and  the  remaining  subscribers 
thereto  as  parties  of  the  second  part.  By  this  agreement,  which  is  set 
forth  in  full  in  the  complaint,  each  subscriber  for  himself  agreed 
to  purchase  and  take  from  the  syndicate,  and  the  syndicate  agreed 
to  deliver  to  the  subscriber,  the  amount  of  bonds  subscribed  for,  which 
the  subscriber  agreed  to  pay  for  in  four  installments,  the  last  pay- 
ment to  be  made  January  1,  1910.  The  syndicate  managers  were  giv- 
en the  sole  direction  and  management  and  entire  conduct  of  the  trans- 
actions and  business  of  the  syndicate,  and  full  power  for  the  account 
of  the  syndicate  to  borrow  by  means  of  notes  such  sums  as  might  be 
necessary,  not  exceeding  $100,000,  pledging  as  security  therefor  bonds 
not  exceeding  $133,000,  as  well  as  the  syndicate  agreement,  as  well  as 
the  several  payments  to  be  made  bv  the  subscribers.  The  syndicate 
managers  were  given  power  to  malce  calls  upon  the  subscribers  for 
their  proportionate  amounts  of  such  subscriptions,  and  the  subscrib- 
ers agreed  to  pay  in  cash  the  sums  so  called  for.  In  case  of  default 
the  syndicate  managers  were  given  the  right  to  sell  the  rights  and  inter- 
ests of  the  defaulting  subscriber  in  and  under  the  agreement  and  bonds. 
Provision  was  also  made  that,  in  case  the  loan  made  bv  the  syndicate 
managers  should  not  be  paid  when  due,  the  lender  should  have  the 
right  to  sell  at  public  auction  any  undelivered  bonds  sufficient  to  raise 
the  amount  unpaid.  By  such  agreement  each  subscriber  guaranteed 
to  any  lender  of  money  upon  the  agreement  the  payment  by  such  sub- 
scriber of  his  proportionate  amount  of  such  loan,  and  that  such  obliga- 
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tion  should  be  enforceable  by  the  lender,  without  regard  to  any  defense 
against  the  Ice  or  Refrigerating  Companies,  or  any  other  corporation 
or  person. 

The  plaintiffs  herein,  with  the  exception  of  Burdick,  who  prior  to 
the  commencement  of  this  action  was  substituted  in  the  place  of  one 
Callan,  who  had  resigned  as  a  syndicate  manager,  were  the  original 
parties  of  the  first  part.  The  defendant  was  a  subscriber  for  said 
bonds  to  the  amount  of  $5,000.  The  syndicate  managers  in  Febru- 
ary, 1909,  purchased  $100,000  of  said  bonds  from  the  Ice  Company, 
paying  therefor  the  full  value  in  cash.  This  money  the  managers  had 
borrowed  from  the  National  Commercial  Bank  of  Albany  tipon  their 
notes,  deposited  with  the  bank,  pledging  as  collateral  for  the  payment 
of  said  notes  said  bonds  so  purchased.  The  defendant  having  neg- 
lected to  pay  all  the  installments  as  called  for,  a  tender  of  $5,000  of 
the  bonds  was  made  to  him  by  one  of  the  parties  of  the  first  part 
October  21,  1910,  and  the  payment  of  the  purchase  price  demanded, 
which  was  refused.    Thereupon  this  action  was  brought. 

The  defenses  mainly  relied  upon  are  that  the  signature  of  the  de- 
fendant to  the  syndicate  agreement  was  obtained  by  false  representa- 
tions, chief  of  which  was  that  the  defendant  would  not  be  compelled 
to  take  the  bonds;  that  the  agreement  was  usurious;  that  the  syn- 
dicate managers  were  themselves  liable  for  any  indebtedness  to  the 
National  Commercial  Bank,  and  the  subscribers  to  the  agreement  sim- 
ply sureties;  and  that  the  syndicate  managers  were  not  entitled  to 
maintain  this  action.  The  evidence  taken  upon  the  trial  related  chiefly 
to  the  issue  as  to  whether  the  defendant  was  induced  to  sign  the  agree- 
ment with  the  understanding  that  he  was  not  to  be  compelled  to  take 
tlic  bonds,  and  whether  the  signature  of  the  defendant  was  obtained 
through  fraud.  The  jury  rendered  a  verdict  against  the  defendant 
for  the  full  amount  demanded,  thereby  setting  at  rest  the  defense  that 
the  defendant's  signature  was  obtained  by  fraud  and  false  representa- 
tions. From  the  judgment  entered  upon  such  verdict,  and  from  an 
order  denying  the  defendant's  motion  for  a  new  trial,  this  appeal  was 
taken. 

[1]  The  principal  point  relied  upon  by  the  defendant  in  his  argu- 
ment before  us  was  that,  if  any  cause  of  action  existed,  it  was  not  in 
favor  of  the  plaintiffs,  the  syndicate  managers,  but  was  in  favor  of 
the  National  Commercial  Bank  of  Albany,  the  lender  of  the  money 
and  the  pledgee  of  the  bonds.  At  the  conclusion  of  plaintiflE's  evi- 
dence, as  well  as  again  at  the  close  of  the  trial,  the  defendant  moved  to 
dismiss  the  complaint  upon  the  ground  that  the  syndicate  managers 
were  not  the  proper  parties  plaintiff,  and  that  they  had  not  the  l^ 
capacity  to  sue.  If  the  plaintiflfs  had  not  the  legal  capacity  to  sue, 
that  fact  appeared  upon  the  face  of  the  complaint,  and  the  objection 
should  have  been  taken  by  demurrer  or  answer. 

[2,3]  But,  passing  this,  I  think  the  syndicate  managers  had  legal 
capacity  to  sue,  and  were  proper  parties  plaintiff.  This  conclusiOT 
would  seem  to  follow  from  the  agreement  itself.  While  perhaps  it 
does  not  contain  a  statement  expressly  to  that  effect,  it  was  apparently 
the  intention  of  all  the  parties  to  the  agreement  that  each  subscribor 
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should  pay  the  amount  of  his  subscription  to  the  syndicate  managers, 
who  in  turn  should  pay  the  same  to  the  lender  of  the  moneys  used  in 
purchasing  the  bonds,  taking  up  bonds  to  the  amount  paid,  and  de- 
livering them  to  the  subscriber.  I  think  the  plaintiffs  are  brought  with- 
in the  provisions  of  section  449  of  the  Code  of  Civil  Procedure,  and 
have  the  right  to  maintain  the  action  as  trustees  of  an  express  trust. 
Had  the  syndicate  managers  been  in  terms  made  the  payees  of  the 
subscription,  their  right  to  maintain  the  action  would  apparently  be 
beyond  question.  Presbyterian  Church  v.  Beach,  74  N.  Y.  72 ;  Dun- 
nigan  v.  Kathan,  56  Misc.  Rep.  103,  106  N.  Y.  Supp.  1111,  affirmed  127 
App.  Div.  931,  HI  N.  Y.  Supp.  1117.  However,  in  the  first  paragraph 
of  the  agreement  each  subscriber  agrees  to  purchase  and  take  from 
the  syndicate,  and  the  syndicate  agrees  to  deliver,  the  amount  of  bonds 
paid  for.  The  fourth,  fifth,  and  sixth  paragraphs  are  confirmatory  of 
the  powers  contended  for  by  the  plaintiffs  being  vested  in  them.  In 
the  case  of  Davis  v.  Smith  American  Organ  Co.,  117  Mass.  456,  the 
court  held  that  an  action  could  be  maintained  by  an  executive  com- 
mittee against  a  subscriber  to  a  subscription  contract  to  contribute 
towards  any  deficiency  arising  from  carrying  on  an  exposition;  the 
manifest  purpose  of  the  agreement  being  to  guarantee  the  committee 
against  any  losses  they  might  incur  in  carrying  on  a  musical  festival. 
To  the  same  effect,  Comstock  v.  Howd,  15  Mich.  237. 

In  the  case  at  bar  the  subscribers  do  not  promise  to  make  payments 
of  their  subscriptions  to  the  lender  of  the  money  with  which  the  bonds 
have  been  purchased,  but  simply  (clause  seventh) : 

"Each  subscriber  hereby  severally  guarantees  to  the  lender  of  any  money 
upon  this  agreement  the  payment  of  such  a  proportionate  amount  of  the 
principal  and  Interest  as  the  amount  of  his  subscription  shall  bear  to  the 
amount  of  such  loan." 

By  the  sixth  paragraph  of  the  agreement  the  lender  is  given  the 
right,  in  case  any  part  of  the  loan  and  interest  shall  not  be  paid  when 
due,  to  sell  at  public  auction  any  of  the  bonds  remaining  undelivered 
as  may  be  necessary  to  raise  the  amount  due.  The  intention  seems  to 
have  been  to  limit  the  right  of  action  of  the  lender  against  the  subscrib- 
ers to  the  sale  of  bonds  and  an  action  against  the  subscribers  as  a 
guarantor. 

[4]  While  the  syndicate  agreement  gave  the  plaintiffs  the  right  to 
pledge  the  agreement  as  well  as  the  bonds  with  the  lender  of  money, 
the  complaint  does  not  allege  that  the  agreement  was  so  pledged,  and 
the  answer  denies  it.  While  the  agreement  appears  to  have  been  left 
at  the  bank  with  the  bonds,  no  receipt  seems  to  have  been  taken  for 
it,  as  was  the  case  as  to  the  bonds  when  they  were  returned  to  the 
syndicate  managers.  This  would  tend  to  indicate  that  the  agreement 
was  not  pledged,  but  was  simply  left  with  the  bank  as  proof,  if  needed, 
of  the  liability  of  the  subscribers  as  guarantors.  However,  I  do  not 
regard  it  as  material  whether  the  agreement  was  pledged  or  not,  as 
it  appears  that  on  November  17,  1910,  the  bonds  and  syndicate  agree- 
ment were  returned  to  the  syndicate  managers,  and  other  collateral 
substituted.  The  trial  of  this  action  was  not  had  until  November, 
1914,  so  plainly  the  plaintiffs  had  the  possession  of  the  syndicate  agree- 
158N.Y.S.— «3 
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ment,  free  of  all  lien,  at  the  time  of  the  trial  and  for  practically  four 
years  preceding.  Whether  the  agreement  was  pledged  to  the  bank 
at  the  time  the  action  was  commenced  it  is  not  necessary  for  us  to 
consider,  even  if  material,  as  the  question  was  Qot  raised  upon  the 
trial,  and  there  is  no  proof  as  to  when  the  action  was  in  fact  com- 
menced. It  is  recited  on  the  first  page  of  the  record  that  the  action 
was  commenced  on  or  about  October  25,  1910,  the  date  of  the 
verification  of  the  complaint.  It  is  also  recited  that  the  answer 
was  served  on  or  about  November  14,  1910.  As  the  date  of  the 
verification  of  the  answer  is  June  2,  1911,  it  is  apparent  that  the  ex- 
pression on  or  about  was  intended  to  be  elastic. 

[6]  Defendant's  motion  to  set  aside  the  verdict  as  being  against 
the  weight  of  evidence  was  properly  denied.  There  are  no  exceptions 
requiring  reversal  of  the  judgment.  While  there  might  have  been  some 
question  as  to  the  reception  of  the  evidence  as  to  what  the  other  mem- 
bers of  the  syndicate  authorized  or  understood  that  Mr.  Callan,  a 
former  member  of  the  s)mdicate,  did,  I  think  that  question  was  re- 
moved by  the  charge  of  the  court  in  response  to  defendant's  request: 

"That  if  Mr.  CaUan  made  the  representations  and  promises  that  the  de- 
fendant claims,  such  promises,  agreements,  and  representations  were  binding 
upon  the  plaintiffs." 

The  judgment  and  order  should  be  affirmed,  with  costs  to  the  re- 
spondents.   All  concur. 


FORTCIARZ  V.  PRUDENTIAL  INS.  CO.  OF  AMERICA. 

(Supreme  Court,  Trial  Term,  Erie  County.    March,  1916.) 

1.  Insurance    €S=>212— Lifb    Insurancb— Assignment    of   Policy— Validity 

Against  Insubed. 

An  assignment  of  her  industrial  Ufe  insurance  policy  by  a  married 
woman  to  secure  money  to  return  to  her  natlTe  country  In  Europe  Is  good 
as  against  tlie  insured. 

[Ed.  Note,— For  other  cases,  see  Insurance,  Cent  Dig.  §§  481,  482;  Dec. 
Dig.  «=»212.] 

2.  Insubance  ^=>212— Life  Instbance— Assignment  of  Policy— Botoppel  to 

Dispute  Validity. 

A  husband,  who  shared  in  the  benefits  of  his  wife's  assigning  of  her 
policy  of  industrial  life  insurance  to  secure  money  to  take  the  husband, 
herself,  and  their  child  back  to  Europe,  is  estopped  from  disputing  the 
validity  of  the  assignment. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  H  481,  482;  Dec. 
Dig.  «=s>212.] 
8.  Insurance  ^=»199— Life  Insxtbancs— Assignability  of  Policy. 

Ordinarily  a  policy  of  life  insurance  is  assignable  as  any  other  chose 
in  action. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  {  468;  Dec  Dig. 
«S=>199.] 
4.  Insurance  ^=>  121— Life  Insubance— AssioNABiLrrY  of  Policy. 

A  policy  of  life  insurance  may  be  legally  assigned  in  New  York  to  one 
not  having  an  insurable  interest  in  the  life  of  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §§  160,  167 ;  Dec 
Dig.  «=B>121.] 
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5.  Insubance  ^ss>53S{2) — ^Life  In surakce— Action  fob  Benefiiv—Nbcebsitt  or 

Assignment. 

Where  a  party  furnishes  money  In  an  emergency  to  one  whose  life  Is 
insured,  and  has  no  assignment  of  tJie  life  Insurance  policy,  he  cannot 
maintain  an  action  against  the  Insurer  to  recover  the  benefit  under  the 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  §  1485 ;  Dec.  Dig. 
€5»583(2).] 

6.  Insubance  ^=»593(1) — ^Life  Insubakce— Assignment  of  Pouct— Bigut  or 

Assignee. 

Wliere  an  Industrial  life  policy  provided  It  should  be  void  If  assigned, 
and  that  the  compcmy  might  make  any  payment  provided  for  to  any  rela- 
tive by  blood,  etc.,  or  to  any  person  appearing  to  be  equitably  entitled  by 
reason  of  having  incurred  expense  on  behalf  of  Insured,  being  Intended  to 
enable  Insured  to  raise  money  In  an  emergency,  and  Insured,  a  married 
woman,  assigned  such  policy  In  return  for  the  advancement  of  funds  to 
pay  the  transportation  of  herself,  husband,  and  child  back  to  their  native 
country  In  Europe,  the  assignee  of  the  policy,  upon  the  death  of  the  In- 
sured, was  entitled  to  the  insurance  money. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §}  1452, 1476-1478, 
1482, 1485 ;  Dec.  Dig.  «=»5a3(l).] 

7.  Insubance    €!=s>155  — Life    Insubance  —  Acts    and    Repbesentations    of 

Agents. 

While  the  agents  of  life  Insurance  companies  cannot  waive  or  alter  the 
clear  recitals  or  provisions  contained  In  policies,  their  acts  and  representa- 
tions may  be  considered  as  to  the  companies'  Interpretation  of  policies. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig,  §§  313,  354 ;  Dec. 
Dig.  «=»155.] 

8.  Insubance  ^=:>155^Lifb  Insubance— Actions— Evidence. 

In  an  action  against  a  life  Insurance  company  by  the  assignee  of  an 
Industrial  life  policy,  In  which  the  company  set  up  that  an  assignment, 
by  the  provisions  of  the  policy-,  avoided  It,  the  company's  act,  in  sending 
out  to  Its  local  agency  checks  payable  to  insured,  while  not  a  waiver  or 
amounting  to  an  estoppel,  could  be  considered  in  determining  how  the 
company  Itself  Interpreted  the  policy,  with  all  the  facts  before  it. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  313,  354;  Dec. 
Dig.  «=s>155.] 

9.  Insubance  «=»388(3)— -Life  Insurance— Assignment  Destboyinq  Validity 

— Validity  of  Assignment. 

Where  a  policy  of  life  Insurance  provided  that  it  should  be  void  If  as- 
signed or  otherwise  parted  with,  the  Insurer  could  destroy  the  validity 
of  an  assignment  only  by  declaring  the  policy  Itself  void,  and  recognized 
the  validity  of  the  policy  by  accepting  proofs  of  death  without  objection, 
t>y  attempting  to  make  payment  to  the  public  administrator,  and  by  at- 
tacking the  assignment  only. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  f  1027 ;  Dea  Dig. 
«=>388(3).] 

10.  Insubance  ^=:»146(3) — liiFE  Insubance— Constbuction  of  Policy. 

All  conditions  and  provisions  favorable  to  the  Insurer  by  life  policy, 
the  language  of  which  Is  that  of  the  Insurer,  are  to  be  strictly  construed, 
and  any  ambiguity.  If  the  policy  is  reasonably  susceptible  of  two  construc- 
tions, is  to  be  resolved  in  favor  of  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  |  295 ;  Dec.  Dig. 
€=»146(3).] 

Action  by  Josefa  Foryciarz  against  the  Prudential  Insurance  Com- 
pany of  America.     On  defendant's  motion  to  set  aside  verdict  for 
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plaintiff,  rendered  upon  direction,  and  for  dismissal  of  the  complaint 
on  the  merits.  Motion  denied,  and  plaintiff  permitted  to  enter  judg- 
ment. 

Goldring  &  Sherman,  of  Buffalo,  for  plaintiff. 
Roland  Crangle,  of  Buffalo,  for  defendant. 

ROWLAND  L.  DAVIS,  J.  On  February  13,  1911,  the  defendant 
issued  a  policy  of  insurance  for  $204  upon  the  life  of  one  Regina  Nee, 
a  young  Austrian  woman  living  with  her  husband  in  Buffalo.  It  was 
what  is  known  as  an  "industrial  policy,"  the  premium  of  10  cents  be- 
ing payable  weekly.  The  printed  form  of  the  policy  makes  the  "amoimt 
of  benefit"  payable  to  the  executors  or  administrators  of  the  insured, 
unless  payment  is  made  by  the  company  to  a  relative  or  certain  other 
persons  "equitably  entitled  to  the  same  by  reason  of  having  incurred 
expense  on  behalf  of  the  insured." 

The  insured  could  neither  read  nor  write.  Her  husband  was  a 
laborer ;  and  after  a  child  was  born  to  them  it  was  decided  that  they 
would  go  back  to  Austria,  probably  for  a  visit.  To  raise  the  money 
to  go,  the  insured  assigned  her  policy  to  her  friend,  the  plaintiff,  who 
bought  for  the  insured,  her  husband,  and  child  transportation  to  their 
former  home.  They  were  advised  by  the  agent  of  the  company  that 
this  assignment  was  permissible,  and  there  was  some  evidence  that 
this  instruction  was  given  by  the  superintendents  of  the  company  to 
agents,  and  was  communicated  to  prospective  insurers  when  they  were 
solicited  to  take  out  these  policies.  The  testimony  taken  by  the  stenog- 
rapher has  not  been  furnished  on  this  motion,  and  I  am  stating  the 
evidence  from  my  own  minutes,  taken  on  the  trial,  and  from  memory. 

After  receiving  the  assignment,  plaintiff  paid  the  premiums  for 
several  months,  until  or  after  the  death  of  the  insured,  which  occurred 
at  her  old  home  in  Austria.  The  husband  and  child  apparently  have 
remained  in  that  country.  The  plaintiff  duly  filed  with  the  company 
proof  of  the  death  of  the  insured,  made  out  on  the  form  furnished  by 
the  defendant.  This  was  accompanied  by  the  written  assignment  of 
the  policy  to  plaintiff.  The  company  shortly  afterward,  with  full 
knowledge  of  the  facts,  audited  the  claim  and  forwarded  checks  to 
one  of  its  superintendents  in  Buffalo,  to  be  delivered  to  the  plaintiff. 
The  policy  was  stamped  "Paid."  The  checks  were  not  delivered  to 
the  plaintiff  by  the  superintendent. 

After  a  long  interval  the  checks  were  returned  by  the  superintendent 
to  the  company,  and  eventually  a  check  was  drawn  and  sent  on  by  the 
company,  payable  to  the  public  administrator,  before  a  claim  for  the 
sum  payable  by  the  terms  of  the  policy  was  made  by  him.  The  hus- 
band and  next  of  kin  of  the  insured  did  not  reside  in  Buffalo,  and  were 
making  no  claim,  and  it  may  be  that  the  act  of  the  public  administra- 
tor in  making  a  claim  was  inspired  by  some  overofficious  local  super- 
intendent of  the  defendant.  The  checks  were  delivered  to  the  public 
administrator,  and  no  effort  was  made  by  the  defendant  to  compensate 
the  plaintiff  in  any  way,  either  for  the  money  she  had  advanced  when 
she  took  the  assignment,  or  for  the  premiums  she  had  paid. 

[1]   From  the  statement  of  facts  it  may  readily  be  seen  that  the 
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merits  are  entirely  with  the  plaintiff.  She  had  advanced  the  money,  so 
the  insured  and  her  family  could  go  back  to  their  old  home,  where  the 
former  died  and  was  buried.  The  assignment  is  good  as  against  the 
insured.  Kimball  v.  Lester,  43  App.  Div.  27,  59  N.  Y.  Supp.  540; 
Spencer  v.  Myers,  150  N.  Y.  269,  44  N.  E.  942,  34  L.  R.  A.  175,  55 
Am.  St.  Rep.  675. 

[2]  The  husband  is  the  person  who  would  be  entitled  to  claim  prac- 
tically all  the  funds  in  the  hands  of  the  public  administrator  (Code 
Civ.  Proc.  §  2670;  Decedent  Estate  Law  [Consol.  Laws,  c.  13]  §§  98, 
100),  and  he,  having  shared  in  the  benefit,  would  be  estopped  from  dis- 
puting the  validity  of  the  assignment.  There  is  no  evidence  that  there 
were  any  debts  of  the  insured,  so  that  the  public  administrator  would 
have  no  method  of  distributing  the  assets  of  this  estate  which  the  de- 
fendant has  thrust  upon  him.  Had  the  plaintiff  not  kept  up  the  pre- 
miums, the  policy  would  have  lapsed,  and  there  would  be  no  assets. 

The  principal  defense  to  this  action  is  that  by  its  terms  the  policy 
could  not  be  assigned.    Article  3  of  "provisions"  is  in  part  as  follows : 

''Policy,  When  Void.— This  poUcy  shaU  be  void  ♦  ♦  ♦  if  the  policy  be 
assigned  or  otherwise  parted  with." 

[3,  4]  Ordinarily  a  policy  of  life  insurance  is  assignable  like  any 
chose  in  action.  St.  John  v.  American  Mutual  Life  Ins.  Co.,  13  N. 
Y.  31,  64  Am.  Dec.  529;  Olmsted  v.  Keyes,  85  N.  Y.  593;  Cannon  v. 
Northwestern  Mutual  Life  Ins.  Co.,  29  Hun,  470.  In  this  state  it 
may  even  be  legally  assigned  to  one  not  having  an  insurable  interest 
in  the  life  of  the  insured.  Steinback  v.  Diepenbrock,  158  N.  Y.  24, 
52  N.  E.  662,  44  L.  R.  A.  417,  70  Am.  St.  Rep.  424.  So  that,  when 
the  insured  made  the  assignment  to  the  plaintiff,  the  parties  were  ex- 
ercising recognized  legal  rights,  unless  the  terms  of  the  policy  posi- 
tively and  explicitly  forbade  it.  The  policy  is  payable  "unto  the  ex- 
ecutors or  administrators  of  the  insured,  unless  settlement  shall  be 
made  as  provided  in  article  2  under  the  head  of  'provisions'  below, 
immediately  upon  receipt  of  due  proof  of  the  death  of  the  insured 
during  the  continuance  of  this  policy."  Article  2  of  the  "Provisions," 
referred  to,  is  as  follows : 

''Facility  of  Payment. — ^The  company  may  make  any  payment  provided  for 
in  this  policy  to  any  relative  by  blood  or  connection  by  marriage  of  the  insur- 
ed, or  to  any  other  person  appearing  to  said  company  to  be  equitably  entitled 
to  the  same  by  reason  of  having  incurred  expense  on  behalf  of  the  insured,  for 
his  or  her  burial,  or  if  the  insured  be  more  than  fifteen  years  of  age  at  the 
date  of  this  policy,  for  any  other  purpose,  and  the  production  by  the  company 
of  a  receipt  signed  by  any  or  either  of  said  persons  or  of  other  sutHclent  proof 
of  such  payment  to  any  or  either  of  them,  shall  be  conclusive  evidence  that 
such  benefits  have  been  paid  to  the  person  or  persons  entitled  thereto,  and 
that  all  claims  under  this  policy  have  been  fully  satisfied.'' 

These  industrial  policies  are  for  small  amounts  and  have  small 
weekly  premiums.  They  are  sold  usually  to  laboring  people  of  small 
means.  One  great  purpose  of  the  "facility  of  payment"  provision' 
must  be  to  afford  a  ready  method  of  raising  money  for  the  benefit  of 
the  insured,  to  pay  funeral  expenses  at  the  time  of  death,  or  to  fur- 
nish medical  assistance  or  some  other  relief  in  the  last  illness,  or  to 
have  the  policy  an  asset  in  the  hands  of  the  insured  in  any  emergency 
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in  life,  so  that  funds  for  something  other  than  ordinary  purposes  may 
be  provided.  It  is  also  of  advantage  that  a  payment  may  be  made 
to  a  person  other  than  the  administrator  or  executor ;  in  cases  where 
there  is  no  estate  except  the  policy,  the  delay  and  expense  incident 
to  the  appomtment  of  such  officers  may  be  avoided.  We  may  readily 
see  that  these  would  be  strong  arguments  to  be  used  by  agents  in  sell- 
ing this  kind  of  insurance  to  this  class  of  customers;  and  we  find 
these  arguments  were  used  among  the  people  where  the  insured  re- 
sided. 

Under  the  terms  of  the  policy  there  are  several  possible  payees: 
First,  the  executor  or  administrator;  second,  any  relative  by  blood 
or  connection  by  marriage ;  third,  any  other  person  equitably  entitled 
to  the  same  by  having  incurred  expense  for  her  burial,  or,  if  the  insur- 
ed is  more  than  IS  years  of  age,  for  any  other  purpose.  Who  is  en- 
titled to  select  the  beneficiary?  Always  it  is  the  insured,  so  long  as 
the  selection  falls  within  any  permissible  class.  The  company  should 
have  no  right  to  select  a  beneficiary,  particularly  if  it  contravenes  the 
expressed  wish  of  the  insured.  The  option  contained  in  the  policy 
should  be  exercised  by  the  company  only  where  the  insured  has  failed 
to  make  a  choice. 

[6]  The  company  pves  the  insured  a  permissible  list  of  payees; 
it  furnishes  a  policy  of  insurance  which  it  claims  may  be  of  value  to 
pay  funeral  expenses,  or  an  asset  in  the  hands  of  the  insured  when  an 
emergency  arises.  How  does  it  expect  the  insured  to  utilize  these 
privileges?  If  a  volunteer  furnishes  money  in  an  emergency  and 
has  no  assignment,  he  cannot  maintain  an  action  to  recover  the  benefits 
under  the  policy.  Ferretti  v.  Prudential  Ins.  Co.,  49  Misc.  Rep.  489, 
97  N.  Y.  Supp.  1007;  Marzulli  v.  Metropolitan  Life  Ins.  Co.,  79  N. 
J.  Law,  271,  75  Atl.  473.  The  only  way  for  the  insured  to  avail  her- 
self of  the  benefit  of  the  policy,  under  the  circumstances,  was  to  as- 
sign it,  and  give  to  her  friend  who  had  advanced  money  some  as- 
surance of  remuneration.  Otherwise  the  latter's  opportunity  for  being 
reimbursed  would  depend  entirely  upon  the  caprice  of  the  company 
or  of  some  superintendent.  By  assignment  the  insured  may  prevent  the 
payment  to  a  claimant  who  is  unworthy.  It  cannot  seriously  be  con- 
tended that  it  would  be  wise  to  give  such  an  arbitrary  power  to  select 
the  beneficiary  to  the  insurer,  and  deny  a  right  of  choice  to  the  in- 
sured. That  would  furnish  opportunity  for  corruption  and  improp- 
er conduct  by  unscrupulous  agents  and  superintendents.  Shea  v.  U. 
S.  Industrial  Ins.  Co.,  23  App.  Div.  53,  48  N.  Y.  Supp.  548.  To  do  so 
would  be  to  make  valueless,  to  a  large  extent,  the  opportunity  given 
by  the  terms  of  the  policy  to  the  insured  to  provide  money  at  a  time 
of  Ulness  or  approaching  death ;  it  would  defeat  the  manifest  purpose 
of  the  provision  in  question,  and  make  it  extremely  hazardous  for  any 
friend  to  furnish  money  to  the  insured  in  any  necessity,  in  reliance 
upon  the  chances  of  repayment  from  the  only  asset  the  insured  might 
have. 

[8]  The  plaintiff  falls  within  the  class  of  persons  "equitably  entitled 
to  payment"  under  the  terms  of  the  policy.  In  other  words,  she  is 
one  of  the  very  persons  contemplated  as  payees  when  the  company 
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issued  this  policy.  The  insured  selected  her  as  beneficiary  by  making 
the  assignment.  An  assignment  must  have  been  within  the  contempla- 
tion of  the  parties  when  the  policy  was  issued.  When  the  company 
attempted  to  restrict  the  assignment  of  the  policy,  in  article  3  as  above 
quoted,  it  must  be  assumed  it  did  so  only  as  to  persons  not  having  an 
insurable  interest,  or  who  did  not  fall  within  the  classes  of  permissible 
payees,  and  to  prevent  advantage  being  taken  of  rightful  beneficiaries 
by  claimants  who  were  impostors  and  without  merit.  But  to  hold  that 
the  policy  was  not  assignable  under  the  circumstances  recited  would 
be  to  subtract  much  from  the  value  of  the  policy  to  the  insured,  and 
to  render  nugatory  the  purpose  of  the  provisions  of  the  policy  permit- 
ting the  insured  to  raise  money  in  an  emergency. 

[7]  The  plaintiff  has  recognized  that  these  policies  are  assignable 
by  its  conduct.  Agents  cannot  waive  or  alter  the  clear  recitals  or  pro- 
visions contained  in  policies.  Gorman  v.  Metropolitan  Life  Ins.  Co., 
158  App.  Div.  682,  143  N.  Y.  Supp.  1063;  Legnard  v.  Standard  Life 
&  Accident  Ins.  Co.,  81  App.  Div.  320,  81  N.  Y.  Supp.  516;  Eisner 
v.  Prudential  Ins.  Co.,  13  Misc.  Rep.  395,  34  N.  Y.  Supp.  246.  But 
their  acts  and  representations  may  help  in  showing  the  company's  in- 
terpretation of  the  policies.  Shea  v.  United  States  Industrial  Ins.  Co., 
23  App.  Div.  53,  48  N.  Y.  Supp.  548.  There  is  some  evidence  that 
agents,  with  the  knowledge  of  the  superintendents,  were  representing 
that  such  policies  could  be  used  as  an  asset  in  times  of  need. 

[8]  The  company  gave  recognition  to  valid  assignments  when  it  fur- 
nished a  blank  for  proof  of  death  which  has  a  heading:  ''Information 
to  be  furnished  where  claimant  is  other  than  father  or  mother,  brother 
or  sister,  husband  or  wife."  We  find  in  line  4  of  the  blank  in  ques- 
tion :  "Has  claimant  a  beneficiary  form  or  assignment  of  any  kind  ?" 
The  next  line  reads :  "If  so,  attach  the  same  to  the  claim  papers."  The 
claimant  answered  the  question,  "Yes,"  and  attached  the  assignment. 
The  defendant  then  made  out  and  sent  on  its  checks  payable  to  the 
plaintiff.  What  does  the  defendant  mean  by  asking  for  the  assign- 
ment ?  If  it  regarded  the  policy  as  nonassignable,  it  would  not  make 
such  an  inquiry.  The  company's  act  in  sending  on  checks  payable  to 
the  insured,  while  not  a  waiver  or  amounting  to  estoppel,  may  be  con- 
sidered in  determining  how  the  defendant  itself  interpreted  the  policy 
with  all  the  facts  before  it. 

[9]  In  the  provision  prohibiting  assignments,  it  is  stated  that  the 
policy  is  void  "if  the  policy  be  assigned  or  otherwise  parted  with." 
The  defendant  does  not  here  seek  to  declare  the  policy  void.  It  seeks 
only  to  declare  the  assignment  void.  The  company  has  recognized 
the  validity  of  the  policy  by  accepting  proofs  without  objection  and 
attempting  to  make  payment  to  the  plaintiff,  and  by  making  payment 
or  attempting  to  make  payment  to  the  public  administrator.  It  has 
no  power  to  declare  an  assignment  void.  The  only  way  to  destroy  the 
validity  of  an  assignment  under  the  terms  of  the  policy  was  to  declare 
the  policy  itself  void. 

[10]  The  language  of  the  policy  being  that  of  the  company,  all  the 
conditions  and  provisions  favorable  to  the  company  are  to  be  strictly 
construed ;  and  if  the  policy  is  reasonably  susceptible  of  two  construc- 
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tions,  the  ambiguity  is  to  be  resolved  in  favor  of  the  insured.  25  Cyc. 
739.  In  Columbia  Bank  v.  Equitable  Assurance  Society,  61  App.  Div. 
594,  70  N.  Y.  Supp.  767,  Patterson,  J.,  says: 

"It  is  manifestly  the  duty  of  the  insurance  company  to  pay  the  amount  due 
upon  the  poUcy  to  the  real  owner  of  it,  or  to  whomsoever  may  havp  acquired 
a  paramcfint  lien  upon  it  or  money  payable  under  it  according  to  its  terms. 

Applying  that  doctrine  to  the  facts  here,  we  find  that  the  plaintiff 
is  entitled  to  receive  payment.  In  Heflfernan  v.  Prudential  Insurance 
Co.,  88  Misc.  Rep.  93,  150  N.  Y.  Supp.  644,  where  in  an  action  on  a 
similar  policy  the  Appellate  Term  held  that  the  plaintiff's  complaint 
should  have  been  dismissed,  different  questions  were  presented,  and  the 
facts  were  apparently  entirely  different  from  those  disclosed  here. 

In  reaching  the  conclusion  that  I  have,  I  have  not  regarded  it  nec- 
essary to  discuss  one  significant  memorandum,  made  apparently  in 
the  office  of  the  company  on  the  face  of  the  form  of  the  proof  of 
death.  This  comes  under  the  head  of  "Synopsis  of  Claim  Department 
Examination."    The  memorandum  is  as  follows : 

"Draw  two  checks,  one  for  $104.00,  to  be  indorsed  and  returned,  and  one 
for  the  balance  to  claimant." 

A  legitimate  inquiry  might  perhaps  be  made  as  to  why  the  larger 
check  was  to  be  indorsed  by  the  claimant  and  returned  to  the  compa- 
ny. Was  the  company,  under  its  alleged  option,  selecting  itself  as  the 
principal  beneficiary  ? 

The  motion  to  set  aside  the  verdict  and  for  a  dismissal  of  the  com- 
plaint must  be  denied,  and  the  plaintiff  may  enter  judgment 


FARTHING  v.  STROUSE  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    May  R,  1916.) 

Master  and  Sebvant  ^=»330(1) — I^^JUBIFs  to  Third  Pebsons— Actions— Evi- 
dence— Pbesumptions. 

Where  injury  is  caused  by  negligence  of  a  ^'ife  operating  ber  husband's 
automobUe,  no  other  person  being  in  the  car,  and  there  bcdng  no  evidence 
she  was  engaged  in  the  business  of  her  husband,  who  was  a  lawyer,  and 
who  had  given  her  authority  to  use  the  car  for  her  pleasure  or  any  pur- 
pose whatever,  there  is  no  presimiption  that  she  wns  in  his  service. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  1270; 
Dec.  Dig.  «=»330(1).] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Frederick  Farthing  against  Louis  H.  Strouse  and  an- 
other. From  a  judgment  for  the  named  defendant,  plaintijf  appeals. 
Affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

George  F.  Hickey,  of  New  York  City  (M.  P.  O'Connor,  of  New 
York  City,  on  the  brief),  for  appellant. 
James  F.  Mahan,  of  New  York  City,  for  respondent, 
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STAPLETON,  J.  The  plaintiff  was  injured  by  collision  with  a 
motor  car  through  the  act  of  defendant's  wife,  alleged  to  have  been 
negligent.  The  wife  was  operating  the  car.  Her  husband  was  not 
present.    Plaintiff  sued  the  husband  and  was  nonsuited.    He  appeals. 

Tanzer  v.  Read,  160  App.  Div.  584,  145  N.  Y.  Supp.  708,  is  an  au- 
thority against  him.  He  contends  the  decision  in  that  case  is  de- 
stroyed by  Ferris  v.  Sterling,  214  N.  Y.  249,  108  N.  E.  406.  That  is 
a  case  in  which  a  father  was  sued  for  his  son's  negligence  in  operat- 
ing a  motor  car.  The  father  was  a  liveryman.  Because  of  prolonged 
illness,  the  management  of  the  business  was  to  a  large  extent  left  to 
the  son.  Insurance  policies  and  the  state  license  were  in  the  name  of 
the  father.  The  court  reversed  a  judgment  in  plaintiff's  favor  for 
errors  in  rulings  upon  evidence.  In  the  opinion  the  eminent  writer 
says: 

•The  license  number  ot  the  car,  coupled  with  evidence  that  the  defendant 
held  the  license,  was  prima  fade  proof  that  the  defendant  was  the  owner.  It 
was  more  than  that ;  it  was  prima  facie  proof  that  the  custodian  of  the  car 
was  then  engaged  in  the  owner's  service  [citing  cases].  The  property  being 
proved  to  belong  to  the  defendant,  *  *  *  a  presumption  arises  that  It  was 
in  use  for  his  benefit,  and  on  his  own  accoimt.'  Norris  v.  Kohler,  supra  [41  N. 
y.  42].  This  presumption  was  not  destroyed,  as  a  matter  of  law,  by  the  tes- 
timony for  the  defendant  Even  though  his  explanation  of  the  use  of  th^  car 
would  absolve  him,  if  credited,  the  question  whether  It  should  be  credited  was 
one  of  fact  for  the  Jury.** 

It  is  also  said : 

'The  Inference  of  control  by  the  defendant  was  helped  out  by  the  nature 
of  his  business." 

And  also: 

'The  defendant  and  his  son  were  not  called  as  the  plaintliTs  witnesses,  and 
their  narrative  was  not  without  its  suspicious  or  improbable  features." 

In  the  case  at  bar  the  defendant  is  a  lawyer.  He  was  called  by  the 
plaintiff.  He  admitted  ownership.  He  admitted  that  his  wife  had 
authority  from  him  to  use  the  car  for  her  pleasure  or  for  "any  purpose 
whatever."  It  does  not  appear  that  there  was  another  person  in  the 
car.  There  is  no  evidence  that  at  the  time  of  the  casualty  the  wife 
was  engaged  in  the  business  of  the  husband. 

Much  has  been  written  upon  the  interesting  and  perplexing  ques- 
tion of  the  liability  of  the  head  of  a  family,  who  is  the  owner  of  a 
motor  car,  for  a  casualty  resulting  from  its  use  and  operation,  for 
pleasure,  by  a  member  of  his  family,  who  operates  negligently.  The 
decisions  are  conflicting.  Many  of  those  which  hold  the  owner  liable 
were  rendered  in  cases  the  facts  in  which  present  essential  elements 
that  are  not  contained  in  the  case  under  review.  Bourne  v.  Whitman, 
209  Mass.  155,  172,  95  N.  E.  404,  35  L.  R.  A.  (N.  S.)  701;  Missell 
V.  Hayes,  86  N.  J.  Law,  348,  91  Atl.  322;  Campbell  v.  Arnold,  219 
Mass.  160,  106  N.  E.  599;  Guignon  v.  Campbell,  80  Wash.  543,  141 
Pac.  1031.  The  Supreme  Court  of  Washington  in  Birch  v.  Aber- 
crombie,  74  Wash.  486,  133  Pac.  1020,  50  L.  R.  A.  (N.  S.)  59,  in  a 
persuasive  opinion  which  carefully  reviews  many  authorities,  flatly 
decides  in  favor  of  liability  upon  facts  dissimilar  in  no  essential  to 
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those  in  the  instant  case.  Kayser  v.  Van  Nest,  125  Minn.  277,  146  N. 
W.  1091,  51  L.  R.  A.  (N.  S.)  970,  is  to  the  same  effect. 

The  rule  of  stare  decisis  requires  us  to  hold  that  upon  the  facts  in 
this  case  there  is  no  presumption  that  the  defendant's  wife  was  in  his 
service  and  engaged  in  his  affair,  and  that  therefore  the  principle  of 
respondeat  superior  does  not  apply.  Tanzer  v.  Read,  supra;  King 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66  N.  Y.  181,  23  Am.  Rep.  37;  Maher 
V.  Benedict,  123  App.  Div.  579,  108  N.  Y.  Supp.  228;  Freibaum  v. 
Brady,  143  App.  Div.  220,  128  N.  Y.  Supp.  121 ;  Heissenbuttel  v. 
Meagher,  162  App.  Div.  752,  147  N.  Y.  Supp.  1087.  See,  also,  Doran 
V.  Thomsen,  76  N.  J.  Law,  754,  71  Atl.  296,  19  L.  R.  A.  (N.  S.)  335, 
131  Am.  St.  Rep.  677. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


HORBACH  V.  ARKELL. 
(Supreme  Court,  Appellate  Division,  First  Department    May  5,  1916.) 

1.  Bawkbuptct  ^=:9425— Imperfect  SciiEDULE—DiscHiLBGE. 

Under  Bankr.  Act  July  1,  1808,  c.  541,  §  7,  30  Stat.  548  (U.  S.  Comp.  St. 
1913,  §  9591),  requiring  bankrupt  to  file  a  scheduled  containiug  a  list  of 
his  creditors,  showiug  their  residences,  a  debt  is  not  duly  scheduled,  and  so, 
under  section  17  (U.  S.  Comp.  St.  1913,  §  9601),  not  affected  by  bankrupt's 
discharge;  the  creditor  not  having  actual  knowledge  of  the  proceeding, 
his  residence  being  given  in  the  schedule  at  a  dub,  of  which  he  was  a 
member,  but  at  which  he  did  not  reside. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  775;  Dec 
Dig.  «=»425.] 

2.  Bankruptcy  ^=»425— Ikpebfect  Schedule— DiscnABGB — ^Actual  Knowl- 

edge— Evidence. 

Against  the  testimony  of  a  creditor  that  be  did  not  receive  notice  of  the 
bankruptcy  proceeding  till  after  the  adjudication,  evidence  that  notices 
were  mailed  to  him  at  a  club  of  which  he  was  a  member,  and  that  he  had 
left  instructions  there  to  have  his  mail  forwarded  to  his  residence  in  an- 
other state,  is  insufficient  to  raise  the  issue  of  his  actual  knowledge,  neces- 
sary for  his  debt,  not  duly  scheduled,  to  be  affected  by  the  discharge  of 
bankrupt. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Gent  Dig.  {  775 ;  Dec.  Dig. 
€=»425.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Paul  W.  Horbach  against  William  J.  Arkell.  From  an 
adverse  judgment  on  a  verdict,  and  from  an  order  denying  a  motion 
for  new  trial,  plaintiff  appeals.    Reversed  and  directed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  SCOTT,  and  PAGE,  JJ. 

Samuel  M.  Fleischman,  of  New  York  City,  for  appellant 
William  A.  Sweetser,  of  New  York  City,  for  respondent 

PAGE,  J.  This  action  was  brought  between  the  original  parties 
upon  a  judgment  of  the  Supreme  Court,  New  York  County.  The  de- 
fendant has  pleaded  his  discharge  in  bankruptcy,  on  the  15th  day  of 
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July,  1908,  in  the  United  States  District  Court  for  the  District  of 
Nevada.  In  the  schedules  in  bankruptcy  filed  by  the  defendant,  the 
plaintiff's  claim  was  scheduled  as  follows: 

"Creditor,  Paul  W.  Horbach.  Residence,  Lotos  Club,  New  York.  When 
and  where  contracted.  New  York,  May  20,  1905.  Nature  and  consideration 
of  debt.  Judgment  In  Supreme  Court,  brokerage  account,  amount  $12,182.10." 

The  plaintiff  proved  upon  the  trial  that  the  Lotos  Club  never  had 
been  his  residence ;  that  at  the  time  the  bankruptcy  proceedings  were 
instituted  and  pending  his  residence  was  in  Omaha,  Neb. 

[f]  It  is  the  duty  of  the  bankrupt  to  file  a  schedule  containing  a 
list  of  his  creditors,  showing  their  residences  if  known;  if  unknown, 
that  fact  to  be  stated.  Bankr.  Act  1898,  §  7.  This  schedule  furnishes 
the  basis  for  the  notices  which  the  referee  or  the  court  is  to  give  there- 
after to  the  creditors.  The  importance,  therefore,  of  a  strict  compli- 
ance with  this  provision  is  obvious,  and  is  emphasized  by  the  provi- 
sion of  the  act  that  where  the  debt  has  not  been  duly  scheduled  it  is 
excepted  from,  and  the  debt  is  not  affected  by,  the  discharge.  Section 
17.    The  Court  of  Appeals  has  said : 

*****  It  was  Intended  that  the  decree  discharging  the  voluntary  bankrupt 
should  be  confined  in  Its  operations  to  the  creditors,  who  have  been  duly  list- 
t*d  and  who  were  enabled  to  receive  the  notices  which  the  act  provides  lor." 
Columbia  Bank  v.  Birkett,  174  N.  Y.  112,  117,  66  N.  E.  652.  653  (102  Am.  St. 
Rep.  478). 

And  in  affirming  the  judgment  the  United  States  Supreme  Court 
said: 

"The  provisions  of  the  law  reUed  upon  by  plaintiff  in  error  are  for  the  bene- 
fit of  creditors,  not  of  the  debtor.  That  the  law  should  give  a  creditor  reme- 
dies against  the  estate  of  a  bankrupt,  notwithstanding  the  neglect  or  default 
of  the  bankrupt,  is  natural.  The  law  would  be,  indeed,  defective  without 
them.  It  would  also  be  defective  If  it  permitted  the  bankrupt  to  experiment 
with  it,  so  to  manage  and  use  its  provisions  as  to  conceal  his  estate,  deceive 
or  keep  his  creditors  in  ignorance  of  his  proceeding  without  penalty  to  him." 
195  U.  S.  345,  350,  25  Sup.  Ct  38,  40  (49  L.  Ed.  231). 

The  necessity  of  giving  the  correct  address  of  the  creditor  in  these 
schedules  has  frequently  been  before  our  courts.  Matter  of  Quacken- 
bush,  122  App.  Div.  456,  106  N.  Y.  Supp.  773;  Murphy  v.  Blumen- 
reich,  123  App.  Div.  645,  108  N.  Y.  Supp.  175;  McKee  v.  Preble,  154 
App.  Div.  156,  138  N.  Y.  Supp.  915.  And  it  has  always  been  held 
that  when  there  is  a  failure  to  state  the  correct  residence  of  the  cred- 
itor the  debt  is  not  duly  scheduled,  and  hence  not  discharged  by  the 
decree  in  bankruptcy,  unless  it  shall  appear  that  the  creditor  had  actual 
knowledge  of  the  proceeding.  In  the  case  last  cited  this  court  held 
that  the  giving  of  the  office  or  business  address  of  the  creditor  was  not 
a  compliance  with  the  requirement  of  the  act.  How  much  less  would 
it  be  a  compliance  with  the  act  to  give  the  address  of  a  club  of  which, 
the  creditor  was  a  member. 

[2]  The  plaintiff  in  this  case  testified  positively  that  he  did  not  at 
any  time  receive  notice  of  the  proceedings  and  did  not  until  a  long 
time  after  the  adjudication  have  knowledge  thereof.  The  sole  evidence 
introduced  by  the  defendant  upon  this  question  was  proof  of  mailing 
of  notices  to  the  address  given  in  the  schedules  and  the  fact  that  the 
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plaintiff  had  left  instructions  to  have  his  mail  forwarded.  This  was 
insufficient  to  raise  an  issue  on  the  question  of  actual  knowledge  and 
the  case  should  not  have  been  submitted  to  the  jury.  The  defendant 
could  by  inquiry  at  the  club  have  ascertained  the  plaintiff's  actual  resi- 
dence. He  therefore  did  not  make  a  reasonable  effort  to  ascertain  his 
residence,  and  in  the  absence  of  proof  of  the  plaintiff's  actual  knowl- 
edge of  the  proceedings  during  their  pendency,  the  court  should  have 
granted  plaintiff's  motion  and  directed  a  verdict. 

The  judgment  will  therefore  be  reversed,  with  costs,  and  judgment 
directed  for  the  plaintiff  for  $12,182.10,  with  interest  thereon  from 
May  20,  1905,  with  costs.    Order  filed.    All  concur. 


McAVOY  T.  MAXWBLU 

(Supreme  Court,  Appellate  Term,  First  Department.    May  9,  1916.) 

1«  Fraud  ^=99 — ^AcxtON  fob  Damages. 

Plaintiff,  in  an  action  for  damages  for  false  and  fraudulent  represen- 
tations in  the  sale  of  a  secondhand  automobile,  was  bound  to  establish 
false  representations  as  to  matters  of  fact,  known  to  be  false,  and  his 
reliance  thereon  to  his  damage. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent.  Dig.  {  8 ;  Dec.  Dig.  <S=»9.] 

2.  Fraud  ^=>12 — Fraudulent  Representations — Action  for  Damages. 

A  statement  of  the  seller  of  an  automobile  that  if  the  buyer  was  not 
satisfied  he  would  refund  the  money  was  in  the  nature  of  a  promise,  and 
not  a  representation  of  fact,  which  could  be  a  ground  of  recovery  for 
fraudulent  representations. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  {  14;  Dec.  Dig. 
«=»12.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  EHs- 
trict. 

Action  by  John  W.  McAvoy  against  William  J.  Maxwell.  From  a 
judgment  after  a  trial  before  the  court  without  a  jury,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

William  Brunner,  of  New  York  City,  for  appellant 
J.  V.  Rooney,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  This  is  an  appeal  by  defendant  from  a  judg- 
ment entered  after  a  trial  by  the  court  without  a  jury.  The  action  is 
for  damages  for  false  and  fraudulent  representations.  Plaintiff  pur- 
chased a  secondhand  automobile  from  defendant,  a  dealer  in  such 
goods,  and  sues  to  recover  the  price  paid  as  his  damages. 

[1,2]  The  trial  court  found  for  plaintiff,  and  the  question  is  wheth- 
er there  is  sufficient  evidence  to  sustain  the  finding.  In  order  to  re- 
cover, plaintiff  was  bound  to  establish  false  representations  as  to  mat- 
ters of  fact,  that  they  were  known  to  be  false,  and  that  plaintiff  re- 
lied on  them  to  his  damage.  The  only  statements  claimed  to  have 
been  made  by  defendant  outside  of  the  advertisement  were  that  he 
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was  satisfied  to  have  a  man  examine  the  car  and  that  if  plaintiff  was 
not  satisfied  he  would  refund  the  money.  This  latter  statement  was 
in  the  nature  of  a  promise,  not  a  representation  of  fact,  and  cannot 
be  a  ground  of  recovery  in  this  action. 

As  to  the  other  statement  there  is  no  evidence  that  defendant  was 
not  willing  that  an  examination  should  be  made,  and  hence  nothing  to 
show  the  statement  was  false.  So  far  as  the  advertisement  is  con- 
cerned, there  is  no  representation  therein  as  to  the  condition  of  the  car 
beyond  the  one  that  it  had  been  used  only  part  summer.  It  was 
known  to  be  a  secondhand  car  and  was  stated  to  be  sold  "as  is."  The 
evidence  fails  to  disclose  that  any  of  the  statements  were  false.  The  ad- 
vertisement does  not  use  the  word  ^W/-starter,  but  the  evidence  fails  to 
show  that  it  had  none.  All  the  witness  says  is  that  he  did  not  see  it. 
The  testimony,  taking  the  view  most  favorable  to  plaintiff,  failed  to 
make  out  a  case  of  false  representations. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


BOSENTHAL  PAPER  CO.  v.  NATIONAL  FOLDING  BOX  &  PAPER  CO. 

(Sapreme  Court,  Appellate  Term,  First  Department     May  9,  1916.) 

Patents  9=»218(1)— I/IOBNse — Assignment. 

Where  the  owner  of  a  patent  licensed  defendant  to  manufacture  under 
the  same  for  a  period  of  five  years,  and  then  transferred  the  patent  to 
plalntUf,  defendant,  having  manufactured  articles  under  the  license  with- 
out molestation  for  the  period  agreed  upon,  Is  liable  to  plaintiff  for  the 
royalty ;  the  assignment  by  the  owner  not  amounting  to  a  repudiation. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  |§  330,  333,  336-^8; 
Dec.  Dig.  «8=>218(1).] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Rosenthal  Paper  Company  against  the  National  Fold- 
ing Box  &  Paper  Company.  From  an  order  and  judgment  of  the 
City  Court  (91  Misc.  Rep.  405,  155  N.  Y.  Supp.  367),  setting  aside 
verdict  for  plaintiff  and  dismissing  the  complaint,  plaintiff  appeals. 
Reversed,  and  verdict  reinstated. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Joseph  A.  Arnold,  of  New  York  City,  for  appellant. 
Walter  D.  Edmonds,  of  New  York  City  (Franklin  M.  Clark,  of  New 
York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  The  action  was  brought  to  recover  royalties  due 
under  a  written  contract  made  March  1,  1909,  between  the  plaintiff's 
assignor,  Isse  Seligstein,  and  the  defendant,  the  National  Folding  Box 
&  Paper  Company.  The  contract  granted  to  the  defendant  an  exdusive 
license  to  maJke  and  sell  folding  boxes  in  certain  New  England  and 
Middle  States  for  a  period  of  five  years  from  March  1,  1^)9,  under 
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letters  patent  No.  906,138,  issued  December  8,  1908.  The  defendant 
agreed  to  pay  for  such  privilege  stipulated  royalties,  which,  however, 
were  to  be  not  less  than  $500  a  year.  The  plaintiff's  assignor  was  the 
owner,  but  not  the  inventor,  of  the  patent. 

The  amended  answer  contains  seven  defenses  and  four  counter- 
claims. The  first  counterclaim  corresponds  to  the  first  defense,  and 
alleges  a  breach  of  an  independent  covenant  in  the  contract  to  protect 
the  patent  against  substantial  infringements.  The  second  counter- 
claim corresponds  to  the  second  defense.  No  evidence  was  introduced 
thereunder.  The  same  is  true  of  the  third  counterclaim  and  third 
defense,  which  relate  to  the  same  subject-matter.  The  fourth  defense 
alleges  a  modification  of  the  contract.  That  issue  was  decided  in  the 
appellant's  favor  by  the  verdict  of  the  jury  under  appropriate  instruc- 
tions. The  fifth  defense,  which  corresponds  to  the  fourth  counter- 
claim, sets  up  in  another  form  a  breach  of  the  covenant  above  referred 
to.  The  sixth  defense  raised  the  question  of  the  plaintiff's  right  to  sue. 
The  seventh  defense  took  issue  upon  the  fact  of  assignment. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  to  dismiss 
the  complaint,  on  the  grounds  that  the  contract  was  not  assignable, 
and  that  by  assigning  the  patent  Seligstein  put  it  out  of  his  power  to 
perform  his  covenant  to  protect  the  patent  against  infringements.  The 
trial  court- denied  the  motion  at  that  time.  At  the  end  of  the  whole 
case  the  defendant  renewed  its  motion  to  dismiss  the  complaint  on 
the  same  grounds  urged  at  the  close  of  the  plaintiff's  case.  The  court 
again  denied  the  motion,  and  also  denied  the  defendant's  motion  to 
direct  a  verdict  in  its  favor. 

The  jury  found  a  verdict  for  the  plaintiff  appellant  for  $1,840.73, 
the  difference  between  five  years'  minimum  royalty  of  $500  a  year, 
with  interest,  and  the  amounts  paid  by  the  defendant  from  time  to 
time  under  the  contract.  At  the  conclusion  of  the  trial  the  defendant 
made  the  usual  motion  to  set  aside  the  verdict,  and  also  to  dismiss 
the  complaint.  The  court  stated  that  it  had  no  disposition  to  consider 
the  motion  upon  the  facts,  but  would  take  it  under  advisement  upon 
questions  of  law.  Thereafter  the  court  set  aside  the  verdict  and  dis- 
missed the  complaint  "solely  upon  the  ground  that  Seligstein  violated 
the  contract  of  license  by  assigning  the  patent." 

The  verdict  of  the  jury  under  the  very  fair  and  clear  charge  of  the 
court,  we  think,  settled  the  following  facts : 

The  plaintiff's  assignor,  Isse  Seligstein,  and  defendant,  entered  into 
the  following  contract: 

''Memoranda  of  aipreement  between  Isse  Seligstein,  of  Bt.  Louis,  Mo.,  and 
the  National  Folding  Box  &  Paper  Company,  a  cori)oratlon,  organized  under 
the  laws  of  the  state  of  New  Jersey  and  having  Its  principal  oflSce  and  place 
of  business  at  New  Haven,  Conn. 

"Whereas,  said  Seligstein  is  the  sole  owner  of  letters  patent  906,138,  issued 
December  8,  1908,  in  the  name  of  Frank  H.  Houghland,  of  St.  Louis,  Mo.,  as^ 
slgnor,  for  a  patent  folding  clothing,  millinery  or  suit  box,  or  any  box  for  any 
purpose  made  under  the  claims  of  said  patent,  the  boxes  manufactured  under 
said  patent  beln^  known  by  the  trade-name  of  the  'Lightning'  box;  and 

"Whereas,  the  said  the  National  Folding  Box  &  Paper  Company  is  desirous 
of  acquiring  the  exclusive  right  to  manufacture  and  sell  the  said  the  Lightning 
box  within  the  border  lines  of  the  following  states  of  the  United  States  of 
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America:  Maine,  New  Hampshire,  Vermont,  Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  Pennsylvania,  New  Jersey,  Delaware,  Maryland,  and 
the  District  of  Columbia : 

"Now,  therefore,  it  is  mutually  agreed  between  the  said  SeUgstein  and  the 
National  Folding  Box  &  Paper  Company  that  the  said  SeUgstein  hereby  sells 
to  said  the  National  Folding  Box  &  Paper  Company  the  exclusive  right  to 
manufacture  and  sell  boxes  under  said  patent,  including  any  improvements 
made  thereon,  within  the  territory  above  described,  upon  the  following  terms 
and  conditions : 

"(1)  The  National  Folding  Box  &  Paper  Company  agrees  to  pay  the  said 
SeUgstein  a  royalty  of  one  dollar  ($1.00)  per  thousand  boxes  up  to  an  average 
daily  sale  of  twenty  (20)  thousand  boxes  per  day,  per  year  of  300  days,  and  on  nil 
boxes  sold  in  excess  of  said  twenty  (20)  thousand  boxes  per  day,  per  year  of  300 
days,  the  said  the  National  Folding  Box  &  Paper  Company  agrees  to  pay  a  royal- 
ty of  seventy-live  cents  (75c.)  per  thousand  boxes ;  but  it  is  expressly  understood 
that  the  payment  by  the  said  the  National  Folding  Box  &  Paper  Company  to 
said  SeUgstein  for  the  right  to  manufacture  and  seU  boxes  under  said  letters 
patent  shaU  not  be  less  than  the  sum  of  five  hundred  dollars  ($500.00)  for  each 
and  every  year  during  the  life  of  this  contract 

''(2)  The  said  SeUgstein  promises  and  agrees  that  he  will  faithfuUy  protect 
said  letters  patent  from  any  and  all  substantial  infringements  of  said  letters 
patent 

"(3)  The  said  SeUgstein  further  agrees  that  during  the  Ufe  of  this  contract 
he  wiU  not  seU  within  the  territory  above  described  any  box  manufactured 
under  said  letters  patent  No.  906,138,  nor  any  other  clothing,  millinery,  or 
suit  box,  and  further  that  he  wUl  not  during  the  life  of  this  contract  sell  any 
rights  for  any  clothing,  millinery,  or  suit  box  to  any  one  for  the  territory  here- 
tofore described. 

"(4)  The  terms  of  this  contract  shall  be  five  (5)  years  from  and  after  the  1st 
day  of  March,  A.  D.  1909,  with  the  right  on  the  part  of  said  the  National  Fold- 
ing Box  &  Paper  Company  to  extend  this  contract  upon  the  same  terms  and 
conditions  for  a  further  term  of  five  (5)  years  thereafter,  and  at  the  expiration 
of  the  second  five-year  term,  the  said  the  National  Folding  Box  &  Paper  (Com- 
pany shall  then  have  the  right  and  option  to  further  extend  this  contract  on 
the  same  terms  and  conditions  for  the  fuU  life  of  the  patent;  it  being  under- 
stood that  at  each  renewal  period  the  said  the  National  Folding  Box  &  Paper 
Company  shaU  give  to  the  said  SeUgstein  at  least  sixty  (60)  days'  notice  of 
its  intention  to  renew  and  continue  said  contract" 

The  defendant  continued  to  use  the  exclusive  right  to  make  and  sell 
the  boxes  for  the  full  term  of  the  contract,  and  paid  the  royalties  there- 
in provided  for,  which  were  less  than  $500  a  year.  The  verdict  of 
the  jury  was  for  the  difference.  There  were  no  substantial  infringe- 
ments of  the  patent,  and  no  violation  of  the  express  terms  of  the  con- 
tract ;  and  the  court  has  held  that  the  assignment  of  the  letters  patent 
by  Seligstein  to  the  plaintiff,  as  between  themselves,  was  valid,  in 
which  we  fully  concur.  The  court  bases  its  decision  and  opinion  that 
plaintiff  cannot  recover  "solely  upon  the  ground  that  Seligstein  violated 
the  contract  of  license  by  assigning  the  patent"  to  plaintiflf.  The  court 
expressly  states  that  it  does  not  pass  upon  the  question  whether  the 
verdict  is  against  the  weight  of  evidence  respecting  the  alleged  in- 
fringement of  the  patent. 

The  only  question  to  be  passed  upon,  therefore,  by  this  court,  is: 
Did  the  assignment  by  Seligstein  to  plaintiff,  of  itself,  breach  the  con- 
tract, and  absolve  the  defendant  from  liability.  In  the  first  place, 
it  has  been  established  that  the  defendant  continued  to  enjoy  the  ben- 
efits of  the  contract  without  molestation  of  any  kind  for  its  full  period 
of  five  years ;  and  whether  it  was  a  losing  contract  or  a  profitable  one 
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is  immaterial.  We  are  unable  to  agree  with  the  opinion  of  the  learned 
justice  of  the  City  Court  for  the  following  reasons : 

The  defendant  had  full  benefit  of  the  contract  for  its  entire  period. 
Seligstein  neither  expressly  repudiated  the  contract,  announced  his 
determination  not  to  perform,  nor  made  performance  impossible. 
Gray  v.  Green,  9  Hun,  336;  Mcintosh  v.  Miner,  37  App.  Div.  483, 
55  N.  Y.  Supp.  1074.  The  jury  having  found  that  there  were  no 
substantial  infringements,  the  defendant  cannot  claim  a  breach  of  the 
contract,  which  has  been  fully  performed  by  both  parties,  and  all  the 
benefits  of  which  defendant  had  fully  enjoyed.  There  can  be  no  an- 
ticipatory or  other  breach  of  a  contract  which  has  been  fully  per- 
formed. 

All  the  other  points  raised  by  the  parties  are  subservient  to  the 
question  of  a  breach,  and  inasmuch  as  there  was  no  breach  they  need 
not  be  considered. 

Order  and  judgment  reversed,  with  costs,  and  verdict  reinstated, 
with  costs.    All  concur. 


SPRINGSTEEN  v.  SPRINGSTEEN  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department.    May  5,  1916.) 

1.  Wills  ^=»782(5) — ^Election — ^Provisions  fob  Wife. 

The  devise  of  a  life  Interest  In  her  husband's  residence  did  not  put 
the  widow  to  an  election  between  the  will  and  her  dower  right,  although 
elsewhere  In  the  will  a  trust  was  created  which,  as  to  lands  so  devised, 
could  not  be  carried  out  without  displacing  the  widow's  dower  rights  in 
such  other  lands. 

[Ed.  Note.— -For  other  cases,  see  Wills,  Cent.  Dig.  §  2022;  Dec.  Dig. 
<©=»782(5).l 

2.  DowEB  ^=»114(4) — ^Pabtition — Sale. 

Where  actual  partition  of  a  widow's  life  interest  in  her  husband's 
residence  under  his  will  and  her  dower  interest  in  his  realty  Is  imprac- 
ticable, the  separate  dower  Interest  is  not  an  available  subject  of  sale, 
and  cannot  be  charged  on  the  fee  in  the  hands  of  the  remainderman. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent.  Dig.  §  377;    Dec  Dig. 

<e»ii4(4).] 

8.  Doweb  ^s»10 — Application  of  Remedies. 

Where  a  husUind  aliens  his  lands  in  his  lifetime,  the  widow's  remedies 
to  secure  dower  are  first  applied  to  lands  unsold. 
[Ed.  Note.— For  other  cases,  see  Dower,  Cent.  Dig.  f  i  20-35 ;  Dec.  Dig. 

<S=»10.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Mary  F.  Springsteen  against  Walter  F.  Springsteen  and 
another.  From  an  interlocutory  judgment  for  plaintiff,  defendants 
appeal.    Judgment  modified,  and,  as  modified,  affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

Edwin  D.  Kenyon,  of  Brooklyn,  for  appellant  Springsteen. 
Frank  W.  Harris,  of  New  York  City,  for  appellant  Babcock. 
Alexander  S.  Bacon,  of  New  York  City,  for  respondent. 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Kej-Numbered  Digests  A  Indexes- 
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PUTNAM,  J.  The  will  of  John  C.  Springsteen,  who  died  in  Brook- 
lyn, March  22,  1912,  had  the  following  dispositions : 

First  Provides  lor  the  payment  ol  debts. 

"Second.  I  direct  my  executors  hereinafter  named  to  pay  to  my  beloved  wife 
Mary  F.  Springsteen  15,000.00  in  cash,  and  to  iny  son  Walter  F.  Springsteen 
^,000.00  in  cash. 

"Third.  I  hereby  give,  devise  and  bequeath  to  my  beloved  wife  Marj-  F. 
Springsteen  the  use  of  the  house  and  lot  number  49  Halsey  street,  Brooklyn, 
N.  Y.,  together  with  all  furniture  during  her  natural  life. 

"Fourth.  I  hereby  give,  devise  and  bequeath  to  my  executors  hereinafter 
named,  in  trust,  all  the  rest,  my  property  of  whatsoever  name  and  nature  in 
trust  the  income  to  be  equally  divided  between  my  said  wife  and  son  Walter 
Springsteen.  I  direct  that  in  the  event  of  the  death  of  my  said  son  during  the 
life  of  my  said  wife,  the  one-half  income  of  my  said  property  to  go  to  my  son's 
child  or  children  him  surviving,  share  and  share  alike.  I  direct  that  upon 
the  death  of  my  said  wife  that  all  my  property  go  to  my  said  son,  Walter 
Springsteen,  and  in  the  event  of  my  son's  death  then  upon  the  death  of  my 
said  wife  all  my  property  to  go  to  the  child  or  children  of  my  said  son  Walter 
Springsteen." 

Fifth.  Appoints  exeaitors  and  trustees. 

"Sixth.  For  the  purpose  of  enabling  my  said  executors  and  trustees  to  carry 
out  the  provisions  of  this  my  last  will  and  testament,  I  hereby  authorize  and 
empower  them  to  sell  any  of  the  property  and  make  such  Investment  as  they 
shall  deem  best" 

In  accounting  proceedings  before  the  surrogate  of  Kings  county,  the 
widow,  who  was  also  an  executor,  raised  the  question  of  her  dower  in 
this  Halsey  street  house.  In  the  surrogate's  final  decree  of  November 
10,  1914,  it  was  adjudged : 

"That  the  right  of  the  widow,  Mary  F.  Springsteen,  to  her  dower  in  the  prem- 
ises, No.  49  Halsey  street,  be  and  the  same  hereby  is  preserved." 

The  surrogate  further  held  that  as  to  the  other  property  the  provi- 
sions of  the  will  were  in  lieu  of  dower.  From  this  final  decree  no  ap- 
peal was  taken.  Plaintiff  continued  to  occupy  the  house  at  49  Halsey 
street,  a  three-story  brownstone  residence,  as  she  had  done  since  the 
death  of  the  deceased. 

On  January  21,  1915,  plaintiff  started  the  present  suit  to  recover  her 
dower  in  this  property,  which  property  her  complaint  valued  at  $7,800. 
She  set  up  the  final  decree  of  the  surrogate  upon  the  accounting.  She 
averred  that  her  dower  right  was  valued  at  a  gross  sum  of  $1,599.13, 
upon  which  she  asked  interest,  but  did  not  otherwise  ask  damages  for 
withholding  her  dower.  The  son  answered  individually  and  as  execu- 
tor, also  setting  up  tliis  final  decree  of  the  surrogate. 

After  trial  at  Special  Term  it  was  f otmd  that,  besides  this  estate  at 
49  Halsey  street,  there  were  two  other  pieces  of  real  estate  which 
came  under  the  trust  provision  of  the  will  that  had  been  sold,  the  pro- 
ceeds of  which  formed  part  of  the  residuary  estate;  that  the  deceased 
left  over  $50,000  of  personal  property.  The  court  further  found  that 
the  will  had  made  no  provision  in  lieu  of  plaintiff's  dower  right  in  49 
Halsey  street;  that  she  had  filed  the  formal  consent  to  take  a  gross 
sum  in  lieu  of  dower  under  section  1617  of  the  Code  of  Civil  Proce- 
dure. The  court  held  that  plaintiff  had  both  dower  and  a  life  estate  by 
devise  in  this  49  Halsey  street  property.  By  the  interlocutory  judg- 
ment it  was  decreed: 
158N.T.&— M 
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"That  the  plaintiff's  dower  In  the  said  property,  No.  49  Halsey  street,  and 
hereinbefore  described,  Is  hereby  admeasured  at  the  gross  sum  of  ^,845. 
Said  dower  right  vested  in  this  plaintiff  on  the  death  of  her  hasband  on 
March  22, 1912,  and  she  is  entitled  to  Interest  thereon  at  6  per  cent  per  annum 
from  said  date,  which  to  the  date  of  this  Interlocutory  decree  amounts  to  $398.- 
50,  and  said  tot«a  sum  of  $2,243.50  so  admeasured  is  hereby  adjudged!  to  be 
paid  primarily  out  of  the  proceeds  of  the  sale  of  the  equity  in  said  property, 
No.  49  Halsey  street,  Brooklyn,  N.  Y.,  remaining  after  said  life  estate,  and, 
if  not  paid  in  full  from  that  source,  the  remainder  shall  be  paid  out  of  the 
principal  of  the  estate  of  John  O.  Springsteen,  deceased ;  and  it  is  adjudged 
that  the  said  plaintiff  is  hereby  awarded  'said  gross  sum  of  $2,243.50  in  full 
satisfaction  and  discharge  of  her  dower  right  claimed  in  this  action." 

From  this  Walter  F.  Springsteen,  the  son,  individually  and  as  ex- 
ecutor and  guardian,  and  H.  Howard  Babcock,  another  executor,  have 
appealed. 

[  1  ]  Under  the  settled  law  of  New  York,  this  devise  of  a  life  inter- 
est did  not  put  the  widow  to  an  election.  Matter  of  Gorden,  172  N. 
Y.  25,  64  N.  E.  753,  92  Am.  St.  Rep.  689;  Horstmann  v.  Flege,  172 
N.  Y.  381,  65  N.  E.  202;  Roessle  v.  Roessle,  163  App.  Div.  344,  148 
N.  Y.  Supp.  659.  The  devise  of  the  use  of  the  house  for  plaintiff's 
life  could  he  fulfilled  without  denying  her  claim  as  a  dowress,  and  both 
interests  may  stand  together.  The  fact  that  elsewhere  in  the  will  a 
trust  is  created  which  as  to  the  lands  so  devised  cannot  be  carried  out 
without  displacing  her  dower  rights  in  such  other  lands  did  not  create 
any  repugnancy  as  to  the  specific  devise  of  Na  49  Halsey  street  The 
life  interest  and  the  dower  interest,  therefore,  can  persist  together ;  the 
right  to  assert  dower  being  of  advantage  as  against  possible  creditors, 
also  to  obtain  a  more  accurate  adjustment  of  the  transfer  tax  on  the 
value  of  the  interest  passing  under  the  will.  In  re  Amsinck's  Estate, 
155  N.  Y.  Supp.  1089. 

[2]  But  the  coincidence  of  these  two  interests  in  the  same  property, 
dividing  it  into  thirds,  does  not  enlarge  the  one  life  interest.  As  the 
dower  is  prior  and  paramount  in  title,  if  viewed  separately,  it  tends  to 
diminish  the  value  of  the  interest  passing  under  the  will.  Where  ac- 
tual partition  is  impracticable,  as  here,  the  separate  dower  interest, 
apart  from  the  widow's  life  interest,  is  not  an  available  subject  of  sale. 
Neither  can  this  separate  dower  interest  be  made  a  charge  on  the  fee 
in  the  hands  of  the  son.  Having  only  a  right  of  dower,  the  plaintiff 
cannot  get  satisfaction  by  selling  the  fee  simple.  She  cannot  say :  I 
am  as  well  off  without  this  dower,  and  in  order  to  dispose  of  this  su- 
perfluity for  cash  I  will  divest  the  son  of  his  remainder.  Hob^ck  v. 
Miller,  44  W.  Va.  635,  29  S.  E.  1014  [1898].  A  fortiori,  the  dowress 
cannot  use  such  a  right  to  take  away  general  assets  of  the  estate. 

[3]  Counsel  has  referred  to  the  equitable  rule  as  to  dower  rights  in 
lands  aliened  in  the  husband's  lifetime,  where,  on  the  principle  of  the 
inverse  order  of  alienation,  the  widow's  remedies  are  first  applied  to 
lands  unsold.  Raynor  v.  Raynor,  21  Hun,  36.  Clearly  here  the  widow 
has  no  such  equity  as  against  the  remainder  in  fee  of  49  Halsey  street, 
or  as  to  any  other  property  of  her  husband's  estate. 

With  the  finding  that  her  dower  interest  cannot  be  set  off  by  metes 
and  bounds,  she  holds  simultaneously  two  interests,  which  together 
make  up  one  life  estate,  but  only  a  life  estate.    So  far  as  the  decree 
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goes  beyond  this  life  estate,  and  would  sell  the  fee,  or  make  a  charge 
upon  the  general  assets  of  the  estate,  it  is  unauthorized  by  statute  or  by 
equity. 

It  follows  that  the  interlocutory  judgment  should  be  modified,  by 
striking  out  all  provisions  after  adjudicating  that  plaintiff  has  both 
dower  and  a  life  interest  in  the  premises  described  in  the  complaint, 
and,  as  so  modified,  affirmed,  without  costs  either  below  or  on  this 
appeal.  The  last  six  findings  of  fact  (Nos.  15,  16,  17,  18,  19,  and  20) 
are  reversed,  or  modified  in  accordance  herewith.  Settle  order  on  no- 
tice.    All  concur. 


TIEDEMANN  v.  TIEDEMANN. 
(Supreme  Court,  Appellate  Division,  First  Department    May  5, 1916.) 

1.  DivoBCK    ^=3»827 — ^Foreign    DrvoBciis— Jubisdiotion — Cotjbt — GoiiLATEBAi^ 

Attack. 

Where  a  Nevada  district  court  had  jurisdiction  of  the  parties  to  a 
divorce  action  in  such  court,  it  was  competent  for  it  to  determine  the 
essential  facts  with  respect  to  domicile  to  confer  jurisdiction  over  the 
subject-matter  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  fS  831-834;  Dec. 
Dig.  «=»327.] 

2.  DivoECE  ^=»331 — FoBSiON  Decbee — Recovery  op  Alimony  and  Mait^te- 

NANCE  OF  Child. 

Where  a  Nevada  divorce  decree  for  the  wife  contained  "ho  reservation 
of  power  to  modify  the  amount  of  alimony  to  the  wife  and  of  support  and 
maintenance  for  a  child,  the  wife,  in  the  courts  of  New  York,  could  re- 
cover the  amount  thereby  established  to  be  due  and  owing  to  her. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  §§  841,  842;  Dec. 
Dig.  <3=»331.] 

3.  DivoBCB  ^=3331— Decbee — Extbaterbitobial  Effect. 

A  divorce  decree  of  a  Nevada  district  court,  adjudging  that  defendant 
husband  render  an  account  to  the  wife  of  all  community  property  belong- 
ing to  them,  and  that,  upon  such  accounting,  the  wife  was  entitled  to 
one-half  thereof,  operating  upon  any  property  within  Nevada  and  en- 
forceable in  personam  against  the  husband  in  such  state  to  compel  him  to 
account  for  community  property  elsewhere,  could  have  no  extraterritorial 
effect  to  operate  upon  his  property  in  New  York,  since  the  duty  of  a 
state,  under  Const.  U.  S.  art.  4,  S  1,  requiring  that  full  faith  and  credit 
be  given  to  the  judicial  decrees  of  another  state,  does  not  apply  to  pro- 
visions of  a  judgment  of  a  suit  in  equity  which  are  incidental  to  the  main 
relief,  and  in  the  nature  of  an  execution  of  the  judgment  itself;  full 
faith  and  credit  being  given  to  the  decree  by  accepting  it  as  an  adjudica- 
tion of  the  dissolution  of  the  marriage. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  H  841,  842;  Dec. 
Dig.  <8=>331.3 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Gertrude  Eleanor  Tiedemann  against  Rudolph  Ernest 
Tiedemann.  From  an  interlocutory  judgment  for  a  sum  of  money,  and 
appomting  a  referee,  etc.,  defendant  appeals.  Interlocutory  judgment 
modified,  to  make  it  a  final  judgment,  and,  as  modified,  affirmed. 

See,  also,  92  Misc.  Rep.  417,  156  N.  Y.  Supp.  111. 

^s»For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  6  Indexes 
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Defendant  appeals  from  an  Interlocutory  judgment  for  the  sum  of  |4,559.10, 
appointing  a  referee  to  take  and  state  an  account  of  plalntiflTs  one-half  of 
all  property  acquired  by  defendant  after  his  marriage  to  her,  excepting  that 
acquired  by  gift,  devise,  bequest,  or  descent,  together  with  the  rents,  issues, 
and  profits  thereof  down  to  and  Induding  the  10th  day  of  April,  1914,  and 
requiring  defendant  to  render  an  account  before  the  referee  of  such  property, 
4ind  requiring  the  referee  to  take  evidence,  and  to  state,  determine,  and  re- 
port the  amount,  if  any,  due  to  the  plaintifiP  as  her  <Mie-half  interest  in  sudi 
property,  and  adjudging  that  upon  the  coming  In  and  confirmation  of  the 
report  the  plaintiff  have  final  judgment  for  the  said  amount  of  |4,559.10  and 
the  amount  reported  by  the  referee,  together  with  the  taxable  costs  and  ex- 
penses of  the  reference. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Charles  Haldane,  of  New  York  City,  for  appellant 
Leo  R.  Brilles,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  This  action  is  based  upon  a  decree  of  divorce  re- 
covered by  the  plaintiff  against  the  defendant  in  a  district  court  of 
the  state  of  Nevada  on  the  10th  day  of  April,  1914,  on  a  complaint 
alleging  that  the  plaintiff  was  a  resident  of  that  state,  and  on  due 
personal  service  of  the  summons  on  the  defendant  within  that  state 
on  the  16th  day  of  August,  1912.  Under  the  Constitution  and  stat- 
utes of  Nevada,  the  district  court  of  that  state  was  authorized  to  grant 
decrees  of  divorce,  where  the  plaintiff  was  a  resident  of  the  state  and 
personal  service  of  the  summons  was  made  upon  the  defendant  within 
that  state.  Tiedemann  v.  Tiedemann,  36  Nev.  494,  137  Pac.  824. 
The  defendant  appeared  in  the  action  in  Nevada  and  demurred  to  the 
complaint,  on  the  ground  that  it  did  not  appear  thereby  that  the  plain- 
tiff had  been  a  resident  of  the  state  for  the  period  of  six  months  prior 
to  the  commencement  of  the  action.  His  demurrer  was  sustained  in 
the  lower  court,  but  on  appeal  the  judgment  was  reversed,  and  the 
demurrer  overruled,  by  the  Supreme  Court,  on  the  ground  that  the 
allegation  of  the  complaint  that  the  plaintiff  was  a  resident  was  ad- 
mitted by  the  demurrer,  and  that,  inasmuch  as  personal  service  of  the 
summons  was  made  upon  the  defendant  within  the  state,  the  court 
acquired  jurisdiction  without  its  being  shown  that  the  plaintiff  had 
been  a  resident  of  that  state  for  the  statutory  period  of  six  months, 
which  would  be  required  if  the  plaintiff  relied  upon  her  residence 
in  the  state  alone.  Tiedemann  v.  Tiedemann,  supra.  The  defendant 
evidently  abandoned  any  further  defense  to  the  action,  and  the  decree 
of  divorce  was  entered  upon  his  default.  It  appears  by  the  decision 
of  the  court,  upon  which  the  decree  of  divorce  was  entered,  that  it 
was  found  that  the  plaintiff  was  a  resident  of  the  state  on  the  16th 
day  of  August,  19i2,  which  was  the  day  on  which  service  of  the  sum- 
mons was  made  upon  the  defendant  within  that  state. 

[1]  The  defendant  by  his  answer  in  this  action  put  in  issue  the 
allegations  of  the  complaint  with  reference  to  the  plaintiff's  residence 
in  Nevada,  and  on  the  trial  offered  evidence  to  show  that,  at  the  time 
the  action  was  brought  in  Nevada  and  the  decree  of  divorce  rendered 
therein,  both  plaintiff  and  defendant  were  domiciled  in  the  state  of 
■Connecticut.    This  was  excluded,  and  he  excepted.    In  support  of  that 
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exception,  he  relies  upon  Andrews  v.  Andrews,  188  U.  S.  14,  23  Sup. 
Ct.  237,  47  L.  Ed.  366,  and  claims  that  it  was  essential  to  the  juris- 
diction of  the  district  court  of  Nevada  to  grant  the  decree  that  one 
or  both  parties  should  be  domiciled  in  that  state,  and  that  he  is  at 
liberty  to  attack  the  decree  collaterally  by  proof  that  such  was  not 
the  fact.  There  are  expressions  in  tli  opinion  of  the  court  in  that 
case  which  tend  to  sustain  the  contention  of  the  appellant,  for  it  is 
therein  repeatedly  stated  that,  regardless  of  statutory  requirements, 
domicile  of  one  of  the  parties  within  the  state  is  essential  to  confer 
jurisdiction  upon  the  courts  of  the  state  to  dissolve  the  marriage  con- 
tract, and  that  without  such  domicile  jurisdiction  cannot  be  conferred, 
either  by  appearance  or  consent.  In  that  case,  however,  the  defend- 
ant in  the  action  for  divorce  brought  in  South  Dakota,  after  having 
appeared  therein,  withdrew  her  appearance  and  entered  into  an  agree- 
ment with  the  plaintiff  therein  by  which  she  consented  to  his  taking  a 
decree  of  divorce  against  her ;  and  it  is  fairly  to  be  inferred  that  the 
decree  of  divorce  was  entered  upon  such  consent  and  without  the  fact 
of  the  plaintiffs  residence  in  South  Dakota  having  been  litigated  or 
adjudicated,  otherwise  than  upon  such  consent,  for  there  is  no  discus- 
sion in  the  opinion  with  respect  to  the  effect  of  the  litigation  of  the 
question  of  the  plaintiff's  residence  in  South  Dakota,  or  of  an  adjudi- 
cation with  respect  thereto  based  upon  the  allegations  of  the  complaint 
and  the  defendant's  default  after  the  withdrawal  of  her  appearance. 

In  Guggenheim  v.  Wahl,  203  N.  Y.  390,  96  N.  E.  726,  Ann.  Cas. 
1913B,  201,  it  was  held,  among  other  things,  in  effect,  that  where  the 
jurisdictional  facts  with  respect  to  residence  are  litigated  in  the  court 
of  the  state  in  which  the  decree  of  divorce  is  rendered,  on  personal 
service  on  the  defendant  within  that  state,  or  on  his  appearance,  the 
decree  cannot  be  questioned  collaterally  in  another  jurisdiction  with 
respect  to  such  jurisdictional  facts;  and  in  Cross  v.  Cross,  108  N.  Y. 
628,  15  N.  E.  333,  it  was  stated  in  the  opinion  that  where  the  defend- 
ant appeared  "or  ought  to  have  appeared"  in  the  foreign  court,  and 
the  jurisdictional  facts  were  litigated,  then  the  judgment  would  not 
be  open  to  collateral  attack.  See  also  Noble  v.  Union  River  Logging 
Railroad,  147  U.  S.  165,  173,  13  Sup.  Ct.  271,  37  L.  Ed.  123;  Kinnier 
V.  Kinnier,  45  N.  Y.  535,  540,  6  Am.  Rep.  132;  Fairchild  v.  Fair- 
<:hild,  53  N.  J.  Eq.  678,  34  Atl.  10,  51  Am.  St.  Rep.  650;  Kirrigan 
V.  Kirrigan,  15  N.  J.  Eq.  146;  In  re  Ellis'  Estate,  55  Minn,  401,  56 
N.  W.  1056,  23  L.  R.  A.  287,  43  Am.  St.  Rep.  514;  Strauss  v.  Strauss, 
122  App.  Div.  729,  107  N.  Y.  Supp.  842. 

The  Nevada  district  court  concededly  had  jurisdiction  of  the  parties, 
and  with  such  jurisdiction  it  was  competent  for  that  court  to  deter- 
mine the  essential  facts  with  respect  to  domicile  to  confer  jurisdiction 
upon  it  over  the  subject-matter  of  the  action ;  and  whether  the  ques- 
tion with  respect  to  the  plaintiff's  residence  in  thart  state  was  actually 
litigated,  or  by  the  defendant's  default  was  determined  under  the  law 
of  the  state  on  the  allegations  of  the  complaint,  is,  I  think,  immaterial, 
for  there  is  in  the  decision  upon  which  the  decree  was  entered  an  ad- 
judication that  the  plaintiff  was  a  resident  of  that  state,  which  the 
Supreme  Court  of  Nevada  deemed  equivalent  to  domicile.  Tiede- 
mann  v.  Tiedemann,  supra. 
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[2]  The  sum  fixed  in  the  interlocutory  judgment  as  recoverable  by 
the  plaintiff  is  for  alimony,  for  the  support  and  maintenance  of  a 
child  of  the  marriage,  and  for  counsel  fees,  allowed  by  the  Nevada 
decree  in  accordance  with  the  law  of  that  state,  and  due  and  unpaid 
at  the  time  of  the  commencement  of  this  action,  with  interest  there- 
on. It  is  contended  by  the  appellant  that  the  Nevada  court  was  with- 
out jurisdiction  to  award  alimony  and  support  and  maintenance  for  the 
child,  payable  monthly.  The  alimony  and  support  and  maintenance 
for  the  child  were  awarded  pursuant  to  sections  5841  and  5843  of 
the  Revised  Laws  of  Nevada.  Said  section  5841  confers  authority 
on  the  court  granting  a  divorce  to  "make  such  disposition  of  the  prop- 
erty of  the  parties  as  shall  appear  just  and  equitable"  for  the  benefit 
of  the  children  of  the  marriage;  and  said  section  5843  confers  au- 
thority on  said  court  to  "set  apart"  for  the  support  of  the  wife,  and 
of  any  children  of  the  marriage,  "such  portion"  of  the  husband's 
property  "as  shall  be  deemed  just  and  equitable." 

The  contention  made  by  counsel  for  appellant  is  that  these  statu- 
tory provisions  do  not  authorize  the  court  to  require  the  payment  of 
a  specified  sum  monthly.  They  have  been,  however,  construed  by  the 
Supreme  Court  of  Nevada  as  authorizing  such  a  decree.  Lake  v. 
Bender,  18  Nev.  361,  4  Pac.  711,  7  Pac.  74.  Inasmuch  as  there  was 
no  reservation  in  the  decree  of  power  to  modify  the  alimony  and 
support  and  maintenance,  it  definitely  fixed  the  obligation  of  the  de- 
fendant, and  entitles  plaintiff  to  recover  the  amount  thereby  estab- 
lished to  be  due  and  owing  to  her  in  the  courts  of  this  state.  William- 
son V.  Williamson,  169  App.  Div.  597,  155  N.  Y.  Supp.  423;  Lynde 
V.  Lynde,  162  N.  Y.  405,  56  N.  E.  979,  48  L.  R.  A.  679,  76  Am.  St. 
Rep.  332;  affirmed  181  U.  S.  183,  21  Sup.  Ct.  555,  45  L.  Ed.  810; 
France  v.  France,  79  App.  Div.  291,  79  N.  Y.  Supp.  579;  Sistare 
V.  Sistare.  218  U.  S.  1,  30  Sup.  Ct.  682,  54  L.  Ed.  905,  28  L.  R.  A. 
(N.  S.)  1068,  20  Ann.  Cas.  1061 ;  Hunt  v.  Hunt,  72  N.  Y.  218,  28 
Am.  Rep.  129;    Guggenheim  v.  Wahl,  supra. 

[3]  I  am  of  opinion,  however,  that  the  other  provisions  of  the  in- 
terlocutory judgment  were  not  authorized.  They  are  based  upon  a 
provision  of  the  Nevada  decree  as  follows : 

"It  is  further  ordered,  adjudged,  and  decreed  that  defendant  render  an  ac- 
count to  plaintiff  of  all  community  property  belonging  to  plaintiff  and  de- 
fendant, wherever  situate,  and  that  upon  such  accounting  plaintiff  Ib  entitled 
to  one-half  thereof." 

It  will  be  observed  that  the  Nevada  decree  does  not  adjudicate  that 
there  was  any  community  property  for  which  the  defendant  could  be 
called  to  account.  There  is,  therefore,  much  force  in  the  contention 
that  the  decree  on  the  subject  of  community  property  is  not  a  compli- 
ance with  the  statute;  but  we  do  not  deem  it  necessary  to  decide  that 
question,  for  we  are  of  opinion  that  in  any  event  the  decree,  in  so  far 
as  it  relates  to  community  property,  is  not  enforceable  in  this  jurisdic- 
tion. Assuming  that  it  conforms  to  the  law  of  the  state  of  Nevada,  it 
operates  upon  any  community  property  within  that  state,  and  may  be 
enforceable  in  personam  against  the  defendant,  thereby  ccHnpelling 
him  to  account  for  community  property  elsewhere;  but  it  can  have  no 
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extraterritorial  effect  to  operate  upon  the  property  of  the  defendant 
within  this  jurisdiction.  Proctor  v.  Proctor,  215  111.  275,  74  N.  E. 
145,  69  L.  R.  A.  673,  106  Am.  St.  Rep.  168,  2  Ann.  Cas.  819;  Bullock 
V.  Bullock,  52  N.  J.  Eq.  561,  30  Atl.  676,  27  L.  R.  A.  213,  46  Am.  St. 
Rep.  528;  Lynde  v.  Lynde,  supra;  Lide  et  al.  v.  Parker's  Executor,  60 
Ala.  165. 

There  is  no  difficulty  in  determining  the  duty  of  the  courts  of  the 
several  states  under  the  federal  Constitution,  requiring  that  full  faith 
and  credit  be  given  to  the  judicial  decrees  of  another  state,  where  the. 
judgment  is  rendered  for  the  recovery  of  a  sum  of  money,  for  there 
the  judgment  must  be  accepted  as  a  conclusive  adjudication  of  the  in- 
debtedness, the  right  to  recover  which  follows  under  the  mandatory 
provisions  of  the  federal  Constitution;  but  this  duty  does  not  require 
the  enforcement  of  the  judgment  of  the  sister  state,  and  therefore  does 
not  apply  to  the  provisions  of  a  judgment  in  a  suit  in  equity  which  are 
incidental  to  the  main  relief,  and  are  in  the  nature  of  an  execution 
of  the  judgment  itself.  See  Bullock  v.  Bullock,  supra;  Lynde  v. 
Lynde,  supra;  McElmoyle  v.  Cohen,  13  Pet.  312,  325,  10  L.  Ed.  177. 
Nor  does  section  1772  of  the  Code  of  Civil  Procedure,  amended  to  avoid 
the  effect  of  the  decision  in  the  Lynde  Case  (Moore  v.  Moore,  143  App. 
Div.  428,  127  N.  Y.  Supp.  1132;  affirmed  208  N.  Y.  97,  101  N.  E.  711), 
apply,  as  that  section  is  limited  in  its  application  to  judgments  for  di- 
vorce or  separation  rendered  in  another  state  upon  the  ground  of 
adultery. 

The  Nevada  judgment  in  the  case  at  bar  was  not  rendered  for  such 
cause.  Full  faith  and  credit  are  given  to  the  Nevada  decree  by  ac- 
cepting it  as  a  conclusive  adjudication  of  the  dissolution  of  the  mar- 
riage and  of  the  right  of  the  plaintiff  to  recover  for  alimony  and  for 
the  support  of  her  child  and  counsel  fees;  but,  if  the  courts  of  this 
state  should  require  the  defendant  to  account  for  any  community  prop- 
erty there  may  be  here,  that  would  be  enforcing  the  Nevada  decree 
and  the  incidental  provision  thereof  based  upon  the  statute  law  of  that 
state,  which  has  no  extraterritorial  effect,  for  neither  the  federal  Con- 
stitution nor  any  law  of  this  state  entitles  the  plaintiff  to  that  relief 
here,  and  her  right  to  such  relief  rests  solely  upon  the  provisions  of 
the  foreign  decree  which  are  in  the  nature  of  execution  oi  the  decree. 
Bullock  V.  Bullock,  supra ;  L)mde  v.  Lynde,  supra. 

It  follows  that  the  interlocutory  judgment  should  be  so  modified  as 
to  make  it  a  final  judgment  for  the  recovery  of  the  alimony,  for  the 
support  of  the  child,  and  for  counsel  fees,  and  by  striking  therefrom 
the  other  provisions,  and,  as  so  modified,  affirmed,  withouf  costs.  Set- 
tle order  on  notice.    All  concur. 
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BEROKHEMBR  v.  EMPIRE  CARRYING  CORP. 
(Supreme  Court,  Appellate  Division,  £lrst  Department.    May  5,  1916.) 

1.  Municipal    Corporations    ^=»706(4) — Streets — Injuries — Violation    of 

Statute  and  Ordinance. 

An  automobile  truck  driver's  violation  of  the  duty  to  make  a  wide 
turn  at  a  street  intersection,  passing  to  the  right  of  the  center  thereof, 
and  to  reduce  his  speed  to  not  more  than  four  miles  an  hour  as  required  by 
Highway  Law  (Consol.  Laws,  c.  25)  §  286,  and  New  York  City  Ordinances, 
art.  2,  c.  24,  §  11,  subd.  6,  and  section  17,  subd.  2,  is  sufficient  to  charge 
him  with  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  || 
1515,  1516;   Dec.  Dig.  <8=»705(4).] 

2.  Trial  ^=»252(8) — ^Instruotion&— Applicability  to  Evidence. 

Where,  owing  to  negligence  of  an  automobile  truck  driver,  the  truck 
and  plaintiff's  motorcycle  approached  each  other  from  intersecting  streets, 
and  both  swerved  to  avoid  collision,  and  while  swerving  plaintiff  turned 
and  ran  into  the  motor  truck,  and  there  was  no  evidence  that  plaintiff 
was  confused,  or  had  lost  control  of  his  cycle,  a  charge  to  the  jury,  sug- 
gesting that  the  sudden  turn  of  the  motor  truck  driver  into  the  street  in- 
tersection "might  have  so  upset  the  plaintiff  and  his  control  of  the  ma- 
chine that  he  either  failed  to  exercise  exactly  the  right  judgment  when 
he  made  the  second  swerve,  or  whether  he  lost  control  of  his  machine,  due 
to  the  confusion  and  excitement  of  the  moment,"  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  $  608;  Dec.  Dig. 
t©=»252(8).] 

3.  Municipal  Corporations  ^=s>706<8) — Streets — ^Action  fob  Neolioencb — 

Instructions. 

In  such  case  a  refusal  to  charge  the  jury  that  plaintiff's  second  turn- 
ing was  negligence  as  a  matter  of  fact,  no  matter  what  the  cause,  and 
that  there  is  no  direct  evidence  that  plaintiff  did  not  have  his  motorcycle 
under  control  just  before  the  accident  happened,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  { 
1518;    Dec.  Dig.  <e=>70e(8).] 

4.  Municipal  Corporations  ^=>706(8) — Streets — ^Action  for  Negligence — 

Instructions. 

In  such  case  It  was  proper  to  charge  that;  if  the  plaintiff  swerved  north 
(into  the  motor  truck)  without  exercising  proper  care,  or  because  he  did 
not  have  his  motorcycle  under  proper  control  when  the  unexpected  move- 
ment of.  the  defendant's  motor  truck  took  place,  if  it  did  take  place,  ver- 
dict must  be  for  the  defendant 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
1518 ;    Dec,  Dig.  <g=>706(8).] 

5.  Trial  <g=»296(4,  5) — Instructions — Cure  of  Defects. 

A  clear  statement  of  the  applicable  law  in  the  last  charge  in  the  in- 
struction effectuaUy  cured  any  error  committed  in  an  earlier  portion  of 
the  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §  709;  Dec  Dig. 
<&=»296(4,  5).] 

McLaughlin,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Oliver  C.  Berckhemer  against  the  Empire  Carrying  Cor- 
poration. From  a  judgment  for  plaintiff,  and  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

«t=:»For  other  cases  see  same  topic  ft  KBT-NUJtf  BER  In  all  Key-Numbered  Digests  ft  Indexes 
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Argued  before  CIJVRKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMI'iH,  andDAVIS,  JJ. 

Lyman  A.  Spalding,  of  New  York  City,  for  appellant. 
Leon  Sanders,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  action  is  for  damages  resulting  from  a  collision 
between  a  motorcycle  and  a  motor  truck;  plaintiff  having  been  the 
rider  of  the  motorcycle,  and  defendant  being  the  owner  of  the  truck. 

[  1  ]  The  facts  deducible  from  the  testimony  and  evidently  found  by 
the  jury  were  that  plaintiff,  who  was  an  experienced  motorcyclist,  was 
riding  up  Washington  avenue  in  the  county  of  Bronx,  on  the  right- 
hand  and  proper  side  of  the  roadway,  about  six  feet  from  the  curb. 
He  had  been  going  at  a  high  rate  of  speed,  but  says  that  he  had  slowed 
down  to  a  moderate  rate  just  before  the  accident  happened.  Defend- 
ant's truck  was  coming  westerly  through  165th  street.  When  the 
truck  reached  165th  street  it  made  a  sharp  turn  to  the  southwest  into 
Washington  avenue,  running  close  to  the  southeasterly  comer,  and  go- 
ing at  a  much  higher  rate  of  speed  than  the  city  ordinance  permits  any 
vehicle  to  go  in  turning  a  corner.  It  was  the  duty  of  the  driver  of 
defendant's  truck,  if  he  desired  to  turn  to  the  left  into  Washington 
avenue,  to  make  a  wide  turn,  passing  to'  the  right  of  the  center  of  the 
street  intersection,  and  to  reduce  his  speed  to  not  more  than  4  miles  an 
hour.  Highway  Law,  §  286;  Ordinances  of  the  City  of  New  York, 
art.  2,  c.  24,  §  11,  subd.  6,  and  section  17,  subd.  2.  The  evidence  tends 
to  show  that  the  driver  of  the  truck  violated  both  of  these  rules,  and 
so  the'jury  must  have  found.  Such  violation  is  sufficient  to  charge  him 
with  negligence.  Shields  v.  Pugh  &  Co.,  122  App.  Div.  586,  107  N. 
Y.  Supp.  604;  Donnelly  v.  City  of  Rochester,  166  N.  Y.  315,  59  N.  E. 
989. 

This  action  on  the  part  of  the  driver  of  the  truck  created  a  situa- 
tion in  which  there  was  imminent  danger  of  a  collision  between  the 
motorcycle  and  the  truck,  and  for  the  creation  of  this  situation  the 
driver  of  the  truck  appears  to  have  been  solely  to  blame.  Both  parties, 
evidently  appreciating  the  danger  of  collision,  attempted  to  avoid  it 
by  turning  sharply  to  the  northwest,  and  ran  along  in  parallel  or  nearly 
parallel  courses  for  about  40  or  50  feet,  until  they  were  near  the  north- 
westerly corner  of  165th  street  and  Washington  avenue,  when  plain- 
tiff's motorcycle  suddenly  turned  north  and  ran  into  the  truck.  From 
this  collision  resulted  plaintiff's  injuries. 

Thus  we  have  this  state  of  affairs :  A  dangerous  situation,  created 
solely  by  the  negligence  of  defendant's  servant ;  an  avoidance  of  im- 
mediate danger  by  the  quickness  both  of  plaintiff  and  defendant's  serv- 
ant, resulting  in  a  state  of  affairs  from  which  serious  results  might 
have  been  averted;  and  then  a  collision  resulting  directly  from  the 
northerly  swerve  by  plaintiff.  All  this,  of  course,  took  a  much  shorter 
time  than  it  does  to  tell  it,  the  distances  traversed  by  the  two  vehicles 
after  they  had  turned  to  the  northwest,  and  before  the  collision  oc- 
curred, being  probably  not  much  more  than  40  feet. 

[2]  That  the  defendant's  servant  was  negligent,  and  that  his  negli- 
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gence  led  up  directly  to  the  accident,  is  indicated  by  the  evidence,  or, 
at  least,  the  jury  might  so  find,  and  did  find.  The  accident  would 
probably  not  have  happened,  however,  notwithstanding  the  truck 
driver's  negligence,  if  plaintiflF  had  not  swerved  from  a  northwesterly 
to  a  northerly  direction,  and  the  serious  question  was  presented 
whether  or  not  the  swerve  constituted  contributory  negligence.  The 
court  charged  the  jury  at  some  length  on  this  subject,  suggesting  that 
the  act  of  defendant's  driver  in  suddenly  turning  into  Washington 
avenue  might — 

"have  so  upset  the  plaintiff  and  his  control  of  the  machine  that  he  either  faUed 
to  exercise  exactly  the  right  judgment  when  he  made  the  second  swerve,  or 
whether  he  lost  control  of  his  machine,  due' to  the  confusion  and  exeitemoit 
of  the  moment." 

He  further  charged  that : 

"If  the  second  swerve  to  the  north,  if  the  failure  to  keep  on  to  the  left  up 
165th  street,  was  due  to  such  excitement  and  confusion  as  might  ensue  &*om 
what  occurred,  if  you  find  that  it  did  occur  as  he  [plaintiff]  said,  then  the 
plaintiff  would  not  be  guilty  of  negligence  as  a  matter  of  law  for  the  second 
swerve  to  the  north." 

There  was  no  evidence,  even  from  his  own  lips,  that  plaintiflF  was 
in  the  least  confused  or  flustered,  or  that  he  lost  control  of  his  cycle, 
and  the  defendant,  with  reason,  as  we  consider,  excepted  to  those  por- 
tions of  the  colloquial  charge  from  which  we  have  quoted. 

[3]  Defendant's  coimsel  also  requested  the  court  to  charge  the  jury 
that  it— 

"had  the  right  to  say  that  the  second  turning  to  the  north  was  negligent,  as 
a  matter  of  fact,  no  matter  what  the  cause." 

And  further  that: 

"There  is  no  proof,  no  direct  evidence,  that  the  plaintiff  did  not  have  his 
motorcycle  under  control  Just  before  the  accident  happened." 

Both  of  these  requests  were  refused  by  the  court,  and  defendant 
duly  excepted.  In  this  as  we  think  error  was  committed,  and  if  the 
case  had  rested  there  we  should  have  felt  impelled  to  order  a  new  trial. 

[4]  The  defendant,  however,  persisted,  and  asked  the  court  to 
charge : 

"That  if  the  plaintiff  swerved  north  without  exercising  proper  care,  or  be- 
cause he  did  not  have  his  motorcycle  under  proper  control,  when  the  unexpected 
movement  of  the  defendant's  mail  wagon  took  place,  if  it  did  take  place,  that 
their  verdict  must  be  for  the  defendant." 

To  this  request  the  court  replied : 

"I  have  already  charged  them  that,  and  I  charge  it  again." 

[5]  In  our  opinion  this  charge,  the  last  word  on  the  subject  heard 
by  the  jury  before  it  retired  for  deliberation,  correctly  stated  the  law 
applicable  to  the  question,  and  effectually  cured  any  error  that  may 
have  been  committed  in  the  colloquial  charge,  or  in  the  refusal  ta 
charge  the  earlier  requests  made  by  the  defendant.  Such  errors  there- 
by became  unimportant  and  immaterial. 
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No  other  question  in  the  case  appears  to  require  extended  considera- 
tion. 

The  judgment  and  order  appealed  from  are  therefore  affirmed,  with 
costs. 

CLARKE,  P.  J.,  and  SMITH  and  DAVIS,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  concur  in  the 
opinion  of  Mr.  Justice  SCOTT.  The  fact  is  uncontradicted  that  the 
motorcycle  on  which  the  plaintiflF  was  riding  ran  into  the  defendant's 
automobile,  and  not  the  automobile  into  the  motorcycle.  The  plaintiff's 
own  testimony  shows  that,  had  he  exercised  the  care  which  the  law 
imposed  upon  him  for  his  own  safety,  the  accident  would  have  been 
avoided.  He  testified  that  when  he  first  saw  the  automobile  he  was 
between  30  and  35  feet  from  it ;  that  he  then  had  the  motorcycle  un- 
der control  and  was  running  about  10  miles  an  hour;  and  that  when 
running  at  that  rate  of  speed  it  could  be  stopped  in  10  or  15  feet.  He 
made  no  attempt  to  stop,  but  what  is  perfectly  apparent  is  that  he  at- 
tempted to  nm  around  the  automobile,  and  in  doing  so  ran  into  it. 
Even  if  it  be  assumed,  therefore,  that  defendant's  driver  was  negli- 
gent, it  did  not  entitle  plaintiff  to  recover,  because  his  injuries  were 
due,  at  least  in  part,  to  his  own  negligence. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial  ordered. 


FLYNN  v.  BAD(}EIU 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  3, 1916.) 

L  Appeal  and  Error  ^=s>930(1) — Presumptions— Directbd  Verdict. 

On  appeal  from  a  directed  verdict  for  the  plaintiff,  it  is  the  right  of 
the  defendant  to  have  his  testimony  accepted  as  correctly  stating  the 
facts,  and  to  have  such  proper  inferences  drawn  from  the  testimony  as 
may  be  most  favorable  to  himself. 

psd.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Gent.  Dig.  §§  3755, 
3756,  3758;   Dec.  Dig.  <S=»930(1).] 

2.  Sales   <8=»474(2) — Conditional  Sales— Validitt— Liens   of  Subsequent 

mortoaoees. 

Personal  Property  Law  (Consol  Laws,  c.  41)  §  62,  making  invalid  as 
against  subsequent  mortgagees  any  conditions  and  reservations  in  a  con- 
ditional sale  contract  which  is  accompanied  by  the  delivery  of  the  thing 
sold,  unless  recorded,  applies  only  when  the  thing  sold  is  delivered  to  the 
parciiaser. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent  Dig.  §  1397;  Dea  Dig. 
<8==>474(2).] 

3.  Sales  ^=»156— ^'Delivebt." 

"Delivery"  of  a  thing  sold  Is  the  transfer  of  the  possession  from  one 
person  to  another. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  367-371 ;  Dec  Dig. 
«=»156. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Delivery.] 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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4,  Sales  ^=»477(7)— Conditional  Saubs—Valioitt— Subsequent  Mobtgaoe — 

Evidence — ^Admissibility. 

Where  an  owner  of  a  farm  purchased  cattle  and  permitted  them  to  be 
put  upon  the  farm,  which  was  occupied  by  a  third  person,  he  should  have 
been  permitted  to  show,  in  an  action  by  a  subsequent  chattel  mortgagee 
of  the  occupant,  the  relation  between  himself  and  the  occupant,  on  the 
Issue  whether  there  was  delivery  of  the  cattle  to  the  mortgagor,  or  wheth- 
er he  held  them  as  agent  of  the  owner  of  the  farm,  in  the  absence  of  which 
delivery  Personal  Property  Law,  S  62,  making  such  conditional  sales*  where 
not  recorded,  void  as  against  subsequent  mortgagees,  would  not  apply. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  |  1417 ;  Dea  Dig.  «=» 
477(7).] 

5.  Sales     ^=»477(7) — Sales     on     Condition— Delivery— Evidence — Suffi- 

ciency. 

Evidence  held  insufficient  to  warrant  the  court  in  saying  as  matter  of  law 
that  there  was  delivery  of  goods  under  conditional  sale  to  the  purchaser, 
so  as  to  invoke  as  against  the  seller  Personal  Property  Law,  §  62,  making 
such  sales  void  as  against  subsequent  mortagees,  if  accompanied  by  deliv- 
ery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §  1417 ;  Dec.  Dig.  «=» 
477(7).] 

Howard,  J.,  dissenting. 

Appeal  from  Franklin  County  Court. 

Action  by  James  E.  Flynn  against  Fred  R.  Badger.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  motion  to  set  aside  verdict 
and  for  new  trial.  Defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD, 
WOODWARD,  and  COCHRANE,  JJ. 

Kellas,  Genaway  &  Kellas,  of  Malone  (John  P.  Kellas,  of  Malone,  of 
counsel),  for  appellant. 
George  J.  Moore,  of  Malone,  for  respondent 

COCHRANE,  J.  This  is  an  action  in  replevin  to  recover  three 
heifers.  The  plaintiff  claims  title  through  a  chattel  mortgage  executed 
to  him  by  Francis  Kinville  November  18,  1913.  The  defendant  claims 
that  he,  and  not  Kinville,  was  the  owner  of  said  heifers  at  the  time  of 
the  execution  of  the  chattel  mortgage  by  the  latter. 

[1  ]  This  being  a  directed  verdict,  it  is  the  right  of  the  defendant  on 
this  appeal  to  have  his  testimony  accepted  as  correctly  stating  the  facts, 
and  to  have  such  proper  inferences  drawn  from  the  testimony  as  may- 
be most  favorable  to  himself.  Defendant  was  the  owner  of  a  farm 
and  of  eight  cattle  thereon.  Kinville  resided  on  said  farm,  and  de- 
fendant resided  about  eight  miles  therefrom.  The  defendant  was  not 
permitted  to  show  the  arrangement  under  which  Kinville  lived  on  the 
farm,  nor  what  other  property  he  (the  defendant)  had  thereon.  The 
heifers  originally  belonged  to  one  Fee,  with  whom  Kinville  had  some 
talk  about  purdiasing  them.  Kinville  apparently  did  not  have  the 
money  to  pay  for  them,  and  Fee  was  unwilling  to  let  him  have  them  on 
credit.  Together  they  went  to  the  defendant,  and  what  then  occurred 
is  told  by  the  latter  as  follows: 

^s»For  other  cases  tee  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes. 
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"I  met  Fee  and  Kinyille  on  tbe  street,  and  they  wanted  me  ta  buy  these  cat- 
tle, and  I  told  them  I  did  not  want  them ;  I  had  enough.  This  man  Kinvllle 
called  me  one  side  and  hung  on  for  me  to  buy  the  cattle,  •  •  *  and  at  last 
I  ^Id  him  I  would  buy  the  cattle  and  put  them  down  <mi  the  farm  with  the  rest 
of  the  cattle  I  had.  Then  we  went  Into  the  bank  and  signed  the  note.  •  •  ♦ 
I  told  him,  if  he  wanted  those  cattle  at  cost,  if  he  paid  the  note,  they  were 
his,  and,  if  not,  they  were  mine.*' 

Kinville  and  the  defendant  executed  their  note  to  the  order  of  Fee 
for  $116,  the  purchase  price  of  the  heifers,  and  the  defendant  told  Fee 
to  let  Kinville  have  them.  They  were  taken  to  the  farm  of  defendant 
and  put  with  his  other  cattle.  It  does  not  appear  that  Kinville  had 
any  cattle  on  the  farm,  or  what,  if  any,  personal  property  he  had  there- 
on at  that  time. 

The  learned  county  judge  directed  a  verdict  against  the  defendant, 
apparently  for  the  reason  that  the  foregoing  arrangement,  as  testified 
to  by  the  defendant,  constituted  a  conditional  sale  between  him  and 
Kinville,  which  was  void  as  to  the  subsequent  chattel  mortgage  of  the 
plaintiff,  because  not  filed  as  required  by  section  62  of  the  Personal 
Property  Law,  as  follows  : 

"Except  as  otherwise  provided  in  this  article,  all  conditions  and  reserva- 
tions in  a  contract  for  the  conditional  sale  of  goods  and  chattels,  accompanied 
by  delivery  of  the  thins  contracted  to  be  sold,  to  the  effect  that  the  ownership 
of  such  goods  and  chattels  is  to  remain  in  the  conditional  vendor  or  In  a 
person  other  than  the  conditional  vendee,  until  they  are  paid  for,  or  until  the 
occurrence  of  a  future  event  or  contingency,  shall  be  void  as  against  subsequent 
purchasers,  pledgees  or  mortgagees,  in  good  faith,  and  as  to  them  the  sale  shall 
be  deemed  absolute,  unless  such  contract  of  sale  containing  such  conditions 
and  reservations,  or  a  true  copy  thereof,  be  filed  as  directed  In  this  article,  and 
unless  the  other  provisions  of  the  Uen  law  applicable  to  such  contracts  are- 
duly  complied  with.** 

[2-B]  The  statute  only  applies  to  conditional  sales  "accompanied  by 
delivery  of  the  thing  contracted  to  be  sold,"  and  in  directing  a  verdict 
against  the  defendant  the  learned  county  judge  necessarily  held  as  a 
matter  of  law  that  the  heifers  had  been  delivered  to  Kinville.  In 
Bouvier's  Law  Dictionary,  Rawle's  Third  Revision,  volume  1,  page 
829,  delivery  is  defined  as  being  "the  transfer  of  the  possession  of  a 
thing  from  one  person  to  another."  The  determination  of  this  ques- 
tion involved  an  investigation  of  the  relationship  existing  between  Kin- 
ville and  the  defendant  as  to  the  farm  of  the  latter,  on  which  the  for- 
mer was  living,  and  the  property  on  said  farm.  Not  until  these  facts 
were  developed  could  it  be  properly  determined  who  was  in  possession 
of  the  heifers  in  question,  or  whether  delivery  of  them  had  been  made 
to  Kinville.  The  record  does  not  disclose  whether  Kinville  was  a  ten- 
ant of  the  defendant  on  the  farm,  or  a  servant  or  agent  thereon.  The 
defendant  endeavored  to  establish  this  relationship,  but  was  not  per- 
mitted to  do  so.  The  real  question  is :  Who  had  dominion  or  control 
of  the  property?  If  it  was  subject  to  the  will  and  orders  of  the  de- 
fendant, and  Kinville  had  no  authority  or  power  in  respect  thereto, 
except  to  execute  the  wishes  and  purposes  of  the  defendant  as  his  su- 
perior, then  the  defendant  was  in  possession. 

The  plaintiff  proved  that  the  milk,  which  was  concededly  produced 
by  the  defendant's  cattle  on  this  farm,  was  delivered  at  a  creamery,. 
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and  checks  therefor  were  received  by  Kinville,  payable  to  his  order : 
that  some  of  those  checks  were  used  to  pay  in  whole  or  in  part  the 
note  given  by  Kinville  and  the  defendant  to  Fee  in  payment  of  the 
heifers.  The  defendant  was  not  permitted  to  show,  although  he  en- 
deavored to  do  so,  what  the  facts  were  in  respect  to  these  checks,  nor 
that,  although  they  were  made  payable  to  the  order  of  Kinville,  they 
really  represented  money  belonging  to  the  defendant.  It  can  no  more 
be  said  as  a  matter  of  law  from  this  record  that  the  three  heifers  in 
question  had  been  delivered  to  Kinville,  and  were  in  his  possession, 
than  the  same  thing  can  be  said  of  the  other  eight  cattle  which  were  on 
the  farm  and  confessedly  belonged  to  the  defendant.  We  think  the 
learned  county  judge  should  have  permitted  the  defendant  to  show 
what  the  facts  were  in  reference  to  the  occupancy,  of  his  farm  by  Kin- 
ville, and  the  arrangement  under  which  he  was  living  and  working 
there  and  selling  the  products  of  the  farm  and  of  the  defendant's  cat- 
tle, as  bearing  on  the  question  as  to  whether  or  not  the  heifers  were 
in  the  possession  of  ICinville,  or  had  been  delivered  to  him,  within  the 
meaning  of  the  statute. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event.  All  concur,  KEL- 
LOGG, P.  J.,  in  result,  except  HOWARD,  J.,  who  dissents. 


MULIiEN  V.  LUIS  C.  FREES  CONST.  CO. 
(Supreme  Court,  AppeUate  Division,  First  Department    May  5, 191ft.) 

1.  Master  and  Servant  ^=»264(7) — ^Action  fob  Injuby— Pixadinq  and  Issues 

— ^Negligence. 

In  a  servant's  action  for  injury,  when  a  beam  whidi  was  b^ng  lowered 
from  the  roof  fell  and  struck  the  plank  on  whidi  be  was  standing,  so  as  to 
precipitate  him  to  the  elevator  cellar,  based  on  the  theory  of  defendant's 
negligence  in  furnishing  an  unsafe  place  to  work  without  sufficient  pro- 
tection, and  in  failing  to  warn  of  the  danger  from  the  falling  or  lowering 
of  objects,  in  failing  to  employ  competent  fellow  servants  and  furnish  its 
employes  with  proper  means  with  which  to  carry  out  their  work,  alleging, 
among  other  causes,  that  the  accident  happened  by  reason  of  defendant's 
failure  to  employ  a  competent  superintendent  and  fellow  servants,  in 
which  the  bill  of  particulars  charged  that  the  superintendent  and  fellow 
servants  were  incompetent,  and  the  notice  of  claim  contained  no  state- 
ment of  negligence  on  the  part  of  the  superintendent,  save  in  failing  to 
warn  plaintiff  of  danger,  proof  of  negligence  on  the  part  of  the  supwin- 
tendent  was  improperly  received,  over  the  objectlcm  and  exception  of  the 
defendant 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  867; 
Dec.  Dig.  <S=s>264(7).] 

2.  Pleading   ^=»237(3) — ^Tbial  Amendment— Confobmitt  to   Pboof— Objec- 

tion. 

In  such  case  the  pleadings  could  not  be  amended  to  conform  to  the  proof 
of  the  superintendent's  negligence,  where  there  was  an  objection  taken  in 
due  time  to  the  suflidency  of  the  complaint,  or  to  the  admission  of  the 
evidence  necessary  to  Justify  a  recovery  upon  the  ground  that  it  was  in- 
admissible imder  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |  606 ;  Dec  Dig. 
i8=>287(3).] 

^s>For  other  cases  see  same  topic  ft  KBT-NUMBER  In  all  Ker-Numbered  Dtsests  ft  Indens 
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5.  PEXADINO  ^S>237(3)-«yARIAlTCE~REMBOY. 

Li  such  case  the  plalnttfTs  only  remedy  was  to  ask  to  withdraw  a  Juror 
and  to  apply  for  the  amendment  at  Special  Term. 

[Ed.  Note.~For  other  casea»  see  Pleading,  Cent  Dig.  §  605;  Dec.  Dig. 
«=s>237(3).] 

4.  Trial  ^=s>252(11) — Injury  to  Servant— Issues— Safb  Place  to  Work. 

In  a  servant's  action  for  Injury  while  on  a  plank  across  the  opening  in 
an  elevator  shaft  at  the  ground  floor  of  a  building  under  construction, 
when  a  beam  which  was  being  lowered  struck  the  plank  and  precipitated 
him  into  the  cellar  where  his  place  of  work  was  safe  for  the  purpose  for 
which  it  was  constructed  and  intended  to  be  used,  and  the  accident  hap- 
pened and  the  negligence  was  predicated  on  the  fall  of  the  beam,  the  sub- 
mission of  defendant's  duty  to  provide  a  safe  place  for  wotk,  unacoom- 
panied  by  Instructions  of  any  kind  as  to  what  that  duty  consisted  of,  was 
erroneous,  as  inapplicable  to  the  facts. 

[Ed  Note.— Fbr  other  cases,  see  Trial,  Gent  Dig.  ^  603 ;  Dec.  Dig.  ^=> 
252(11).] 

Appeal  from  Trial  Term,  New  York  Coimty. 

Action  by  Pasquale  Mullen  against  the  Luis  C.  Frees  Construction 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Judg- 
ment reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Frederick  Mellor,  of  New  York  City,  for  appellant. 
Moses  Feltenstein,  of  New  York  City,  for  respondent 

DOWLING,  J.  This  action  is  brought  under  the  Employers'  Lia- 
bility Act  (Consol.  Laws,  c.  31,  §§  200-204).  Plaintiff  was  in  the 
employ  of  defendant  as  a  laborer,  and  on  December  6,  1913,  was 
working  for  it  on  a  building  then  in  course  of  construction  at  140th 
street  and  Third  avenue  in  the  city  of  New  York.  He  was  engaged 
with  four  other  men  in  lowering  of  beams  from  the  roof  to  the  ground 
floor  of  the  building,  and  at  the  time  of  the  accident  was  stationed  on 
a  plank  which  stretched  across  the  opening  in  the  elevator  shaft  at 
the  ground  floor,  when  one  of  the  beams  fell  as  it  was  being  lowered 
and  struck  the  plank  on  which  plaintiff  was  standing,  precipitating 
him  to  the  cellar  and  inflicting  the  injuries  for  which  he  has  recovered 
damages.  There  was  evidence  to  the  effect  that  the  method  used  for 
securing  the  beams  by  the  rope  before  they  were  lowered,  which  was 
by  a  "timber  hitch"  about  six  feet  from  the  end  of  the  beam,  was  not 
a  safe  or  proper  one,  and  that  they  should  have  been  fastened  by  a 
"timber  hitch"  about  the  middle  of  the  beam  and  a  "half  hitch"  at  the 
end.  There  was  a  suggestion  that  the  former  method  was  followed 
because  the  rope  used  was  too  short  for  the  latter.  The  defendant 
offered  proof  that  the  mode  of  fastening  followed  was  a  usual  one. 

[1]  Error  was  committed  on  the  trial  in  allowing  the  plaintiff  to 
introduce  evidence,  over  the  objection  and  exception  of  defendant,  as 
to  the  alleged  negligence  of  defendant's  superintendent  or  foreman 
"in  the  directing  of  an  improper  system  or  method  of  doing  the  work, 
and  with  knowledge  thereof,  directing  the  plaintiff  to  continue,  after 
knowledge  of  an  improper  system  being  used,"  and  in  amending  the 

^s»For  oUier  cas6B  see  tame  topic  ft  KEY -NUMBER  In  all  Key-Numbered  Dlgeets  ft  Indexes 
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complaint  by  including  such  an  allegation  after  both  sides  had  rested, 
and  when  defendant  had  asked  leave  to  amend  its  answer  so  as  to  be 
in  a  position  to  question  the  sufficiency  of  the  notice  given  under  the 
act.  Until  the  time  of  the  trial,  plaintiflf  had  never  given  the  slightest 
indication  of  its  intention  to  claim  or  rely  upon  any  negligence  on  the 
part  of  the  defendant's  superintendent  or  foreman  as  a  basis  of  lia- 
bility. His  complaint  was  based  on  the  theory  of  defendant  having 
furnished  him  an  insecure  and  unsafe  place  to  work,  the  failure  to 
furnish  him  with  sufficient  protection  against  injury  by  reason  of  the 
faUing  or  lowering  of  objects,  failure  to  warn  him  of  the  danger  there- 
from, failure  to  employ  competent  fellow  servants,  and  failure  to  fur- 
nish the  employes  with  proper  means  with  which  to  carry  on  the  work. 
The  only  allegation  which  appeared  in  the  complaint  in  respect  to 
superintendence  was  that  the  accident  happened,  among  other  causes, 
**by  reason  of  its  failure  to  employ  competent  foreman  or  superintend- 
ent and  fellow  servants  or  employes."  The  plaintiff's  bill  of  particu- 
lars charged  that  the  "employes  or  superintendent  or  foreman  in  charge 
of  the  said  work  were  incompetent"  by  rtason  of  facts  alleged  as  to 
their  conduct.  The  notice  of  claim  contained  no  statement  of  n^li- 
gence  upon  the  part  of  the  superintendent  or  foreman,  save  of  failure 
to  properly  warn  claimant  of  the  imminent  danger  when  the  work 
was  going  on.  Under  the  state  of  the  pleadings,  proof  of  negligence 
upon  the  part  of  defendant's  superintendent  or  foreman  was  improp- 
erly received,  and  the  error  was  not  cured,  but  only  aggravated,  by 
the  amendment  of  the  complaint  allowed  after  both  sides  had  rested. 
The  objection  was  taken  as  early  as  the  opening  to  the  jury  by  plain- 
tiff's counsel  and  was  urged  at  every  possible  opportunity. 

[2,  3]  The  complaint  in  this  action  was  not  broad  enough  to  cover 
proof  of  negligence  upon  the  part  of  the  superintendent  or  foreman 
(Bertolami  v.  United  Engineering  &  Contracting  Company,  125  App. 
Div.  584,  109  N.  Y.  Supp.  1006),  and  the  pleadings  could  not  be 
amended  to  conform  to  the  proof  where  there  was  objection  taken  in 
due  time  to  the  sufficiency  of  the  pleading  or  to  the  admission  of  the 
evidence  necessary  to  justify  a  recovery  upon  the  ground  that  it  was 
inadmissible  under  the  pleadings.  Audley  v.  Townsend,  126  App.  Div. 
431,  110  N.  Y.  Supp.  575.  The  only  remedy  for  plaintiff's  embarrass- 
ment was  to  ask  to  withdraw  a  juror  and  to  apply  for  the  amendment 
at  Special  Term. 

[4]  Error  was  also  committed  in  submitting  to  the  jury  the  ques- 
tion of  a  safe  place  to  work.  The  plaintiff  was  working  on  a  build- 
ing which  was  in  the  process  of  construction.  The  place  in  which  he 
was  working  and  where  he  was  standing  was  safe  for  the  purpose  for 
which  it  was  constructed  and  intended  to  be  used.  The  plank  on 
which  he  stood  seems  to  have  been  in  all  ways  suited  for  the  purpose 
to  which  it  was  devoted.  There  is  no  suggestion  that  it  was  not  prop- 
erly placed.  The  accident  happened  because  of  the  falling  of  a  beam 
from  above,  negligence  was  predicated  on  that  fall,  and  that  was  the 
only  default  of  defendant  for  which  it  could  be  held  responsible. 
There  was  nothing  in  the  record  to  justify  the  submission  to  the  jury 
of  the  bare  question  of  defendant's  duty  to  provide  a  safe  place  for 
plaintiff  to  work  in,  unaccompanied  by  instructions  of  any  kind  as  to 
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what  that  duty  consisted  of,  and  inapplicable  as  it  was  in  any  event 
to  the  facts  in  this  case.  Simpson  v.  Foundation  Co.,  132  App.  Div. 
375,  116  N.  Y.  Supp.  878;  Shatrau  v.  Sullivan,  201  N.  Y.  567,  94  N. 
E.  609. 

Many  reversible  errors  were  committed  in  the  refusal  to  charge 
specific  requests  made  by  defendant,  but  we  deem  it  unnecessary  to  dis- 
cuss them,  as  a  new  trial  must  be  had. 

The  judgment  and  order  appealed  from  will  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event.  Order  filed. 
All  concur. 


MILLER  V.  BARKER,  ROSE  &  CLINTON  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department.    May  3,  1916.) 

1.  Negligence  ^=»135— Invitees — Personal  Injuries— Actions — Defenses — 

Contributory  Negugence— Evidence. 

Evidence  that  plaintiff,  having  been  given  an  order  for  goods  at  de- 
fendant's warehouse,  in  which  he  had  never  been,  went  to  the  warehouse 
and  entered  by  another  than  the  customary  door,  to  do  which  he  had  to 
pass  certain  obstacles,  and  that  inside  the  warehouse  it  was  dark,  and 
that  he  stepped  Into  an  elevator  well,  which  was  unguarded,  is  persuasive 
of  his  contributory  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent.  Dig.  §§  274-276 ;  Dec. 
Dig.  <e=>135.] 

2.  Damages  ^=5>132(15) — Inadequate  Damages. 

A  verdict  of  ^700  in  favor  of  .plaintiff,  who  was  injured  by  falling  into 
an  elevator  well  on  defendant's  premises,  being  required  to  expend  over 
$500  because  of  such  injuries,  being  unable  to  work  for  more  than  one 
year,  suffering  a  good  deal  of  pain  and  annoyance,  and  receiving  injuries 
probably  permanent  in  character,  is  inadequate,  if  he  is  not  guilty  of  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  J  396;  Dec.  Dig. 
<S==>132(15).] 

3.  Trial  ^s>315 — Compromise  Verdict. 

In  such  case,  the  issue  of  contributory  negligence  having  been  made,  the 
verdict  indicated  compromise  to  avoid  disagreement,  since  plaintiff  was 
entitled  to  adequate  compensation  if  he  was  not  negligent,  and  could  have 
no  compensation  if  he  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  740-742 ;  Dec.  Dig. 
«=s>315.] 

Appeal  from  Trial  Term,  Chemung  County. 

Action  by  Charles  L.  Miller  against  the  Barker,  Rose  &  Clinton 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Plaintiff's 
motion  for  new  trial  on  the  ground  of  inadequate  verdict  was  denied, 
and  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD, 
WOODWARD,  and  COCHRANE,  JJ. 

Herbert  N.  Babcock,  of  Elmira,  for  plaintiff. 
Howard  D.  Bailey,  of  Syracuse,  for  defendant 

WOODWARD,  J.  [1]  The  plaintiff,  a  contractor  and  builder, 
went  to  the  store  of  the  defendant,  on  Lake  street,  in  Elmira,  to  pur- 

^s>Por  other  cases  see  same  topic  &  KET-NUMBER  Id  all  Key-Numbered  Digests  ft  Indexes 
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chase  certain  goods,  and  was  sent  by  an  employe  to  the  warehouse  of 
the  company  on  State  street  to  obtain  the  goods,  being  given  an  order 
for  this  purpose.  The  plaintiff  entered  the  warehouse  building  through 
a  door  in  the  State  street  side  or  end  of  the  building,  which  appears 
not  to  have  been  the  usual  means  of  ingress,  and  while  walking  along 
a  passageway  stepped  into  an  elevator  well  and  received  serious  per- 
sonal injuries.  It  appears  from  the  evidence  that  on  entering  by  the 
State  street  door  the  plaintiff  was  obliged  to  pass  over  an  open  trench- 
way,  filled  with  irons  standing  on  end,  and  to  pass  between  such  irons 
in  reaching  the  passageway  in  which  the  elevator  shaft  was  located; 
that  the  room  was  more  or  less  dark,  and  that  the  plaintiff  had  never 
been  in  the  building  before ;  and  there  is  much  that  may  be  said  in  sup- 
port of  the  defendant's  theory  that  the  plaintiff  was  not  iexercising  that 
degree  of  care  which  an  ordinarily  prudent  man  would  have  exercised 
under  the  circumstances,  and  if  this  were  the  only  point  in  the  case 
we  should  strongly  lean  toward  a  reversal  of  the  judgment. 

[2]  But  the  plaintiff  is  not  satisfied  with  the  ju^ment.  He  says 
that  the  award  of  damages  of  $700  is  entirely  inadequate,  and  that  it 
indicates  a  compromise  verdict,  and  one  which  should  not  be  permitted 
to  prevail.  The  plaintiff  produced  evidence,  which  is  not  disputed, 
showing  expenditures  growing  out  of  the  injuries  aggregating  over 
$500,  and  there  is  no  dispute  that  he  has  been  unable  to  work  for  more 
than  one  year,  and  that  he  has  suffered  a  good  deal  of  pain  and  an- 
noyance, and  that  he  is  not  yet  free  from  the  injuries.  His  own  wit- 
nesses say  that  the  injuries  are  permanent  in  character,  and  the  de- 
fendant's witnesses  go  no  farther  tlian  to  give  the  opinion  that  the 
plaintiff  will  be  able  to  dispense  with  the  use  of  a  crutch  or  cane,  but 
without  indicating  when  this  result  may  be  reached,  or  that  he  will 
ever  be  perfectly  well.  His  most  serious  injury  appears  to  have  been 
to  the  right  hip  joint,  and  all  the  witnesses  agree  that  he  was  suffering 
more  or  less  inconvenience  at  the  time  of  the  trial. 

[3]  Obviously,  if  the  plaintiff  was  entitled  to  any  recovery  at  all^ 
he  is  not  compensated  for  his  injuries  by  an  allowance  of  $700,  which 
practically  only  covers  his  expenditures,  and  it  is  difficult  to  escape  the 
conclusion  that  the  jury  must  have  been  in  doubt  as  to  his  right  to 
recover  at  all,  and  reached  the  compromise  verdict  of  $700  rather  than 
disagree.  The  purpose  of  judicial  trials  is  to  approximate,  at  least,  jus- 
tice. The  plaintiff  is  not  entitled  to  recover  if  he  contributed  by  his  own 
negligence  to  the  accident,  even  though  he  may  have  suffered  much. 
Courts  and  juries  have  no  legal  or  moral  right  to  charge  the  defendant, 
unless  the  injury  resulted  from  the  negligence  of  the  defendant,  with- 
out negligence  on  the  part  of  the  plaintiff,  and  the  verdict  for  $700  is 
wrong  if  the  plaintiff  was  negligent.  It  is  wrong  if  he  was  not,  for  it 
does  not  do  substantial  justice.  If  we  look  to  the  weight  of  evidence, 
as  it  appears  in  this  case,  the  plaintiff  went  into  this  strange  building 
by  an  unusual  door,  clambered  over  and  through  a  barrier  to  reach 
the  way  which  led  to  the  elevator  well,  and  then,  in  the  increasing 
darkness,  walked  into  a  hole  which  was  unguarded,  it  is  true,  but  which 
was  not  in  a  position  where  the  defendant's  customers  were  likely  to 
be  alone.    It  may  be  that,  with  all  the  other  surrounding  conditions. 
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we  are  not  in  a  position  to  say,  as  a  matter  of  law,  that  his  conduet 
amounted  to  contributory  negligence ;  but  in  view  of  the  parsimonious 
verdict  we  are  of  the  opinion  that  considerations  of  justice  require  a 
new  trial  of  this  action.  Either  the  plaintiff  is  not  entitled  to  recover 
at  all,  or  he  is  entitled  to  be  compensated  for  his  damages,  and  these 
questions  a  second  jury  may  determine. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted ;  costs  to  abide  the  event.    All  concur. 

The  court  disapproves  of  the  findings  of  fact  that  the  defendant  was 
guilty  of  negligence  and  that  the  plaintiflE  was  free  from  contributory 
negligence. 


NOBLE  V.  HIGGINS  et  aL 
(Supreme  Court,  Trial  and  Spedal  Term,  Otsego  County.    February,  1918.) 

CivrL  Rights  ^=>5— Statutobt  Provisions. 

Civl]  Rights  Law  (Consol.  Laws,  c.  6),  as  amended  by  Laws  1913,  c.  265, 
does  not  ^ve  a  right  of  action  to  one  refused  service  In  a  restaurant  on 
purely  personal  grounds,  and  not  on  account  of  race,  creed,  or  color. 

[Ed.  Note.— For  other  cases,  see  Civil  Rights,  Cent  Dig.  t  8;   Dec.  Dig. 

Action  by  George  Noble  against  William  Higgins  and  another.  Ver- 
dict for  plaintiff,  and  defendants  move  to  set  same  aside  and  dismiss 
plaintiff's  complaint.    Judgment  ordered  as  prayed  by  defendants. 

John  G.  Johnson,  of  Oneonta  (A.  L.  Kellogg,  of  Oneonta,  of  counsel), 
for  the  motion. 

William  L.  Hilzinger,  of  Oneonta  (Bdson  A.  Hayward,  of  Oneonta, 
of  counsel),  opposed. 

DAVIS,  J.  On  December  10,  1915,  the  plaintiff  entered  the  restau- 
rant of  the  defendants  in  the  city  of  Oneonta,  and  asked  to  be  served 
with  certain  food,  offering  at  the  same  time  to  pay  therefor.  His  re- 
quest was  refused,  and  he  was  ordered  to  leave  the  premises.  The 
plaintiff  commenced  an  action  to  recover  from  the  defendants  a  pen- 
alty pursuant  to  the  provisions  of  chapter  6  of  the  Consolidated  Laws, 
known  as  the  Civil  Rights  Law,  as  amended  by  chapter  265  of  the 
Laws  of  1913. 

The  evidence  was  brief,  simple,  and  practically  undisputed.  At  the 
close  of  the  evidence  both  sides  moved  for  the  direction  of  a  verdict, 
and  the  jury  were  formally  directed  at  the  time  to  find  a  verdict 
for  the  plaintiff,  which  they  did,  assessing  the  penalty  at  $100.  All 
proceedings  after  the  entry  of  the  verdict  were  stayed  until  the  court 
could  consider  the  legal  questions  involved  in  the  controversy. 

The  refusal  to  serve  the  plaintiff  was  apparently  on  purely  personal 
grounds.  The  refreshment  asked  for  by  the  plaintiff  was  not  refused, 
withheld  from,  or  denied  to  him  on  account  of  race,  creed,  or  color. 
Therefore  it  seems  that  the  interpretation  in  the  Court  of  Appeals  in 
Grannan  v.  Westchester  Racing  Association,  153  N.  Y.  449,  47  N. 
E.  896,  as  extended  and  applied  under  the  present  statute  in  Woollcott 
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V.  Shubert,  217  N.  Y.  212,  111  N.  E.  829,  forbids  the  applicatiop  of 
the  statute  to  the  state  of  facts  recited  here.  It  may  be  conclusively 
determined,  after  an  examination  of  the  last-quoted  authorities  that: 

"The  liegi  stature  did  not  intend  to  confer  upon  every  person  all  the  rights, 
advantages,  and  privileges  In  places  of  amusement  or  accommodation,  which 
might  be  enjoyed  by  another.  Any  discrimination  not  based  upon  race,  creed, 
or  color  does  not  fall  within  the  condemnation  of  the  statute." 

It  would  seem,  then,  that  the  common-law  right  still  remains  with 
those  not  engaged  as  common  carriers,  or  in  like  occupations,  to  dis- 
criminate between  persons  according  to  rules  established,  where  the 
person  applying  for  accommodation  is  objectionable  for  some  reason. 
Otherwise,  persons  unclean,  untidy,  intoxicated,  or  aifected  by  disease 
might  claim  the  same  attention  in  a  crowded  restaurant  or  other  public 
place  as  those  against  whom  no  objection  could  be  urged.  Brandt  v. 
Mink,  38  Misc.  Rep.  750,  78  N.  Y.  Supp.  1109. 

Whether  or  not  plaintiif  had  a  remedy  at  common  law  for  any  in- 
dignity or  humiliation  caused  by  the  act  of  the  defendants  need  not 
be  considered  here,  although  some  of  the  authorities  cited  on  the  plain- 
tiff's brief  discussed  that  question.  This  action  is  brought  solely  on  the 
theory  that  the  plaintiff  is  entitled  to  recover  a  penalty  or  forfeiture 
given  under  the  Civil  Rights  Act  where  a  violation  occurs. 

It  follows  that  the  verdict  in  favor  of  the  plaintiff,  rendered  as  di- 
rected by  the  court,  must  be  set  aside,  and  the  defendants  should  have 
judgment  dismissing  the  plaintifF^s  complaint  on  the  merits.  Ordered 
accordingly. 


POLSTEIN  V.  GENERAL  ACC,  FIRE  &  LIFE  ASSUR.  CORP. 
(Supreme  Court,  Appellate  Division,  First  Department    April  28,  1916.) 

INBUBANCE       ^=»665(4) — ^BuitOLABT        INSURANCE— AcnONB—EviDENOB — SUFFI- 
CIENOY. 

In  an  action  on  an  insurance  policy,  where  the  condition  ot  liability  was 
proof  of  larceny,  proof  of  a  loss  of  jewelry,  whore  the  circumstances  did 
not  show  the  method  of  loss  or  inhibit  an  inference  of  misplacement,  etc., 
will  not  warrant  a  Judgment  against  the  insurer. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §  1722 ;  Dec.  Dig. 
«=5>665(4).l 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Isaac  Polstein  against  the  General  Accident,  Fire  &  Life 
Assurance  Corporation.  From  a  judgment  for  defendant,  plaintiflf 
appeals.    Determination  and  judgment  affirmed. 

See,  also,  90  Misc.  Rep.  3,  152  N.  Y.  Supp.  906,  157  N.  Y.  Supp. 
1142. 

The  opinion  by  Judge  McAvoy,  in  the  City  Court,  follows : 

The  condition  of  liability  is  the  proof  of  larceny.  Without  its  occurr«ice  no 
predicate  of  damage  can  arise.  Proof  of  persuasive  nature  must  be  given  of 
every  fact  essential  to  the  Judgment  or  finding  of  a  larcenous  taking.  Proof 
means  evidence  consisting  of  a  direct  commuiiicHtlon  of  knowledge  acquired 
through  the  senses  of  the  happening  of  the  fact  itself,  or  evidence  of  a  com- 
bination of  facts  called  circumstances,  from  which  the  fact  required  to  be 
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established  Is  necessarily  inferred.  It  is  a  judicial  postulate  tliat  inference 
mnst  be  legitimately  derived  from  the  proven  circumstantial  facts  and  follow 
their  establishment  to  the  extent  of  at  least  moral  certainty.  All  possible 
error  is,  of  course,  not  excluded  in  any  human  mode  of  trial  of  facts.  A  doubt 
should  not  survive  the  proof,  in  the  sense  of  doubt  as  to  where  the  greater 
weight  of  evidence  lies.  Here  a  conclusion  ought  not  to  have  been  reached 
that  the  proof  of  circumstances  justified  the  Inference  of  a  caption  and  aspor- 
tation. A  loss  of  the  jewelry  is  undoubted.  The  method  is  not  proven.  The 
circumstances  do  not  inhibit  a  misplacement,  or  other  disposal  not  recalled. 
For  this  lack  I  must  hold  the  verdict  unauthorized,  and,  upon  the  reservation 
at  the  trial,  direct  a  verdict  for  the  defendant. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  DOWLING,  SMITH,  DAVIS,  and  PAGE,  JJ. 
C.  Goldzier,  of  New  York  City,  for  appellant. 
J.  L.  Prager,  of  New  York  City,  for  respondent. 

PER  CURIAM,    Determination  and  judgment  affirmed,  with  costs. 
Order  filed. 


GOUEKT  V.  MECHANICS'  &  METALS  NAT.  BANK  OF  CITY  OP  NEW 

YOKK  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    May  8,  1916.) 

Judgment  <S=»712— Conclusiveness— Pebsons  Concluded— Unknown  Own- 

EBS. 

One  who  loaned  stockbrokers  negotiable  bonds,  to  be  shown  to  examin- 
ers as  assets,  which  bonds  were  hypothecated  by  the  brokers  with  their 
bank,  and  by  the  bank  sold  imder  collateral  loan  agreement  before  notice 
from  the  owner,  is  concluded  by  decree,  though  she  was  not  a  party,  In  a 
suit  against  the  bank  by  a  customer  of  the  brokers,  determining  the  title 
to  assets  in  the  hands  of  the  bank. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent.  Dig.  (  1233 ;  Dec.  Dig. 
<S=»712.], 

Action  by  Maybelle  D.  Gouert  against  the  Mechanics'  &  Metals  Na- 
tional Bank  of  the  City  of  New  York  and  others.  Complaint  dis- 
missed. 

House,  Grossman  &  Vorhaus,  of  New  York  City,  for  plaintiflF. 
Frank  M.  Patterson,  of  New  York  City,  for  defendant  Mechanics'^ 
&  Metals  Nat.  Bank. 

Leon  Lauterstein,  of  New  York  City,  for  defendant  Gilbert 
William  P.  Fisher,  in  pro.  per. 

NEWBURGER,  J.  In  February,  1910,  the  defendants  Stoppani 
&  Hotchkin  executed  a  general  collateral  agreement  with  the  defend- 
ant the  Mechanics*  &  Metals  National  Bank  whereby  the  said  firm 
agreed  from  time  to  time  to  deposit  certain  securities  as  collateral  for 
loans  to  be  made  to  them  by  the  bank.  The  firm  from  time  to  time 
borrowed  certain  sums  of  money  and  deposited  certain  bonds  and 
stocks  as  collateral  security.  On  the  18th  day  of  May,  1914,  the  firm 
of  Stoppani  &  Hotchkin  failed,  and  made  a  general  assignment  to 
Abraham  S.  Gilbert  for  the  benefit  of  their  creditors,  at  which  time 
they  were  indebted  to  the  Mechanics'  &  Metals  National  Bank  in  the 
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sum  of  $49,000,  and  had  pledged  with  said  bank  certain  bonds  and 
stocks.  Subsequently,  and  pursuant  to  said  collateral  agreement,  the 
bank  disposed  of  all  of  the  securities  with  the  exception  of  100  shares 
North  American  Company  stock  and  100  shares  American  Smelting 
&  Refining  Company  stock,  and  applied  the  proceeds  towards  the  in- 
debtedness of  the  firm,  but  there  remained  and  still  remains  due  to  the 
bank  the  sum  of  $6,435.92  and  interest  The  defendant  Fisher  carried 
with  the  defendants  Stoppani  &  Hotchkin  a  speculative  account  upon 
which  he  was  indebted  in  the  sum  of  $6,639.04,  to  secure  which  the 
said  firm  held  certain  securities,  including  the  shares  of  the  American 
Smelting  &  Refining  Company  heretofore  referred  to  as  having  been 
hypothecated  with  the  defendant  bank  by  Stoppani  &  Hotchkin  under 
the  collateral  agreement. 

Upon  the  24th  day  of  February,  1914,  the  plaintiff  loaned  to  Stop- 
pani &  Hotchkin  $4,000  par  value  city  of  New  York  4's  and  $6,000 
par  value  United  States  Steel  sinking  fund  5  per  cent,  bonds,  upon  the 
representation  and  understanding  that  they  might  be  shown  together 
with  the  assets  of  the  firm  to  a  committee  of  the  Stock  Exchange,  who 
were  about  to  examine  the  books  of  said  firm  of  Stoppani  &  Hotchkin. 
Plaintiff  was  not  indebted  to  said  firm,  nor  did  she  have  any  account 
with  them.  Immediately  upon  obtaining  said  securities  from  plaintiff, 
Stoppani  &  Hotchkin  delivered  the  same  to  the  Mechanics'  &  Metals 
National  Bank  to  secure  their  indebtedness,  and  subsequently  they 
were  sold  by  the  bank  on  May  26,  1914,  under  the  collateral  loan  agree- 
ment. On  the  3d  day  of  June,  1914,  plaintiff  served  a  written  notice 
on  the  bank  of  her  ownership,  and  demand  for  her  securities.  In  an 
action  brought  by  the  defendant  Fisher  against  the  Mechanics'  & 
Metals  National  Bank,  it  was  decreed  that  the  defendant  bank  may 
liquidate  the  balance  due  on  its  loan  to  Stoppani  &  Hotchkin  out  of  the 
100  shares  of  the  North  American  stock  and  the  100  shares  of  the 
American  Smelting  &  Refining  Company  stock,  and  after  liquidation 
to  pay  over  any  surplus  to  William  P.  Fisher,  and  also  awarding  judg- 
ment in  favor  of  said  Fisher  against  Stoppani  &  Hotchkin  in  the  sum 
of  $13,335.32,  with  interest,  and  further  directing  that  upon  the  pay- 
ment by  Fisher  to  said  bank  of  the  sum  of  $6,435.92  and  interest,  the 
North  American  Company  and  American  Smelting  &  Refining  Com- 
panv  stock  should  be  delivered  to  said  Fisher. 

This  action  is  now  brought  to  marshal  the  assets  of  Stoppani  & 
Hotchkin.  An  examination  of  the  record  in  Fisher  v.  Mechanics*  & 
Metals  National  Bank,  89  Misc.  Rep.  587,  153  N.  Y.  Supp.  786,  and 
the  opinion  of  Mr.  Justice  Shearn,  leads  to  but  one  conclusion :  That 
whatever  assets  of  Stoppani  &  Hotchkin  remain  in  tlie  hands  of  the 
bank  under  the  collateral  agreement  are  disposed  of  by  the  decree  in 
that  action.  It  is  conceded  by  plaintiff  herein  that  the  assets  that  she 
desires  to  impress  with  her  claim  are  those  referred  to  in  the  judg- 
ment of  Fisher  against  the  Mechanics'  &  Metals  National  Bank.  While 
it  is  true  that  the  plaintiff  was  not  a  party  to  the  Fisher  suit,  yet  this 
court,  having  determined  the  title  to  the  assets  remaining  in  the  hands 
of  the  bank,  disposes  of  plaintiff's  claim  thereto. 

Complaint  dismissed,  but  without  costs.    Submit  findings  and  decree. 
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B0B0I70H  BANK  OP  BBOOKIiTN  y.  THOMPSON. 

(Supreme  Court,  Appellate  Divlsloa,  Second  IXepartment.    May  5,  1916.) 

h  Banks  and  Banking  ^s>76— Powbb  ot  Sxtfxbintbndeniv- Oontbact  to 
Sell  Rbaltt — Statittb. 

Under  Banking  Law  (Gonsol.  Laws,  c.  2)  1 19,  as  amended  by  Laws  1910, 
c.  452,  providing  that  the  superintendent  of  banks  may  execute  and  de- 
liver any  instruments  proper  to  effectuate  any  sale  of  property  authorized 
by  the  court,  the  superintendent  had  power  to  contract  for  the  sale  of 
realty  by  a  bank,  which  he  had  taken  over,  after  the  contract  was  or- 
dered or  approved  by  the  Supreme  Court,  and  to  bring  an  action  for 
specific  performance  against  the  buyer  In  the  name  of  the  bank. 

[Ed,  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  t{  168- 
164 ;   Dec  Dig.  «=»76.] 

2.  Banks  and  Banking  ^s»76 — Contbaot  or  Sttfkbintendxnt — ^Approval  bt 
CouBT — ^Pleading — Statutb. 

In  an  action  by  the  superlQtendent  of  banks  to  compel  specific  perform- 
ance of  defendant's  contract  to  purchase  realty  owned  by  the  bank  when 
It  was  taken  over  by  the  superintendent,  complaint,  alleging  that  "the 
said  agreement  In  writing  was  duly  approved  by  a  Justice  of  the  Su- 
preme Court,  Kings  County,  and  the  defendant  was  notified  of  said  fact,'* 
did  not  plead  sufficiently  the  condition  essential  under  Banking  Law,  § 
19,  as  amended  by  Laws  1910,  c.  452,  the  making  of  an  order  of  approval 
of  the  contract  by  the  Supreme  Court 

CEd.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H  ISB- 
164;    Dec.  Dig.  €»76.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Borough  Bank  of  Brooklyn  against  Henry  F.  Thomp- 
son. From  an  order  denying  his  motion  for  judgment  on  the  plead- 
ings, defendant  appeals.  Order  reversed,  and  motion  granted,  with 
leave  to  plaintiff  to  serve  an  amended  complaint  within  20  days. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 
RICH,  JJ. 

James  W.  Hyde,  of  New  York  City,  for  appellant 
Wilbert  Ward,  of  New  York  City,  for  respondent 

CARR,  J.  The  defendant  appeals  from  an  order  that  denied  his 
motion  for  judgment  on  the  pleadings.  The  action  was  brought  to 
compel  specific  performance  of  a  contract  to  purchase  real  property 
owned  by  the  Borough  Bank  at  the  time  it  was  taken  over  by  the 
superintendent  of  banks.  The  contract  is  annexed  to  the  complaint. 
It  was  made  in  the  name  of  the  plaintiff  by  the  superintendent  of  banks, 
and  it  expressly  provides  that  it  is  made  "subject  to  the  approval  of 
the  Supreme  Court,  Kings  County,  and  shall  not  be  binding  upon  the 
Borough  Bank  of  Brooklyn  or  the  superintendent  of  banks  in  charge 
of  the  Borough  Bank  of  Brooklyn,  until  so  approved  by  the  Supreme 
Court,  Kings  County,"  and  that  in  case  "the  court  should  refuse  to 
approve  this  contract  of  sale,  that  the  said  contract  should  be  null  and 
void." 

[1,2]  The  plaintiff,  through  the  superintendent  of  banks,  rests  its 
claim  of  authority  to  make  this  contract  through  said  superintendent 

^ssFor  other  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  DigesU  ft  Indezee 

Digitized  by 


Caoogle 


872  158  NEW  YORK  BUPPLBMBNT  (Sup.  Ct 

Upon  section  19  of  the  Banking  Law  (amended  by  chapter  452  of  the 
Laws  of  1910).  That  section  provides,  in  part,  that  the  superintendent 
of  banks — 

"may,  in  the  name  of  the  delinquent  corporation  or  individual  banker, 
*  ♦  ♦  execute,  acknowledge  and  deliver  any  and  all  deeds,  assignments,  re- 
leases and  other  instruments  necessary  and  proper  to  effectuate  any  sale  of 
real  or  personal  property    •    *    ♦    authorized  by  the  court" 

Earlier  in  section  19,  as  aforesaid,  there  is  a  general  provision  that : 

"The  superintendent  shall  collect  all  debts  due  and  claims  belonging  to  it 
[the  delinquent  bank],  and  upon  the  order  of  the  supreme  court  may  sell  or 
compound  all  bad  or  doubtful  debts,  and  on  like  order  may  sell  all  the  real 
and  personal  property  of  such  corporation  or  individual  banker  on  such  terms 
as  the  court  shall  direct." 

The  section  provides  further: 

"For  the  purpose  of  executing  and  performing  any  of  the  pov^ers  and 
duties  hereby  conferred  upon  him,  the  superintendent  may,  in  the  name  of  the 
delinquent  corporation  or  individual  banker,  prosecute  and  defend  any  and 
aU  suits  and  other  legal  proceedings.'* 

We  think  it  is  clear  that  under  the  provisions  of  section  19  as  afore- 
said the  superintendent  had  power  to  enter  into  the  contract  in  ques- 
tion, if  ordered  or  approved  by  the  Supreme  Court,  and  to  bring  this 
action  in  the  name  of  the  Borough  Bank  to  enforce  the  contract  The 
complaint,  however,  does  not  plead  anv  order  by  the  Supreme  Court 
approving  the  contract  in  question.  The  only  allegation  in  the  com- 
plaint on  this  point  is  as  follows : 

"The  said  agreement  in  writing  was  duly  approved  by  a  Justice  of  the 
Supreme  Court,  Kings  CJounty,  and  the  defendant  was  notified  of  said  fact." 

Not  only  does  section  19  of  the  Banking  Law  require  an  order  of  the 
Supreme  Court  authorizing  the  making  of  such  a  contract,  but  the  in- 
strument sought  to  be  enforced  likewise  provides  for  such  an  order. 
It  would  seem  that  the  making  of  such  an  order  by  the  Supreme  Court 
was  an  essential  condition  for  the  validity  of  the  contract.  If  so,  then 
the  complaint  did  not  plead  sufficiently  the  essential  condition,  for,  as 
said  by  Vann,  J.,  in  People  ex  rel.  Eckerson  v.  Trustees,  151  N.  Y. 
75,84,45  N.  E.  384,  387: 

"The  distinction  between  a  court  of  record  and  a  judge  of  a  court  of  record 
is  too  well  recognized  in  the  law  to  require  discussion." 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  $10  costs,  with  leave  to  the  plaintiff  to  serve 
an  amended  complaint  within  20  days,  on  payment  of  the  costs  and  dis- 
bursements as  aforesaid.    All  concur. 
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MATIS  V.  LEWIS.     , 
(Supreme  Court,  Appellate  Term,  First  Department    May  9,  1916.) 

Municipal  Coepobations  ^=»706(8) — ^Accident  in  Stbket— Instbuctions. 

In  an  action  for  personal  injuries,  where  plaintiff  on  a  bicycle  approach- 
ed from  behind  defendant's  automobile,  standing  on  the  right-hand  side 
of  the  road,  which  he  saw  when  25  feet  away,  the  court  properly  refused 
to  instruct  the  jury  that  there  could  be  no  recovery  for  the  plaintiff,  pred- 
icated on  the  claim  of  the  defendant's  failure  to  give  warning  before 
backing  towards  the  plaintiff  and  across  his  path. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
1518;  Dec.  Dig.  «=»706<8).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  Matis  against  Louis  Lewis.  From  a  judgment  for 
the  plaintiff,  and  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.    Affirmed. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

James  B.  Henney,  of  New  York  City  (Floyd  K.  Diefendorf,  of  New 
York  City,  of  counsel),  for  appellant. 

Edward  A.  Scott,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  This  is  an  appeal  by  defendant  from  a  judgment 
entered  on  a  verdict  and  from  an  order  denying  a  motion  for  a  new 
trial.  The  action  is  for  personal  injuries  alleged  to  have  been  re- 
ceived by  reason  of  defendant's  negligence.  On  conflicting  evidence 
the  jury  found  in  plaintiff's  favor,  and  there  is  no  good  reason  for  dis- 
turbing the  verdict. 

Defendant  requested  the  court  to  charge  that  there  can  be  no  re- 
covery for  plaintiff,  predicated  upon  the  claim  of  failure  of  the  defend- 
ant to  give  warning  of  the  approach  of  the  automobile.  The  court 
refused  to  charge  as  requested,  and  defendant  excepted.  The  request 
was  based  on  the  assumption  that,  as  plaintiff  concededly  saw  the  auto- 
mobile when  at  least  25  feet  away,  a  warning  would  not  have  added 
anything  to  the  sum  of  his  knowledge,  and  its  absence  could  not,  there- 
fore, have  contributed  to  the  accident.  Generally  speaking,  where 
parties  approach  from  opposite  directions,  this  may  be  so;  but  here 
the  automobile  was  standing  on  the  right-hand  side  of  the  road  facing 
south.  As  plaintiff  approached  on  his  bicycle  from  behind,  it  backed 
northeasterly  towards  plaintiff"  and  across  his  path.  Under  such  cir- 
cimistances  it  cannot  be  said  that  a  warning  horn  might  not  have  ap- 
prised plaintiff  of  its  intention  to  back  or  turn.  The  refusal  to  charge 
in  the  precise  words  of  the  request,  and  its  modification  and  charge  as 
modified,  was  therefore  proper. 

Judgment  affirmed,  with  costs.    All  concur. 

»        ■  ■-  ■  ■  — — — —  I  ■■ « 
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SBLIGMAN  et  al,  t.  UNDBRWBITBES*  SALVAGE  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    May  9,  1016.) 

Sales  «=»279— Wabbantt — Constbuotion. 

Where  tbe  catalogue  terms  of  a  sale  at  auction  of  canned  pork  and 
beans  contained  a  special  notice  that  goods  are  "sold  as  are,  but  are 
guaranteed  against  leaks  and  swells,"  and  that  they  must  be  examined  at 
the  expense  of  the  buyer  before  leaving  the  seller's  premises,  as  no  allow- 
ances of  any  kind  would  be  made  after  removal,  the  guaranty  against 
leaks  and  swells  did  not  survive  removal,  although  leaks  could  not 
always  be  discovered  by  examination  of  the  unopened  cans. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  S|  783^-792;  Dec 
Dig.  «=»279.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Louis  Seligman  and  another,  composing  the  firm  of  Selig- 
man  Bros.,  against  tlie  Underwriters'  Salvage  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals.  Judgment  reversed,  and 
judgment  directed,  dismissing  complaint. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Richards  &  Affeld,  of  New  York  City  (Frank  Sowers  and  Dickinson 
W.  Richards,  both  of  New  York  City,  of  counsel),  for  appellant. 

Maurice  B.  &  Daniel  W.  Blumenthal,  of  New  York  City,  for  re- 
spondents. 

PENDLETON,  J.  This  is  an  appeal  by  defendant  from  a  judg- 
ment entered  after  a  trial  before  the  court  without  a  jury.  The  action 
is  to  recover  damages  for  an  alleged  breach  of  warranty  as  to  goods 
sold  at  auction  as  damaged  articles.  The  goods  consisted  of  canned 
pork  and  beans,  etc.,  contained  in  cases  holding  each  a  number  of  sealed 
cans.  The  catalogued  terms  of  sale,  read  at  the  time  of  the  sale, 
stated  the  sale  was  of  canned  goods,  and  contained  a  special  notice 
that: 

"Goods  are  sold  as  are,  but  are  guaranteed  against  leaks  and  swells.  Goods 
must  be  examined  at  the  expense  of  the  buyer  before  leaving  our  premises,  as 
no  allowances  of  any  kind  will  be  made  after  goods  are  removed." 

Plaintiffs  purchased  the  goods  in  question,  and  after  the  sale  re- 
moved them  from  defendant's  premises,  and  thereafter  discovering, 
as  they  allege,  that  the  cans  had  leaks  and  the  goods  were  worthless, 
brought  this  action. 

The  court  ruled  that  the  warranty  against  leaks  was  an  express  war- 
ranty, which  survived  removal,  and  found  as  matter  of  fact  a  breach 
of  the  warranty,  and  gave  judgment  for  plaintiffs  for  the  full  amount 
The  evidence  was  sufficient  to  sustain  the  finding  of  fact,  and  the  only 
question  is  as  to  the  ruling  of  the  court  that  xmder  the  terms  of  the 
special  notice  the  warranty  as  to  leaks  survived  removal.  There  was 
evidence  to  show  that  leaks  cannot  always  be  discovered  by  an  cx- 
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aminatioh  of  unopened  cans,  and  the  court's  ruling  was  made  in  view 
of  that  fact. 

It  is  the  province  of  the  parties,  not  the  court,  to  make  their  con- 
tract, and  where  the  language  is  explicit  and  without  ambiguity  it 
may  not  be  construed  away  to  meet  some  particular  exigency.  The 
catalogue  sets  forth  the  terms  of  the  sale  of  goods  generally,  and  then 
follows  the  special  notice  as  to  these  particular  goods.  The  provisions 
as  to  goods  generally  are  explicit :  That  no  guaranty  of  any  kind  is 
given;  that  goods  are  subject  to  examination  before  purchase,  and  are 
sold  "as  they  are"  at  the  time  of  the  sale ;  and  that  no  claim  of  any 
kind,  except  shortage  in  count,  will  be  allowed,  and  all  such  claims — 
i.  e.,  shortage  in  count — ^must  be  made  before  removal.  The  special 
notice  as  to  these  particular  goods,  which  contains  the  warranty  re* 
lied  on,  specifies  that  they  are  sold  "as  are,"  but  are  guaranteed  against 
leaks  and  swells,  and  then  adds  that  they  must  be  examined  before 
removal,  as  no  allowance  of  any  kind  will  be  made  thereafter. 

The  similarity  in  the  language  used  is  significant,  and  it  seems  very 
clear  that  by  this  special  notice  it  was  intended  to  guarantee  against 
leaks  and  swells  at  the  time  of  sale,  just  as  in  the  general  terms  of 
sale  as  to  a  shortage  in  count,  but  no  further;  that  is,  that  in  the 
case  of  leaks  and  swells,  as  in  a  shortage  in  count,  any  claim  for  an 
allowance  must  be  made  before  removal — in  other  words,  the  guaranty 
did  not  survive  removal.  While  it  may  be  true  that  leaks  cannot  al- 
ways be  discovered  without  opening  the  can,  they  evidently  sometimes 
can  be,  and  as  matter  of  fact  it  was  in  evidence. in  this  case  that  plain- 
tiffs were  given  some  allowance  for  such  cause  on  claims  made  before 
the  removal  of  the  goods,  and  it  is  possible  a  more  careful  examina- 
tion would  have  shown  others.  However  this  may  be,  it  seems  clear 
that  the  risk  of  leaks  not  discovered  before  removal  rested  on  plain- 
tiffs. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  dismiss- 
ing the  complaint,  with  costs.    All  concur. 


DRESSLER-BEAKD  MFG.  00.  v.  WINTER  GARDEN  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department    May  9,  1916.) 

1.  Sales  ^=s»79— Place  of  Delivebt— Goods  Made  to  Order. 

The  place  of  deUvery  of  goods  manufactured  to  order,  in  the  absence  of 
an  agreement  to  the  contrary,  is  the  manufacturer's  place  of  business^ 
where  the  goods  are  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  {}  214^-216;  Dec  Dig. 
«=»79.] 

2.  Sales  ^s»81(1) — Contbaciv-Tiiie  of  Essence. 

Where  a  manufacturing  company,  in  its  letter  proposing  to  build  a  ma- 
chine for  an  amusement  company,  simply  stated  that  it  expected  to  start 
the  model  at  once  and  finish  "within  three  weeks'  time  from  receipt  of  the 
order,"  while  the  amusement  company,  in  its  letter  of  acceptance,  made  no 
mention  of  the  time  within  which  the  machine  was  to  be  finished,  time 
was  not  of  the  essence  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  {  217;  Dea  Dig.  «=s> 
81(1).] 
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8,  Sales  ^c»178(1) — IjIabtiaty  of  Buyer. 

Where  an  amusement  company  gave  a  manufacturing  company  an  order 
to  construct  a  model  of  "A  Growing  Airship  through  a  Projectorscope," 
the  purpose  of  the  machine  being  to  throw  upon  a  screen  a  picture  of  an 
approaching  and  receding  airship,  and  the  machine,  when  completed,  was 
used  for  the  experimental  purposes  contemplated  by  the  parties,  and  ac- 
tually tested  by  the  amusement  company  after  completion,  when  the  in- 
ventor, the  amusement  company's  employ^,  discovered  It  did  not  work,  the 
amusement  company  was  liable  for  the  price. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  S  451 ;  Dec.  Dig.  «g=» 
178(1).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  the  Dressier-Beard  Manufacturing  Company  against  the 
Winter  Garden  Company,  Incorporated.  From  a  judgment  for  de- 
fendant and  against  plaintiff  on  defendant's  counterclaim,  plaintiff  ap- 
peals. Judgment  reversed,  defendant's  counterclaim  dismissed,  and 
judgment  ordered  for  plaintiff  for  the  amount  demanded  in  its  com- 
plaint. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

William  A.  Reynolds,  of  New  York  City,  for  appellant. 

William  Klein,  of  New  York  City  (Jacob  Klein  and  William  Klein, 
both  of  New  York  City,  of  counsel),  for  respondent 

WHITAKER,  J.  On  February  3,  1914,  defendant  gave  plaintiff  an 
order  to  construct  a  model  of  "A  Growing  Airship  through  a  Pro- 
jectorscope."  The  purpose  of  the  machine,  when  completed,  was  to 
throw  upon  a  screen  a  picture  of  an  approaching  and  receding  airship. 
The  inventor  of  the  device  was  Thomas  A.  Morris.  The  apparatus  to 
be  made  by  the  plaintiff  was  simply  a  model.  It  was  not  for  actual  use, 
and  plaintiff  was  building  it  under  the  instructions  and  in  accordance 
with  experiments  6i  Thomas  A.  Morris,  who  was  in  the  employ  of  the 
defendant. 

[1]  The  record  shows  that  plaintiff  proved  its  case,  and  the  evidence 
of  the  defendant  does  not  disprove  it.  Defendant's  only  witness  prac- 
tically admits  the  model  was  completed  in  accordance  with  instructions. 
There  was  a  question  as  to  the  place  of  delivery.  Plaintiff's  witness 
swore  positively  that  it  was  to  be  delivered  in  its  place.  Defendant's 
witness  was  not  sure  as  to  the  place  of  delivery.  In  the  absence  of 
proof  of  an  agreement  to  the  contrary,  the  place  of  delivery  would 
have  been  plaintiff's  place  of  business  where  the  model  was  made. 

[2,  3]  Defendant  claimed  that  the  machine  was  to  be  completed  with- 
in three  weeks,  and  that  time  was  the  essence  of  the  contract  I  can 
find  nothing  in  the  evidence  that  specifically  required  the  machine  to 
be  completed  within  three  weeks.  The  plaintiff  in  its  letter  (Plaintiff's 
Exhibit  2)  proposing  to  build  the  machine  simply  stated*  that : 

*'He  expected  to  start  the  model  at  once  and  finish  within  three  weeks'  time 
from  receipt  of  order." 

Defendant  in  its  letter  of  acceptance  of  the  proposition  makes  no 
ciiention  of  time  within  which  the  machine  was  to  be  finished.    As  mat- 
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ter  of  fact,  the  machine  was  used  for  the  experimental  purposes  con- 
templated by  the  parties,  and  was  actually  tested  by  the  defendant  aft- 
er it  was  completed,  and  the  inventor,  Morris,  found  it  would  not 
work ;  and  the  evidence  of  the  plaintiff  was  that  it  was  finished  about 
the  first  part  of  May.  It  appears  to  me  from  the  whole  case  that  plain- 
tiflF  duly  performed  its  part  of  the  contract,  and  that  defendant  did 
not  establish  a  good  defense,  and  did  not  sustain  its  counterclaim. 

The  judgment  should  therefore  be  reversed,  with  $30  costs,  defend- 
ant's counterclaim  dismissed,  and  judgment  ordered  for  the  plaintiff 
for  the  amount  demanded  in  its  complaint,  with  costs  in  the  Municipal 
Court.    All  concur. 


KRAUS  V.  CAAIMANN  et  al. 
(Supreme  CJourt,  Appellate  Term,  First  Department.    May  9,  1916.) 

Bbokers  ®=»86(8) — Compensation— Evidence. 

In  a  suit  by  one  broker  against  another  for  a  share  In  commissions  re- 
ceived by  the  second  for  effecting  a  leasing,  evidence  held  not  to  sustain 
a  verdict  for  plaintiff  for  commissions  on  more  than  a  part  of  the  leased 
property,  where  the  contract  in  regard  to  sharing  commissions  referred 
only  to  part  of  the  premises,  and  the  arrangement  testliled  to  by  plaintiff 
covered  only  that  portion. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent.  Dig.  |  117 ;  Dea  Dig. 
«s=>86(8).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  David  Kraus  against  Herman  Cammann  and  others. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for 
new  trial,  defendants  appeal.    Reversed,  and  new  trial  granted. 

See,  also,  154  N.  Y.  Supp.  125. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Delafield,  Howe,  Thorne  &  Rogers,  of  New  York  City  (John  M. 
Holzworth  and  John  Ross  Delafield,  both  of  New  York  City,  of  coun- 
sel), for  appellants. 

Joseph  Rosenzweig,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  Appeal  by  defendants  from  a  judgment  entered 
on  a  verdict  and  from  an  order  denying  a  new  trial.  The  action  is 
brought  by  a  real  estate  broker  against  another  real  estate  broker  to 
recover  a  share  of  a  commission  received  by  defendants  on  the  leasing 
of  certain  property.  Plaintiff  alleges  an  agreement  between  defend- 
ants and  himself  whereby,  in  the  event  of  a  sale,  lease,  or  exchange 
of  a  certain  parcel  of  real  estate,  plaintiff  should  have  one-third  of  the 
commission. 

It  is  not  contradicted  that  a  lease  of  the  premises  specified  in  the 
complaint  with  another  parcel  was  effected  and  that  a  commission 
therefor  was  received  by  defendant.  At  the  trial  plaintiff  contended 
that  under  the  contract  he  was  entitled  to  one-third  of  the  entire  com- 
mission.   Defendant  contended  that  the  contract  with  plaintiff  referred 
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only  to  a  sale  or  exchange  of  the  property  referred  to,  and  did  not 
include  a  lease  of  the  same,  and  that  in  no  event  could  plaintiff  be 
entitled  to  share  in  the  commission  as  to  any  other  property  than  167- 
169  Pearl  street  specified  in  the  complaint,  and  defendants  requested 
the  court  to  charge  that,  in  the  event  the  jury  finds  that  the  plaintiff 
is  entitled  to  a  verdict,  his  verdict  is  limited  to  one-third  of  the  com- 
mission on  the  premises  167-169  Pearl  street,  and  not  to  the  whole 
property,  including  Mr.  Eno's  property  and  the  building  upon  it  This 
was  refused,  and  the  jury  returned  a  verdict  for  the  full  amount  of 
one-third  of  the  entire  commission. 

The  jury  must  have  found,  therefore,  that  the  contract  covered  a 
lease,  as  well  as  a  sale  or  exchange,  and  included  one-third  of  the  en- 
tire commission  received  on  the  lease  of  the  parcel  167-169  Pearl 
street  and  the  other  adjoining  property.  So  far  as  the  finding  that  the 
contract  covered  a  lease  as  well  as  a  sale  or  exchange  is  concerned, 
there  was  sufficient  evidence  to  support  it;  but  on  the  question  as  to 
the  contract's  including  one-third  of  the  commission  on  other  proper- 
ty it  was  clearly  against  the  weight  of  evidence.  Not  only  does  the 
contract,  as  set  forth  in  the  complaint,  relate  solely  to  the  premises 
167-169  Pearl  street,  but  by  no  fair  construction  can  the  arrangement 
as  testified  to  by  plaintiff  be  held  to  be  more  than  an  agreement  to 
share  in  any  commission  earned  by  the  sale,  exchange,  or  lease  of  the 
specific  parcel  of  which  plaintiff  had  charge.  Giving  the  fullest  signifi- 
cance to  the  language  used,  as  testified  by  him,  it  fails  utterly  to  show 
more  than  that.  The  suggestion  that  plaintiff  was  to  receive  one- 
third  of  the  commission  realized  from  the  lease  of  other  property  than 
the  one  he  represented  is  entirely  unwarranted  by  the  testimony  of 
plaintiff  himself  as  to  the  terms  of  the  contract. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellants 
to  abide  the  event.    All  concur. 


SAUNDERS  V.  STERN  BROS. 

(Supreme  Court,  AppeUate  Term,  First  Department    May  9,  19ia) 

Master  and  Sebvant  ^s»3&-*Action  fob  WAGEa— Amount  of  Rbcpvebt. 

Where  defendant  hired  plaintiff  as  a  buyer  for  one  year,  and  later  dis- 
charged him  before  the  term  was  completed,  plaintiff  could  not  recover 
any  sum  due  after  the  discharge,  in  an  action  for  wages  based  upon  the 
contract ;  his  remedy  being  an  action  for  damages  for  breach  (tf  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Cent  Dig.  H  12,41; 
Dea  Dig.  <Ss=>35.]  •»••*-» 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. ^ 

Action  by  David  Saunders  against  Stern  Bros.  From  a  judgment 
for  the  plaintiff  for  $115  damages  and  $18  costs,  he  appeals.    Affirmed. 

Argued  March  term,  1916,  before  PENDLETON  and  WHIT- 
AKER,  JJ. 

John  J.  Halpin,  of  New  York  City,  for  appellant 

Edgar  H.  Rosenstock,  of  New  York  City  (Isidor  E.  Schlesinger,  of 
New  York  City,  of  counsel),  for  respondent. 
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WHITAKER,  J.  Action  for  wages.  The  record  discloses  the  fol- 
lowing facts,  which  are  practically  conceded : 

On  the  5th  day  of  October,  1914,  defendant  hired  plaintiff  as  a 
buyer  for  the  term  of  one  year,  beginning  on  the  5th  day  of  October, 

1914,  and  ending  on  the  4th  day  of  October,  1915,  at  a  salary  of  $6,- 
000  a  year.  On  June  19,  1915,  defendant  informed  plaintiff  he  need 
not  perform  any  mdre  services  under  the  contract,  but  that  the  de- 
fendant would  continue  to  pay  him  his  salary  until  the  expiration  of 
the  contract  period,  and  to  call  every  Tuesday  and  get  his  salary. 
Plaintiff  acquiesced,  and  thereupon  the  salary  was  paid  to  him  every 
Tuesday  until  July  27th.  The  payment  of  the  salary  due  on  that  day 
was  refused.    Plaintiff  began  this  action  on  August  14,  1915. 

The  action  was  for  salary,  and  after  trial  the  court  wrote  a  memo- 
randum and  gave  plaintiff  judgment  up  to  July  27th — "up  to  the  time 
of  the  discharge."  The  plaintiff  denied  that,  when  the  defendant  re- 
fused to  give  him  any  further  salary,  he  discharged  him;  but  the 
defendant  testified  that  he  discharged  plaintiff  on  the  27th  day  of  July, 

1915.  The  court  has  found  that  the  plaintiff  was  discharged  on  July 
27th,  and  the  court  held  that,  inasmuch  as  the  action  was  for  salary, 
salary  could  not  be  recovered  after  the  discharge,  which  was,  of  course, 
equivalent  to  holding  that,  in  order  to  enable  the  plaintiff  to  recover 
any  sum  due  after  the  discharge,  the  action  should  have  been  for  dam- 
ages, and  not  for  salary ;  that  is,  for  a  breach  of  the  contract,  and  not 
upon  the  contract. 

The  court,  we  think,  correctly  decided  the  case.  The  only  recovery 
under  the  form  of  action  which  plaintiff  brought  was  for  the  amount 
of  wages  accrued  up  to  the  time  of  discharge.  Howard  v.  Daly,  61  N. 
Y.  362,  19  Am.  Rep.  285. 

Judgment  affirmed,  with  $25  costs  to  respondent. 

PENDLETON,  J.,  concurs. 


HOOHBERQ  CONTRACTING  CO.,  Inc.,  v.  P.  &  P.  AUTO  TRANSP.  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  9,  1916.) 

1.  Contracts  ^=»171(1) — Constbitction — Bntibb  ob  Severabu:  Contbaots. 

A  contract  whereby  defendant  was  to  f umlsh  plaintiff  an  auto  truck  for 
30  days  at  |24  a  dajr,  payable  at  the  end  of  each  14  days,  was  an  entire 
contract  as  to  each  payment,  and  defendant  could  not  recover  upon  a  quan- 
tum meruit  for  4  days'  services,  if  before  any  payment  was  due  It  broke 
the  contract 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §|  754,  755;  Dec. 
Dig.  <g=»171(l).] 

2.  Contracts  ^»312(3) — ^Bbeach— Recovbbt. 

If  defendant  agreed  to  furnish  an  auto  truck  to  plaintiff  from  day  to 
day  at  an  agreed  compensation  payable  each  day,  plaintiff  was  not  en- 
titled to  recover  damages  for  defendant's  nonperformance,  where  he  had 
failed  to  make  the  payments  when  due,  as  defendant  was  not  bound  to 
furnish  a  truck  for  any  definite  time. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  |  1279^ ;  Dec. 
Dig.  «=»312(3).] 

^s»For  oth«r  casM  see  same  topic  4b  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  IndezsR 
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3.  Tbial  ^B»398—FmDiN OS— Inconsistency. 

In  an  action  for  damages  from  defendant's  failure  to  furnish  an  auto 
truck  for  30  days  at  $24  per  day,  payments  to  be  made  every  14  days,  where 
defendant  claimed  that  it  agreed  only  to  furnish  the  truck  from  day  to 
day  at  a  compensation  payable  each  day,  and  counterclaimed  for  4  days* 
services,  a  judgment  for  plaintiff  for  $700,  including  an  allowance  of  the 
counterclaim,  was  erroneous,  as  being  in  effect  two  inconsistent  judgments. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig,  §§  946,  947;  Dec.  Dig. 
<®=>398.] 

4.  CoNTBACTs  ^=>316(1) — Perpobmance— Waiver. 

In  such  contract,  plaintiff  at  the  trial,  or  at  any  time,  had  the  right  to 
waive  the  condition  of  complete  perljormance,  as  a  concurrent  or  precedent 
condition  to  defendant's  right  to  payment  for  the  services  rendered. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  |  1480 ;  Dec.  Dig. 
<@==>316(1).] 

5.  Dahagbs  ^=»  120(1) — ^Meabtjb]<>— Breagu  or  Contract. 

In  an  action  for  damages  from  defendant's  breach  of  its  agreement  to 
furnish  an  auto  truck  for  30  days  at  $24  per  day,  the  ordinary  measure 
of  damages  would  be  the  difference  between  the  agreed  price  and  the 
usual  market  price  for  the  hire  of  the  auto  truck, 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  §§  291,  303-305; 
Dec.  Dig.  «=»120a)J 
8.  Damaosb  «=»163(1) — Burden  of  Proof— Breach  of  Contract. 

Where  there  was  no  evidence  of  damages  from  breach  of  contract,  the 
judgment  of  $700  for  plaintiff  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  {$  454,  455;  Dec. 
Dig.  t©=>l63(l).] 

7.  Damages  ^»40(4) — Special  Damage— Breach  op  Coin«ACT. 

In  an  action  for  damages  for  defendant's  breach  of  its  agreement  to 
furnish  an  auto  truck  for  30  days  at  an  agreed  price  per  day,  payable  each 
14  days,  where  it  was  not  shown  that  no  other  auto  trucks  could  be  hired 
to  take  the  place  of  defendant's  truck,  plaintiff  was  not  entitled  to  the 
value  of  its  contract  ^ith  the  wrecker  of  a  house  to  buy  brick,  as  special 
damages  may  be  awarded  only  when  they  are  the  natural  and  proximate 
result  of  the  breach  of  contract,  and  are  within  the  contemplation  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  §  88;  Dec.  Dig. 
«=»40(4).] 

8.  Damages  ^=5>120(1) — ^Measure— Loss  of  Contract. 

In  such  case,  the  value  of  the  contract  between  the  plaintiff  and  the 
house  wrecker  would  ordinarily  be  the  dllf  erence  bet%veen  the  agreed  price 
of  the  bricks  which  the  wrecker  had  sold  to  plaintiff  and  the  market  price 
of  such  bricks  delivered  at  a  building  in  course  of  demolition. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  §f  201,  303-^05: 
Dec.  Dig.  «=»120(1).] 

0.  Damages  ^»40(4> — Evidence— Special  Damages. 

In  such  case,  where  there  was  no  evidence  of  such  market  price,  or  that 
plaintiff's  agreement  to  furnish  the  bricks  to  a  third  party  was  ever  known 
to  defendant  the  plaintiff's  profits  on  its  contract  with  such  third  party 
were  not  within  the  rule  as  to  special  damages. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  §  88:  Dec.  Dig. 
«=»40(4).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  the  Hochberg  Contracting  Company,  Incorporated,  against 
the  F.  &  P.  Auto  Transportation  Company,  Incorporated.     From  a 

es^For  other  cases  see  same  topic  ft  KET-NUMBEIS  In  all  Key^Numbered  Dlgwts  St  Indexee 
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judgment  for  plaintiff  for  alleged  breach  of  contract,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  March  term,  1916,  before  LEHMAN,  WHITAKER,  and 
PENDLETON,  JJ. 

Ross  &  Ross,  of  Brooklyn  (Leroy  W.  Ross,  of  Brooklyn,  of  counsel), 
for  appellant. 

Mortimer  W.  Solomon,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  has  brought  an  action  for  damages 
which  it  claims  that  it  suffered  by  reason  of  the  failure  of  the  defend- 
ant to  furnish  an  auto  truck  to  haul  bricks.  The  plaintiff  contends  that 
the  defendant  agreed  to  furnish  such  a  truck  for  one  month,  and  that 
the  agreement  was  made  in  contemplation  of  a  contract  which  the 
plaintiff  had  made  to  buy  and  promptly  haul  away  bricks  from  a  build- 
ing in  Eighty-Sixth  street  whidi  was  being  demolished.  The  defendant 
denies  that  it  agreed  to  furnish  a  truck  for  30  days,  and  claims  that 
the  agreen>ent  was  only  to  furnish  a  truck  by  the  day;  that  it  fur- 
nished a  truck  for  4  days,  and  that  it  was  never  paid  for  these  4  days, 
and  that  it  therefore  refused  to  furnish  the  truck  any  longer ;  and  it 
counterclaims  for  the  alleged  agreed  price  for  the  auto  truck  for  the 
4  days. 

At  the  trial  the  plaintiff  produced  some  testimony,  although  it  is 
rather  vague,  that  its  foreman  arranged  with  a  person  representing 
himself  as  the  manager  of  the  defendant  for  an  auto  truck  for  one 
month  at  $24  a  day,  pa)mients  to  be  made  every  14  days ;  that  the  de- 
fendant after  4  days  refused  to  furnish  the  auto  truck  because  some 
one  offered  it  more;  that  thereafter  he  telephoned  to  three  concerns 
in  an  attempt  to  hire  another  auto  truck  with  a  dump,  which  is  the 
only  kind  of  an  auto  truck  which  would  serve  his  purpose ;  and  that 
these  concerns  were  the  only  concerns  which  rented  out  such  trucks 
**so  far  as  he  knows."  The  plaintiff  further  showed  that  thereafter 
the  wrecker,  who  had  agreed  to  sell  him  the  bricks,  gave  him  3  days' 
notice  to  obtain  other  trucks,  and  then  canceled  the  contract ;  that  at 
that  time  he  had  agreements  to  deliver  the  bricks  in  the  Bronx  and 
in  East  New  York ;  and  that  these  agreements  would  have  shown  large 
profits,  if  he  could  have  obtained  the  trucks  to  make  the  deliveries. 

The  defendant,  on  the  other  hand,  testified  that  it  agreed  only  to 
furnish  a  truck  by  the  day,  that  the  plaintiff  did  not  pay  for  the  4 
days  it  used  the  truck,  and  that  it  thereupon  refused  to  furnish  the 
truck  any  longer.  It  also  produced  testimony  tending  to  show  that 
there  were  50  or  60  concerns  which  were  in  the  business  of  renting 
out  such  trucks  in  the  Greater  City  of  New  York  and  12  or  14  in 
Brooklyn.  Upon  this  testimony  the  trial  justice  decided  that  the  plain- 
tiff was  entitled  to  a  judgment  for  the  sum  of  $700,  and  that  such  judg- 
ment included  an  allowance  of  $%  on  the  defendant's  counterclaim. 

[1-4]  Assuming  that  the  plaintiff's  testimony  as  to  the  making  of 
the  contract  is  true,  and  that  he  has  sufficiently  shown  that  defendant 
recognized  that  the  person  representing  himself  as  manager  had  au- 
thority to  make  the  contract,  then  it  is  established  that  the  defendant 
agreed  to  furnish  the  plaintiff  with  an  auto  truck  for  30  days  at  the 
158  N.Y.S.— 56 
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rate  of  $24  a  day,  payable  at  the  end  of  each  14  days.  It  is  too  well 
established  to  require  citation  that  such  a  contract  is  entire,  at  least  so 
far  as  concerns  each  payment,  and  the  defendant  cannot  recover  upon 
a  quantum  meruit  for  4  days'  services,  if  before  any  payment  was  due 
it  broke  its  contract.  On  the  other  hand,  if  we  assume  that  the  de- 
fendant's story  is  true,  then  the  contract  was  only  to  furnish  the  auto 
trucks  from  day  to  day,  and  the  agreed  compensation  was  payable 
each  day.  Under  such  a  contract  the  plaintiff  is  entitled  to  no  recov- 
ery, both  because  it  has  concededly  failed  to  pay  the  agreed  amount 
when  it  became  due,  and  because  the  defendant  was  not  bovmd  to  fur- 
nish a  truck  for  any  definite  term.  Yet  the  trial  justice  has  held  that 
each  party  is  entitled  to  a  recovery,  and  the  decision  practically  gives 
two  inconsistent  judgments. 

The  plaintiff  claims  that  the  reason  the  trial  justice  arrived  at  this 
result  is  because  it  did  not  at  the  trial  really  contest  the  defendant's 
counterclaim,  because  it  believed  that  in  fairness,  if  not  in  law,  the 
defendant  was  entitled  to  a  recovery  for  the  4  days'  service  of  the 
truck.  Of  course,  a  party  can  waive  any  rule  of  law  of  benefit  to  it 
and  the  plaintiff  at  the  trial,  or  at  any  other  time,  had  a  right  to  waive 
the  condition  of  complete  performance  as  a  concurrent  or  precedent 
condition  to  defendant's  right  of  payment.  The  record,  however, 
shows  no  such  waiver,  and  upon  this  record  we  are  bound  to  hold  that 
the  trial  justice  has  made  inconsistent  findings. 

[5,  8]  Aside,  however,  from  this  fact,  the  record  shows  no  evidence 
which  would  entitle  the  plaintiff  to  the  damages  awarded.  The  usual 
measure  of  damages  for  the  defendant's  alleged  breach  of  contract 
would  be  the  difference  between  the  agreed  price  and  the  usual  market 
price  for  the  hire  of  the  auto  truck.  There  is,  however,  no  evidence  of 
such  damages  on  the  record. 

[7]  The  plaintiff,  however,  claims  that  it  is  entitled  in  this  case  to 
special  damages,  viz.,  the  value  of  the  contracts  which  it  lost  through 
the  failure  of  the  defendant  to  furnish  an  auto  truck.  Special  damages 
may  be  awarded  only  when  they  are  the  natural  and  proximate  result 
of  the  breach  of  contract,  and  were  within  the  contemplation  of  the 
parties.  In  this  case  the  loss  of  the  contract  which  the  plaintiff  had 
with  the  wrecker  of  the  house  is  the  natural  and  proximate  result  of 
the  defendant's  alleged  breach  of  contract  only  if  it  was  unable  with 
reasonable  diligence  to  procure  other  auto  trucks.  The  testimony  on 
this  point  is  only  that  the  plaintiff  tried  unsuccessfully  to  hire  other 
auto  trucks  from  three  concerns,  which  "so  far  as  he  knows"  are  tiie 
only  concerns  which  hire  such  trucks.  Obviously  the  knowledge  of  the 
plaintiff  of  the  parties  from  whom  auto  trucks  could  ordinarily  be  hired 
is  immaterial,  if  it  could  by  reasonable  diligence  have  learned  the  names 
of  more  parties  engaged  in  the  business  of  renting  auto  trucks.  In 
view  of  the  undisputed  testimony  of  the  defendant  that  there  are  many 
concerns  engaged  in  this  business,  whose  names  even  appear  in  the 
classified  telephone  directory,  it  seems  to  me  that  it  is  impossible  to 
hold  that  the  plaintiff  has  shown  that  no  other  auto  trucks  could  be 
hired  to  take  the  place  of  the  defendant's  truck. 

[8,  9]  Moreover,  the  value  of  the  contract  between  the  plaintiff  and 
the  house  wrecker  would  ordinarily  be  the  difference  between  the 
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agreed  price  of  the  bricks  which  the  wrecker  agreed  to  sell  and  the 
market  price  of  secondhand  bricks  delivered  at  a  building  in  course 
of  demolition.  The  plaintiff,  however,  has  presented  no  evidence  of 
such  market  value ;  but  he  has  been  permitted  to  recover  the  profits 
which  he  would  have  made  by  selling  to  two  other  parties  under  con- 
tract with  them.  There  is  absolutely  no  evidence  that  the  agreements 
with  these  parties  were  ever  called  to  the  defendant's  attention,  and 
the  profits  which  plaintiff  would  have  made  under  these  contracts  is 
under  the  circumstances  of  the  case  not  within  the  rule  as  to  special 
damages. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  $30  costs 
to  appellant  to  abide  the  event. 

WHITAKER,  J.,  concurs.    PENDLETON,  J.,  concurs,  on  the  last 
ground  stated  in  the  opinion. 


TIRRE  V.  BUSH  TERMINAL  CO. 
(Supreme  Court,  AppeUate  Division,  Third  Department.    May  8, 1916.) 

1.  Masteb  and  Sebvant  «=>417(7) — Injuries  to  Sebvani^Wobkmen*b  Com- 

pensation Act— Findings  of  Commission. 

Where  there  was  evidence  to  warrant  it  a  finding  of  fact  by  the  Indus- 
trial Commission,  in  a  proceeding  under  the  Workmen's  Compensation  JjBw 
(Consol.  Laws,  c.  67),  is  conclusive  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Doc.  Dig.  ^=» 
417(7).] 

2.  Masteb  and  Servant  ^=»405(4) — Injubies  to  Sebvant— Wobkmxn'b  Com- 

pensation Act— Evidence. 

In  a  proceeding  to  recover  under  the  Workmen's  Compensation  Law 
for  the  death  of  a  servant,  evidence  held  to  warrant  a  finding  that  the 
servant  accidentally  met  his  death  while  in  the  course  of  his  employment. 

[Ed.  Note. — ^Tor  other  cases,  see  Master  and  Servant,  Dec.  Dig.  e=» 
405(4).] 

3.  3fA8TEB  AND  SeBVANT  ^=s>405(6) — WORKMEN'S  COMPENSATION  ACT— PbOCEED- 

iNQS— Evidence. 

Evidence  held  Insufiicient  to  Jastify  a  finding  that  the  claimant,  deceas- 
ed's mother,  was  a  dependent  so  as  to  be  entitled  to  compensation  under 
the  Workmen's  Compensation  Law,  §  16,  subd.  4,  which  makes  dependency 
a  condition  to  right  to  compensation. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  ^s» 
405(5).] 

4.  Masteb  and  Ssbvant  ^=»414— Wobkmbn's  Compensation  Law-^Dutt  of 

Offigebs. 

As  it  is  the  duty  of  a  deputy  commission  in  charge  of  a  hearing  under 
the  Workmen's  CJompensation  Law  to  do  justice  between  the  parties,  hb. 
award  should  not  be  made  on  flimsy  evidence,  where  it  appeared  by  ad- 
journment sutficient  evidence  of  the  matter  in  controversy  could  be  se- 
cured. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  ^=s> 
414.] 

5.  Masteb  and  Sbbvand  «=»386(1) — Wobkmen's  Compensation  Law— Funebal 

Expenses. 

Under  the  Workmen's  C<mipensatlon  Law,  allowing  a  benefit  for  reason- 
able funeral  expenses  not  exceeding  $100,  no  award  for  services  rendered 

^=9For  other  cases  see  same  topic  4b  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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by  a  relative  of  the  deceased  In  connection  wltli  his  funeral  can  be  made, 
It  not  appearing  that  such  person  expended  any  moneys. 

[KU.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  ^ 

sseii).] 

e.  Appeal  and  Error  <g=>G62(l) — ^Record— <3onclusiveness. 

The  record  on  appeal  is  conclusive  of  the  proceedinp^s  below,  this  bebig 
particularly  true  where  counsel  signs  a  stipulation  settling  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  285D; 
Dec.  Dig.  <S=>ee2(l).] 

Appeal  from  State  Industrial  Commission. 

Proceedings  by  Meta  A.  Tirre,  mother,  for  compensation  under  the 
Workmen's  Compensation  Act  for  the  death  of  August  Tirre  against 
the  Bush  Terminal  Company.  From  an  award  made  to  the  claimant 
and  another,  defendant  appeals.  Reversed  and  remanded  to  the  In- 
dustrial Commission. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Cullen  &  Dykman,  of  Brooklyn  Qackson  A.  Dykman,  of  Brooklyn, 
■of  counsel),  for  appellant. 

Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

William  Kronenwett,  of  New  York  City,  for  respondent 

LYON,  J.  The  decision  of  the  State  Industrial  Commission 
awarded  to  Meta  A.  Tirre,  the  mother  of  August  Tirre,  deceased,  $2.10 
weekly  during  dependency,  and  to  Eiber  Staak,  the  brother-in-law  of 
deceased,  $100  for  his  services  in  the  matter  of  the  funeral  of  deceased. 
The  appellant  complains  of  each  of  the  above-mentioned  awards  upon 
the  ground  that  the  evidence  was  insufficient  to  justify  the  finding  of 
the  Commission  that  the  deceased  came  to  his  death  by  reason  of  a 
personal  injury  which  arose  out  of  his  employment,  and  also  upon  the 
ground  tliat  the  dependency  of  the  claimant  was  not  shown,  nor  the 
right  of  Eiber  Staak  to  the  award  made  to  him. 

[1,2]  August  Tirre  was  a  floatman  employed  by  the  appellant,  which 
operated  a  terminal  at  Brooklyn,  N.  Y.,  and  in  the  prosecution  of  its 
business  transported  floats,  carrying  cars,  between  its  terminal  and  the 
various  termini  of  the  railroads  along  New  York  Harbor.  It  was 
the  duty  of  a  floatman  to  take  records  of  the  cars  upon  the  float;  to 
see  that  the  cars  were  properly  charged  up ;  that  the  brakes  were  ap- 
plied and  placed  under  the  wheels ;  and  that  the  tugboats  were  prop- 
erly tied.  The  floatman  was  subject  to  orders  from  the  tugboat  when 
the  float  was  being  transferred.  At  midnight  of  July  24,  1915,  the 
deceased  arrived  at  the  terminal  of  appellant  on  float  31  from  the  Le- 
high Valley  railroad  terminus  at  Jersey  City.  Thereupon  he  was  di- 
rected by  the  bridgeman,  who  was  his  superior,  to  take  his  three  lamps 
and  other  portions  of  his  gear  and  go  aboard  float  6  then  at  the  pier, 
which  was  loaded  with  cars,  and  to  stand  by  until  the  tug  which  had 
brought  float  31  over  should  return  to  take  float  6  to  the  bridge,  where 
the  cars  which  were  upon  the  float  would  be  run  upon  railroad  tracks 
of  the  terminal  system  and  thence  to  the  various  points  of  ultimate 
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destination.  The  deceased  was  not  seen  alive  subsequent  to  the  giving 
of  such  directions  to  him  by  the  bridgeman.  That  the  deceased  fol- 
lowed such  directions  and  went  upon  float  6  is  proven  by  the  fact  that 
about  20  minutes  later,  when  the  tug  came  to  take  the  float  to  the 
bridge,  the  lanterns  and  gear  of  the  deceased  were  upon  the  float.  Two 
or  three  days  later  the  drowned  body  of  the  deceased  was  found 
floating  in  the  slip.  While  the  precise  cause  of  deceased  getting  into 
the  water  is  left  to  conjecture,  the  evidence  was  sufficient  to  fairly 
make  the  question  as  to  whether  it  arose  out  of  the  employment  one 
of  fact  for  the  Commission.  That  the  death  was  accidental,  and  that 
it  occurred  in  the  course  of  his  employment  wWle  the  deceased  was 
doing  his  regular  work,  is  admitted  by  the  employer  in  its  first  notice 
of  injury.  That  the  deceased  may  have  slipped  and  fallen  from  the 
float  while  inspecting  the  manner  in  which  the  car  brakes  had  been 
left,  or  in  examining  to  see  that  the  lines  by  which  the  float  was  stayed 
to  the  pier  were  free  is  not  improbable.  The  doing  of  each  of  these 
acts  was  in  the  line  of  his  duty.  He  was  doubtless  ignorant  of  the 
manner  in  which  the  brakes  and  the  lines  were,  as  he  had  just  arrived 
at  the  pier,  while  float  6  had  been  there  for  five  or  six  hours.  It  was 
a  matter  of  ordinary  prudence  for  the  deceased  to  make  such  inspec- 
tions in  order  that  he  might  be  assured  that  when  the  tug  had  been 
attached  to  the  float  he  might  be  able,  while  standing  upon  the  float, 
to  swing  the  lines  off  the  pier  posts,  which  it  would  then  be  his  duty 
to  do,  and  might  also  be  assured  that  the  cars  were  so  stayed  upon 
the  float  that  they  would  remain  there  while  the  float  was  being  moved. 
The  performance  of  these  or  other  duties  which  would  take  him  about 
the  float  was  doubtless  what  suggested  to  the  bridgeman  the  testi- 
mony that  deceased  might  have  fallen  and  hit  his  head  against  the  pier. 
It  is  also  to  be  noticed  that  the  toilets  were  upon  the  pier  and  tugs,  and 
none  upon  the  floats.  The  theory  of  suicide  finds  no  support  in  the 
evidence,  and  is  excluded  by  the  concession  that  the  death  was  ac- 
cidental. We  think  the  question  as  to  whether  the  death  arose  out  of 
the  employment  was  fairly  one  of  fact,  and  that  the  finding  of  the 
Commission  in  that  regard  was  a  reasonable  inference  from  the  proofs. 
The  finding  of  the  Commission  is  therefore  conclusive  upon  this  appeal. 
[3,  4]  The  second  question  which  arises  is  whether  the  Commission 
was  justified  in  finding  that  the  mother  of  deceased  was  dependent 
upon  him.  "Dependent,"  as  used  in  the  Compensation  Act,  means  one 
who  looks  to  another  for  support  or  help.  Jackson  v.  Erie  R.  Co.,  86 
N.  J.  Law,  550,  91  Atl.  1035.  It  is  not  necessary  that  the  dependency 
be  total  in  order  to  entitle  the  dependent  to  the  benefit  of  the  statute. 
Walz  V.  Holbrook,  170  App.  Div.  6,  155  N.  Y.  Supp.  703.  The  stat- 
ute makes  dependency  at  the  time  of  the  death  a  condition  for  mak- 
ing an  award  to  a  parent.  Subdivision  4,  §  16,  Workmen's  Compen- 
sation Law.  It  was  held  in  the  case  of  Main  Colliery  Co.  v.  Davies,  2 
W.  C.  C.  108,  that  the  mere  fact  that  a  father  receives  money  from  a 
son  and  expends  it  is  not  alone  sufficient  to  establish  dependency.  The 
evidence  as  to  dependency  is,  at  best,  very  meager.  It  consists  solely 
of  hearsay  testimony  of  Eiber  Staak,  the  brother-in-law  of  the  de- 
ceased, and  the  son-in-law  of  the  claimant.    Concisely  stated,  this  tes- 
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timony  is  that  the  witness  had  been  told  by  the  deceased  that  from 
time  to  time  he  had  sent  money  to  his  mother,  who  Uved  in  Germany, 
but  in  what  amounts,  or  how  often,  the  deceased  did  not  tell  the  wit- 
ness. Witness  could  not  tell  exactly  when  or  how  often  deceased  had 
told  him  of  sending  money,  and  did  not  know  when  he  last  told  him, 
the  date  of  which  might  be  important  as  bearing  upon  the  question  as 
to  whether  the  mother  might  be  presumed  to  be  still  living,  nor  how 
many  times  he  had  told  him,  but  that  they  worked  together,  and  he 
had  told  him  "lots  of  times" ;  that  he  could  not  exactly  remember  the 
words  his  brother-in-law  used  in  telling  him.  The  witness  also  testi- 
fied that  he  and  his  wife,  Lena  Staak,  sister  of  deceased,  had  never 
talked  over  sending  her  mother  money ;  that  he  did  not  know  whether 
his  wife  sent  her  mother  money,  that  "she  might  do  so  on  the  quiet" ; 
and  also: 

"Q.  Didn't  your  wife  often  tell  you  that  he  was  sending  money  home?  A. 
Of  course,  she  got  letters,  and  In  the  letter  her  mother  stated  that  she  received 
the  money  from  him,  and  that  she  was  pleased  to  receive  it,  but  about  these 
conversations,  I  forget  about  it" 

The  only  other  statement  or  suggestion  to  be  anywhere  found  in 
the  record  relating  to  the  dependency  of  the  mother,  other  than  is 
found  in  the  findings  of  the  Commission  and  the  remarks  of  claimant's 
attorney,  is  found  in  the  unverified  claim  to  the  employer  for  compen- 
sation, of  date  August  10,  1915,  signed  by  said  Lena  Staak,  stating- 
that,  acting  for  the  principal  dependent  of  deceased,  the  claim  was 
presented  on  behalf  of  deceased's  mother  in  Germany.  The  record 
will  be  searched  in  vain  for  any  evidence  confirmatory  of  the  claim 
of  actual  dependency  of  the  mother.  Even  the  hearsay  testimony  of 
the  son-in-law  contains  no  statement  that  the  moneys  were,  in  whole 
or  in  part,  necessary  for  the  support  of  the  mother,  or  were  sent  for 
that  purpose.  They  may  have  been  sent  in  discharge  of  an  indebted- 
ness. For  aught  that  appears  these  indefinite  amounts,  sent  at  uncer- 
tain times,  may  have  been  gifts  from  the  son  to  the  mother.  The  state- 
ment of  the  mother  in  the  letter  that  she  was  pleased  to  receive  it 
would  properly  apply  to  the  smallest  present  received  by  the  mother 
from  her  son  in  America.  Apparently  the  daughter  and  the  son-in- 
law  did  not  consider  the  claimant  in  need,  as  apparently  they  never 
sent  her  anything.  The  daughter  who  made  the  claim  might  be  pre- 
sumed to  know  if  the  mother  were  still  living,  and,  if  so,  as  to  her 
financial  circumstances.  Notwithstanding  this  fact,  and  that  the 
daughter,  who  had  given  her  address  upon  the  said  claim  signed  by 
her,  as  Columbus  avenue.  New  York  City,  was  apparently  the  only 
means  readily  available  of  establishing  these  vital  facts,  so  far  as  the 
record  indicates  she  was  not  called  as  a  witness,  nor  any  excuse  given 
for  her  absence,  excepting  that  stated  by  her  husband,  who  simply  said 
she  could  not  come. 

The  deputy  commissioner  in  charge  of  the  hearing  represented,  not 
only  the  employer,  but  the  employe  as  well.  It  was  his  duty  to  see 
in  justice  to  both  that  all  the  evidence  was  brought  before  the  Commis- 
sion which  was  readily  available  and  necessary  in  order  to  reach  axL 
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intelligent  and  just  conclusion.  To  this  end  we  think  that  the  testi- 
mony of  the  daughter,  who  resided  in  the  city  where  the  hearing  was 
had,  should  have  been  required  by  means  of  an  adjournment  of  the 
hearing  if  necessary,  instead  of  tlie  findings  of  dependency  being  based,, 
as  the  record  would  indicate,  solely  upon  hearsay  and  insufficient  testi- 
mony of  the  most  flimsy  character.  The  case  should  therefore  be 
sent  back  to  the  Commission,  to  the  end  that  the  testimony  of  the 
daughter  and  of  any  other  witnesses  may  be  taken  as  to  the  existence 
and  dependency  of  the  mother. 

[5,  B]  Lastly,  complaint  is  made,  and  justly,  too,  we  think,  of  the 
award  to  Eiber  Staak  of  the  sum  of  $100  "for  his  services  in  the  mat- 
ter of  the  funeral  and  burial"  of  deceased.  The  only  death  benefit  al- 
lowable under  the  Compensation  Law  for  the  funeral  and  burial  is : 
*'L  Reasonable  funeral  expenses  not  exceeding  one  hundred  dollars." 
There  is  no  provision  of  tihe  statute  which  justifies  an  allowance  for 
services  in  connection  with  the  funeral  and  burial.  There  is  nothing 
whatever  in  the  record  indicating  that  Eiber  Staak  had  paid  or  had  be- 
come liable  for  the  payment  of  any  part  of  any  funeral  expenses,  or 
had  ever  made  any  claim  to  that  effect.  In  fact,  in  the  whole  record, 
there  is  not  a  word  relating  to  the  subject,  otherwise  than  as  contained 
in  the  finding.  Upon  the  rehearing  the  Commission  can  also  take  such 
evidence  as  may  be  presented  by  any  person  interested  in  an  award  re- 
lating to  funeral  expenses.  We  have  not  overlooked  the  statement  in 
the  brief  of  the  claimant  that  there  were  proofs  made  before  the  Com- 
mission which  are  omitted  from  the  record  and  which  fully  justify 
making  the  awards.  However,  there  is  nothing  in  the  record  suggest- 
ing that  the  Commission  had  any  proofs  before  it,  or  acted  upon  any 
evidence,  other  than  that  contained  in  the  record.  The  claimant's  at- 
torney must  have  been  aware  that  the  appellate  court  must  be  governed 
by  the  record.  If  he  had  considered  that  he  had  reason  to  complain 
of  an  insufficient  record,  he  should  have  caused  the  record  to  be  cor- 
rected. The  remedy  was  readily  available  to  him.  Not  only  has  he 
not  seen  fit  to  have  the  alleged  missing  proofs  supplied,  but  his  name 
appears  at  the  end  of  the  stipulation  settling  the  case,  stating  that  the 
record  on  appeal  contains  all  the  evidence.  In  view  of  this,  it  is  cer- 
tainly not  for  this  court  to  assume  that  there  was  other  evidence  under 
which  making  the  awards  was  justified. 

The  awards  of  the  Commission  must  be  reversed,  and  the  proceeding 
sent  back  to  the  Commission  for  the  taking  of  further  evidence,  as 
above  suggested,  and  for  the  further  action  of  the  Commission.  All 
corxur. 
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WATER  OOM'RS  OP  CITY  OF  BINGHAMTON  v.  CITY  OF  BINGHAM- 

TON  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  3, 1916.) 

Municipal  Oorpobationb  ^=»176(6) — Wateb  Depabtmknt— Repeal  of  Stat- 
ute. 

The  city  of  Blnghamton  was  incorporated  by  Laws  1867,  a  291.  The 
Water  Act  (Laws  1867,  c.  780),  enacted  to  enable  the  city  to  supply  Itself 
with  water,  while  not  enumerating  the  water  department  in  the  list  of 
departments  created  by  the  charter,  by  its  provisions  as  to  the  duties  and 
powers  of  the  water  commissioners  closely  related  it  to  the  city  govern- 
ment, so  as  to  make  it  in  effect  a  city  department.  The  Second  Class 
Cities  Law  (Consol.  Laws,  c.  53)  applicable  to  Blnghamton  on  January  1, 
1916,  without  specifically  repealing  the  Water  Act  or  its  amendments,  by 
section  252  repealed  all  ordinances  of  the  city,  so  far  as  inconsistent  with 
the  chapter  and  provided  by  section  94  that,  if  the  city  owned  and  oper- 
ated waterworks,  the  commissioner  of  public  works  should  appoint  a  su- 
perintendent to  hold  oflice  during  his  pleasure  and  to  manage  the  city'* 
waterworks  under  the  direction  of  the  commission.  Held  in  an  action 
against  the  treasurer  of  the  water  commissioners  and  the  commissioner  of 
public  works  to  restrain  their  interference  with  plaintiffs  as  water  com- 
missioners, that  the  waterworks  was  in  fact  a  dty  department,  and  that 
the  Water  Act,  as  amended  by  Laws  1906,  c.  588,  was  inconsistent  with 
the  Second  Class  Cities  Law,  and  hence  was  impliedly  repealed  thereby. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Ck>rporations,  Cent  Dig.  { 
437;   Dec.  Dig.  <S=>176(6).1 

Appeal  from  Special  Term,  Broome  County. 

Action  by  the  Water  Commissioners  of  the  City  of  Blnghamton 
against  the  City  of  Binghamton,  Hollis  M.  Gitchell,  as  Treasurer  there- 
of, and  John  A.  Giles,  as  Commissioner  of  Public  Works.  From  an 
order  overruling  the  demurrer  interposed  by  the  defendants  to  the 
plaintiffs'  complaint,  defendants  appeal.  Order  reversed,  and  demur- 
rer sustained,  with  usual  leave  to  plaintiff  to  plead  over,  on  payment 
of  costs  in  the  Appellate  Division  and  in  the  court  below. 

Argued  before  KELLOGG,  P.  J.,  and  HOWARD,  WOODWARD, 
and  COCHRANE,  JJ. 

Maurice  E.  Page,  Corp.  counsel,  of  Binghamton,  for  appellants. 

Curtiss,  Keenan  &  Tuthill,  of  Binghamton  (George  B.  Curtiss,  of 
Binghamton,  of  counsel),  for  respondents. 

HOWARD,  J.  On  the  1st  day  of  January,  1916,  the  city  of  Bing- 
hamton, having  attained  a  population  of  50,000  inhabitants,  automati- 
cally, so  to  speak,  became  a  city  of  the  second  class.  Chapter  55,  Laws 
1909.  Binghamton  had  previously  existed  as  a  city  since  April  9,  1867. 
Chapter  291,  Laws  1867.  The  same  Legislature  which  enacted  the 
first  city  charter  for  Binghamton,  subsequently,  and  in  the  same  year, 
enacted  a  law  entitled  "An  act  to  supply  the  city  of  Binghamton  with 
pure  and  wholesome  water."  Chapter  780,  Laws  1867.  Immediately 
after  the  Second  Class  Cities  Law  became  applicable  to  Binghamton, 
and  on  the  same  day,  the  treasurer  of  the  city  made  demands  upon  the 
water  commissioners  that  the  funds  of  the  waterworks  be  turned  over 
to  him,  and  the  commissioner  of  public  works,  at  the  same  time  de- 

^s^For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indezea 
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manded  that  the  affairs,  properties,  custody,  and  control  of  the  water- 
works be  turned  over  to  him.  These  demands  the  water  commissioners 
refused  to  comply  with.  Alleging  that  the  treasurer  and  commissioner 
of  public  worl^  have  threatened  to  usuip  their  ftmctions,  the  water 
-commissioners  have  brought  an  action  against  them  and  against  the  city 
to  restrain  the  said  city  officials  from  interfering  with  the  plaintiffs  in 
the  performance  of  their  duties.  The  defendants  have  demurred  to 
the  complaint  upon  the  grounds  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  overruled  by  the  Spe- 
cial Term,  and  the  matter  comes  here  on  appeal. 

The  Second  Class  Cities  Law  (chapter  53  of  the  Consolidated  Laws, 
which  I  shall  refer  to  as  the  charter)  did  not  specifically  repeal  chapter 
780  of  the  Laws  of  1867  (which  I  shall  speak  of  as  the  Water  Act), 
nor  specifically  repeal  any  of  its  amendments.  Did  it  repeal  these  acts 
by  implication?  That  is  the  question  here.  By  section  252  of  the 
charter  "all  acts  or  parts  of  acts  and  ordinances  of  the  city,  in  so  far  as 
inconsistent  with  the  provisions  of  this  chapter,"  are  repealed.  This 
forces  us  to  determine  whether  the  Water  Act  is  inconsistent  with  the 
charter.    Section  94  of  the  Second  Class  Cities  Law  provides : 

"In  case  the  dty  owns  and  operates  a  system  of  municipal  waterworks,  the 
commissioner  of  public  works  shall  appoint,  to  hold  office  during  his  pleasure, 
a  superintendent  of  i  waterworks  who  shall  have  under  the  direction  of  the 
commissioner  the  supervision,  care,  management  and  control  of  the  water  de- 
partment and  waterworks  system  of  the  city." 

If  it  were  to  be  conceded  that  the  city  of  Binghamton,  prior  to  and 
on  the  1st  day  of  January,  1916,  owned  and  operated  its  system  of 
waterworks,  there  could  be  no  question  here ;  for,  if  that  were  to  be 
conceded,  the  waterworks  system,  by  virtue  of  the  provisions  of  section 
94  of  the  charter  above  quoted,  would  pass  under  the  "supervision, 
care,  management  and  contror*  of  the  superintendent  of  waterworks. 

An  examination  of  the  Water  Act  and  its  amendments  leads  quickly 
to  the  conclusion  that  the  Binghamton  water  system  was  not  the  pri- 
vate property  of  a  corporation.  If,  then,  the  system  was  not  owned 
by  the  corporation  known  as  the  "Water  Commissioners  of  the  City 
of  Binghamton,"  by  whom  was  it  owned?  Inevitably  we  reach  the 
conclusion  that  it  was  owned  by  the  city  of  Binghamton.  The  Water 
Act,  in  every  particular,  was  inextricably  interlaced  with  the  city  in- 
terests, the  city  government,  and  the  city  charter.  While  the  water- 
works was  not  styled  in  the  new  city  charter  (chapter  751,  Laws  1907) 
a  department  of  the  city,  it  was  in  fact  a  department.  It  was  not 
enumerated  in  the  list  of  departments  by  the  new  city  charter,  but  it 
was  created  a  department  by  the  original  Water  Act.  Let  us  note 
the  most  salient  features  of  this  act.  The  commissioners  were  required 
to  meet  at  the  office  of  the  city  clerk ;  the  successors  of  the  original 
commissioners  were  to  be  chosen  by  the  electors  of  the  city  at  a  city 
election,  public  notice  of  which  was  to  be  given  by  the  common  coun- 
cil; the  commissioners  were  required  to  take  and  file  with  the  city 
clerk  the  constitutional  oath  of  office,  and  give  a  bond  to  the  city  for 
the  faithful  performance  of  their  duties;  the  treasurer  of  the  water 
commissioners  was  also  required  to  give  a  bond  to  be  approved  by  the 
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mayor;  judgments  against  the  commissioners  were  to  be  deemed  judg- 
ments against  the  city;  the  title  to  all  waten^'Orks  property  purchased 
by  the  commissioners  was  to  be  taken  in  the  name  of  the  city;  all 
debts  incurred  were  to  be  secured  by  loans  upon  the  credit  of  the  city ; 
deficiencies  arising  by  inability  to  pay  interest  upon  the  waterworks 
indebtedness,  from  the  earnings  of  the  waterworks,  was  to  be  paid  by 
the  city ;  an  annual  tax  levy  upon  the  city  to  replenish  the  sinking  fund 
for  the  payment  of  the  principal  of  the  waterworks  debt  was  provided 
for;  by  an  amendment  (chapter  588,  Laws  1906)  the  commissioners 
are  required  to  pay  each  year  to  the  city  treasurer  15  per  cent,  of  the 
gross  annual  receipts  of  the  waterworks  to  go  towards  the  payment  of 
the  general  bonded  debt  of  the  city. 

In  view  of  all  these  provisions,  permeating  every  feature  of  the  Wa- 
ter Act,  can  there  be  any  question  that  the  city  owned  the  waterworks 
previous  to  and  on  January  1,  1916?  And  can  there  be  any  question 
that  the  city  operated  its  water  system?  We  think  not.  For  some 
reason  known  to  the  wisdom  of  the  Legislature,  and  citizens  of  Bing- 
hamton  in  1867,  the  water  system  was  provided  for  by  an  act  separate 
from  the  city  charter ;  nevertheless  the  ownership  of  the  system  was 
as  clearly  in  the  city  and  its  operation  and  control  were  exercised  as 
absolutely  by  the  city,  through  duly  elected  officers,  as  though  the 
Water  Act  had  been  a  part  of  the  city  charter. 

Having  reached  this  conclusion  it  follows  that  the  Water  Act  is  in- 
consistent with  the  Second  Class  Cities  Law;  the  former  providing 
that  the  control  of  the  system  shall  be  vested  in  the  water  commission- 
ers and  the  latter  providing  that  the  control  shall  be  vested  in  the  super- 
intendent of  waterworks.  There  are  also  other  inconsistencies.  There- 
fore the  Water  Act  was  repealed  by  implication  by  chapter  53  of  the 
Consolidated  Laws.  The  order  overruling  the  demurrer  should  be  re- 
versed. 

Order  reversed,  with  costs,  and  demurrer  sustained,  with  costs,  with 
usual  leave  to  plaintiffs  to  plead  over,  on  payment  of  costs  in  this  court 
and  in  the  court  below.    All  concur. 
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(Supreme  Court,  Appellate  Term,  First  Department    May  9,  1910.) 

Pbincifal  and  Surbjty  ^=»123(2)— Pboof  of  Loss— Estoppel. 

Under  a  bond  requiring  written  notification  of  the  surety  company  with- 
in 48  hours  after  default  In  payment  for  materials  furnished,  and  famish- 
ing "written  proofs"  of  facts  within  30  days,  a  letter  advising  the  surety 
company  of  the  default,  and  demanding  immediate  payment  under  threat 
of  legal  proceedings,  hrcld  sufficient  "written  proofs,"  as  well  as  notice,  in 
the  absence  of  any  requirement  by  the  company  of  more  detailed  proofs; 
for,  if  the  time  for  filing  further  proofs  had  been  permitted  to  pass  by  the 
company  without  objecting  to  the  sufliciency  of  the  letter  as  proof  it  was 
estopped  from  claiming  that  the  letter  Is  insufficient. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  |  310; 
Dec.  Dig.  <S=»123(2),] 

Lehman,  J.,  dissenting. 
^=»For  other  cases  see  same  topic  &  KET-KUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Nathan  Fass  against  the  Illinois  Surety  Company.  From 
a  judgment  for  defendant,  after  trial  by  the  court  without  a  jury, 
plaintiff  appeals.    Reversed,  and  judgment  directed  for  plaintiff. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

David  Friedman,  of  New  York  City  (Charles  C.  Peters,  of  New 
York  City,  of  counsel),  for  appellant. 

Nelson  L.  Keach,  of  New  York  City  (L.  Laflin  Kellogg,  of  New 
York  City,  of  counsel),  for  respondent 

PENDLETON,  J.  This  is  an  appeal  by  plaintiff  from  a  judginent 
entered  after  a  trial  before  the  court  without  a  jury.  The  action  is  on 
a  surety  company's  bond  to  secure  payment  to  plaintiff  of  an  amount 
agreed  to  be  paid  for  labor  and  materials  to  be  furnished.  The  bond 
required  that  the  surety  company  should  be  notified  in  writing  of  any 
default  on  the  part  of  the  principal  within  48  hours  after  the  occur- 
rence of  such  default,  and  that  not  later  than  30  days  after  the  occur- 
rence of  any  such  default  the  insured  or  obligee  should  file  with  the 
surety  company  "written  proofs"  of  the  principal  facts  showing  such 
default  and  the  date  thereof.  The  defendant  contends,  and  the  court 
below  found,  that  this  condition  had  not  been  complied  with,  and  the 
correctness  of  that  ruling  is  involved  in  this  appeal. 

It  seems  very  clear,  both  on  principle  and  audiority,  that  two  things 
are  required  by  the  above  provisions,  viz.  notice  of  default  and  "writ- 
ten proofs"  of  the  principal  facts  as  to  default,  but  that  this  does 
not  necessarily  mean  that  separate  papers  or  documents  must  be  fur- 
nished, and  that  if  sufficient  for  the  purpose  both  the  "notice"  and 
"written  proofs"  may  be  contained  in  one  instrument  or  paper.  In  this 
case  a  letter  was  addressed  to  the  defendant,  signed  in  plaintiff's  name, 
by  his  attorney,  advising  it  of  the  fact  of  the  sdleged  default,  and  con- 
cluding with  the  request  that  defendant  mal<e  immediate  payment  of 
the  amount  not  paid,  and  the  statement  that  otherwise  he  (plaintiff), 
would  be  obliged  to  engage  counsel  to  enforce  collection  thereof. 
Strictly  speaking,  the  letter  is  in  form  a  notice  only,  but  does,  in  effect, 
contain  a  statement  of  fact.  Even  so,  however,  it  may  be  conceded  that, 
standing  alone  and  without  the  concluding  clause,  it  falls  short  of  a 
compliance  with  the  conditions  of  the  bond.  The  concluding  sentence, 
however,  was  a  plain  indication  that  plaintiff  considered  he  had  done 
all  that  was  required  of  him  to  entitle  him  to  payment,  and  therefore 
that  the  letter  was  intended  as  both  the  notice  and  the  proof  called  for 
by  the  bond;  otherwise,  the  demand  for  payment  was  meaningless. 
The  defendant,  on  the  receipt  of  this  letter  including  such  demand, 
must  have  understood  that  the  plaintiff  considered  it  a  compliance  with 
the  provisions  of  the  bond,  and  under  such  circumstances  was  required, 
in  the  exercise  of  good  faith,  if  it  deemed  the  letter  insufficient,  to  so 
notify  plaintiff;  not  having  done  so,  plaintiff  was  entitled  to  assume 
it  was  sufficient  and  rely  thereon,  and,  the  time  for  filing  further  proofs 
having  expired,  defendant  is  estopped  from  now  claiming  that  the  let- 
ter is  insufficient     O'Reilly  v.  Guardian  Mutual  Life  Ins.  Co.,  60 
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N.  Y.  169-174,  19  Am.  Rep.  151 ;  Glazer  v.  Home  Ins.  Co.,  190  N.  Y. 
6,  82  N.  E.  727. 

It  is  not  a  question  of  waiver  of  performance,  which  must  be  plead- 
ed, as  where  there  is  a  total  failure  to  give  notice,  or  alleged  proofs 
and  waiver  is  relied  on,  but  defendant  is  estopped  from  asserting  that 
the  letter  is  not  performance.  The  object  of  the  condition  in  the  bond 
is  that  the  surety  shall  be  given  an  opportunity  to  investigate  and  sat- 
isfy itself  before  being  called  upon  to  pay,  and  it  was  urged  on  the 
argument  that  defendant,  after  the  receipt  of  the  letter  in  question, 
expected  and  was  entitled  to  expect  that  it  would  be  furnished  with 
further  proofs,  and  relying  thereon  made  no  investigation  of  the  facts. 
It  is  manifest,  however,  that  by  the  letter,  purporting  to  contain  in- 
formation and  calling  upon  defendant  to  pay,  it  was  apprised  of  plain- 
tiflPs  claim  that  no  further  proof  was  required.  It  could  then  have  pro- 
ceeded on  the  facts  presented,  or,  if  it  deemed  these  insufficient  imder 
the  provisions  of  tlie  bond,  have  notified  plaintiff  in  order  that  he 
might  give  more.  It  could  not  lull  plaintiff  into  inaction  until  the  time 
had  elapsed  and  then  claim  tlie  proofs  insufficient. 

Judgment  reversed,  with  costs,  and  judgment  directed  for  pkintiflF 
for  $950,  with  interest  and  costs  in  the  court  below. 

WHITAKER,  J.  (concurring).  I  concur  with  Mr.  Justice  PEN- 
DLETON that  the  judgment  should  be  reversed.  Upon  the  receipt 
of  the  notice,  concededly  given  by  plaintiff  and  received  by  defendant, 
the  defendant  did  nothing.  If  the  defendant  required  any  additional 
proof  or  information,  common  honesty  required  it  to  request  such  fur- 
ther proof  or  information,  which  it  purposely  failed  to  do.  Defendant 
has  suffered  no  loss  bv  the  alleged  failure  of  the  plaintiff  to  strictly  com- 
ply with  the  terms  ot  the  policy,  and  is  seeking  to  avoid  its  honest  ob- 
ligation by  a  technical  construction  of  a  contract  drawn  by  itself. 

LEHMAN,  J.  (dissenting).  The  plaintiff  sues  upon  a  contract  of 
suretyship  made  by  the  defendant.    The  contract  provided  that : 

"Said  surety  shall  be  notifled  in  writing  of  any  act,  omission,  or  default  on 
the  part  of  the  said  principal,  or  his,  their,  or  its  agents  or  employes,  which 
may  involve  *a  claim  or  loss  for  which  the  said  surety  is  or  may  be  responsible 
hereunder,  within  48  hours  atter  the  occurrence  of  such  act,  omission,  or  de- 
fault shall  have  come  to  the  knowledge  of  the  owner,  or  his,  its,  or  their  agents, 
officers,  or  representatives.  Said  notification  must  be  given  by  a  United  States 
post  office  registered  letter  mailed  to  the  said  surety  at  its  principal  office  in 
Chicago,  Illinois;  and  in  any  event,  not  later  than  30  days  after  the  occur- 
i*ence  of  any  such  default,  the  owner  shall  file  with  the  surety  at  Its  principal 
office  in  the  city  of  Chicago,  Illinois,  written  proofs  of  the  principal  ficts  show- 
ing such  default  and  the  date  thereof." 

The  justice  below  has  held  that  the  plaintiff  has  failed  to  comply 
with  this  provision  of  the  contract,  in  that  he  did  not  file  with  the  surety 
written  proofs  of  the  principal  facts  showing  such  default  and  the 
date  thereof.  It  appears  that  the  default  occurred  on  August  2d  and 
that  the  plaintiff,  within  48  hours,  sent  to  the  defendant  an  instrument 
in  writing  as  follows : 

"Illinois  Surety  Co.,  Chicago,  111.,  and  5  Nassau  Street,  Borough  of  Man* 
hattan.  City  of  New  York — Gentlemen:   Please  to  take  notice:  That  on  June 
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13,  1912,  you  executed  a  bond  for  the  Bethel  Construction  Company,  as  prin- 
cipal, and  the  undersigned,  for  nine  hundred  and  fifty  ($950)  dollars,  which 
was  given  to  secure  the  undersigned,  Nathan  Fass,  who  furnished  all  labor  and 
materials  for  the  painting  and  paper  hanging  on  the  two  new  buildings  in  the 
course  of  the  erection  on  the  westerly  side  of  Fulton  avenue,  distant  one 
hundred  (100)  feet  south  of  171st  street,  in  the  borough  of  the  Bronx,  city  of 
New  York.  That  the  undersigned  has  completed  his  contract,  and  furnished  all 
the  material,  work,  labor  and  services  pursuant  to  and  in  accordance  with  his 
contract,  and  is  entitled  to  receive  the  sum  of  nine  hundred  and  fifty  ($950) 
dollars.  That  the  owner,  viz.  the  Bethel  Construction  Company,  has  defaulted 
in  the  payment  of  the  sum  of  nine  hundred  and  fifty  ($950)  dollars,  which  was 
due  to  me  upon  the  completion  of  said  work  mentioned  in  said  contract,  and 
which  work  was  completed  on  August  2,  1912.  Kindly  mail  check  to  me  for 
the  sum  of  nine  hundred  and  fifty  ($950)  dollars ;  otherwise  I  shall  be  obliged 
to  engage  counsel  to  enforce  the  collection  thereof. 

••Nathan  Fass, 
"2257  Seventh  Avenue,  Borough  of  Manhattan,  City  of  New  York. 
••By  David  Friedman,  Attorney  for  Nathan  Fass, 

"Ofllce  &  P.  O.  Address,  309  Broadway,  Borough  of  Manhattan,  New 
York  City." 

It  is  not  disputed  tliat  this  instrument  constitutes  a  sufficient  notice, 
but  the  plaintiff  failed  to  file  any  further  proofs,  and  he  has  not  com- 
plied with  the  conditions  of  the  contract,  unless  this  letter  is  to  be  re- 
garded, not  only  as  notice,  but  also  as  proof  of  default.  It  is  to  be 
noted  that  this  letter  begins  with  the  words  "Please  to  take  notice," 
and  that  every  statement  of  fact  contained  therein  is  connected  with 
these  words  by  the  word  "that."  In  other  words,  the  letter  contains 
no  direct  statement  of  fact,  except  in  so  far  as  a  statement  of  fact 
may  be  implied  from  a  notice  that  certain  events  have  occurred.  It  is 
not  verified,  and  it  is  not  signed  personally  by  the  plaintiff,  but  is  signed 
by  his  attorney. 

It  seems  to  me  impossible  to  hold  that  under  any  circumstances  this 
instrument  constitutes  proofs  within  the  meaning  of  the  contract.  The 
contract  provides  specifically  for  notice  of  default  and  proofs  of  the 
principal  facts,  and  it  is  clear  that  the  parties  contemplated  that  the 
proofs  must  be  something  more  than  a  mere  notice.  Even  though  it 
may  well  be  that  the  filing  of  proofs  of  the  principal  facts  would,  of 
itself,  constitute  also  notice  of  the  default,  the  converse  is  not  true,  and 
a  filing  of  notice  of  default  would  not  of  itself  be  a  compliance  with 
the  condition  that  proofs  of  the  principal  facts  must  also  be  filed.  It 
is  difficult,  if  not  impossible,  for  the  court  to  lay  down  a  general  rule 
as  to  what  writings  would  constitute  "written  proofs."  In  the  case 
of  O'Reilly  v.  Guardian  Mutual  Life  Insurance  Co.,  60  N.  Y.  169,  19 
Am.  Rep.  151,  the  court  stated: 

"What  the  character  of  the  'proof  should  be  when  not  prescribed  by  the 
terms  of  the  policy  must  depend  very  much  upon  the  fact  to  be  proved,  and 
the  evidences  by  which  it  is  ordinarily  established  or  of  which  it  is  susceptible. 
But  that  proof,  as  that  term  is  used,  means  something  more  than  the  unverified 
declaration  of  the  party  in  interest  whether  formal  or  informal,  may  be  laid 
down  as  a  self-evident  proposition." 

In  this  case  the  instrument  is  unverified,  and,  if  an  unverified  state- 
ment is  never  to  be  regarded  as  proof,  then,  of  course,  this  instrument 
does  not  constitute  "proof."  I  think,  however  that  such  a  rule  would 
be  too  strict  for  universal  application,  and  that  the  court  in  that  case 
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intended  to  state  as  a  "self-evident  proposition"  only  that  an  unverified 
declaration  of  the  party  is  not  proof  "as  that  term  is  used'*  in  the  con- 
tract there  under  consideration.  I  think  that  the  true  rule  to  be  ap- 
plied in  each  case  in  accordance  with  the  circumstances  of  the  case  is 
contained  on  page  173  of  that  opinion: 

**It  need  not  be  that  full,  clear,  and  explicit  proof  which  would  be  required 
upon  the  trial  of  an  issue  upon  the  question,  but  it  must  be  such  reasonable 
evidence  as  the  party  can  command  at  the  time,  to  give  assurance  that  the 
event  has  happened,  upon  which  the  liability  of  the  insurers  depends.  Walsh 
V.  Marine  Insurance  Go.,  32  N.  Y.  427.  The  purpose  of  the  condition  is  that 
the  Insurer  may  be  able  Intelligently  to  form  some  estimate  of  his  rights  and 
liabilities  before  he  is  obliged  to  pay,  and  some  proof  must  be  exhibited.*' 

It  seems  to  me  quite  clear  that,  though  we  give  the  words  "written 
proofs"  the  most  liberal  interpretation  in  order  to  avoid  a  forfeiture, 
yet  a  mere  letter,  signed  by  an  attorney,  who  is  not  presumed  to  have 
any  knowledge  of  the  facts,  and  containing  no  statement  of  fact,  except 
statements  joined  by  the  word  "that"  to  the  words  "please  take  notice," 
can  constitute  no  basis  for  any  estimate  by  the  surety  of  its  rights  and 
liabilities,  and  can  constitute  no  "written  proofs." 

It  is  urged  now  that,  even  if  the  instrument  does  not  constitute  any 
written  "proofs,"  yet  since  the  defendant  has  retained  the  instrument, 
without  demand  for  further  proof,  until  after  the  time  for  filing  proofs 
had  expired,  the  defendant  is  estopped  from  now  claiming  that  the 
letter  is  insufficient.  I  agree  that  the  doctrine  of  estoppel  is  peculiarly 
applicable  to  this  class  of  cases.  Since  no  general  rule  can  be  laid 
down  as  to  what  writings  are  sufficient  to  constitute  written  proofs  "as 
that  term  is  used,"  the  courts  should  hold  the  surety  company  estop- 
ped from  raising  a  claim  that  sufficient  proof  has  not  been  furnished, 
if  by  act  or  omission  it  has  led  the  insured  to  refrain  from  furnishing 
such  further  proof  as  would  be  a  compliance  with  the  contract.  In 
this  case  the  claim  of  estoppel  is  based  upon  the  failure  to  object  to 
the  letter  as  sufficient  proof,  or  to  demand  further  proof.  Obviously 
such  a  claim  cannot  be  sustained,  unless  the  insurance  company  had 
notice  that  this  letter  was  intended  as  proofs.  If  the  letter  was  suffi- 
cient as  a  notice,  and  did  not  purport  to  be  more  than  a  mere  notice, 
then,  as  the  Court  of  Appeals  stated  in  the  case  of  O'Reilly  v.  Guard- 
ian Mutual  Life  Insurance  Company,  supra: 

"It  would  have  been  impertinent  to  have  notified  the  plaintiff  that  a  paper, 
not  purporting  to  be  proof,  was  not  sufficient  proof." 

The  letter  is  insufficient  as  written  proofs,  it  was  sufficient  as  a 
notice,  and  there  is  nothing  in  the  letter  to  show  that  it  purported  to 
be  more  than  a  mere  notice,  unless  its  conclusion,  "Kindly  mail  check 
to  me  for  the  sum  of  nine  hundred  and  fifty  dollars ;  otherwise,  I  shall 
be  obliged  to  engage  counsel  to  enforce  the  collection  thereof" — 
should  be  regarded  as  a  notice  of  plaintiffs  belief  that  the  instrument 
was  a  compliance  with  the  contract. 

I  do  not  think  these  words  can  be  given  any  such  effect  The  con- 
tract required  notice  of  default  to  be  given  within  48  hours,  and  the 
insured  had  30  days  to  file  written  proofs.  The  request  or  demand  for 
payment  was  not  enforceable  until  the  written  proofs  were  filed,  and 
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both  the  plaintiff  and  the  defendant  are  presumed  to  have  known  this. 
Such  a  request  or  demand  for  payment  before  all  the  technical  con- 
ditions are  complied  with  is  not,  however,  so  unusual  as  to  give  rise  to 
any  fair  inference  that  the  plaintiff  believed  that  he  had  complied  with 
all  the  conditions,  or  that  he  did  not  intend  to  proceed  to  comply  with 
the  other  conditions,  precedent  to  a  right  to  make  such  a  demand.  It 
seems  to  me  clear  that,  in  view  of  the  form  of  the  notice,  the  defend- 
ant was  entirely  justified  in  regarding  the  instrument  only  as  one  pur- 
porting to  be  a  notice.  Under  such  circumstances  it  was  not  bound 
to  reply  to  a  demand  or  request  for  payment  which  was  clearly  not 
justified  at  that  time.  The  very  form  of  the  letter,  and  the  fact  that 
as  a  notice  it  was  served  within  the  time  specified  in  the  contract,  justi- 
fied the  defendant  in  believing  that  the  plaintiff  would  follow  up  the 
notice  with  the  required  proofs,  which  would  enable  it  to  form  some 
estimate  of  its  liability  before  payment.  The  failure  to  reply  to  this 
notice  constitutes  no  acquiescence  in  any  claim  of  plaintiff  that  it  is 
a  compliance  with  the  contract,  not  only  because  the  defendant  was 
not  in  fairness  called  upon  to  reply  to  it,  but  also  because  it  does  not, 
on  its  face,  show  any  such  claim  in  which  defendant  could  acquiesce. 
It  follows  that  judgment  should  be  affirmed,  with  costs. 


GALLON  V.  HUSSAR  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    May  5,  191C.) 

1.  Covenants  «=»103(1) — ^Restrictions  as  to  Usb^**Occupation   by  Mobe 

Than  Two  Families." 

Taking  boarders  by  a  private  family  is  not  a  violation  of  a  restriction 
in  a  deed  that  a  dwelling  shaU  not  be  occupied  by  more  than  two  families. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  §  169;  Dec.  Dig. 
«8»103(1).] 

2.  Covenants  ^=5>103(1) — Restrictions  as  to  Use  of  Property— Nuisance. 

Taking  boarders  by  a  private  family  is  not  a  violation  of  a  restriction 
against  any  noxious,  noisy  or  objectionable  business,  though  the  boarders 
are  allowed  to  be  noisy. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  1 169 ;  Dec.  Dig. 
«as>103(l).] 

3.  Covenants  ^=»103(1)— Restrictions  as  to  Use  op  Propertt— Nuisance. 

The  mere  keeping  of  a  general  store  is  not  a  violation  of  a  restriction 
against  any  dangerous  noxious,  noisy,  or  objectionable  business. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  §*169;  Dec.  Dig. 
«»103(l).] 

4.  Covenants  ^s>103(2) — Restrictions  as  to  Use  or  Property— Occupation 

▲s  Store. 

Covenants,  restricting  building  to  "substantial  dwellings"  to  be  occu- 
pied by  not  more  than  two  families,  and  no  store  to  be  built  in  effect  re- 
strict against  the  conduct  of  a  store  in  one  of  the  dwelling  houses  erected, 
although  the  word  ''private"  is  not  used  in  these  restrictions. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent.  Dig.  §  1(59 ;  Dec.  Dig. 
«=5>103(2).) 

^s»For  other  canes  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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5.  CovBNANTS  ^ss»108(l) — ^Restrictions  as  to  Usb  op  Propkbtt— Estoppel  to 

Enfobce. 

One  violating  a  building  line  restriction  is  not  entitled  to  equitable  re- 
lief against  neighbors  for  violating  it. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent.  Dig.  ff  175,  179,  18^- 
185;    Dec.  Dig.  €s»108(l).] 

6.  Covenants  ^=»137— Breach— Persons  Liable. 

In  an  action  for  damages  against  several  neighbors  for  breach  by  each 
defendant  of  one  or  more  restrictive  covenants  in  uniform  deeds,  a  judg- 
ment for  damages  against  all  the  defendants  jointly  and  severally  is  er- 
roneous, since  the  rule  as  to  joint  tort-feasors  is  not  applicable  to  breach 
of  covenant. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent  Dig.  {  271;  Dec.  Dig. 
«=»137.] 

7.  Injunction  ^s»62(1) — Contracts— Use  op  Premises— Suspension   of  Ik- 

junction. 

Where  the  construction  of  large  public  works  has  changed  the  character 
of  a  restricted  neighborhood,  an  injunction  against  violation  of  restrictions 
as  to  use  of  property  for  stores,  etc.,  will  be  suspended  until  the  completion 
of  the  works. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  If  124,  125, 129; 
Dec.  Dig.  <&=>62(1).] 

8.  Covenants  ^=»108(1) — Breach— Damages— Restrictions. 

Where  the  construction  of  large  public  works  has  changed  the  character 
of  a  restricted  neighborhood,  no  daumges  should  be  allowed  for  breaehps 
of  restrictive  covenants  as  to  using  premises  for  stores,  etc.,  diminishing 
the  rental  value  of  plaintiff's  property  while  the  work  is  going  on. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent.  Dig.  §§  175,  179,  182- 
ISo;    Dec,  Dig.  <©=»108(1).] 

Thomas,  J.,  dissenting  in  part. 

Cross-Appeals  from  Special  Term  for  Trials,  Westchester  County. 

Action  by  Fleurette  B.  Gallon  against  Charles  Hussar  and  others. 
From  the  judgment  both  parties  appeal.  Reversed,  and  new  trial 
granted. 

Argutd  before  THOMAS,  CARR,  STAPLETON,  MILLS,  and  , 

PUTNAM,  JJ.  I 

Clinton  T.  Taylor,  of  White  Plains,  for  plaintiff. 
Eben  H.  P.  Squire,  of  White  Plains,  for  defendants. 

MILLS,  J.  These  are  cross-appeals  by  all  parties  from  a  Judgment 
in  an  action  in  equity  entered  in  Westchester  county  April  20,  1915, 
upon  a  decision  rendered  at  the  Westchester  Special  Term  for  Trials. 
While  the  decision  and  judgment  were  generally  in  favor  of  the  plain- 
tiff, yet  the  plaintiff  has  appealed  from  so  much  thereof  as  fixed  the 
amount  of  incidental  damages  allowed,  and  from  the  part  thereof 
which  suspended  for  a  certain  period  and  upon  certain  terms  the  opera- 
tion of  the  injunction  granted.  The  defendants  appealed  from  the 
entire  judgment. 

The  general  locality  involved  is  well  known,  being  that  of  the  new 
Kensico  reservoir,  which  the  city  of  New  York  is  constructing  some 
few  miles  north  of  White  Plains.  The  construction  includes  a  very 
large  dam  in  the  neighborhood  of  the  locality  involved  herein,  and  is 

^=9For  oUier  cases  see  same  topic  &  KEY-NUMBRR  In  all  Key-Numbered  Digests  &  Indexes 
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to  result  in  an  immense  reservoir  for  the  storage  of  water  to  be  brought 
principally  from  the  new  Catskill  source  of  supply.  The  action  was 
brought  by  plaintiff,  the  owner  of  a  certain  lot  in  a  restricted  tract 
known  as  "Kensico  Manor,"  situated  some  three  or  four  miles  north 
of  White  Plains  and  mainly  on  the  east  side  of  the  Harlem  Railroad, 
upon  which  lot  she  has  erected  two  dwelling  houses,  in  one  of  which 
she  resides.  The  object  of  the  action  is  to  restrain  the  defendants, 
owners  of  other  lots  in  the  tract,  from  violating  certain  of  the  restric- 
tions, and  incidentally  to  recover  damages  to  plaintiff's  property  caused 
by  defendants'  past  such  violations.  The  complaint  makes  some  10 
different  owners  of  different  lots  parties  defendant,  charging  some 
with  the  violation  of  certain  restrictions  and  others  with  the  violation 
of  others.  The  tract  was  first  laid  out  and  mapped  into  building  lots 
by  the  Kensico  Development  Company  as  early  as  1892.  It  contained 
about  900  lots,  mostly  only  25  feet  wide  each,  and  several  streets  as 
designated  upon  the  map  then  filed.  See  Plaintiff's  Exhibit  4.  In  1910 
New  York  City  took,  by  condemnation  proceedings,  approximately 
one-quarter  of  the  tract  for  the  said  Kensico  reservoir  now  being  con- 
structed by  its  contractor,  and  including  very  much  other  territory. 
See  Plaintiff's  Exhibit  17,  Up  to  that  time  very  few  of  the  lots,  not 
exceeding  12  to  20,  had  been  built  upon.  In  general  the  streets  were 
only  marked  out,  very  little  grading  and  practically  no  work  having 
been  done  upon  them.  Indeed  it  is  quite  apparent  that  the  development 
had  been  practically  a  failure  up  to  the  time  of  the  taking  by  the  city. 

The  development  company,  in  its  conveyances  of  lots  out  of  the  tract, 
uniformly  inserted  in  its  deeds,  including  those  under  which  all  parties 
to  this  action  hold,  certain  restrictions,  which  may  be  summarized  and 
abstracted  thus:  (a)  Against  any  dangerous,  noxious,  noisy  or  objec- 
tionable business,  trade,  manufactory,  profession  or  calling;  (b) 
against  the  manufacture,  sale,  or  storage  of  alcoholic  liquor,  wines,  ale, 
beer  or  cider ;  (c)  that  all  dwellings  must  be  set  back  at  least  20  feet 
from  the  street  on  which  they  front ;  (d)  that  no  buildings  other  than 
substantial  dwellings,  to  cost  not  less  than  $1,200,  and  the  necessary 
outbuildings,  shall  be  erected ;  (e)  that  no  dwelling  shall  be  occupied 
by  more  than  two  families ;  and  (f)  that  no  store,  factory,  or  place  of 
business  whatever  shall  be  built  upon  said  premises  or  any  part  thereof. 
■  The  decision  finds  violations  by  the  defendants  as  follows,  viz. :  (a) 
The  20-foot  setback  restriction  by  the  defendants  Hussar,  Thomas  J. 
Miggins,  Coombs,  and  Di  Scipio.  (b)  The  business  use  (principally 
stores),  by  defendants  Charles  Hussar,  Frazer,  Thomas  J.  Miggins, 
Coombs,  Di  Scipio  and  Lo  Bue.  (c)  The  sale  of  beer,  by  defendants 
Charles  Hussar,  Sweeney,  Frazer,  Coombs,  Di  Scipio,  Lo  Bue,  Versen, 
and  Fisher.  (Note. — It  would  seem  as  though  this  particular  violation 
was  nearly  universal.)  (d)  No  more  than  two  families  in  one  dwelling 
house,  by  defendants  Charles  Hussar,  Sweeney,  Di  Scipio,  Lo  Bue,  and 
Fisher,  (e)  Taking  boarders,  if  that  be  a  violation  as  the  learned  trial 
court  held,  by  defendants  Charles  Hussar,  Miggins,  Di  Scipio,  Swee- 
ney, Versen,  and  Fisher.  And  (f)  buildings  costing  less  than  $1,200, 
by  defendants  Frazer  and  Thomas  J.  Miggins. 

So  far  as  the  doing  of  the  acts  so  found  is  concerned,  the  very 
voluminous  record  appears  to  warrant  in  general  the  findings  as  made ; 
158  N.Y.S.— 57 
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and  this  much  does  not  appear  to  be  seriously  disputed  by  defendants' 
counsel,  except  that  he  claims  that  the  evidence  as  to  the  sale  of  beer 
upon  some  of  the  premises  is  insufficient ;  but  I  think  that  the  evidence 
indicates  that  the  sale  of  beer  is  practically  a  universal  occupation  in 
the  locality. 

As  to  tiie  meaning  of  the  restrictions,  the  learned  counsel  for  the 
defendants  presents  two  contentions,  viz. :  (a)  That  only  dangerous, 
noxious,  noisy,  or  objectionable  business  is  prohibited  by  the  restric- 
tions, and  that  they  do  not  prohibit  the  conduct  of  an  ordinary  store ; 
and  (b)  that  taking  boarders  in  a  dwelling  house  is  not  prohibited. 

[1,  2]  Upon  what  theory  the  taking  of  boarders  in  and  by  a  private 
family,  in  their  dwelling  house,  can  be  deemed  to  be  violation  of  the  re- 
strictions specified,  as  the  trial  court  evidently  has  decided,  I  do  not 
understand.  The  finding  that  such  business,  as  conducted  by  the  de- 
fendants, is  a  noxious,  noisy,  and  objectionable  business  is  a  mere  con- 
clusion, unsupported  by  any  specific  facts  found.  In  practically  every 
suburb  of  New  York  City,  such  as  Mt.  Vernon,  New  Rochelle,  or 
White  Plains,  in  which  nearly  all  of  the  newer  sections  have  quite  as 
stringent  restrictions  as  these,  the  taking  of  boarders  in  private  houses 
in  such  sections  has  been  carried  on  for  years,  without  any  question  of 
its  violating  such  a  restriction  having  been  even  raised.  The  only  au- 
thority cited  by  plaintiffs  counsel,  which  appears  to  be  at  all  pertinent, 
is  the  recent  case  of  Kalb  v.  Mayer  (2d  Dept.)  164  App.  Div.  577,  150 
N.  Y.  Supp.  94.  In  that  case  the  restriction  was  expressly  against  use 
for  a  "boarding  house,"  and  to  use  for  the  purposes  of  a  "private 
dwelling  house."  Even  then  the  opinion,  written  by  Mr.  Justice  Thom- 
as, pertinently  said : 

**I  do  not  mean  to  suggest  that  the  word  family'  in  its  broad  sense  may  not 
Include  persons  boarding  or  lodging  in  the  house,  but  I  consider  that  the 
definition  cannot  be  widened  to  include  several  distinct  families,  combined 
only  for  economic  purposes.  But  if  defendant  elects  to  term  his  co-operating 
families  'boarders'  or  'lodgers,'  he  offends,  I  think,  the  restriction  against  a 
boarding  house."    164  App.  Div.  679,  150  N.  Y.  Supp.  95. 

The  counsel  for  the  plaintiff  contends  that,  even  if  the  keeping  of 
boarders  may  be  ordinarily  so  conducted  as  not  to  annoy  a  residential 
neighborhood,  and  if,  when  so  conducted  by  a  private  family,  such  a 
business  would  not  violate  these  restrictions,  yet  such  business,  even 
when  conducted  by  a  private  family  in  a  dwelling  house,  would  violate 
the  restrictions  if  it  was  conducted  in  a  noisy  manner,  e.  g.,  if  the 
boarders  were  suffered  to  congregate  about  the  premises  playing  games 
and  being  noisy  generally.  It  does  not  seem  to  me  that  such  a  con- 
struction is  practicable  or  permissible.  If  so,  then  the  conduct  of  a 
private  dwelling  by  noisy  actions  of  the  occupying  family  might  be 
deemed  a  violation  of  these  restrictions.  They  are  not  designed  to 
secure  any  such  result,  and  such  conduct  must  be  suppressed  by  re- 
sort to  other  proceedings  than  an  action  to  enforce  such  restrictions. 
Neither  of  the  cases  cited  by  the  counsel  for  the  appellant  in  sup- 
port of  this  contention  seems  to  me  to  sustain  it.  Thus  in  Dieterlen  v. 
Miller  (1st  Dept.),  114  App.  Div.  40,  99  N.  Y.  Supp.  699,  the  deci- 
sion was  merely  that  some  kinds  of  business,  which  were  not  nuisances 
at  common  law,  might  be  forbidden  by  a  restriction  against  "any  nox- 
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ious,  offensive,  or  dangerous  trade  or  business";  and  in  Rowland  v. 
Miller,  139  N.  Y.  93,  34  N.  E.  765,  22  L.  R.  A.  182,  the  decision  was 
merely  that  an  undertaking  establishment  with  a  morgue  was  within 
the  prohibition  of  such  a  restriction.  Neither  of  those  decisions  cited 
by  plaintiff's  counsel  indicates  that  the  taking  of  boarders  can  be 
deemed  a  "noxious  or  noisy  or  objectionable  business,"  even  because 
some  of  the  boarders  do  not  act  the  part  of  gentlemen,  or  even  that 
of  law-abiding  citizens.  The  decision  herein  that  the  keeping  of  board- 
ers in  a  dwelling  house  upon  one  of  these  lots  is  a  violation  of  the  re- 
strictions appears  to  me  to  be  unwarranted. 

As  to  the  contention  of  defendants'  counsel  that  the  restrictions 
should  not  be  construed  so  as  to  prevent  the  conduct  of  a  general  store 
in  a  dwelling  house  occupied  by  no  more  than  two  families,  it  is  to 
be  noted  that  the  restrictions  here  are  not  to  a  "private  dwelling," 
as  in  the  Kalb  Case,  supra,  but  are  to  "substantial  dwellings,"  not  to 
be  "occupied  by  more  than  two  families."  The  restrictions  are  not, 
by  their  express  terms,  clear  upon  this  point. 

[3]  It  is  plain,  I  think,  that  the  mere  keeping  of  a  general  store 
cannot  be  classed  as  the  carrying  on  of  a  dangerous,  noxious,  noisy,  or 
objectionable  business.  No  case  cited  by  plaintiff's  counsel  appears  to 
me  to  warrant  any  such  conclusion.  The  point  decided  in  the  Luhman 
Case,  81  Misc.  Rep.  537,  142  N.  Y.  Supp.  860,  affirmed  163  App. 
Div.  964,  148  N.  Y.  Supp.  1127,  was  merely  that  a  railroad  was  a 
structure  other  than  a  private  residence.  In  the  Rowland  Case,  supra, 
it  was  held  that  the  business  of  conducting  an  undertaking  establish- 
ment with  a  morgue  was  a  violation  of  the  restriction  prohibiting  the 
carrying  on  of  any  business  "injurious  or  offensive  to  the  neighbor- 
ing inhabitants,"  but  I  think  that  the  reasoning  of  the  opinion  in  that 
case  indicates  that  the  conduct  of  an  ordinary  store  would  not  have  been 
deemed  prohibited  by  the  restrictions  there.  The  EHeterlen  Case,  su- 
pra, merely  reasserts  the  doctrine  of  the  Rowland  Case.  In  the  Simons 
Case,  132  App.  Div.  719,  117  N.  Y.  Supp.  567,  the  restriction  was  ex- 
pressly against  a  bakery,  and  that  disposed  of  the  case.  The  restric- 
tions here,  however,  provide  that  "no  store  *  *  *  whatever  shall 
be  built  upon  said  premises  or  any  part  thereof,"  but  there  is  no  re- 
striction that  no  store  business  shall  be  conducted  upon  the  premises. 
The  counsel  for  the  defendants  appears  to  contend  that  a  restriction 
against  building  a  store  cannot  be  held  to  be  a  restriction  against  carry- 
ing on  a  store  business  in  a  dwelling  house  otherwise  used  for  residen- 
tial purposes.  It  was  recently  held  by  this  court,  Mr.  Justice  Putnam 
writing,  that  such  restrictions  are  not  to  be  enlarged  or  extended  by 
judicial  construction ;  and  that  therefore  a  restriction  against  a  garage 
upon  premises  which  are  to  be  used  only  for  residential  purposes  is 
not  violated  by  a  lean-to  structure  at  one  side  of  the  dwelling,  in  which 
the  owner  keeps  his  automobile.  Sullivan  v.  Sprung  (2d  Dept.)  170 
App.  Div.  237,  156  N.  Y.  Supp.  332,  No.  791  Adv.  Sheets. 

By  parity  of  reasoning  it  would  seem  that  the  conduct  in  a  part  of 
a  dwelling  house  of  such  an  inoffensive  business  as  a  store,  law  office, 
physician's  office,  or  the  like  would  not  violate  a  restriction  against 
"dangerous,  noxious,  or  noisy  or  objectionable  business."  The  re- 
spective covenants  here  do  not  contain,  as  they  did  in  the  Sullivan  Case, 
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supra,  any  express  declaration  that  the  buildings  shall  be  "private 
houses,"  as  in  Barnett  v.  Vaughan  Institute,  134  App.  Div.  921,  119 
N.  Y.  Supp.  45,  affirmed  134  App.  Div.  921,  119  N.  Y.  Supp.  45,  and 
197  N.  Y.  541,  91  N.  E.  1109,  wherein  Mr.  Justice  Thomas,  writing  at 
Special  Term  (his  opinion  being  adopted  by  this  court),  held  that  a 
covenant  that  the  buildings  shall  be  "first-class  private  houses"  was  vio- 
lated by  using  such  a  house  as  a  private  sanitarium  for  the  treatment 
of  many  people  for  nervous  diseases.  Apparently  in  that  case  the  use 
of  the  word  "private"  was  regarded  as  controlling.  Even  so,  I  do  not 
think  that  such  covenant  would  be  construed  so  as  to  prevent  a  physi- 
cian taking  a  few  patients  in  his  own  house  for  treatment.  In  the 
case  of  Goodhue  v.  Pennell  (2d  Dept.)  164  App.  Div,  821,  150  N.  Y. 
Supp.  435,  this  court,  Mr.  Presiding  Justice  Jenks  writing,  regarded  the 
word  "private"  as  controlling,  and  therefore  as  forbidding  a  hotel 
business,  even  in  a  building  constructed  as  a  dwelling  house.  Also  in 
that  case  the  covenant  was  against  the  "erection,"  and  not  in  terms 
against  the  use ;  and  yet  this  court  held  that  the  restriction  must  be 
construed,  not  only  to  prevent  the  erection  of  buildings  in  form  differ- 
ent from  that  of  a  private  dwelling  house,  but  so  as  to  prevent  the  use 
of  the  buildings  for  purposes  other  than  private  dwelling  houses. 

[4]  It  would  seem  therefore  that,  aside  from  the  first  sentence  of 
these  restrictions,  which  prohibits  any  dangerous,  noxious,  or  noisy 
or  objectionable  business,  the  covenants  which  restrict  the  use  to  "sub- 
stantial dwellings,"  to  be  occupied  by  not  more  than  two  families, 
and  no  store  to  be  built,  in  effect  restrict  against  the  conduct  of  a 
store  in  one  of  the  dwelling  houses.  Therefore,  while  the  word  "pri- 
vate" is  not  used  in  these  restrictions,  I  think  that  they  were  prop- 
erly construed  by  the  learned  court  at  Special  Term  as  prohibiting  the 
conduct  of  any  store  in  any  of  the  dwelling  houses,  although  I  do  not 
think  that  the  first  sentence  of  the  restriction,  which  prohibits  any  dan- 
gerous, noxious,  noisy,  or  objectionable  business,  standing  by  itself, 
should  be  so  construed. 

As  to  the  20-foot  setback  restriction,  defendants'  counsel  claims 
that  the  undisputed  evidence  shows  that  plaintiff  herself  has  substan- 
tially violated  that  restriction  by  erecting  one  of  her  houses  within 
about  10  feet  of  the  side  of  Hillandale  avenue,  upon  which  it  fronts, 
and  a  privy  within  22  feet,  and  a  chicken  coop  within  70  feet,  when  the 
restrictions  require  such  outbuildings  to  be  60  feet  back.  See  Plain- 
tiff's Exhibit  19  and  Defendants'  Exhibit  A. 

There  appears  to  me  to  be  no  dispute  about  the  facts  as  to  those  lo- 
cations with  reference  to  the  street  lines  as  laid  down  upon  the  map 
by  which  all  parties  took  their  deeds.  It  appears  that  that  street  has 
not  been  worked,  but  that  merely  a  dirt  road  some  18  feet  wide  has 
been  used  within  its  limits ;  whereas  the  street  is  50  feet  wide  by  the 
map.  The  line  of  the  dirt  road  is  shown  by  Plaintiff's  Exhibit  19.  The 
counsel  for  the  plaintiff  contends  that  this  actual  opening  of  the  dirt 
road  constituted  a  change  in  the  location  of  Hillandale  avenue;  but 
the  evidence  indicates  nothing  more  than  that,  in  advance  of  the  work- 
ing of  the  street  to  its  full  width,  such  narrow  roadway  was  opened 
by  actual  use.    Indeed,  tliat  appears  to  be  the  condition  of  the  streets 
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in  the  tract  generally,  except  Broadway,  as  the  photograph  exhib.ts 
indicate. 

[6]  The  plaintiff,  having  thus  herself  violated  the  setback  restric- 
tion, is  not  entitled  to  equitable  relief  against  her  neighbors  for  vio- 
lating  the  same.  Therefore  finding  of  fact  9,  to  the  effect  that  plain- 
tiff has  not  violated  the  restrictions,  is  contrary  to  the  evidence  so  far 
as  the  setback  restriction  is  concerned,  as  the  ^evidence  clearly  estab- 
lishes that  she  has  substantially  violated  that  and  is  still  doing  so. 

[6]  The  decision  finds  that  all  the  violations  of  the  restrictions  by 
said  defendants  have  caused  the  rental  value  of  plaintiff's  premises  to 
be  decreased  $10  a  month  from  the  1st  day  of  August,  1910,  and  that 
the  defendants  are  jointly  and  severally  liable  to  3ie  plaintiff  for  the 
amount  of  such  diminution  up  to  the  time  of  the  entry  of  the  judg- 
ment. Judgment,  therefore,  was  entered  in  favor  of  the  plaintiff  for 
tiic  aggregate  such  amount,  with  interest  thereon  up  to  the  date  of 
the  entry  of  judgment,  amounting  in  all  to  the  sum  of  $629.61.  Proba- 
bly the  damages  were  allowed  against  all  the  defendants  jointly  and 
severally  upon  the  theory  that,  all  being  quasi  wrongdoers,  each  was 
liable  for  the  entire  wrong;  it  being  impossible  to  apportion  to  each 
one  the  part  of  the  general  resulting  damages  due  to  his  wrongful  act. 

It  seems  clear  that  such  is  not  the  correct  rule  of  damages  in  a  case 
like  this,  where  the  gravamen  of  the  action  is  the  breach  by  each  de- 
fendant of  one  or  more  of  the  restrictive  covenants.  The  learned  coun- 
sel have  failed  to  cite  any  authority  upon  the  question.  Obviously  the 
general  rule  of  the  joint  and  several  liability  of  tort-feasors,  whose 
several  wrongful  acts  have  contributed  to  the  general  harmful  result, 
is  not  applicable  because  this  is  a  case  of  breach  of  covenant.  It  is  well 
established  even  that  in  the  case  of  wrongful  acts  by  different  per- 
sons, not  based  upon  negligence,  or  perpetrated  with  a  common  design, 
such  as  the  pollution  by  each  of  the  waters  of  a  stream^  an  action  in 
equity  for  an  injunction,  and  incidentally  for  damages,  may  be  brought 
against  all  such  persons,  but  that  in  such  action  each  one  can  be  held 
liable  only  for  the  damages  caused  by  his  wrongful  act;  that  is,  his 
own  pollution  of  the  stream.  Chipman  v.  Palmer,  77  N.  Y.  51,  33 
Am.  Rep.  566;  Warren  v.  Parkhurst  (3d  Efept.)  105  App.  Div.  239, 
93  N.  Y.  Supp.  1009,  affirmed  186  N.  Y.  45,  78  N.  E.  579,  6  L.  R. 
A.  (N.  S.)  1149,  9  Ann.  Cas.  51. 

In  case  of  a  trespass  by  cattle  of  several  owners,  each  owner  is  lia- 
ble, not  for  all  the  damage  done,  but  only  for  that  done  by  his  own 
cattle ;  and,  if  it  be  impossible  to  prove  the  part  of  the  general  damage 
which  the  cattle  of  each  owner  did,  it  may  be  presumed  that  all  the 
cattle  did  equal  damage  and  the  damages  assessed  against  the  several 
owners  in  severalty  upon  that  basis.  Wood  v.  Snider,  187  N.  Y.  28, 
79  N.  E.  858,  12  L.  R.  A.  (N.  S.)  912. 

It  may  well  be  that  in  such  a  case  as  this  the  violation  proven  against 
a  certain  defendant  by  itself  would  very  little  lessen  the  rental  value 
of  plaintiff's  premises;  whereas  the  violation  proven  against  another 
defendant,  for  instance,  by  maintaining  a  saloon,  might  very  seriously 
lessen  such  rental  value.  There  would  seem  to  be  little  right  or  equity 
in  holding  the  former  liable  for  the  damage  done  by  both  violations. 
I  conclude,  therefore,  that  the  rule  of  damage  adopted  by  the  learned 
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Trial  Court  was  erroneous;  but  whether  or  not  that  be  so,  it  would 
seem  that  the  amount  of  the  total  damages  to  plaintiff's  property  must 
have  been  increased  in  the  judgment  of  the  trial  court  by  the  decision 
that  the  keeping  of  boarders  was  a  violation,  and  that  the  plaintiff  was 
in  a  position  to  recover  damages  for  injury  to  her  property  caused  by 
the  viplation  by  defendants  of  the  setback  restriction.  I  perceive  no 
method  of  ascertaining  from  the  decision  or  the  evidence  the  amount 
of  damages,  if  any,  to  the  rental  value  of  plaintiff's  premises  from  the 
violations  of  the  restrictions  against :  (a)  Liquor  and  beer ;  (b)  occu- 
pation by  more  than  two  families ;  (c)  dwellings  costing  less  than  $1,- 
200  each;  and  (d)  business  such  as  stores  and  barber  shops,  or  the 
amount  of  damages  caused  by  the  such  violations  by  each  defendant 
It  would  seem  therefore  that  it  is  impracticable  to  attempt  to  modify 
the  decision  and  judgment  and  to  affirm  the  latter  as  modified. 

[7,  8]  Moreover,  if  since  1910,  when  the  city  began  its  reservoir 
work,  the  rental  Value  of  plaintiff's  premises  as  residential  property, 
used  in  accordance  with  the  restrictions,  has  been  substantially  dimin- 
ished by  reason  of  the  conditions  in  the  locality,  it  does  not  seem  to  be 
well  established  by  the  record  that  any  substantial  part  of  such  diminu- 
tion in  rental  value  has  been  due  to  the  violations  by  these  defendants. 
The  conditions  of  boarding  houses  for  all  sorts  of  laborers,  stables, 
hospital,  pesthouse,  commissary  (i.  e.,  store,  restaurant,  and  saloon 
combined),  incident  to  the  city's  work,  all  for  the  accommodation  of  a 
thousand  laborers  of  all  races  and  kinds,  largely  situated  upon  the 
part  of  this  very  Kensico  Manor  tract,  which  part  was  condemned  and 
taken  by  the  city,  all  combined  to  present  such  a  disagreeable  neighbor- 
hood to  a  strictly  villa  residential  locality  that  it  is  a  matter  of  pure 
speculation  to  determine  that  the  depreciation  in  the  rental  value  of 
plaintiff's  premises  would  not  have  been  just  as  great  had  none  of  de- 
fendants' violations  existed.  It  is  manifest  that  the  reservoir  work, 
with  its  incidentals,  has  practically  put  the  Kensico  Manor  tract  out 
of  use  as  a  good  class  of  residences,  and  will  continue  to  do  so  as 
long  as  that  work  is  going  on.  The  learned  Trial  Justice  recognized 
this,  and  therefore,  and  wisely  as  I  think,  upon  certain  terms  suspended 
the  operation  of  the  injunctions  granted  until  the  completion  of  the 
city's  work.  I  think  that  he  might  well  have  gone  further  and  allowed 
no  substantial  damages  against  the  defendants  until  that  time.  The 
situation  of  the  locality  due  to  the  city's  work  is  most  remarkable,  con- 
stituting, aside  from  any  action  of  the  defendants,  a  complete  tem- 
porary change  of  character.  Very  likely,  if  such  change  were  perma- 
nent, it  would,  in  equity,  be  deemed  sufficient  to  render  these  restric- 
tions nonenforceable  as  being  practically  obsolete.  It  does  not  seem 
to  me  at  all  equitable  to  hold  these  defendants  liable  to  the  plaintiff 
for  the  damages  which  have  resulted  to  the  rental  value  of  her  prem- 
ises from  that  general  change  in  the  character  of  the  locality.  Indeed, 
it  seems  to  me  most  unreasonable  to  make  these  defendants  pay  this 
plaintiff  for  the  diminution  in  the  rental  value  of  her  premises  while 
the  city's  work  is  going  on.  The  doings  of  these  defendants  evidently 
constituted  a  mere  drop  in  the  bucket  compared  with  the  disagreeable- 
ness  caused  by  the  city's  work.  No  doubt  the  situation  in  this  locality 
resulting  from  that  work  is  very  much  the  same  as  the  result  to  the 
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neighborhood  of  the  Hillview  reservoir  in  Yonkers  during  its  construc- 
tion by  New  York  City.  There  the  commissioners  allowed  a  landowner, 
part  of  whose  tract  had  been  taken,  $75,000  for  damages  to  the  rest 
of  the  cract  during  the  period  of  construction.  Upon  motion  at  Spe- 
cial Term,  to  confirm,  it  was  held  that  the  city  was  not  liable  for  such 
damages  for  temporary  inconvenience  while  the  work  was  going  on. 
See  In  re  Board  of  Water  Supply  of  City  of  New  York,  73  Misc.  Rep. 
231,  at  235,  237,  130  N.  Y.  Supp.  997.  The  city  appealed  upon  an- 
other point;  but  this  court  aflSrmed  without  opinion  (In  re  Simmons, 
151  App.  Div.  885,  135  N.  Y.  Supp.  1143);  and  the  Court  of  Appeals 
likewise  (206  N.  Y.  680,  99  N.  E.  1118). 

I  recommend,  therefore,  that  the  judgment  appealed  from  be  re- 
versed and  a  new  trial  granted,  costs  to  the  defendants  appellants  to 
abide  the  event.  All  concur ;  THOMAS,  J.,  except  in  the  suggestion 
that  there  could  be  a  suspension  of  the  injunction. 


CABELLO  V.  HARBURGER  et  aL 
(Supreme  Gonrt,  Appellate  Term,  First  Department    May  9,  1916.) 

1.  COUBTS  «=>188(6) — JUBISDICTION — ^MUNICIPAL  COUBT. 

Since  the  Manidpal  Court  derives  Its  powers  exclusively  from  statute, 
un^er  Municipal  Court  Code  (Laws  1915,  c.  279)  §  6,  subd.  2,  giving  it 
general  jurisdiction  of  an  action  to  recover  chattels,  not  exceeding  $1,000 
in  value,  with  or  without  damages  for  the  taking  or  detention,  and  section 
73,  excepting  from  Its  Jurisdiction  actions  of  conversion  or  replevin 
arising  on  a  contract  of  conditional  sale  of  personalty,  the  Municipal 
Court  has  no  jurisdiction  of  an  action  for  the  conversion  of  films,  of 
the  value  of  $750,  sold  under  a  conditional  sale  contract 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  458;  Dec.  Dig. 
«=s>188(6).] 

2.  CotJBTs  «=»188(6) — JUBISDICTION — Municipal  Coubt. 

Where  a  conditional  sale  contract  provided  that,  in  case  of  default 
of  payment,  plaintifl  might  consider  the  agreement  void,  his  action  for 
conversion  of  the  goods  so  sold  was  nevertheless  based  on  conditional 
contract  of  sale,  since  In  the  absence  of  contract  he  would  haVe  had  no 
right  of  action  whatever. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  |  458;  Dec.  Dig. 
«=»188(6).] 

3.  CouBTs  ^=>188(6) — Municipal  Coubtv— Jubisdiction — Natubb  of  Reoov- 

bbt  Sought. 

Where  the  complaint  alleged  a  conditional  contract  of  sale  of  films,  and 
that  the  defendant  broke  the  contract  by  failure  to  make  the  payments 
as  required,  and  sought  recovery  of  the  films  and  of  a  judgment  for 
money  damages,  the  action  was  one  of  conversion  in  spite  of  the  claim 
for  money  damages. 

[Ed.  Note. — For  other  cases,  see  Courts,  C^ent.  Dig.  §  458;  Dec.  Dig. 
«=>188(6).] 

4.  Action  ^=»28 — Waiveb  of  Tobt — Suit  in  Absttmpsit. 

Plaintiff,  whose  personalty  is  converted  by  defendant,  may  waive  the 
tort  of  conversion  and  sue  in  assumpsit  for  the  value  of  the  goods ;   but, 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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if  they  were  obtained  under  a  conditional  contract  of  sale,  tbe  action  is 
nevertheless  one  based  on  a  conditional  sale. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  H  196-215;   Dec. 
Dig.  <&=»28.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Ferdinand  L.  Cabello  against  Joseph  L.  Harburger  and 
another.  Judgment  against  defendant  Harburger,  and  he  appeals. 
Reversed,  and  complaint  dismissed. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Steiner  &  Petersen,  of  New  York  City  Qerome  Steiner  and  Joseph 
H.  Kohan,  both  of  New  York  City,  of  counsel),  for  appellant 
Harry  E.  Herman,  of  New  York  City,  for  respondent 

WHITAKER,  J.  The  action  was  brought  against  the  defendants  to 
recover  the  sum  of  $750  for  the  conversion  by  the  defendant  Har- 
burger of  motion  picture  films.  The  complaint  alleged  that  the  plain- 
tiff was  the  owner  of  the  property  in  question ;  that  on  or  about  the 
1st  day  of  September,  1915,  the  plaintiff  let  and  sold  to  said  defend- 
ant Harburger,  by  agreement  in  writing,  the  property  in  question,  at 
-certain  rentals.  These  rentals  were  to  be  paid  in  advance  in  install- 
ments, and  in  default  of  the  payment  of  any  one  of  the  installments 
all  defendant's  rights  thereunder  should  cease,  and  plaintiff  should 
be  immediately  entitled  to  the  possession  of  the  property; 
should  defendant  pay  the  installments  the  property  was  to  be- 
long to  defendant ;  that  the  plaintiff  delivered  the  property  to  defend- 
ant pursuant  to  such  agreement ;  that  defendant  Harburger  failed  to 
pay  various  installments,  and  that  by  reason  thereof  plaintiff  elected 
to  terminate  the  agreement  and  has  become  entitled  to  a  retttm  of  the 
property  and  the  possession  thereof;  that  plaintiff  demanded  the  re- 
turn of  the  property,  and  defendant  Harburger  refused  to  return  the 
same;  that  after  the  execution  of  the  contract  the  other  defendants 
became  possessed  of  such  property  with  the  knowledge  of  the  con- 
tract between  plaintiff  and  Harburger,  and  with  knowledge  of  the  de- 
fault of  Harburger  to  make  the  payments  required  by  the  contract; 
that  plaintiff  also  demanded  the  other  defendants  to  return  the  property, 
and  they  refused,  "and  wrongfully  and  fraudulently  removed  and  se- 
creted said  chattels  from  plaintiff,  and  converted  them  to  their  own 
use."  Plaintiff  demands  judgment  against  defendants  for  the  sirni  of 
$750. 

The  defendant  Harburger  appeared  and  interposed  an  answer,  ad- 
mitting the  contract,  but  denying  all  other  allegations.  The  action  was 
tried,  and  resulted  in  a  judgment  for  plaintiff,  from  which  defendant 
Harburger  appeals  to  this  court. 

There  are  only  two  errors  alleged  by  the  defendant :  First,  that  the 
court  had  no  jurisdiction  of  the  action;  second,  that  the  court  erred 
in  not  allowing  the  defendant  Harburger  to  introduce  evidence  that 
defendants  had  subrented  the  films.  An  examination  of  the  agree- 
ment shows  that  it  was  a  conditional  sale,  the  installment  payments 
being  denominated  rentals. 
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[1]  The  Municipal  Court  derives  its  powers  exclusively  from  statute. 
Section  6  of  the  Municipal  Court  Code  prescribes  its  general  juris- 
diction, and  provides  that  it  shall  have  jurisdiction  in  "an  action  to 
recover  a  chattel  or  chattels,  the  aggregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the  taking 
or  detention  thereof."  This  provision  is  general  in  its  scope.  The 
general  grant  of  jurisdiction  is  subsequently  qualified  by  section  73, 
which  provides  as  follows: 

"No  action  of  conversion  or  replevin  arising  on  an  Instrument  mentioned 
in  section  seventy  shall  be  maintained  against  the  conditional  vendee,  lessee 
or  mortgagor." 

In  section  70  "a  contract  of  conditional  sale  of  personal  property" 
is  specifically  mentioned.  Reading  these  sections  together,  they  are  not 
inconsistent.  Subdivision  2  of  section  6  is  general  in  its  scope,  and 
refers  to  actions  where  the  defendant  has  property  in  his  possession 
belonging  to  the  plaintiff,  without  specifying  the  manner  in  which  the 
defendant  acquired  such  possession.  Under  that  general  provision^ 
standing  alone,  the  Municipal  Court  would,  I  think,  have  jurisdiction 
of  an  action  for  conversion.  Section  73,  however,  has  excepted  from 
that  general  provision  actions  for  conversion  where  the  possession  has 
been  acquired  under  "a  conditional  sale."  It  will  be  observed  that 
section  73  also  prohibits  an  action  of  "replevin"  where  the  right  arises 
under  a  conditional  sale.  Still  sections  57  and  58  grant  full  jurisdic- 
tion in  replevin  actions. 

It  is  apparent,  therefore,  that  the  statute  has  expressly  provided  that 
the  Municipal  Court  shall  not  have  jurisdiction  in  actions  for  conver- 
sion founded  on  conditional  sales;  and  it  is  also  apparent,  from  all 
the  legislation  upon  the  subject,  prior  to  the  new  Municipal  Court 
Code,  that  it  has  been  the  general  policy  of  the  Legislature  to  deny  to 
the  Municipal  Court  jurisdiction  of  actions  or  proceedings  arising  from 
conditional  sales  of  personal  property.  Before  the  passage  of  the  new 
Municipal  Court  Code,  the  question  was  fully  settled  by  judicial  au- 
thority, and  I  do  not  think  there  has  been  any  change  in  this  practice 
since  the  new  Municipal  Court  Code  went  into  effect.  I  presume  the 
object  of  prohibiting  such  actions  in  the  Municipal  Court  was  for  the 
protection  of  ignorant  and  popr  people. 

[2]  The  respondent  makes  the  point  that  inasmuch  as  the  contract 
provides  that  "in  case  of  default  in  any  of  said  payments  said  Fred 
L.  Cabello  may  elect  to  consider  this  agreement  void,"  the  respondent 
could  have  and  has  declared  the  contract  void,  and  therefore  there 
is  no  longer  any  "conditional  contract  of  sale"  and  the  action  is  not 
founded  on  such  a  contract. 

This  position  of  the  respondent  is,  I  think,  untenable.  If  there  had 
been  no  contract,  the  plaintiff  would  have  had  no  cause  of  action.  It 
was  the  contract  which  gave  plaintiff  his  right  of  action,  and  the  con- 
tract is  "a  conditional  sale,"  and  all  of  plaintiff's  rights  arose  there- 
from and  are  based  thereon.  The  defendant's  possession  of  the  prop- 
erty is  founded  on  the  contract  of  conditional  sale. 

[3]  That  the  action  is  one  for  conversion  I  do  not  think  can  be 
denied.    The  facts  alleged  in  the  complaint  constitute  an  action  for 
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conversion.  It  is  true  that  in  the  plaintiff's  prayer  for  relief  he  does 
not  ask  for  a  return  of  the  property  or  a  judgment  for  its  value,  but 
only  a  judgment  for  a  specific  sum;  but  the  prayer  for  relief  does 
not  change  the  nature  of  an  action  at  law,  and  as  matter  of  fact  the 
form  of  the  judgment  and  the  record  indicate  that  the  action  was  tried 
and  determined  as  one  for  conversion,  although  plaintiff's  counsel 
avoided  making  a  definite  declaration,  and  the  court  made  no  direct 
ruling  upon  the  question. 

[4]  While  it  is  true  that  under  the  law  as  it  now  stands  in  this  state 
the  plaintiff  could  have  waived  the  tort  of  conversion  and  sued  on  as- 
sumpsit (Terry  v.  Munger,  121  N.  Y.  161,  24  N.  E.  272,  8  L.  R.  A. 
216,  18  Am.  St.  Rep.  803),  still  the  foundation  for  the  action  would  be 
the  original  agreement  of  conditional  sale.  The  fact  that  the  judgment 
entered  in  the  case  provides  for  a  body  execution  is  conclusive,  as  in- 
dicating that  the  court  determined  finally,  although  it  refused  to  so 
unqualifiedly  declare  upon  the  trial,  that  the  action  was  as  matter  of 
fact  conversion,  and  that  the  plaintiff  did  not  waive  the  tort  and  sue 
on  assumpsit. 

Judgment  should  be  reversed,  with  $30  costs,  and  the  complaint 
dismissed,  with  costs. 

PENDLETON,  J.,  concurs.    LEHMAN,  J.,  concurs  in  the  result. 


MANN  V.  PUSRIN  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    May  0,  1916.) 

1.  Sales  ^=»316(1) — Validity — Misbkpbbsentation  by  Buyeb. 

An  action  to  replevin  goods  sold  to  an  insolvent  buyer  can  only  be 
maintained  where  the  buyer  acted  fraudulently,  either  by  express  repre- 
sentations which  were  fraudulent  or  by  purchasing  the  goods,  not  only 
with  knowledge  of  his  insolvency,  but  with  the  Intent  not  to  pay  for 
them. 

LEd.  Note.— For  other  cases,  see  Sales,  Gent  Dig.  §}  891--895;  Dec. 
Dig.  <©=>316(1).] 

2.  Tbial  ^=>296(2) — Instbuctions — Ebbobs — Cube  by  Otheb  iNSTBUcnoNS — 

Pbejudicial  Ebbob. 

In  an  action  to  replevin  goods  sold  to  an  Insolvent  buyer,  on  the  ground 
of  fraudulent  r^resentations,  error  in  a  charge  which  told  the  jury  that 
they  must  find  for  the  plaintlfT.  if  they  found  that  the  defendant  knew 
that  he  was  insolvent  when  he  bought  the  goods,  there  being  no  evidence 
that  the  buyer  bought  the  goods,  not  intending  to  pay  for  them,  was  not 
cured  by  a  subsequent  charge  "that  the  mere  fact  that  the  defendant  was 
insolvent  does  not  mean  that  he  did  not  intend  to  pay  for  the  goods,  and, 
if  it  is  found  that  he  did  intend  to  pay,  the  contract  was  not  vitiated,  un- 
less he  made  those  statements." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  |  708;    Dec.  Dig. 

«=>296(2).] 

3.  Sales  ^=»324(3) — FBAun — ^Recoveby  of  Goods — ^Evidence. 

In  an  action  to  replevin  goods  sold  to  an  insolvent  buyer,  the  fact  that 
the  notes  which  the  buyer  gave  in  payment  for  the  goods  bore  no  Indorse- 

^s»For  other  cases  see  same  topic  ft  KEY-NXJMBBR  in  all  Key-Numbered  Digests  ft  Indexes 

Digitized  by  LjOOQiC 


Sup.  Ct.)  MANN  V.  PUBBIN  907 

xnent,  and  therefore  could  not  have  been  negotiated,  could  not  be  consid- 
ered on  the  question  of  the  credibility  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §  906;    Dec.  Dig. 
«=>324(3).] 

Appeal  from  City  Court  of  New  Yorlc,  Trial  Term. 

Action  by  Morris  H.  Mann  against  Barnett  Pusrin,  impleaded  with 
Abner  H.  Pike,  assignee  for  the  benefit  of  creditors  of  Barnett  Pusrin. 
Judgment  for  plaintiff,  and  defendant  Pike  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  March  term,  1916,  before  LEHMAN,  WHITAKER,  and 
PENDLETON,  JJ. 

Williams,  Folsom  &  Strouse,  of  New  York  City  (Arthur  D.  Fisher, 
of  New  York  City,  of  counsel),  for  appellant 

Wm.  Jasie,  of  New  York  City  (Bernard  Gordon,  of  New  York  City, 
of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff,  on  or  about  July  15,  1915,  sold  to  the 
defendant  Pusrin  a  package  of  diamonds.  The  defendant  Pusrin  was 
insolvent  on  that  date,  and  on  July  25th  made  an  assignment  for  the 
benefit  of  creditors  to  the  defendant  Pike.  The  plaintiff  has  replev- 
ined  these  diamonds,  claiming  that  he  was  induced  to  sell  to  the  de- 
fendant Pusrin  by  fraudulent  representations  as  to  his  solvency. 

[1]  The  only  issue  presented  by  the  pleadings  or  the  proof  is  wheth- 
er the  defendant  made  these  fraudulent  representations.  The  learned 
trial  justice,  however,  by  his  charge,  injected  into  the  case  anothef  is- 
sue, and  told  the  jury  that  they  must  find  in  favor  of  the  plaintiff,  if 
they  find  that  Pusrin,  when  he  bought  the  diamonds,  knew  tihat  he  was 
insolvent.  Both  sides  are  agreed  that  this  is  an  incorrect  statement 
of  the  law,  and  that  an  action  for  replevin  can  be  maintained  only 
where  the  purchaser  acted  fraudulently,  either  by  making  express  rep- 
resentations which  were  fraudulent,  or  by  purchasing  the  goods,  not 
only  with  knowledge  of  his  insolvency,  but  with  the  intention  not  to 
pay  for  the  goods. 

[2]  The  defendant's  counsel  duly  excepted  to  the  charge,  and  point- 
ed out  to  the  trial  justice  that  it  was  inaccurate  as  a  matter  of  law.  The 
trial  justice  did  not  withdraw  this  portion  of  the  charge;  but  he  did, 
at  the  defendant's  request,  subsequently  charge : 

"That  the  mere  fact  that  Mr.  Pusrin  was  insolvent  on  that  day  does  not 
mean  that  he  did  not  intend  to  pay  for  the  goods,  and  that,  if  it  can  be 
found  that  he  had  an  intent  to  pay,  the  contract  is  not  vitiated  unless  he  made 
those  statements." 

These  statements,  charged  at  the  request  of  the  defendant,  did  not 
cure  the  original  error.  The  jury  were  still  left  to  consider  an  issue 
not  raised  by  the  pleadings,  nor  by  the  proof,  for  there  is  absolutely 
no  evidence  from  which  the  jury  could  properly  infer  that  Pusrin 
bought  the  diamonds  with  the  intention  not  to  pay  for  them. 

[3]  The  trial  justice  also  erred  in  telling  the  jury  that  they  might 
consider,  upon  the  question  of  the  credibility  of  the  parties,  the  fact 
that  the  notes  which  the  defendant  gave  in  payment  for  the  diamonds 
bear  no  indorsements,  and  therefore  could  not  have  been  negotiated. 
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The  defendant,  as  a  matter  of  fact,  never  claimed  that  they  had  been 
negotiated,  and  no  reasonable  inference  as  to  the  truth  of  the  de- 
fendant's story  could  be  drawn  from  the  fact  that  the  notes  could  not 
in  fact  have  been  negotiated. 

Judgment,  therefore,  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


FISHER  V.  CITY  OF  MBCHANICVILLB. 
(Supreme  Court,  Appellate  DivisiaD,  Third  Department.    May  3,  1916.) 

1.  Municipal  Corpobations  ^=s>220(1) — Constbuotive  Sbbvioes— Pubmc  Pol- 

icy. 

It  Is  against  public  policy  and  sound  morals  to  pay  for  constructive 
services  to  a  munldpaUty. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {( 
599,  603,  606;    Dec.  Dig.  «=>220(1).] 

2.  Municipal    Cobporations    ^=»149(5) — ^Villaob    Atiobnet— Recovery    op 

Salaby— Statutes. 

Plaintiff,  in  March,  1915,  pursuant  to  the  charter  of  MechanlOTllIe,  was 
employed  or  appointed  village  attorney  at  an  annual  salary  of  $750,  the  stat- 
ute only  inferentlally  fixing  the  term  at  one  year  and  there  being  no  special 
contract  of  hiring  for  one  year,  and  in  June  of  that  year,  Laws  1915,  c. 
170,  created  the  city  of  MechanicviUe  and  required  it  to  appoint  a  city  at- 
torney and  to  fix  his  salaiy,  which  was  done.  Held,  In  plaintilTs  action  In 
contract  to  recover  the  balance  of  his  annual  salary,  that  whether  he  was 
an  officer  of  the  village,  or  was  employed  on  a  general  retainer,  was  im- 
material; that  his  employment  under  the  village  charter  was  subject  to 
the  legislative  power  of  alteration  or  repeal ;  and  that  when  the  Legisla- 
ture created  the  city,  it  terminated  his  employment,  so  that  he  could  not 
recover  against  the  city. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i 
332;    Dec.  Dig.  <g=»149(5).] 

3.  Municipal  Cobpobations  <@=5>162(5) — Legal  Sebvioes— Pebfobhancb. 

In  such  case,  where  plaintiff  made  no  offer  to  the  dty  to  perform  the 
services  which  he  claimed  to  have  contracted  to  perform  for  the  village, 
and  where  the  city  attorney  had  performed  the  legal  services  for  defend- 
ant and  been  paid  therefor  since  his  appointment,  the  plaintiff  could  not 
recover. 

[Ed.  Note. — For  other  cases^  see  Municipal  Corporations,  Cent.  Dig.  | 
364 ;  Dec.  Dig.  <©=>162(5).] 

Cochrane  and  Howard,  JJ.,  dissenting. 

Appeal  from  Saratoga  County  Court 

Action  by  Robert  W.  Fisher  against  the  City  of  MechanicviUe. 
From  a  judgment  of  the  county  court  for  plaintiff,  tihe  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

For  opinion  below,  see  157  N.  Y.  Supp.  518. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD,  and  COCHRANE,  JJ. 

Edward  C.  McGinity,  of  MechanicviUe,  for  appellant. 
Robert  W.  Fisher,  of  MechanicviUe,  in  pro.  per. 

^ss>For  other  cases  see  same  topic  ft  KBY-NUMBER  in  aU  Kef-Numbered  Digests  ft  Indexes 
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WOODWARD,  J.  The  plaintiff,  after  alleging  jurisdictional  facts, 
sets  forth  the  incorporation  of  the  village  of  Mechanicville  under  the 
provisions  of  chapter  106  of  the  Laws  of  1891,  and  its  continuance  in 
being  until  the  enactment  of  chapter  170  of  the  Laws  of  1915,  under 
which  the  city  of  Mechanicville  was  created  out  of  the  territory  and 
inhabitants  previously  constituting  said  village.  He  then  alleges  that 
on  or  about  the  16th  day  of  March,  1915,  the  said  village  of  Mechanic- 
ville entered  into  a  contract  with  the  plaintiff,  wherein  and  whereby 
the  plaintiff  agreed  to  render  legal  services  to  said  corporation  for  the 
period  of  one  year  from  that  date,  and  for  which  services  so  to  be 
rendered  by  him  said  corporation  agreed  to  pay  to  the  plaintiff  the  sum 
of  $750;  that  the  plaintiff  thereupon  entered  upon  the  performance  of 
said  contract,  and  well  and  faithfully  performed  all  of  the  services  by 
the  provisions  of  said  contract  by  him  to  be  performed,  and  continued 
in  such  performance  until  the  23d  day  of  July,  1915,  upon  which  said 
date,  and  without  any  cause  whatever,  the  defendant  wrongfully  dis- 
charged the  plaintiff  from  said  contract,  and  wrongfully  refused  to 
accept  the  services  so  contracted  for,  to  the  damage  to  the  plaintiff  in 
the  sum  of  $562.50.  The  plaintiff  then  alleges  the  filing  of  a  claim  un- 
der the  provisions  of  the  charter  and  the  rejection  of  the  same  by  the 
defendant,  and  demands  judgment  for  the  amount  of  the  salary  which 
he  would  have  earned  if  permitted  to  perform.  The  answer  of  the  de- 
fendant denies  the  making  of  the  contract  alleged  in  the  complaint,  as 
well  as  the  alleged  wrongful  discharge  and  the  performance  of  serv- 
ices, and  sets  up  two  affirmative  defenses. 

The  first  affirmative  defense  alleges  the  prior  existence  of  the  village 
of  Mechanicville,  the  appointment  of  the  plaintiff  to  the  office  of  village 
attorney,  the  performance  of  the  duties  as  such  until  the  erection  of 
the  city  of  Mechanicville  on  the  29th  day  of  June,  1915,  which  there- 
upon became  the  successor  of  the  village  of  Mechanicville,  and  the 
provisions  of  the  charter  of  the  city  of  Mechanicville,  which  provided 
that  the  council  of  said  city  should  appoint  for  a  term  of  two  years  a 
city  attorney  and  fix  his  salary.  It  is  then  alleged  that  the  council  of 
said  city  did,  upon  the  29th  day  of  June,  1915,  duly  appoint  a  city  at- 
torney and  fix  his  salary,  and  tihat  said  attorney  thereupon  duly  quali- 
fied and  entered  upon  the  duties  of  his  office,  and  that  such  city  attor- 
ney has  continued  to  perform  such  services,  and  has  been  paid  the 
salary  provided  therefor  up  to  the  date  of  the  present  action. 

The  second  defense  alleges  pa)mient  for  all  services  rendered  by  the 
plaintiff  either  to  the  village  of  Mechanicville  or  its  successor,  and 
there  appears  to  be  no  dispute  that  the  plaintiff  has  been  paid  for  all 
services  which  he  has  actually  rendered.  The  one  question  here  is 
whether  the  plaintiff,  the  form  of  whose  action  is  for  damages,  may 
collect  as  upon  a  contract  the  amount  which  it  is  claimed  was  promised 
him  in  consideration  of  his  services  as  village  attorney;  that  position 
having  been  abolished  by  the  enactment  of  chapter  170  of  the  Laws  of 
1915. 

[1,  2]  The  plaintiff's  theory  is  that  he  had  a  contract  of  such  a  char- 
acter that  it  survived  the  enactment  of  the  charter  of  tRe  city  of  Me- 
chanicville, and  became  a  charge  against  the  defendant,  notwithstand- 
ing the  fact  that  the  village  of  Mechanicville  Qeased  to  have  any  ex- 
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istence  under  the  laws  of  this  state  upon  the  creation  of  its  successor 
corporation,  the  defendant  in  this  action.  The  defendant,  on  the  other 
hand,  contends  that  tHe  plaintiff  was  an  officer  of  the  village  of  Me- 
chanicville,  and  that  when  the  Legislature,  pursuant  to  its  reserved 
powers,  substituted  the  city  of  Mechanicville  for  the  village  of  Me- 
chanicville,  the  office  was  abolished  and  a  new  one  created,  and  that 
the  plaintiff  has  no  cause  of  action  against  the  defendant 

The  plaintiff  cites  as  controlling  authorities  Potter  v.  City  of  New 
York,  59  App.  Div.  70,  68  N.  Y.  Supp.  1039,  and  Bell  v.  City  of  New 
York,  46  App.  Div.  195,  61  N.  Y.  Supp.  709,  and  if  he  is  right  in  his 
position,  there  is  an  end  of  this  appeal.  It  is  important,  therefore, 
to  consider  these  cases  in  the  light  of  the  general  rule  that  it  is  against 
public  policy  and  sound  morals  to  pay  for  constructive  services.  How- 
ard V.  Daly,  61  N.  Y.  362,  373,  19  Am.  Rep.  285 ;  Higgins  v.  Mayor  of 
New  York,  131  N.  Y.  128,  132,  30  N.  E.  44,  and  authority  there  cited. 
The  plaintiff  does  not  allege  that  he  held  himself  in  readiness  to  per- 
form, or  that  he  in  fact  performed,  any  services  for  which  he  has  not 
been  compensated,  and  if  he  may  recover  the  amount  of  salary  or 
wages  agreed  upon  in  his  alleged  contract,  or  treat  the  contract  as  still 
subsisting,  then  it  was  his  duty  to  remain  idle  in  order  that  he  might 
always  be  ready  to  perform  the  service.  Howard  v.  Daly,  supra.  In 
the  view  we  take  of  this  case  it  does  not  seem  important  to  determine 
whether  the  plaintiff  was  an  officer  of  the  village  of  Mechanicville,  or 
whether,  as  claimed  by  the  plaintiff,  he  was  a  lawyer  employed  on  a 
general  retainer,  for  the  rule  in  either  case  is  the  same.  Abrams  v. 
Horton,  18  App.  Div.  208,  209,  45  N.  Y.  Supp.  887;  Higgins  v.  Mayor 
of  New  York,  131  N.  Y.  128,  132,  30  N.  E.  44,  and  authority  there 
cited.  If  it  were  essential  to  the  case,  we  should  be  inclined  to  hold 
that  the  plaintiff  was  not  an  officer  of  the  village  of  Mechanicville,  as 
its  charter  appears  to  exclude  the  position  from  among  its  list  of  offi- 
cers (Charter,  tit.  II,  §  1),  and  we  will  treat  the  question  from  this 
viewpoint. 

The  record  shows  that  under  the  charter  of  the  village  of  Mechanic- 
ville it  was  the  duty  of  the  trustees  (Laws  1891,  c.  105,  §  3,  subd.  6, 
as  amended  by  Laws  1906,  c.  84,  §  4),  to  "appoint  annually  an  attorney 
and  pay  such  attorney  a  reasonable  annual  salary,"  and  that  on  the  16th 
day  of  March,  1915,  the  trustees  being  in  session,  it  was  on  motion 
duly  carried  "that  the  board  of  trustees  ballot  by  roll  call,  the  clerk 
'  to  call  the  roll,  and  each  member  of  the  board  respond  by  naming  the 
candidate  for  whom  he  proposes  to  cast  his  ballot,"  and  that  the  roll 
call  for  village  attorney  showed  four  votes  for  the  plaintiff  as  against 
two  for  another  individual.  It  likewise  shows  that  the  same  meeting 
adopted  a  resolution  fixing  the  salaries  at  the  same  amount  as  for  the 
year  previous,  and  that  the  salary  for  village  attorney  for  the  previous 
year  was  $750.  The  net  result  of  this  transaction  was,  under  the  stat- 
ute, an  appointment  of  the  plaintiff  at  an  annual  salary  of  $750.  The 
statute  only  inferentially  fixes  the  term  at  one  year,  and  it  may  be 
fairly  questioned  whether  this  was  not  a  mere  hiring  at  will,  the  village 
being  obligated  to  pay  only  for  such  services  as  were  actually  rendered. 
Martin  v.  Insurance  Company,  148  N.  Y.  117,  121,  42  N.  E.  416.  At 
any  rate  there  is  no  social  contract  of  hiring  for  one  year,  merely  an 
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appointment  under  the  provisions  of  the  statute,  and  a  performance  of 
the  contract  so  long  as  the  statute  remained  in  force,  and  no  perform- 
ance, or  offer  of  performance,  subsequent  to  the  repeal  of  the  charter 
of  the  village  of  Mechanicville  by  the  enactment  of  the  charter  of  the 
city  of  Mechanicville,  embracing  the  same  territory  and  inhabitants. 
Is  this  such  a  contract  as  that  involved  in  Potter  v.  City  of  New  York, 
59  App.  Div.  70,  68  N.  Y.  Supp.  1039,  relied  upon  by  the  respondent? 
In  Potter  v.  City  of  New  York,  supra,  the  contract  was  made  under  the 
provisions  of  an  act  entitled  "An  act  to  provide  for  the  construction  of 
sewers  in  any  incorporated  village  of  this  state"  (Laws  of  1889,  c.  375), 
and  this  act  specially  provided  that  the  sewer  commissioners  provided 
for  in  the  act  (section  2)  should  have  power  to — 

"employ  a  supervising  engineer  to  superintend  and  inspect  the  construction 
of  any  sewers  or  works  connected  therewith  authorized  to  be  constructed  by 
this  actt  and  to  pay  him  a  compensation  not  exceeding  ten  dollars  per  day,  and 
such  other  inspectors  as  may  be  necessary,  and  to  pay  them  a  compensation 
not  to  exceed  two  and  one-half  dollars  per  day  each,  which  shall  be  included 
In  the  estimate  of  the  expenses  of  the  construction  of  the  same,  and  shall  be 
paid  as  a  portion  thereof."    I^ws  1889,  c.  375,  §  13. 

Acting  under  this  authority,  the  commissioners  entered  into  a  con- 
tract with  the  plaintiff  to  make  a  survey  of  the  village,  to  prepare  plans 
and  specifications,  make  profiles  of  streets,  to  recommend  the  best 
system  of  sewers,  and  all  of  the  detailed  arrangements  for  the  con- 
struction of  a  sewer  system,  and  "to  superintend  and  inspect,  as  super- 
vising engineer,  the  construction  of  any  sewers  authorized  to  be  con- 
structed within  a  year  from  the  date  of  the  letting  of  the  contract." 
The  board  of  sewer  commissioners  bound  itself  to  pay  the  plaintiff  the 
sum  of  $10  per  day  in  consideration  of  the  performance  of  the  speci- 
fied work,  and  the  plaintiff  duly  performed  all  of  the  conditions  of  the 
contract,  his  plans  and  specifications  being  accepted  by  a  vote  of  the 
taxpayers  under  the  provisions  of  the  statute,  until  he  was  dismissed 
by  the  sewer  commissioners  in  August  of  1897,  the  work  being  com- 
pleted in  February,  1898.  It  was  .in  that  case  admitted  that  the  plain- 
tiff notified  the  commissioners  that  he  stood  ready  to  perform  his 
services  to  the  completion  of  the  work. 

It  must  be  entirely  obvious  that  the  contract  made  with  the  plaintiff 
in  the  above  action  was  an  entire  contract,  not  only  for  the  furnishing 
of  the  plans  and  specifications,  but  for  the  superintending  and  inspec- 
tion of  the  work,  and  the  question  of  the  time  of  the  employment  was 
not  involved.  He  was  to  have  $10  per  day  for  the  entire  work  of  fur- 
nishing the  plans  and  specifications  and  for  the  superintending  and  in- 
spection of  the  construction  of  the  sewer  system,  and  the  defendant 
was  not  at  liberty  to  accept  the  plans  and  specifications,  involving  high 
technical  skill  and  training,  and  then  dismiss  the  plaintiff,  paying  him 
only  the  per  diem  rate  agreed  upon  for  the  days  actually  employed. 
This  is  clearly  indicated  by  the  opinion  of  the  court,  and,  the  action 
being  brought  against  the  city  of  New  York,  as  the  successor  in  lia- 
bility to  the  village  of  Far  Rockaway,  was  properly  concluded  in  favor 
of  the  plaintiff.  In  that  case  the  Legislature  had  not  repealed  the  stat- 
ute, either  expressly  or  by  implication ;  it  had  recognized  and  continued 
the  general  statute  under  which  the  contract  was  made,  and  had  simply 
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turned  over  the  liability  to  the  city  of  New  York,  which  had  been  en- 
larged to  embrace  the  territory  formerly  known  as  Far  Rockaway. 
The  law  and  the  contract  remained  identically  as  it  was  at  the  time  it 
was  made,  the  city  of  New  York  was  put  into  the  place  of  the  village 
of  Far  Rockaway,  and  the  question  presented  there  was  merdy  wheth- 
er the  plaintiff  was  hired  at  the  will  of  the  sewer  commissioners  at  $10 
per  day,  or  whether  the  compensation  was  to  be  measured  by  the  per- 
formance of  the  entire  contract,  and  the  court  held  the  contract  to 
cover  the  entire  work  of  construction,  at  so  much  per  day  for  the  time 
employed,  and  this  was  right;  but  it  does  not  cover  the  plaintiff's 
case  in  the  present  action.  He  took  his  employment  under  the  charter 
of  the  village  of  Mechanicville,  with  the  power  in  the  Legislature  to 
alter  or  repeal  such  statute,  and  when  the  Legislature  exercised  this 
power  and  created  the  city  of  Mechanicville  it  operated  to  terminate 
the  employment.  Taf t  v.  Adams,  3  Gray  (Mass.)  126,  130 ;  Chase  v. 
City  of  Lowell,  7  Gray  (Mass.)  33,  35;  Butler  v.  Pennsylvania.  10 
How.  402,  13  L.  Ed.  472;  Crenshaw  v.  United  States,  134  U.  S.  99, 
108,  10  Sup.  Ct.  431,  33  L.  Ed.  825. 

We  come  then  to  the  case  of  Bell  v.  City  of  New  York,  supra,  where 
the  plaintiff  sued  to  recover  her  salary  from  September  I,  1895,  to 
September  1,  1896,  as  librarian  of  a  school  district  formerly  in  the 
town  of  East  Chester,  which  was  taken  into  the  city  of  New  York  un- 
der  the  provisions  of  the  Annexation  Act  passed  in  1895.  The  plaintiff 
in  that  case  was  employed  under  the  provisions  of  a  statute  which  pro- 
vided for  the  establishing  of  free  schools  in  school  district  No.  4  in  the 
town  of  East  Chester,  Westchester  county,  and  which  provided  that 
''said  board  of  education  shall  appoint  a  district  librarian  and  a  clerk 
to  the  board  of  education."  No  term  was  here  suggested,  and  the 
plaintiff  merely  sought  to  recover  for  services  actually  performed,  she 
having  been  permitted  to  continue  the  emplojrment  after  the  enactment 
of  chapter  934  of  the  Laws  of  1895,  under  which  the  town  of  East 
Chester  was  annexed  to  the  city  of  New  York.  The  city  of  New 
York  took  over  the  contract,  and  by  resolution  ratified  the  same  and 
permitted  the  plaintiff  to  continue  her  work  as  librarian,  actually  pay- 
ing her  salary  for  the  months  of  June,  July,  and  August,  under  her 
original  contract,  and  then  sought  to  avoid  the  payment  for  services 
actually  rendered,  upon  the  theory  tliat  the  Annexation  Act,  so  called^ 
had  terminated  the  employment,  the  plaintiff  being  a  public  officer. 
The  court  very  properly  held  that  the  plaintiff  was  not  a  public  officer, 
and  that,  having  performed  the  emplo)iiient  to  which  she  had  been 
appointed,  with  the  actual  consent  of  the  city  of  New  York,  succeeding 
to  the  rights,  duties,  and  obligations  of  the  town  of  East  Chester,  she 
was  entitled  to  be  paid.  The  court,  after  pointing  out  the  special  provi- 
sions of  the  Annexation  Act,  say : 

"If,  therefore,  the  contract  of  the  board  of  education  of  Bast  Ohester  was 
legal  and  blDding  npon  that  town,  it  would  seem  to  follow  that  the  dty  be- 
came liable  for  its  performanoe." 

The  Annexation  Act  did  not  repeal  the  special  statute  under  which 
the  board  of  education  was  organized  and  directed  to  appoint  a  Ubra- 
rian,  and  the  decision  goes  no  further  than  to  hold  that  where  a  town 
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or  board  of  education  has  appointed  a  person  to  an  employment  for 
an  indefinite  period,  and  such  employment  has  been  performed  with  the 
consent  of  the  successor  to  the  duties  and  obligations  of  such  town  or 
board  of  education,  there  is  a  legal  liability  for  the  services  so  rendered. 
This  lacks  much  of  holding  that  a  man  appointed  as  the  attorney  of  a 
village  may,  without  performing  any  services,  or  offering  to  do  so,, 
charge  an  entirely  different  corporation  with  the  pajrment  of  a  salary 
which  he  might  have  earned  if  the  village  had  continued  in  existence. 
[8]  In  the  case  at  bar  the  plaintiff  made  no  offer  to  the  city  of  Me- 
.  chanicville  to  perform  the  services  which  he  claims  to  have  contracted 
to  furnish  to  the  village  of  Mechanicville.  He  does  not  claim  to  have 
performed  any  such  services,  and  it  does  not  appear  to  be  disputed  that 
the  city  attorney  of  the  city  of  Mechanicville  has  performed  the  serv- 
ices of  an  attorney  for  the  defendant,  and  has  been  paid  therefor  dur- 
ing all  of  the  time  since  the  city  came  into  being;  and,  under  such 
circumstances,  the  case  is  within  the  principle  laid  down  in  Terhune 
v.  Mayor,  88  N.  Y.  247,  and  Higgins  v.  Mayor  of  New  York,  131  N. 
Y.  128,  132,  30  N.  E.  44.  Section  110  of  chapter  170  of  the  Laws  of 
1915  provides  that: 

"On  the  second  Tuesday  after  the  first  general  municipal  election  In  the 
year  1915,  at  nine  o'clock  In  the  forenoon,  the  offices  and  terms  of  office  of 
the  boards  of  trustees,  and  of  all  other  officers,  boards  or  commissions  or 
appointees  or  employ^  of  any  of  said  boards,  officers  or  commissions  of 
the  village  of  Mechanicville,  shall  terminate  and  their  powers  and  duties 
devolve  on  the  appropriate  officers  of  the  city  of  Mechanicville,  as  provided 
in  this  act,  in  so  far  as  the  same  or  similar  powers  and  duties  are  continued 
or  modified  by  this  act" 

We  think  the  authorities  relied  upon  by  the  respondent  are  not  con- 
trolling; that  they  deal  with  different  conditions  from  those  presented 
in  the  instant  case,  and  that  neither  in  morals,  ethics,  or  in  law  is  he  en- 
titled to  recover  for  services  which  he  has  not  rendered.  When  the 
plaintiflF  took  his  employment  from  the  village  of  Mechanicville,  he  took 
it  knowing  that  the  Legislature  had  the  right  to  repeal  the  charter  of  the 
villagie  and  to  create  a  new  municipal  corporation  in  its  place,  and  liis 
contract  of  employment  could  not  extend  beyond  the  life  of  the  cor- 
poration making  it.  It  was  perfectly  good  and  valid  so  far  as  per- 
formed, but  when  the  sovereign  power  terminated  the  corporation, 
the  employment  came  to  an  end,  and  there  was  no  obligation  on  the 
part  of  the  new  corporation  to  pay  for  services  for  which  it  had  no  use, 
and  which  were  not  even  tendered. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the,  event. 

KELLOGG,  P.  J.,  and  LYON,  J.,  concurs. 

COCHRANE,  J.  (dissenting).  It  is  assumed  and  practically  held 
by  Mr.  Justice  WOODWARD  in  his  opinion  that  the  plaintiff  was  not 
an  officer  of  the  village  of  Mechanicville.  That  assumption  I  think  is 
a  sound  one,  and,  if  so,  I  am  unable  to  discover  any  reason  for  the 
reversal  of  this  judgment. 
iSSN.Y.S.— 68 
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The  charter  of  the  village  not  only  empowered  and  authorized  its 
board  of  tnjstees,  but  explicitly  made  it  "the  duty  of  the  board 
*  *  *  to  appoint  annually  an  attorney  and  pay  such  attorney  a  rea- 
sonable annual  salary."  Under  this  statutory  obligation  the  trustees 
of  the  village  at  a  meeting  on  March  16,  1915,  designated  the  plaintifiE 
as  village  attorney,  and  by  resolution  fixed  his  salary  "for  the  ensuing 
year,"  and  the  village  president  at  such  meeting  declared  the  plaintiff 
appointed  for  one  year,  and  he  at  such  meeting  accepted  such  appoint- 
ment. This  was  not  a  hiring  at  will,  but  an  employment  for  one  year, 
under  a  statutory  provision  making  it  obligatory  on  the  board  of  trus- . 
tees  to  enter  into  such  employment,  and  therefore  the  cases  of  Abrams 
V.  Horton,  18  App.  Div.  208,  209,  45  N.  Y.  Supp.  887,  Hi^ns  v. 
Mayor  of  New  York,  131  N.  Y.  128,  132,  30  N.  E.  44,  and  Martin  v. 
Insurance  Company,  148  N.  Y.  117,  121,  42  N.  E.  416,  cited  in  the 
prevailing  opinion,  have  no  application. 

The  contract  having  been  for  a  fixed  and  definite  term  of  one  year 
pursuant  to  statutory  requirement,  it  was  not  within  the  power  of  the 
officers  of  the  village  or  of  the  newly  formed  city  of  Mechanicville, 
or  of  the  Legislature  itself,  to  annul  that  contract  or  abridge  its  term, 
and  the  Legislature  could  do  so  neither  directly  nor  indirectly  under 
the  guise  of  a  new  charter  transforming  the  village  into  a  city.  When 
the  Legislature  made  Mechanicville  a  city,  it  did  not  thereby  put  to 
death  the  former  municipality.  A  new  village  charter  might  have  ef- 
fected as  radical  a  change  as  the  city  charter.  The  cases  cited  from 
other  jurisdictions  upholding  the  right  of  the  Legislature  to  terminate 
an  employment  seem  to  refer  to  an  employment  of  an  officer  constitut- 
ing an  inherent  part  of  the  municipal  government  as  distinguished  from 
an  employ^  who  merely  works  under  a  contract. 

The  plaintiff  entered  upon  the  performance  of  his  duties  as  village 
attorney,  and  remained  in  the  faithful  performance  thereof  until  after 
the  city  charter  went  into  effect,  when  he  was  discharged  and  a  city 
attorney  appointed  in  his  place,  and  he  was  directed  to  turn  over  to  the 
new  attorney  the  papers  in  his  possession  and  to  give  stipulatiojis  of 
substitution,  which  he  declined  to  do.  His  willingness  and  readiness 
to  perform  his  contract  were  expressly  admitted  at  the  trial.  The  fact 
that  another  officer  has  been  improperly  appointed  to  supplant  the 
plaintiff  and  has  done  the  work  which  he  was  legally  employed  to  do 
and  been  paid  does  not  prevent  a  recovery  by  the  plaintiff  if  he  was  an 
employe  working  under  a  contract  for  a  definite  term,  and  was  will- 
ing and  ready  to  perform  that  contract  as  the  defendant  admits.  Ter- 
hune  V.  Mayor,  88  N.  Y.  247,  and  Higgins  v.  Mayor  of  New  York. 
131  N.  Y.  128,  132,  30  N.  E.  44,  are  not  applicable.  In  the  first  case 
the  plaintiff  was  holding  "a  public  salaried  office."  In  the  last  case  the 
plaintiff  was  removed  and  reinstated  because  he  had  been  wrongfully 
removed  in  violation  of  civil  service  rules.  In  neither  case  did  the 
plaintiff  have  a  contract  for  a  fixed  and  definite  term, 

I  think,  therefore,  the  judgment  should  be  affirmed 

HOWARD,  J.,  concurs. 
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In  re  MAKTIN'S  ESTATE. 

COMPTROLLER  OF  CITY  OF  NEW  YORK  v.  METROPOLITAN  TRUST  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department    May  6, 1916.) 

1.  DoMioiLB  «=»^— "Rbsidbncb" — ^Tbanbteb  Tax. 

While  in  many  instances  there  is  a  difference  between  the  legal  in- 
tendment of  the  terms  "residence"  and  '^domicile/'  the  theory  in  the 
matter  of  succession  and  transfer  taxes  renders  the  terms  synonymous^ 
since,  in  the  case  of  succession,  the  intestate's  personalty  is  distributed  ac- 
cording to  the  statute  of  distributions  in  the  state  of  the  domicile,  which 
is  entitled  to  impose  a  duty  on  the  privilege,  irrespectlye  of  the  "resi- 
dence/' using  the  term  in  its  loose  sense  of  "temporary  lodging,"  and 
the  same  principle  governs  transfer  by  wilL 

[Ed.  Note.— For  other  cases,  see  Domicile,  Cent.  Dig.  §  2;   Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Domicile ;   Residence.] 

2.  Domicile  ^=»4(1) — Pabtial  Fobxion  Rkbidbnce — Effect. 

A  party,  who  lived  in  New  York  in  the  winter,  with  the  exception  of 
an  occasional  trip  to  Palm  Beach,  occupying  a  suite  of  rooms  while  in  the 
city,  and  always  having  the  same  rooms,  where  he  kept  a  few  belong- 
ings, though  he  only  paid  for  them  during  actual  occupancy,  and  who 
went  abroad  during  the  summer,  stopping  in  London  hotels,  and  in  Paris 
living  in  an  apartment  furnished  and  maintained  by  himself  and  a  friend, 
was  domiciled  in  New  York, 

[Ed.  Note.— For  other  cases,  see  Domicile,  Cent  Dig.  §{  5-8,  l(K-^3; 
Dec.  Dig.  «=»4(1).] 

3.  Domicile  0=^8 — Changk — ^Bitbdbn  of  Pboof. 

In  proceedings  to  collect  a  transfer  tax,  where  it  is  shown  that  dece- 
dents domicile,  up  to  a  certain  period,  was  New  York,  the  burden  of 
proof  rests  on  a  party  desiring  to  show  a  different  one. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent  Dig.  §§  36,  37;  Dec. 
Dig.  «=s>a] 

4.  Domicile  ^s»10 — Intention  to  Change — Sufficiency  of  Evidence. 

In  proceedings  to  collect  a  transfer  tax,  evidence  Tield  to  show  that  de- 
cedent considered  New  York  as  his  domicile  after  purchasing,  for  a 
particular  purpose,  the  lease  of  a  house  in  London,  where  he  had  been 
accustomed  to  spend  a  considerable  part  of  his  time. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent.  Dig.  §  39;  Dec.  Dig. 
«=»10.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  estate  of  Frederick  T.  Martin.  Proceeding  by 
the  Comptroller  of  the  City  of  New  York  against  the  Metropolitan 
Trust  Company.  From  an  order  of  the  surrogate,  holding  that  a  de- 
cedent's estate  was  not  liable  to  transfer  tax  in  New  York  (94  Misc. 
Rep.  81,  157  N.  Y.  Supp.  474),  the  Comptroller  appeals.  Order  re- 
versed, and  matter  remitted  to  die  surrogate  to  fix  the  amount  of  tax. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. 

John  B.  Gleason,  of  New  York  City,  for  appellant 
John  B.  Pine,  of  New  York  City,  for  respondent. 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexee 
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SMITH,  J.  This  order  held  that  the  estate  of  the  decedent,  Martin, 
was  not  liable  to  a  tax  in  New  York  on  its  transfer  on  the  ground 
that  he  was  not  a  resident  of  the  state. 

Frederick  Townsend  Martin  was  bom  in  Albany  in  1849,  and  re- 
mained there  until  1885,  when  he  removed  to  New  York  City  and 
rented  a  house  there.  Some  time. previous  to  1890  he  gave  up  this 
house,  and  thereafter  when  in  New  York  he  visited  his  sister  or  lived 
at  the  Murray  Hill  Hotel,  and  from  1907  on  he  occupied  a  suite  of 
rooms  at  the  Plaza.  He  always  had  the  same  rooms,  and  kept  a  few 
belongings  there,  but  only  paid  for  the  suite  during  actual  occupancy. 
Up  to  February,  1913,  Mr.  Martin  always  spent  the  winter,  with  the 
exception  of  an  occasion  trip  to  Palm  Beach,  in  New  York  City.  Ehir- 
ing  tJie  summer  he  went  abroad,  stopping  in  London  hotels,  and  while 
in  Paris  living  at  an  apartment  which  appears  to  have  been  furnished 
and  maintained  by  Mr.  Martin  and  his  intimate  friend,  Mr.  Sands. 

In  February,  1913,  while  Mr.  Martin  was  in  New  York  City,  his 
brother,  Bradley  Martin,  died  in  London,  and  Mr.  Martin  went  over, 
returned  to  New  York  in  April,  but  went  back  to  England  again  in 
July,  and  remained  there  until  his  death  in  London  in  March,  1914. 
In  December,  1913,  his  friend,  Mr.  Sands,  died,  leaving  Mr.  Martin 
his  personal  effects  and  $25,000  cash.  Mr.  Martin  immediately  gave 
up  the  Paris  suite  and  purchased  a  house  in  England,  to  which  he  re- 
moved Mr.  Sands'  and  his  own  furniture,  and  which  he  proceeded  to 
fit  up  as  a  residence. 

.  [  1  ]  The  surrogate,  in  reaching  his  conclusion  that  Mr.  Martin  died 
resident  abroad,  relied  almost  solely  on  the  circumstances  of  the  pur- 
chase and  outfitting  of  this  house  in  London  as  a  residence.  Undoubt- 
edly this  London  house  was  meant  to  be  his  residence  in  the  sense  that 
Mr.  Martin  intended  to  lodge  there  when  in  London.  It  is  also  true, 
as  was  said  by  the  learned  surrogate,  that  in  many  instances  there  is 
a  difference  between  the  legal  intendment  of  the  terms  "residence"  and 
"domicile"  (Matter  of  Newcomb,  192  N.  Y.  250,  84  N.  E.  950),  but 
in  the  matter  of  succession  and  transfer  taxes  the  theory  of  the  action, 
of  the  taxing  power  renders  the  terms  synonymous.  In  the  case  of 
succession  the  intestate's  personalty  is  distributed  according  to  the 
statute  of  distributions  of  the  state  of  the  domicile.  Therefore  tliat 
state  which  permits  the  inheritance  is  entitled  to  impose  a  duty  on  that 
privilege  irrespective  of  the  "residence" — ^using  the  term  in  its  loose 
sense  of  temporary  lodging — of  tlie  intestate.  The  same  principle  gov- 
erns transfer  under  a  will,  as  the  law  of  the  state  of  the  domicile  of 
the  testator  determines  the  validity  of  the  will  as  a  distribution  of  per- 
sonalty. 

Although  in  regard  to  other  statutes  the  courts  have  often  declared 
that  the  terms  "residence"  and  "domicile"  were  s)monym6us,  the  ques- 
tion of  the  proper  interpretation  of  the  word  "resident"  in  this  statute 
does  not  seem  to  have  been  decided,  but  in  numerous  cases  under  the 
statute  the  surrogates  have  determined  a  person's  residence  by  apply- 
ing the  principles  of  domicile  and  by  relying  on  authorities  as  to  dom- 
icile. Matter  of  Rothschild,  86  Misc.  Rep.  364,  148  N.  Y.  Supp.  368; 
Matter  of  Wise,  84  Misc.  Rep.  663,  146  N.  Y.  Supp.  789;  Matter  of 
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Rutherford,  88  Misc.  Rep.  414,  150  N.  Y.  Supp.  734;  Matter  of 
Crosby,  85  Misc.  Rep.  679,  148  N.  Y.  Supp.  1045. 

[2,  8]  It  is  clear  that  Mr.  Martin's  domicile  up  to  the  purchase  of 
this  London  house  was  New  York,  and  the  burden  of  proof  rests  on 
the  party  desiring  to  show  a  different  one.  Matter  of  Newcomb,  192 
N.  Y.  238,  84  N.  E.  950.  The  only  fact  tending  to  show  another  is 
the  purchase  of  the  London  house,  and  there  are  a  number  of  circum- 
stances to  explain  or  offset  the  significance  of  this  fact. 

[4]  In  the  first  place,  Mr.  Martin  seemed  to  consider  himself  un- 
der a  duty  to  provide  a  home  for  Mr.  Sands'  collection,  and  in  his 
letter  of  December  19,  1913,  he  refers  to  the  London  house  as  pur- 
chased solely  for  that  purpose.  The  unfinished  letter  written  just  be- 
fore his  death  to  Mrs.  Dewey  is  very  significant  as  to  his  attitude  to- 
ward his  London  house.    It  reads  in  part  as  follows : 

"Ypu  will  understand  so  well  that  It  was  a  frightful  disappointment  to  me 
to  be  forced  by  Illness  to  give  up  my  winter  In  my  beloved  land. 

"I  have  bought  the  lease  of  a  house  In  London  for  eight  years,  as  Mr. 
Sands,  who  was  my  dear,  devoted  friend  from  boyhood,  died  In  Paris  last 
November  quite  suddenly,  and  left  me  a  legacy  to  buy  the  lease  of  a  house 
where  I  could  keep  all  the  furniture  and  pretty  things  that  we  had  bought 
during  the  long  years  of  our  friendship.  I  look  upon  it  only  as  a  storehouse 
to  keep  these  things  in,  as  nothing  would  induce  me  to  live  in  Paris  after  his 
death.  My  home  is  in  New  York,  where  I  am  happier  than  In  any  other  city 
in  the  world. 

"Just  think  of  it,  that  I,  an  American,  should  have  brought  out  a  book 
that  was  the  book  of  the  year  in  England.** 

Then,  on  another  occasion,  he  wrote : 

*1  think  it  is  better  for  you  to  enter  6  Great  Cumberland  Place  as  my 
I>ermanent  address  as  trustee  to  Lord  Craven*' 

— ^thus  indicating  that  he  considered  it  his  permanent  house  only  for 
a  limited  purpose. 

Mr.  Martin  did  nothing  to  transfer  any  of  his  business  interests, 
etc.,  to  London,  and  he  allowed  to  stand  his  will  previously  made,  which 
gave  his  residence  as  New  York.  On  the  whole,  the  evidence  seems 
definitely  to  show  that  Mr.  Martin  still  considered  New  York  City  as 
his  domicile,  and,  taking  into  consideration  Mr.  Martin's  wealth  and 
habits  of  life,  the  purchase  of  a  private  residence  in  a  city  where 
he  was  accustomed  to  spend  a  considerable  portion  of  his  time  does 
not  have  the  significance  that  would  attach  to  a  like  action  by  a  person 
of  a  less  cosmopolitan  character. 

Order  reversed,  with  costs,  and  matter  remitted  to  the  surrogate, 
for  the  purpose  of  fixing  the  amount  of  the  transfer  tax.    All  concur. 
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HANAUEB  V.  BRADSTREET'S  COLI^CTION  BUREAU. 
(Supreme  Court,  Appellate  l?erm,  First  Department.    May  9,  19160 

1.  Witnesses  ^=»321—Impbachmknt— Right  to  Contradict  One's  Own  Wit- 

ness. 

Although  a  party  may  contradict  the  testimony  of  its  own  witness,  it 
may  not  impeach  his  credibility. 

[Ed.  Note.— ror  other  cases,  see  Witnesses,  Cent  Dig.  Sf  1094,  1099, 
1100;   Dec.  Dig.  <g=>321.] 

2.  New  Trial  «=»  108(1) — ^Newlt  Discovered  Evidence— Sufwcienct. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence which  would  not  be  sufiBdent  to  establish  the  material  elements  of 
the  plaintiff's  case. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  S  226 ;  Dea  Dig. 

€=>108(1);] 

3.  New  Trial  ^=»102(6) — Newlt  Discovered  Evidence— Dhjgencb. 

The  original  certificate  of  defendant's  Incorporation,  executed  over  a 
year  before  the  trial,  showing  that  a  witness  was  one  of  the  original  di- 
rectors, was  not  newly  discovered  evidence,  as  the  plaintiff,  who  had  at- 
tempted to  furnish  evidence  on  the  same  point  through  the  alleged  di- 
rector, could  have  discovered  it  before  the  trial,  if  he  had  thought  it  nec- 
essary. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  {  212;  Dec.  Dig. 
tS=»102(6).J 

4.  New  Trial  ^=»90— Newly  Discovered  Evidence— Diligence. 

Where  a  party  chooses  to  rely  on  an  adverse  witness  to  supply  a  neces- 
sary link  in  his  chain  of  evidence,  and  then  finds  that  bis  confidence  was 
misplaced,  he  will  not  be  granted  a  new  trial  to  supply  other  evidence, 
which  he  could  have  obtained  before  the  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  {{  181-183 ;  Dec 
Dig.  <g=>90.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Jacob  Hanauer  against  the  Bradstreet's  Collection  Bu- 
reau. From  an  order  vacating  a  judgment  for  defendant  and  granting 
a  new  trial,  defendant  appeals.    Order  reversed. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

A.  Frank  Cowen,  of  New  York  City  (Bernard  Cowen,  of  New  York 
City,  of  counsel),  for  appellant. 
I.  Gainsburg,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  brought  an  action  against  the  defend- 
ant, and  at  the  trial  he  sought  to  prove  his  case  by  showing  that  one 
of  the  defendant's  directors  had  made  certain  admissions  in  regard  to 
the  collection  of  moneys.  In  order  to  prove  that  the  person  making 
these  alleged  admissions  was  a  director  of  the  defendant,  he  called  this 
man  as  his  own  witness,  and  this  witness  flatly  denied  that  he  was  a 
director.  The  trial  justice  thereupon  dismissed  the  complaint,  for 
failure  of  proof,  without  prejudice  to  a  new  action*.  Thereafter  the 
plaintiff  procured  the  original  certificate  of  the  defendant's  incorpora- 

^=s>For  other  cues  see  same  topic  ft  KEY-NUMBER  In  aU  Key-Namb«r«d  Digests  ft  Indexes 
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tion,  which  showed  that  the  witness  was  one  of  the  original  directors. 
This  certificate  was  executed  over  a  year  before  the  trial.  The  plain- 
tiff then  moved  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, and  this  motion  was  granted.  The  defendant  now  appeals  from 
this  order. 

[1,2]  There  seem  to  me  to  be  two  reasons  why  a  new  trial  should 
not  have  been  granted.  The  judgment  was  not  granted  upon  the 
merits,  but  for  failure  of  proof.  The  plaintiff  knew  in  advance  that  he 
must  prove  that  the  person  making  the  alleged  admission  was  a  direc- 
tor. He  presented  this  man  as  his  own  witness,  and  though  he  had  a 
right  to  contradict  this  witness  he  could  not  impeach  his  credibility. 
This  witness  has  testified  that  he  was  not  a  director  at  the  time  when 
the  alleged  admission  was  made.  He  was  not  asked,  nor  is  it  material, 
whether  he  was  a  director  at  the  time  of  the  incorporation.  If  a  new 
trial  takes  place,  and  the  plaintiff  presents  the  certificate  of  incorpora- 
tion, such  evidence  would  not  establish  the  material  element  of  the 
plaintiff's  case  that  this  man  was  a  director  at  the  time  the  alleged 
admission  was  made,  especially  in  view  of  the  explanation  that  he 
became  a  director  only  for  the  purpose  of  incorporation  and  never 
served  thereafter.  Even  with  that  paper  in  the  record,  there  would 
still  be  a  failure  of  proof  on  this  material  point. 

[3,  4]  Moreover,  I  do  not  think  that  this  certificate  can  properly  be 
called  newly  discovered  evidence,  even  if  it  would  change  the  result. 
The  plaintiff  would  have  "discovered"  it  before  the  trial,  if  he  had 
thought  he  would  need  it.  He  thought,  however,  that  he  would  not 
need  it,  because  he  could  furnish  evidence  on  the  same  point  through 
the  alleged  director.  He  failed  to  get  this  proof  from  his  witness,  and 
therefore  the  case  was  dismissed.  In  effect,  therefore,  the  plaintiff  is 
asking  the  court  to  grant  him  a  new  trial  to  put  in  evidence  to  supply 
a  defect  in  his  previous  proof.  Where  a  party  chooses  to  rely  upon  an 
adverse  witness  to  supply  a  necessary  link  in  his  chain  of  evidence, 
and  then  finds  that  his  confidence  was  misplaced,  he  should  not  be 
granted  a  new  trial  to  supply  other  evidence  which  he  could  have 
obtained  before  the  trial.  The  plaintiff  does  not  seriously  dispute 
these  rules,  but  claims  that  by  means  of  this  certificate  he  can  cross- 
examine  the  witness  and  show  that  his  testimony  was  perjured.  Un- 
fortunately, however,  for  the  plaintiff,  the  witness  whom  he  desires 
to  cross-examine  is  his  own  witness,  and  the  judgment  rests,  not  upon 
fraudulent  testimony,  but  upon  an  actual  failure  of  proof. 

Order  should  therefore  be  reversed,  with  $30  costs,  and  motion 
denied,  and  judgment  of  dismissal  reinstated.    All  concur. 
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HARDING  V.  GAILLAKD  et  bL 
(Supreme  Court,  Special  Term,  New  York  County.    May  8,  1916.) 

Judgment  ^=»592 — ^Beplevin, 

Where  there  was  a  difference  between  the  assignee  of  a  brokerage  firm 
and  a  customer  of  the  firm  as  to  the  amount  due  on  stocks  held  by  the  firm 
for  the  customer's  debit  balance,  and  on  appeal  in  an  action  by  the  cus- 
tomer his  contention  was  upheld,  the  customer  cannot,  having  replevied 
the  stodcs  themselves  and  paid  balance  due  thereon  to  sudi  firm,  recover 
for  any  depreciation  In  the  value  of  the  stocks  which  occurred  during  the 
time  between  his  demand  and  delivery  by  the  assignee  under  judgment  of 
the  court. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  §  1107 ;  Dec.  Dig. 
<@=s>592.] 

Action  by  Edmund  F.  Harding  against  William  D.  Gaillard,  in- 
dividually and  as  assignee  for  the  benefit  of  creditors  of  the  firm  of 
Beers  &  Owens,  impleaded  with  Charles  H.  Dickinson  as  sole  sur- 
viving partner.    On  plaintiff's  motion  for  judgment.    Motion  denied 

Dos  Passos  Bros.,  of  New  York  City,  for  plaintiff. 

Marsh  &  Wever,  of  New  York  City,  for  defendant  Gaillard. 

NEWBURGER,  J.  The  complaint  alleges  that  in  1915  John  W. 
Beers  and  the  defendant  Dickinson  were  copartners  doing  business 
as  stockbrokers  under  the  name  of  Beers  &  Owens,  and  that  on  the 
8th  day  of  September,  1915,  Beers  died,  and  the  defendant,  as  sole 
survivor  of  the  partnership,  made  a  general  assignment  for  the  benefit 
of  creditors  to  the  defendant  Gaillard ;  that  the  plaintiff  was  the  owner 
of  300  shares  of  the  common  stock  of  the  Interborough  Metropolitan 
Company,  which  stock,  was  held  by  the  brokerage  firm  for  the  plain- 
tiff's debit  balance,  and  under  the  assignment  came  into  the  possession 
of  defendant  Gaillard ;  that  at  the  time  of  the  assignment  plaintiflF  was 
indebted  to  said  firm  on  said  debit  balance  in  the  sum  of  $1,006.95, 
with  interest,  which  plaintiff  was  ready,  able,  and  willing  to  pay,  but 
defendants  claimed  a  lien  thereon  amounting  to  $3,806.95;  that  said 
stock  was  returned  on  the  9th  day  of  February,  1916,  upon  payment  by 
plaintiff  to  the  defendants  of  the  sum  of  $1,006.95.  The  plaintiff  fur- 
ther alleges  that  on  the  26th  day  of  October,  1915  (being  the  day  when 
he  claims  to  have  offered  to  take  up  said  stock),  the  stock  was  reason- 
ably worth  $6,787.50;  that  on  the  9th  day  of  February,  1916,  the  day 
of  delivery,  it  was  worth  $5,250,  and  for  the  difference  in  the  value 
this  action  is  brought,  plaintiff  claiming  the  same  to  represent  his  dam- 
ages. 

The  answer  alleges  that  certain  questions  arose  as  to  the  power  of 
Gaillard,  as  assignee,  to  deliver  the  stock  to  the  plaintiff ;  that,  there- 
upon the  plaintiff  herein  by  petition  applied  to  this  court  for  an  order 
directing  the  defendant  Gaillard,  as  assignee,  to  deliver  to  the  petition- 
er (plaintiff  herein)  the  300  shares  of  Interborough  Metropolitan  Com- 
pany upon  payment  to  the  assignee  of  the  debit  balance  of  $1,006.95; 
that  proceedings  were  had  upon  said  petition  which  resulted  in  the 

^=»For  other  caaes  bm  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Dlceats  ft  Indesea 
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entry  of  an  order  granting  said  petition  upon  pa3rmcnt  of  $3,806.95 ; 
that  an  appeal  was  taken  by  plaintiff  which  resulted  in  the  Appellate 
Division  fixing  the  amount  to  be  paid  by  plaintiff  as  a  condition  of  the 
surrender  of  the  stock  to  him  of  $1,006.95  (see  157  N.  Y.  Supp.  248) ; 
that  immediately  after  the  entry  of  the  order  of  the  Appellate  Division 
the  plaintiff  paid  the  amount  fixed  by  the  order  and  received  the  stock 
from  the  assignee. 

This  case  comes  clearly  within  the  ruling  of  the  Court  of  Appeals 
in  tlie  case  of  Commerce  Bank  v.  Blye,  123  N.  Y.  132,  25  N.  E.  208. 
In  that  case  it  appeared  that  the  defendant  became  receiver  of  a  bank, 
and  among  the  assets  found  certain  bonds  which  plaintiff  claimed,  but 
was  refused,  whereupon  he  commenced  an  action  in  replevin,  in  which 
action  plaintiff  was  awarded  possession  of  the  bonds  and  damages  for 
their  detention ;  that  the  defendant  appealed  from  the  judgment,  which 
subsequently  was  affirmed.  The  plaintiff  then  brought  an  action  to 
recover  damages  for  the  failure  to  deliver  said  bonds.  The  defendant 
then  demurred,  and  Mr.  Justice  Finch  said  (123  N.  Y.  134,  25  N.  E. 
208): 

•The  judgment  rendered  In  this  case  is  without  precedent,  and  opens  new 
possibilities  of  litigation,  if  sustained  by  this  court." 

And  at  page  135  of  123  N.  Y.,  at  page  208  of  25  N.  E.,  he  says : 

•*The  complaint  discloses  a  single  tort,  which  has  formed  the  subject  of  an 
action  and  been  redressed  by  a  Judgment  therein.  It  alleges  no  new  or  sepa- 
rate demand,  but  simply  a  continuance  of  the  refusal  to  obey  It,  after  Judg- 
ment and  pending  the  appeals  therefrom.  If  the  defendant's  continued  pos- 
session during  that  interval  was  a  wrong  at  all,  it  was  not  new  or  separate, 
but  a  continuance  of  that  sued  upon,  and  dependent  upon  the  demand  proved 
In  that  action.  At  the  most,  the  complaint  shows  an  extension  of  the  damages 
beyond  'the  date  of  the  trial  Judgment,  and  growing  out  of  the  delay  insep- 
arable from  the  defendant's  right  of  appeal,  and  so  we  are  required  to  say,  if 
we  aflBrm  this  Judgment,  either  that  the  damages  flowing  from  a  single  wrong 
may  be  divided  into  two  parts,  and  each  part  fonn  the  subject  of  a  separate 
action,  or  that  the  exercise  by  the  defendant  of  the  right  of  appeal  upon  the 
precise  terms  and  conditions  dictated  by  the  law  constitutes  a  new  and  illegal 
detention  of  the  property  in  controversy." 

On  page  136  of  123  N.  Y.,  on  page  208  of  25  N.  E.,  he  says: 

•The  appeals  were  taken  by  the  defendant  in  pursuance  of  a  lawful  right 
and  in  performance  of  a  clear  duty.  No  question  of  his  good  faith  is  raised, 
and  the  damages  claimed  were  caused  by  no  act  of  his.  Appointed  receiver 
of  the  bank,  he  found  these  bonds  among  the  assets,  and  took  them  into  his 
possession  lawfully  and  as  his  duty  was.  When  the  plalntlflC  made  his  demand, 
the  receiver  was  Justified  in  resisting  it  in  behalf  of  those  whom  he  represented, 
and  in  submitting  the  controversy  to  the  determination  of  the  courts.  The 
bonds  were,  of  course,  liable  to  fluctuations  in  value,  and  having  that  fact  in 
mind  the  plaintiff  deliberately  selected  his  remedy.  He  might  have  sued  sim- 
ply for  the  conversion  of  the  bonds,  and  recovered  their  value  and  damages 
for  their  detention,  and  so  have  thrown  upon  the  defendant  their  ownership 
after  Judgment,  and  the  risk  of  future  depreciation  incidental  to  that  owner- 
ship. Instead  of  that  he  <^06e  to  pursue  the  bonds  themselves,  and  seek  their 
recovery  under  the  provisions  of  the  Code." 

When  the  plaintiff  herein  filed  his  petition  he  chose  his  remedy,  and 
the  court  having  fixed  the  amount  due  by  plaintiff  on  the  stock,  and 
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plaintiff  having  acquiesced  in  the  decision  by  payment  of  the  amount 
fixed  by  the  order  of  the  Appellate  Division  and  accepted  the  stock,  he 
is  estopped  from  seeking  additional  damages. 
The  motion  for  judgment  must  be  denied. 


McAULlFFE  v.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    May  5,  1916.) 

1.  Commerce  ^=»27— "Interstate  Commerce" — ^Railroads. 

Where  a  freight  conductor  was  in  charge  of  a  local  freight  from  Wee- 
hawken,  N.  J.,  to  Ravena,  N.  Y.,  carrying  merchandise  destined  to  points 
in  Massachusetts,  and  left  Ravena,  bound  south,  with  a  locomotive,  ten* 
der,  and  caboose,  being  handed  a  clearance  card  reading  "Clear  to  Wee- 
hawken,"  and  ordered  to  take  a  disabled  locomotive  from  West  Haver- 
straw  across  state  lines  to  the  railroad*s  roundhouse,  either  at  Granton 
or  New  Durham,  such  conductor  was  engaged  in  '^interstate  commerce." 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  S  25;  Dea  Dig. 
«=»27. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Interstate  Commerce.] 

2.  Master  and  Servant  ^=9137(4) — ^Injuries— Duty  to  Warn  of  Danger. 

Where  an  express  train  came  into  a  station  so  late  as  to  be  substantially 
behind  its  time  of  scheduled  arrival,  the  engineer  should  have  signaled 
his  approach,  to  warn  a  freight  conductor  having  to  cross  the  express 
track  to  register  his  own  arrival. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  269, 
270,  274,  277,  278;  Dec.  Dig.  <©=>137(4).] 

3.  Master  and   Servant   ^=»289(19) — Injuries  to   Servant— Contributory 

Neglioence>— Railroad  Service — Question  for  Jury. 

It  cannot  be  held  as  matter  of  law  that  where  trains  meet  at  a  point 
between  stations,  where  they  pass  at  their  ordinary  full  speed,  a  freight 
conductor  is  bound  to  distinguish  a  local  passenger  train  from  an  express, 
so  as  not  to  be  entitled  to  rely  on  the  belief  that  the  express  has  passed 
him,  while  in  fact  it  is  behind  schedule,  and  injures  him  as  he  crosses  its 
track  to  register  at  a  station. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  J  HIO ; 
Dec.  Dig.  €=>2S9(19).] 

4.  Master  and  Servant  ^=»28C(31) — ^Injuries  to  Servant— Duty  to  WiifRN— 

Question  for  Jury. 

In  an  action  against  a  railroad  for  injury  to  a  freight  conductor,  through 
being  struck  by  an  express  running  behind  schedule,  while  crossing  the 
express  track  to  register  his  own  arrival,  whether  a  reasonable  warning 
from  the  engineer  of  the  approaching  express  was  required  was  a  ques- 
tion for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  1033 ; 
Dec.  Dig.  <g=»2S6(31).] 

5.  Negligence    ^=s>101 — Concurring    Negligence — ^Effect — B^deral    £3m- 

PLOYERS*  Liability  Act. 

In  an  action  under  the  federal  Employers'  Inability  Act  (Act  April  22, 
1908,  c.  149,  35  Stat  65  [U.  S.  Comp.  St  1913.  §§  8657-«605])  for  injuries 
to  or  death  of  a  railroad  employ^  in  interstate  commerce,  the  Jury  mast 
lessen  plalntifiTs  damages  in  the  proportion  which  his  contributory  negli- 
gence bears  to  the  causal  negligence  attributable  to  both  parties. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  §§  85,  163,  164, 
167 ;  Dec.  Dig.  <©=>101.] 

^s»For  otber  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-NumbereO  Digests  ft  Indexes 
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6b  Tbiai,  «=»232(2) — ^Rbqubst  fob  Disbgtion  or  Special  Finding — Pobbc 

In  an  action  against  a  railroad,  under  the  federal  Employers'  Liability 
Act,  for  injuries  to  a  f rei^t  conductor,  the  request  of  defendant's  counsel 
that  the  court  direct  the  jury  to  find  specially  "what  proportion  of  the 
plaintiff's  negligence  contributed  to  the  accident,  in  case  they  should 
find  the  plaintiff's  negligence  was  not  the  sole  cause  of  the  Injury,"  was 
properly  denied,  as  it  should  hare  presented  a  more  concrete  form  for 
the  qpedal  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {  624;  Dec  Dig. 
i&=>232(2).] 

7.  Trial  ^=s>350(6) — Special  Verdict — Reduction  of  Damages. 

In  actions  against  railroad  companies  for  deaths  of  or  injuries  to  their 
employes  under  the  federal  Employers'  liability  Act,  it  is  preferable  that 
juries  return  special  verdicts,  relative  to  the  reduction  of  damages  by 
contributory  n^Ugence,  elicited  by  proper  questions,  under  Civ.  Ck)de 
Proc.  1 1187. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  |  830;  Dec.  Dig.  «=» 
350(6).]     ' 

8.  Damages  ^=»132(1) — Personal  Injuries — Excessive  Verdict. 

In  an  action  against  a  railroad  for  serious  injuries  to  its  freight  con- 
ductor in  interstate  commerce,  verdict  of  $40,000  was  excessive  by  $15,000. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  |  372;  Dea  Dig. 
<8=s>132a).] 

Jenks»  P.  J.,  and  lliomas,  J^  dissenting  in  part 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  Timothy  McAuliflfe  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Judgment  and  order  reversed,  and  new  trial  granted,  unless  plaintiff 
stipulates  to  reduce  the  amount  of  the  verdict  from  $40,000  to  $25,000. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Charles  F.  Brown,  of  New  York  City,  for  appellant 
R.  H.  Barnett,  of  Newburgh,  for  respondent. 

PUTNAM,  J.  The  first  judgment  recovered  by  plaintiff,  a  freight 
conductor  in  employ  of  defendant,  was  reversed  by  a  divided  court  on 
the  ground  that  plaintiff  was  not  then  employed  in  interstate  commerce. 
164  App.  Div.  846;  150  N.  Y.  Supp.  512. 

[1]  The  record  upon  the  second  trial  has  brought  out  further  de- 
tails of  the  plaintiff's  employment  on  the  day  before  his  accident.  It 
had  been  already  shown  that  plaintiff  had  been  conductor  of  a  freight 
train  that  ran  from  Weehawken,  N.  J.,  to  Ravena,  N.  Y.  It  was  not 
clearly  proved-what  was  done  on  the  day  following.  But  it  is  now  es- 
tablished that  on  this  intermediate  day,  February  15th,  plaintiff  was 
ordered  with  a  locomotive  and  caboose  to  Newburgh,  where  he  took 
charge  of  a  freight  local  bound  back  to  Ravena,  carrying  merchandise 
destined  to  points  in  Massachusetts. 

About  4 :20  p.  m.  February  16th,  the  day  of  this  casualty,  plaintiff, 
with  locomotive,  tender,  and  caboose,  left  Ravena  bound  south.  He 
was  then  handed  a  clearance  card  reading  "Clear  to  Weehawken," 
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giving  this  trip  a  definite  character  as  an  interstate  return  to  Weehawk- 
en.  Although  plaintiff  had  to  report  for  operating  orders  at  divisional 
points,  like  Kingston  and  Cornwall,  this  card  made  it  plain  that  his 
service  was  not  a  series  of  short  runs  between  local  points,  but  that 
he  was  bound  through  to  Weehawken.  The  caboose  m  which  the  men 
were  returning  was  the  same  as  on  the  trip  north  on  February  14th. 
It  was  bringing  back  the  full  freight  crew.  The  locomotive,  however, 
was  different.  With  the  ampler  proofs  on  this  second  trial,  bringing 
out  the  details  of  the  character  of  the  trains  on  the  intermediate  trip 
from  Newburgh  to  Ravena,  including  the  order  to  take  a  disabled  loco- 
motive from  West  Haverstraw,  across  state  lines,  to  defendant's 
roundhouse,  either  at  Granton  or  New  Durham,  we  think  an  employ- 
ment in  interstate  commerce  has  been  sufficiently  made  out. 

Appellant,  however,  contends  that  plaintiff  was  hurt  solely  through 
his  own  neglect.  This  locomotive  and  caboose  were  rounding  a  moder- 
ate curve  as  they  came  south  into  Cornwall  about  7  :S5  p.  m.  When 
opposite  the  station,  plaintiff  came  out  on  the  front  platform  to  listen 
for  signals,  as  he  had  to  cross  the  north-bound  track  and  register  with 
the  local  train  dispatcher.  Before  his  locomotive  had  stopped,  and 
while  running  from  two  to  five  miles  an  hour,  plaintiff  stepped  off  the 
front  of  the  caboose  and  had  made  one  step  into  the  north-bound 
track,  in  front  of  the  north-bound  Chicago  Express  (train  No.  3), 
which  struck  him,  causing  very  severe  injuries.  This  express  train 
was  scheduled  to  arrive  at  7 :42  and  was  about  13  minutes  late. 

Beyond  the  station  to  the  south  (from  which  direction  the  express 
came),  were  two  highway  grade  crossings — Hudson  street,  182  feet 
south  of  the  station,  and.  at  a  distance  of  392  feet  from  the  station,. 
Clark's  crossing,  with  a  curve  in  the  tracks  between,  so  that  from 
abreast  the  station  a  train  could  not  be  seen  until  350  or  4(X)  feet  away. 
About  2.000  feet  south  of  the  station  is  the  first  whistling  post,  and 
then  a  second  whistling  post  set  1.080  feet  from  the  station.  The 
practice  under  defendant's  rules  was  for  a  long  blast  to  be  sounded, 
as  a  station  signal,  before  a  north-bound  train  would  be  in  sight  from 
the  station,  and  then,  when  the  locomotive  was  between  these  two 
grade  crossings,  so  that  the  engineer  could  see  the  tracks  ahead  at  the 
station,  to  give  two  or  three  short  blasts  when  he  came  in  sight  of  any 
train  then  standing  on  the  south-bound  track  or  entering  the  station. 
Several  short,  sharp  blasts  are  also  recognized  railroad  signals  to  per- 
sons on  the  tracks  or  in  dangerous  proximity  thereto. 

The  engineer  of  the  express  claimed  that  he  gave  this  station  signal^ 
and  that  the  bell  was  rung,  but  no  later  whistle.  As  the  automatic 
bell  ringer  on  the  locomotive  had  broken  down  29  miles  below  at  Ny- 
ack,  it  was  claimed  that  the  fireman  rang  the  bell  by  a  cord  from  his 
seat  in  the  cab.  There  was  evidence,  however,  from  one  of  defend- 
ant's section  hands,  that  a  man  with  a  light,  presumably  this  fireman, 
was  seen  standing  back  on  the  tender  as  the  locomotive  passed  the 
station. 

On  this  second  trial,  the  engineer  admitted  that  when  at  a  distance 
of  about  3(X)  feet  he  first  saw  the  headlight  of  plaintiff's  train,  which 
from  its  signals  he  recognized  as  an  extra,  so  that  its  conductor  would 
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have  to  cross  the  north-bound  track  to  register,  with  a  return  ovei 
this  track  to  his  train ;  that,  although  he  had  this  view,  with  this  knowl- 
edge of  the  situation,  when  300  feet  from  the  station,  he  gave  no  fur- 
ther warning  signals,  notwithstanding  his  approach  from  rounding  this 
curve  in  the  track.  In  view  of  the  verdict,  we  must  take  it  as  a  fact 
that  this  Chicago  Express  did  not  give  any  of  the  usual  signals  by 
whistle  or  bell  before  this  casualty. 

When  about  a  mile  and  a  half  to  the  south  of  Newburgh,  plaintiff 
passed  a  north-bound  passenger  train,  which  he  mistook  for  this  ex- 
press. In  submitting  these  issues  to  a  jury,  the  learned  trial  court 
told  them  that  a  signal  is  not  needed  to  warn  a  person  who  already 
knows  that  a  train  is  coming.    He  added : 

"But  in  this  case  the  plainttlT  claims  that,  although  he  knew  about  the  sched- 
ule of  the  time  the  train  No.  3  was  due  at  Cornwall,  nevertheless  he  beUeved 
that  it  passed  him  below  Newburgh,  but  that  it  was  not  upon  time,  and,  not 
being  in  upon  time,  he  was  entitled  to  th^  additional  warning  upon  the  part 
of  this  defendant.  So,  if  you  should  hnd  in  this  case  that  the  plaintiff  wa» 
not  reasonably  Justified  in  relying  upon  the  belief  that  the  Chicago  Express, 
No.  3,  had  passed  his  train  outside  of  Newburgh,  where  he  says  this  train,  if 
on  time,  usually  passed  him,  and  you  should  find  that  there  was  no  whistle 
sounded  or  bell  rung,  then  you  should  find  for  the  defendant" 

The  court  thus  ruled  that  the  engineer  was  not  held  to  signal  to  the 
conductors  of  other  trains  in  order  to  advise  them  of  the  approach 
of  a  regularly  scheduled  express,  if  it  were  substantially  on  time,  since 
such  employes  must,  perforce  their  duties,  become  familiar  with  such 
train  arrivals. 

[2]  Schowerer  v.  New  Jersey  &  New  York  R.  R.  Co.,  164  App. 
Div.  865,  ISO  N.  Y.  Supp.  439,  also  a  freight  train  on  a  siding,  does 
not  control  here,  because  in  that  case  the  incoming  train  was  substan- 
tially on  time.  Hence  this  court  might  well  have  given  the  instruction 
that,  if  train  No.  3  came  into  Cornwall  so  late  as  to  be  substantially  be- 
hind its  time  of  scheduled  arrival,  they  might  find  that  signals  should 
be  given,  not  only  to  warn  passengers  and  those  at  a. public  crossing, 
but  towards  a  freight  conductor  such  as  this  plaintiff,  having  to  cross 
the  track  to  register  at  the  station.  The  instruction  as  given,  there- 
fore, was  more  favorable  to  defendant  than  it  was  entitled  to. 

[3]  Appellant  urges  that  the  verdict,  to  the  effect  that  plaintiff  was 
reasonably  justified  in  supposing  No.  3  had  passed,  was  against  the 
greater  weight  of  evidence.  That,  however,  becomes  of  less  impor- 
tance, in  the  view  we  take  of  the  charge.  The  testimony  inclines  to 
the  view  that  the  north-bound  train,  which  plaintiff  had  passed,  was  a 
local  passenger  train.  It  could  hardly  be  held,  as  matter  of  law,  that 
from  the  greater  speed  and  number  of  the  cars  of  a  train  thus  met  at 
a  point  between  stations,  where  trains  pass  at  their  ordinary  full 
speeds,  a  freight  conductor  would  be  bound  to  identify  and  distin- 
guish an  express  from  a  local  passenger  train. 

[4]  While  we  held  that  the  duty  to  signal  when  a  train  approaches 
a  crossing  does  not  ordinarily  apply  to  an  employe  who  leaves  a  place 
of  safety  to  cross  the  tracks  for  a  purpose  of  his  own  (ConneD  v.  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  144  App.  Div.  664,  129  N.  Y.  Supp.  666) 
this  is  a  different  situation.  Plaintiff's  duty  required  him  to  cross 
the  tracks  at  Cornwall,  a  stop  station  for  the  express.    He  had  listened 
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without  having  heard  any  of  the  usual  signals.  His  position  and  prob- 
able danger  became  manifested  to  the  express  engineer.  Both  by  the 
federsd  decisions  (Norfolk  &  Western  Ry.  v.  Earnest,  229  U.  S.  114, 
33  Sup.  Ct.  654,  57  L.  Ed.  1096,  Ann.  Cas.  1914C,  172;  Franchina  v. 
Chicago,  B.  &  Q.  R.  R.  Co.,  195  Fed.  462,  115  C.  C.  A.  364),  and  by 
those  of  this  state  (Roll  v.  Northern  Central  R.  Co.,  15  Hun,  496,  af- 
firmed 80  N.  Y.  647;  Blanchard  v.  D.,  L.  &  W,  R.  R.  Co.,  211  N.  Y. 
79,  105  N.  E.  90),  the  employe  crossing  the  tracks  in  the  line  of  his 
duty  may  be  entitled  to  a  reasonable  warning  from  those  in  charge  of 
an  approaching  train.  Whether,  in  a  particular  situation,  such  a  warn- 
ing was  required,  cannot  be  determined  adversely  to  plaintiff  as  a  mat- 
ter of  law,  but  is  a  question  for  the  jury.  An  issue  remained  for  the 
jury  as  to  a  duty  resting  upon  the  engineer  of  this  express  train  to 
give  some  signal,  whether  before  reaching  Clark's  crossing,  or  after 
he  had  made  out  the  distinguishing  lights  of  this  locomotive,  with  the 
indication  that  a  person  from  this  train  would  have  to  advance  across 
the  path  of  this  express  to  register  his  arrival.  Indeed,  our  previous 
order,  when  resettled,  reversing  on  the  sole  ground  that  plaintiff  was 
not  engaged  in  interstate  commerce,  our  reversal  being  "upon  ques- 
tions of  law  only,  the  facts  having  been  examined  and  no  error  found 
therein"  (166  App.  Div.  931,  151  N.  Y.  Supp.  1127),  by  implication 
sustained  the  findings  then  made  of  defendant's  fault. 

Defendant's  counsel  asked  the  trial  court  to  direct  the  jury  to  find 
specially  "what  proportion  of  the  plaintiff's  negligence  contributed 
to  the  accident,  in  case  they  should  find  that  the  plaintiff's  negligence 
was  not  the  sole  cause  of  the  injury."  This  the  court  denied,  to  which 
defendant  excepted.  The  federal  statute,  by  which  contributory  neg- 
ligence lessens  the  damages,  is  borrowed  from  the  early  negligence 
rule  in  Illinois,  and  the  existing  Georgia  practice  now  embodied  in 
Georgia  statutes  (Thornton,  Fed.  Emp.  Liability  [3d  Ed.]  §  78); 
also  from  the  admiralty  rule  of  apportionment  (60  Cong.  Record,  p. 
4536,  quoted  by^  Thornton,  p.  169). 

[5]  If  the  damages  are  attributable  to  the  faults  of  both  plaintiff 
and  defendant,  the  Supreme  Court  of  the  United  States  has  strictly 
defined  how  such  damages  are  to  be  apportioned.  The  jury  must  les- 
sen plaintiff's  damages  in  the  proportion  which  his  contributory  fault 
bears,  not  to  that  of  the  defendant,  but  to  the  entire  causal  negligence, 
attributable  to  both.  Second  Employers'  Liability  Cases,  223  U.  S. 
1,  SO,  32  Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44;  Norfolk 
&  Western  Ry.  v.  Earnest,  229  U.  S.  114,  33  Sup.  Ct.  654,  57  L.  Ed. 
1096,  Ann.  Cas.  1914C,  172;  Grand  Trunk  Western  Ry.  Co.  v.  Lind- 
say, 233  U.  S.  42,  49,  34  Sup.  Ct.  581,  58  L.  Ed.  838,  Ann.  Cas.  1914C 
168;  Seaboard  Air  Line  Railway  v.  Tilghman,  237  U.  S.  499,  35  Sup. 
Ct.  653,  59  L.  Ed.  1069. 

At  the  date  of  this  trial  (February  15-24,  1915)  juries  did  not  gen- 
erally return  special  verdicts  under  this  statute.  Appellant  cites  N. 
Y.  C.  &  H.  R.  R.  Co.  V.  Banker,  224  Fed.  351,  at  page  354,  decided 
June  22,  1915,  four  months  after  this  trial,  where  Lacombe,  J.,  said: 

"Incidentally  it  may  be  remarked  that  it  will  be  helpful  in  all  trials  under 
this  act  to  have  the  Jury  indicate  whether  they  find  negligence  on  the  plain- 
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Ufl's  side,  and,  If  so,  by  how  much  they  have  reduced  the  verdict  against  the 
defendant.'* 

[6]  However  exact  theoretically  the  doctrine  of  comparative  negli- 
gence may  be,  it  has  been  doubted  whether  its  administration  will  not 
become  too  complicated  to  be  left  to  a  jury.  Beach  on  Contributory 
Neg.  §  82.  Yet  it  is  less  intricate  than  many  other  matters  on  which 
they  have  to  pass.  But  these  difficulties  require  that  the  factors  en- 
tering into  the  verdict  should  appear  in  a  form  to  prove  that  the  stat- 
ute, and  its  method  of  apportionment,  have  been  observed.  If  by  its 
large  amount  the  verdict  indicates  that  the  jury  reached  it  without 
any  reduction,  it  amounts  to  a  finding  that  plaintiff  was  free  from 
contributory  fault.  Yet,  according  to  the  trial  practice  as  understood 
and  followed  a  year  ago,  both  in  the  federal  and  state  tribunals,  we 
cannot  say  that  the  court  committed  reversible  error  in  refusing  coun- 
sel's request.  To  ask  a  jury  for  the  "proportion"  of  plaintiff's  negli- 
gence might  indicate  a  fractional  ratio,  rather  than  the  sum  by  which 
they  lessened  his  recovery.  If  such  a  request  were  to  be  made,  it 
should  have  presented  more  concretely  the  form  for  the  special  ver- 
dict. 

[7]  In  future  trials  under  this  statute,  we  think  it  is  preferable  that 
juries  return  special  verdicts.  In  this  way  the  jury  can  better  follow 
the  processes  of  arriving  at  the  recovery.  By  proper  questions  under 
Code  of  Civil  Procedure,  §  1187,  the  jury  may  be  asked  to  say,  for 
instance:  If  they  find  that  defendant's  negligence  proximately  caused 
this  injury,  what  is  plaintiff's  total  damage?  If  plaintiff's  own  want 
of  care  helped  produce  his  injury,  how  much  have  they  reduced  plain- 
tiff's damages  ?  Thereby  trials  in  the  state  court  will  accord  with  the 
more  recently  adopted  method  of  returning  verdicts  under  this  statute 
in  the  United  States  District  Courts. 

[8]  In  which  ever  manner  this  jury  may  have  contrasted  the  op- 
posing charges  of  neglect,  we  think  their  $40,000  verdict  excessive. 
If  reached  after  a  reduction,  obviously  this  result,  regarded  as  a 
residuum  of  plaintiff's  damages,  becomes  still  more  extravagant. 
Hence  the  amount  of  the  verdict  calls  on  us  to  interfere.  I  advise 
that  the  judgment  and  order  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event,  unless  within  20  days  from  the  entry  of  the 
order  herein  plaintiff  stipulate  to  reduce  the  amount  of  the  verdict 
to  $25,000,  in  which  event  the  judgment,  as  thus  modified,  with  inter- 
est thereon  from  its  entry,  March  1,  1915,  and  the  order,  will  be  af- 
firmed, without  costs  of  this  appeal. 

STAPLETON  and  HILLS,  JJ.,  concur.  JENKS,  P.  J.,  and 
THOMAS,  J.,  concur  in  the  suggestion  as  to  the  form  of  verdict,  but 
dissent  from  the  affirmance  of  the  judgment,  on  the  ground  that  in 
their  opinion  the  plaintiff's  negligence  was  the  sole  cause  of  the  ac- 
cident. 
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STRAUS  V.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Dei)artment    May  6,  1916L) 

Dauaoes  ^=»189— Breach  of  Contract— Sufficiency  of  Evidence. 

Evidence  In  an  action  against  a  city  for  breach  of  contract  to  build  by 
a  certain  day,  an  entrance,  on  or  adjacent  to  plaintiff's  premises,  to  a  sub- 
way station,  held  Insufficient  to  show  what  injury  to  plaintiff's  property 
was  caused  thereby. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  U  288,  512;  Dec 
Dig.  <S=»189.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Julius  Straus  against  the  City  of  New  York.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

See,  also,  166  App.  Div.  199,  151  N.  Y.  Supp.  1019. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Edward  A.  Freshman,  of  Brooklyn  (Thomas  F.  Magner,  of  Brook- 
lyn, on  the  brief),  for  appellant. 

Benjamin  Reass,  of  Brooklyn  (Hugo  Hirsh  and  Emanuel  Newman, 
both  of  Brooklyn,  on  the  brief),  for  respondent. 

THOMAS,  J.  The  plaintiff  owns  the  northwest  corner  of  Fulton 
and  Bridge  street  in  the  borough  of  Brooklyn,  and  has  recovered  judg- 
ment for  $7,866.67  damages  to  the  rental  value  thereof  by  reason  of 
the  failure  of  the  defendant  to  comply  with  a  contract  dated  June  15, 
1905,  whereby  the  city  agreed,  in  connection  with  the  building  of  a 
subway  under  Fulton  street,  to  the  following : 

'Third — ^The  work  of  constructing  the  said  station  and  stairway.  In  so  far 
as  the  same  Involves  the  work  of  building  an  entrance  thereto  upon  or  adja- 
cent to  the  said  premises  of  the  parties  of  the  first  part,  shall  be  done  between 
the  Ist  day  of  May  and  the  1st  day  of  October  In  the  year*'  1906. 

The  entrance  on  Bridge  street,  shown  on  the  diagram  attached  to  the 
contract,  was  so  incomplete,  the  court  found,  as  to  prevent  the  plaintiff 
using  the  front  40  feet  of  the  basement  for  one  year  and  four  months 
after  October  1,  1906.  That  such  entrance  was  not  made  in  time  is 
undeniable,  but  the  question  is:  What  injury  to  plaintiff's  property 
was  caused  thereby?  The  plaintiff  had  made  a  lease  that  required  it 
to  tear  down  two  buildings  fronting  on  Fulton  street,  and  to  build  on 
the  site  a  new  store,  and  to  conform  to  it  a  third  building  in  the  rear, 
facing  on  Bridge  street,  and  undertook  to  do  such  work  between  May 
1  and  October  1,  1906,  and  the  parties  hereto  had  such  undertaking  in 
contemplation.  But  why  did  not  plaintiff  use  the  front  part  of  the 
basement?  He  testified  that  his  building  was  complete  by  October  1st, 
except  show  windows  that  were  to  be  placed  in  the  front  of  the  base- 
ment on  Fulton  street,  and  the  side  of  the  basement  looking  upon  the 
proposed  stairway  on  Bridge  street.  He  states  that  he  could  not  set 
the  show  windows,  because  the  city  had  not  tiled  the  brick  walls,  and 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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that,  in  addition,  he  had  on  October  1,  1906,  but  a  "day  or  two  of  work 
in  order  to  complete"  the  basement. 

But  the  tiling  of  the  rough  brick  wall  that  faced  the  entrance  and 
the  station  was  outside  work.  How  could  that  interfere  with  the 
placing  of  the  show  windows  ?  The  plaintiff  answers  that  the  subway 
builders  had  to  "finish  their  tiling  on  the  returns  before  we  could  put 
any  plate  glass  in."  What  is  meant  by  tiling  the  returns  ?  That  must 
be  known,  to  determine  whether  it  was  the  duty  of  the  city  to  "do  it. 
Reference  must  be  made  to  the  evidence  to  determine  the  nature  of 
.  such  tiling,  and  at  the  same  time  it  is  convenient  to  learn  whether 
such  tiling  was  the  only  impediment  to  the  completion  of  the  base- 
ment. I  hazard  the  statement  that  the  returns  are  the  walls  on  their 
exposed  width.  It  was  the  duty  of  the  city  to  tile  the  outside  of  the 
brick  walls,  but  where  there  was  an  opening  for  a  window  or  door  the 
wall  for  its  width  would  show.  But  that  would  all  be  inside  the  wall 
line,  and  part  of  it,  maybe,  within  the  show  windows  when  set.  So  it 
becomes  very  important  to  know  whether  the  city  should  pay  the  large 
sum  adjudged  against  it  because  this  work  within  the  line,  and  possi- 
bly interior,  of  the  building  was  not  done. 

Frost,  the  assistant  engineer  of  the  Rapid  Transit  Company,  testi- 
fied: 

"Weren't  you  required  to  tile  that  pier  all  around?  A.  Not  on  the  inside; 
no,  sir.  ♦  ♦  ♦  Q.  Didn't  you,  as  matter  of  fact,  tile  the  pier  aU  around? 
A.  On  the  subway  side  only.  Q.  No ;  I  am  asking  you  whether,  as  matter  of 
fact,  that  pier  was  not  tiled  by  you  all  around?  A.  I  think  not.  ♦  •  •  i 
have  no  recollection  of  seeing  the  tile  on  the  back  of  that  pier.  •  ♦  ♦  Q.  If 
tiled  you  do  not  know  who  tiled  it?  A.  No,  sir;  because  I  don't  consider  it  in 
our  contract." 

Plaintiff  testified  that  by  October,  1906,  his  building,  except  the  base- 
ment, was  completed,  and  that  as  to  that  there  were  uncompleted  the 
windows,  the  plastering,  the  flooring,  and  the  lighting.  He  sdso  stated 
the  precise  obstacle  to  the  completion  of  the  basement,  in  that  the  city 
had  to  build  their  stairway  and  "had  to  tile  and  put  marble  on  the 
walls,  both  on  the  Bridge  street  and  on  the  Fulton  street  side.  We 
couldn't  get  our  show  windows  in  before  that  work  was  done.  They 
had  to  complete  their  subway  over  to  Abraham  &  Straus  before  we 
could  complete  our  work."  Then  he  stated  that  it  was  ^'because  of  the 
condition  of  the  subway  work  at  or  about  the  point  of  Bridge  street" 
that  he  was  unable  to  close  the  basement,  and  that  in  consequence  he 
set  the  partition  40  feet  back  from  the  building  line  on  Fulton  street. 
His  testimony  then  treats  of  the  impediment  caused  by  the  subtunnel 
to  Abraham  &  Straus,  and  upon  cross-examination  the  history  of  con- 
struction was  traced,  and  among  other  things  the  difiiculty  of  erecting 
column  No.  12  on  Fulton  street  on  account  of  the  subway  to  Abraham 
&  Straus,  and  the  delays  on  account  of  the  hole  on  Bridge  street.  He 
described  an  excavation  on  the  corner  of  the  two  streets,  7  feet  on  Ful- 
ton street  and  5  feet  on  Bridge  street ;  stated  that  the  partition  was  put 
back  40  feet,  although,  as  concerns  the  hole,  it  would  have  been  suffi- 
cient to  put  it  back  7  feet ;  but  he  would  explain  that  it  was  put  back 
the  40  feet,  so  as  to  be  sure  that  the  city's  workmen  had  plenty  of 
room  to  work,  although  the  city  did  not  ask  to  use  any  of  the  spaces, 
158N.Y.S.— 59 
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and  because  otherwise  it  would  have  been  necessary  to  put  the  parti- 
tions along  the  wall  on  both  Bridge  and  Fulton  streets.  He  further 
testified : 

**Q.  The  only  work  I  understand  you  to  claim  that  the  city  had  to  do  there 
was  to  do  this  marble  and  brick  work,  and  when  they  came  around  the  comers 
ot  any  entrance  into  your  place  they  would  have  to  make  returns,  which  a  man 
would  have  to  get  inside  to  do;  is  that  it?    A.  Yes,  sir." 

The  plaintiff  further  stated  that  beyond  the  seven  feet — 

'*they  had  to  tile  and  put  marble  on  all  the  brick  work,  fronts,  and  returns.  . 
•    *    ♦    Q.  The  rear,  you  mean?    A.  Yes;  the  returns  on  aucr  of  the  corners 
that  there  might  be.     Q.  And  that  tiling,  marble  work,  was  on  the  city's  side 
of  the  building  line,  was  it  not?    A.  No,  sir.    Q.  Did  they  also  tile  your  side? 
A.  Where  it  came  into  a  corner  there,  they  had  to  go  back." 

The  plaintiff  seems  to  say  in  one  answer  that  the  failure  to  tile  the 
returns  was  the  only  thing  that  prevented  the  finishing  of  the  base- 
ment, and  in  another  that  the  hole  invading  his  property  for  seven  feet 
was  also  inyolved.  The  diagram  attached  to  the  contract  calls  for  no 
construction  inside  the  house  line  on  Fulton  street,  although  it  does  on 
Bridge  street.  But  it  appears  from  the  finished  work  that  the  founda- 
tions for  the  substation  to  Abraham  &  Straus  are  7  feet  inside  of  the 
plaintiff's  building  line.  The  fact  seems  to  be  that  the  original  plan 
was  to  build  the  stairs  leading  to  the  Abraham  &  Straus  subway  adja- 
cent to  the  house  line,  but  that  in  fact  its  actual  construction  involved 
an  invasion  of  plaintiff's  premises  for  the  stairways  for  the  tunnel 
leading  to  Abraham  &  Straus.  If  such  stairs  afforded  the  entrance  to 
the  station,  and  under  the  contract  should  have  been  completed  by  Oc- 
tober 1,  1906,  the  city  cannot  avoid  it  upon  the  ground  that  it  built 
within  rather  than  adjacent  to  plaintiff's  line. 

Upon  a  former  appeal  in  this  action  (166  App.  Div.  199,  151  N.  Y. 
Supp.  1019),  this  court  decided  definitely  that  the  contract  referred  to 
the  entrance  on  Bridge  street,  and  well  it  might  do  that,  as  even  upon 
this  trial  the  plaintiff  testified  that  the  entrance  was  to  be  on  the  Bridge 
street  side,  and  his  counsel  so  advised  by  him  proceeded  with  the  case 
on  that  understanding.  With  that  evidence  in  min'd,  let  the  contract 
be  read  where  its  very  plain  language  is  that  the  entrance  shall  be  done 
by  October  1st.  The  learned  trial  court  on  the  trial  yielded  his  own 
construction  of  the  contract  to  the  decision,  but  found,  through  proba- 
ble inadvertence,  that  the  defendant  failed  to  construct  and  to  complete 
the  station,  stairway,  and  entrance,  and  thereby  the  plaintiff  was  unable 
to  complete  his  building,  and  thereon  the  damages  are  predicated.  Al- 
though this  court  on  the  former  appeal  was  beset  by  a  record  that  pre- 
sented the  usual  difficulties  in  building  cases,  its  conclusion  is  accurate 
that  the  time  limit  referred  to  the  entrance  on  Bridge  street  and  to 
nothing  else.  But  how  long,  if  at  all,  did  the  delay  in  building  the 
Abraham  &  Straus  subway  and  approach  postpone  the  completion  of 
the  basement?  In  one  place  plaintiff  testified  that  the  excavation  for 
that  was  closed  by  September  1st.  The  plaintiff  was  asked  later  what 
remained  to  be  done  on  October  15th,  and  his  answer  was  that  the 
show  windows  were  not  in  the  basement  floor,  and  that  the  basement 
was  unfinished  in  particulars  before  noted,  and  he  ascribed  as  reasons 
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for  it  that  the  construction  of  the  footings  and  other  work  of  the 
Abraham  &  Straus  subway,  and  the  tiling  of  the  rough  brickwork, 
which  he  describes  as  follows: 

**Q.  Tile  what?  A.  The  side,  the  idea  being  that  this  was  a  rough  brick 
wall,  and  they  had  to  tile  and  nmrbie  it,  and  they  had  to  tile  the  returns,  and 
after  that  we  had  our  show  windows.  We  couldn't  put  in  our  show  windows 
until  that  was  done." 

But  he  also  suggests  a  further  cause  for  the  incompletion  that  it  was 
necessary  that  there  should  be  supplied  by  the  city  at  his  expense  a 
girder  under  the  show  windows  on  the  street  level.  According  to  that, 
even  if  the  entrance  on  Bridge  street  and  the  entrance  on  Fulton  street 
had  been  completed,  the  absence  of  the  girder  would  have  delayd  the 
completion  of  the  basement.  Later  the  plaintiff  said  that  the  show 
windows  could  not  be  inserted  until  the  tiling  was  put  in,  and  that  the 
city  would  have  to  tile  the  returns  before  the  glass  could  be  set.  After 
much  and  varied  testimony,  the  plaintiff  testified : 

"Q.  You  said  that  was  all  there  was  to  be  done  inside  there.  What  was  the 
subway  contractor  to  do  inside  your  building,  along  that  line?  A.  They  had 
to  put  up  their  marble  and  finish  their  tiling  on  the  returns,  before  we  could 
put  any  plate  glass  in.  Q.  Well,  the  wall  was  finished,  was  it  not?  The  sup- 
porting wall  all  along  there  was  finished?  A,  Yes.  Q.  And  you  could  have 
closed  off  those  windows  with  boards,  couldn't  you?  A.  Yes,  sir.  Q.  And  you 
could  have  then  gone  ahead  and  done  all  your  plastering?  A.  Well,  we  only 
had,  as  I  testified,  we  only  had  two  days*  woric,  all  told,  putting  down  the  floor- 
ing and  the  plastering  and  the  show  windows.  Q.  Why  couldn't  you  do  all 
of  that,  except  the  show  windows,  at  any  time?  A.  We  could;  but  we  felt 
that  the  subway  contractor  had  to  go  in  that  40-foot  space  to  work,  and  we 
didn't  want  him  to  work  on  a  finished  basement.  Q.  The  work  that  they  had 
to  do,  of  course,  was  in  connection  with  BMlton  street?  A.  Both  Fulton  and 
llridge  streets;   both." 

Schiefer,  superintendent  of  construction  of  plaintiff's  building,  testi- 
fied concerning  the  40-foot  space  that  was  cut  off: 

*The  subway  contractors  were  working  in  there.  Q.  Working  in  that  40 
feet  of  space?  A.  I  can't  say  whether  they  occupied  the  whole  40  feet,  but 
they  were  in  and  out" 

But  when  searched  upon  cross-examination  it  appears  that  the  men 
from  the  subway  were  in  that  space  building  some  foundations  for  the 
sub-subway  to  Abraham  &  Straus'  store  and  for  setting  column  No. 
12,  which  was  set  by  October  1st,  and  thereafter  "there  was  notliing 
further  for  the  subway  people  to  do  inside  of  that  line."  Finally,  to 
the  court,  he  gave  the  following  equivocal  evidence : 

"Q.  You  say,  *!  think  so.*  I  want  to  get  this  point  clear  in  my  mind,  if  it 
can  be  made  clear  by  you ;  and  if  you  know  nothing  about  it,  say  you  do  not. 
You  tell  us  that  some  part  of  this  40-foot  space  was  used  by  the  subway  con- 
tractors going  in  and  out;  they  had  gravel  and  cement  in  there,  in  about  12 
feet  of  it  Was  that  after  the  1st  of  October,  or  was  it  before?  A.  Subsequent. 
They  had  set  their  marble  bases  for  our  show  windows.  They  also  incased 
our  columns  with  brick,  and  with  tiling.  Q.  How  long  after  was  that?  A, 
That  I  don't  know.  Q.  Well,  about  how  long  after?  A.  Well,  I  couldn't  tell 
lyou,  your  honor,  because  the  building  was  completed  then. 

"By  Mr.  Reass:  Q.  You  left  the  Job  then,  didn't  you?  A,  Yes,  sir.  Q.  You 
only  came  back  on  occasions  after  that?    A.  Yes,  sir." 
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The  testimony  adds  to  the  confusion.  The  result  of  the  evidence  is 
that  the  plaintiff  ascribed  at  times  the  cause  of  the  delay  (1)  to  the 
incomplete  tiling  of  the  returns ;  (2)  to  the  excavation  to  receive  the 
stairs  for  the  tunnel  to  Abraham  &  Straus'  store;  (3)  to  the  absence 
of  the  girder  under  the  show  windows  on  the  street  level.  And  yet 
here  and  there  and  at  the  end  he  states  that  the  wall  was  finished,  and 
the  only  thing  remaining  for  the  city  to  do  inside  his  building  was  to 
tile  on  the  returns,  or  where  the  wall  in  its  width  was  exposed.  The 
findings  show  that  the  court  adopted  the  view  that  the  failure  to  finish 
the  station  as  well  as  the  stairway  and  entrance  caused  the  plaintiff  the 
injury  for  which  he  recovered,  although  in  my  judgment  the  weight  of 
the  evidence,  and  that,  too,  supplied  largely  by  plaintiff's  own  testi- 
mony, is  that  the  tiling  of  the  returns  prevented  the  enclosure  of  the 
basement.  But  the  defendant  was  not  obliged  to  finish  the  station  by 
October  1st. 

To  do  justice  to  the  parties  in  a  matter  so  complicated,  the  court 
should  be  advised  (1)  in  what  manner  the  absence  of  tiling  required  by 
the  contract  to  he  placed  by  the  city  prevented  the  installation  of  the 
show  windows ;  (2)  whether  the  sub-subway  under  Fulton  street  and 
the  girder  imder  the  show  windows  on  the  street  level,  one  or  both,  pre- 
vented the  inclosure  of  the  basement,  and,  if  so,  how  such  failure  has 
any  bearing  upon  the  issues.  Lest  there  should  be  a  trace  of  doubt,  it 
is  reiterated  that  the  only  entrance  required  to  be  built  by  October  1, 
1906,  was  that  on  Bridge  street,  as  the  plaintiff  has  plainly  testified, 
and  that  the  plaintiff  can  recover  only  such  damages  as  flow  from  the 
injury  to  the  basement  from  failure  to  build  that  entrance.  In  the 
present  state  of  the  record,  it  is  not  useful  to  consider  the  question  of 
damages. 

The  judgment  should  be  reversed  on  the  law  and  facts,  and  a  new 
trial  granted ;  costs  to  abide  the  final  award  of  costs.    All  concur. 


In  re  COMMISSIONERS  OF  PALISADES  INTERSTATE  PARK. 

In  re  HAVERSTRAW  CRUSHED  STONE  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  5,  1916.) 

1.  Eminent  Domain  ^=>247(1) — ^Award — Interest — "Judgment." 

An  award  in  condemnation,  when  confirmed  by  the  court,  is  not  a 
"judgment,"  so  as  to  bear  interest,  under  Code  Civ.  Proc.  $  1211,  pro- 
viding for  a  judgment  for  money  bearing  interest  from  time  it  is  entered. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  §f  638* 
643;    Dec.  Dig.  <®=>247(1). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Judgment.] 

2.  Eminent  Domain  ^=5>247(2) — ^Award— Interest. 

An  award  in  condemnation  for  the  Palisades  Park,  under  Laws  1900, 
c  170,  does  not  bear  interest  till  the  commissioners  could  have  been  re- 
quired to  pay  it,  and  so  are  in  default  for  not  paying  it,  and  so  not  till 

^=9For  other  cases  see  same  topic  St  KET-NUMBER  In  aU  Key-Numbered  Digests  ft  lodexet 
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after  the  Court  of  Appeals  had  finally  disposed  adversely  of  motion  to 
abandon  the  proceeding  against  persons  to  whom  the  award  was  made. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  §|  688, 
641;    Dec.  Dig.  <5==>247(2).] 

Putnam,  J.,  dissenting  in  part 

Appeal  from  Special  Term,  Rockland  County. 

In  the  matter  of  the  application  of  the  Commissioners  of  the  Pali- 
sades Interstate  Park  for  condemnation  of  lands  in  the  county  of  Rock- 
land. From  an  order  of  December  23,  1915,  as  resettled  and  re-entered 
in  January,  1916,  for  payment  of  interest  on  an  award  to  the  Haver- 
straw  Crushed  Stone  Company,  the  Commissioners  appeal  Reversed 
and  motion  denied. 

See,  also,  216  N.  Y.  104,  110  N.  E.  260,  affirming  order  in  166  App. 
Div.  443,  151  N.  Y.  Supp.  977. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Edward  W.  Hatch,  of  New  York  City,  for  appellants. 
Henry  W.  Hardon,  of  New  York  City  (Charles  F.  Brown,  of  New 
York  City,  on  the  brief),  for  respondent. 

RICH,  J.  This  appeal  is  from  an  order  directing  the  commissioners 
of  the  Palisades  Interstate  Park  to  pay  to  the  respondent  interest  on 
the  principal  sum  of  an  award  amounting  to  $210,000,  from  the  date 
when  the  order  was  entered  to  the  date  of  the  payment  of  the  principal 
sum,  and  directing  that  the  commissioners  pay  to  Henry  W.  Hardon 
interest  on  the  disbursements  and  costs  which  had  been  allowed  to 
him,  at  the  rate  of  6  per  centtun  per  annum.  Considerable  time  elaps- 
ed between  the  time  when  the  awards  were  made  and  the  date  when 
they  were  paid,  which  was  excusable,  and  is  of  no  consequence  in  de- 
termining the  issue  presented  by  this  appeal. 

[1,2]  The  learned  court  at  Special  Term  held,  first,  that  the  re- 
spondent was  entitled  to  interest  as  matter  of  law,  under  the  provisions 
of  section  1211  of  the  Code  of  Civil  Procedure,  which,  so  far  as  ma- 
terial, provides  that  "judgment  for  a  sum  of  money,  rendered  in  a 
court  of  record,  or  not  of  record,  or  a  judgment  rendered  in  a  court 
of  record,  directing  the  payment  of  money,  bears  interest  from  the 
time  when  it  is  entered" ;  and,  second,  that  it  was  entitled  to  interest 
as  a  matter  of  justice  and  equity.  I  am  unable  to  find  any  provision 
of  statute  under  which  interest  may  be  paid  on  an  award,  and  no  time 
is  fixed  within  which  the  principal  must  be  paid.  Confirmation  of  the 
commissioners'  report  does  not  transfer  the  title  or  any  right  of  posses- 
sion to  the  property  in  the  commissioners.  Section  16,  chapter  170, 
of  the  Laws  of  1900,  provides  that  they  "shall  not  acquire  the  title  to 
or  enter  into  possession  of  any  of  the  said  appraised  premises  until  the 
amount  awarded  for  the  same  shall  have  been  paid  to  the  owner  or 
owners,  *  *  ♦  but  such  payment  shall  operate  to  transfer  the 
title  to  the  said  commissioners."  It  seems  to  be  apparent,  therefore, 
that  interest  is  no  part  of  an  award,  but  is  in  the  nature  of  damages 
for  default  in  payment  of  the  award  when  it  becomes  due  and  payable. 
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This  was  held  in  Grote  v.  City  of  New  York,  117  App.  Div.  768,  102 
N.  Y.  Supp.  977.  This  decision  was  reversed  by  the  Court  of  Appeals 
(190  N.  Y.  235,  82  N.  E.  1088),  but  upon  other  grounds. 

It  is  the  general  rule,  in  law  and  in  equity,  that  interest  is  recover- 
able only  when  there  is  a  contract  or  statute  providing  for  its  payment. 
In  the  case  at  bar  there  is  no  contract  or  statutory  provision  for  inter- 
est upon  the  award.  If  the  recovery  of  interest  is  to  be  sustained,  it 
must  be  upon  the  ground  that  it  was  allowable  as  damages  for  default 
in  payment  of  the  award,  and  tliis  presents  the  crucial  question :  When 
did  the  legal  duty  to  pay  the  award  to  the  respondent  arise  as  an  ab- 
solute, present  enforceable  duty,  for  until  such  time  the  commissioners 
were  not  in  default  for  its  nonpayment,  and  from  such  time  only 
could  interest  be  allowed  as  damages.  The  court  reached  the  conclu- 
sion that  it  was  payable  upon  the  day  the  report  was  confirmed  and 
payment  directed,  and  that  respondent  was  entitled  to  interest  under 
section  1211  of  the  Code  of  Civil  Procedure. 

It  is  argued  that,  the  Palisades  Park  statute  not  providing  for  a 
judgment,  no  judgment  other  than  the  order  of  confirmation  is  possi- 
ble, and  our  attention  is  directed  to  Matter  of  Lexington  Avenue,  No. 
2,  30  App.  Div.  609,  52  N.  Y.  Supp.  342,  affirmed  157  N.  Y.  678,  51 
N.  E.  1092,  Matter  of  East  River  Land  Co.,  206  N.  Y.  545,  100  N.  E. 
421,  Donnellv  v.  City  of  Brooklyn,  121  N.  Y.  9,  24  N.  E.  17,  Matter  of 
Rhinebeck  &  Connecticut  R.  R.  Co.,  67  N.  Y.  242,  and  Stafford  v. 
Mayor  of  Albany,  7  Johns.  541,  as  authorities  sustaining  the  conclu- 
sion of  the  learned  court  at  Special  Term. 

In  Matter  of  Lexington  Avenue,  supra,  the  question  involved  was 
whether  a  final  order  in  a  proceeding  to  condemn  land  could  be  made 
the  basis  of  a  separate  and  independent  judgment.  It  was  held  that 
it  could  not,  but  the  court  pointed  out  that  under  rule  27  of  the  Gen- 
eral Rules  of  Practice  an  order  directing  the  payment  of  money,  or  af- 
fecting the  title  to  property,  could  be  enrolled  and  docketed  as  a  judg- 
ment. It  nowhere  appears  in  the  record  before  us  that  the  order  of 
confirmation  in  the  case  at  bar  was  docketed  as  a  judgment;  but,  if 
it  had  been,  it  would  not  have  been  within  the  provisions  of  section 
1211  of  the  Code,  which  does  not  refer  to  the  docketing  of  a  judgment, 
and  does  not  attach  interest  to  any  judgment  except  one  that  has  been 
"entered."  Code  of  Cvil  Procedure,  §  1236;  Sheridan  v.  Linden,  81 
N.  Y.  182.  No  question  of  the  right  to  interest  was  considered  or  de- 
termined in  the  cited  case  of  Matter  of  Rhinebeck  &  Conn.  R.  R.  Co., 
supra.  In  Donnelly  v.  City  of  Brookljm,  supra,  it  was  held  that  an 
award  confirmed  by  the  court  was  a  judgment  within  the  meaning  of 
the  statute  of  limitations  and  not  barred  until  the  expiration  of  20 
years,  and  upon  the  question  of  interest  it  was  said : 

"The  question  in  relation  to  interest  upon  the  award  ♦  •  •  is  a  more 
serious  one  and  is  not  entirely  free  from-  doubt.  The  case  is  sni  generis,  and 
must  be  determined  from  a  consideration  of  its  peculiar  character  and  circum- 
stances. We  entirely  agree  with  the  general  proposition  stated  ♦  ♦  • 
that  'when  interest  is  stipulated  by  contract,  it  is  recovered  (as  interest  or 
damages)  according  to  the  contract  When  interest  is  not  stipulated  by  con- 
tract, but  default  la  made  to  pay  a  liquidated  debt  when  due,  interest  is 
recoverable  as  damages  from  the  date  of  default*  Under  this  rule  the 
question  arises,  when  did  the  duty  to  pay  this  award  become  imperative?" 
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And  it  IS  held : 

"That  If  the  duty  to  pay  has  not  become  absolute,  the  liability  for  Interest 
does  not  arise,  either  at  common  law  or  by  section  1211  of  the  Code." 

Matter  of  Trustees,  etc.,  137  N.  Y.  95,  32  N.  E.  1054,  is  an  authority 
for  the  proposition  only  that  the  condemnor  cannot  pay  an  award  or 
take  possession  of  the  land  under  the  provisions  of  the  General  Con- 
demnation Law  (Laws  1896,  c.  589),  until  the  final  order  of  confirma- 
tion is  made,  and  that : 

''The  only  way  a  landowner  can  get  Interest  upon  the  amount  of  the 
award  is  to  enter  and  docket  a  judgment  as  provided  in  the  condemnation 
law,  and  then  he  can  collect  interest  upon  his  judgment  as  he  could  upon 
any  other  judgment" 

But  section  3373  of  the  General  Condemnation  Law  expressly  pro- 
vides that  upon  the  entry  of  the  final  order  it  shall  be  attached  to  the 
judgment  roll  in  the  proceeding — 

"and  the  amount  directed  to  be  paid,  either  as  compensation  to  the  owners, 
or  for  the  costs  or  expenses  of  the  proceeding,  shall  be  docketed  as  a  Judg- 
ment against  the  person  who  Is  directed  to  pay  the  same,  and  it  shAll  have 
all  the  force  and  effect  of  a  money  judgment  in  an  action  in  the  supreme 
court,  and  collection  thereof  may  be  enforced  by  execution  and  by  the  same 
proceedings  as  judgments  for  the  recovery  of  money  in  the  supreme  court 
may  be  enforced  under  the  provisions  of  this  act," 

In  Matter  of  East  River  Land  Co.,  supra,  it  is  held  that  a  final  or- 
der confirming  the  report  of  a  referee  in  an  independent  spepial  pro- 
ceeding is  in  the  nature  of  a  judgment  which  bears  interest  from  the 
date  of  entry.  This  was  in  a  proceeding  by  mandamus  to  compel  the 
comptroller  to  pay  interest  upon  actual  cash  disbursements  after  their 
taxation  by  a  referee  by  order  of  the  Supreme  Court  under  the  provi- 
sions of  the  charter  of  the  city  of  New  York,  in  a  proceeding  to  con- 
demn land  which  was  abandoned  after  commencement,  and  it  pre- 
sented the  question  relating  solely  to  the  effect  of  the  final  order, 
without  reference  to  equitable  considerations  such  as  are  presented 
by  the  facts  in  the  case  at  bar.  In  addition,  it  will  be  noted  that  the 
proceeding  arose  under  the  provisions  of  section  1000  of  the  City  Char- 
ter (Laws  1901,  c.  466),  which  provided  that  if  the  city  discontinued  a 
proceeding  to  condemn  land,  "the  reasonable  actual  cash  disburse- 
ments necessarily  incurred  and  made  in  good  faith  by  any  party  in- 
terested shall  be  paid  by  the  city  of  New  York  after  the  same  shall 
have  been  taxed  by  a  justice  of  the  Supreme  Court,  or  by  a  referee 
under  his  special  order,"  and  by  a  final  order  it  was  adjudged  that  the 
sum  of  $17,343.03  was  due  from  the  city  of  New  York  to  the  East 
River  Land  Company,  which  the  city  was  directed  to  pay.  The  court 
said,  in  giving  to  this  order  the  effect  of  a  judgment  within  the  pro- 
visions of  section  1211  of  the  Code: 

"The  claim  was  liquidated,  the  order  to  pay  made  it  due  at  once,  and  It 
became  the  duty  of  the  city  to  make  immediate  payment  •  ♦  ♦  If  it  had 
been  rendered  against  an  individual  or  an  ordinary  corporation  an  execution 
against  personal  property  could  have  been  issued  to  collect  the  amount  ordered 
to  be  paid." 
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These  facts,  in  my  judgment,  clearly  differentiate  the  cases. 

The  conclusion  of  the  learned  court,  that  the  award  to  the  respondent 
bore  interest  from  the  date  of  the  order  of  confirmation,  as  matter  of 
law,  under  the  provisions  of  section  1211  of  the  Code,  and  allowance  j 

of  interest  in  accordance  with  such  conclusion,  .was  erroneous.  As 
has  been  pointed  out,  neither  title  nor  right  of  possession  passed  to 
the  appellants  until  the  awards  were  paid,  which  was  on  December  29, 
1915.  Until  that  time  the  respondent's  possession  was  undisturbed. 
It  seems  grossly  inequitable  that  it  should  possess  and  enjoy  the  bene- 
fits arising  from  such  possession,  and,  in  addition,  be  given  interest 
on  the  value  of  the  property.  It  is  not  equitably  entitled  to  both  the 
use  of  its  interest  in  the  land  and  interest  upon  the  award. 

It  further  appears  that,  during  the  two  years  between  the  date  of 
the  entry  of  the  order  of  confirmation  (January  16,  1914)  and  the  pay- 
ment of  the  award  (December  29,  1915),  the  respondent  was  in  the  un- 
disturbed possession  of  the  property  covered  by  its  leases,  and  con- 
ducted its  business  to  some  extent  thereon,  and  although  it  is  claimed 
that,  because  of  the  difficulties  of  procuring  skilled  labor  and  the  in- 
ability to  make  the  usual  preparation  for  operation  in  the  early  part 
of  the  year,  the  cost  of  operation  exceeded  the  return  from  the  sales. 
This  is  not  shown  to  have  resulted  from  any  act  of  the  appellants.  No 
act  of  theirs  interfered  with  the  respondent's  possession,  or  prevented 
its  enjoyment  and  user  of  its  plant  and  business  to  their  fullest  ca- 
pacity, and  to  the  greatest  extent  they  could  have  used  it  if  this  pro- 
ceeding had  never  been  instituted.  The  reasoning  of  the  Court  of 
Appeals  in  Hamersley  v.  Mayor,  etc.,  of  N.  Y.  City,  56  N.  V.  533, 
and  Matter  of  Trustees,  etc.,  supra,  in  discussing  the  right  to  interest 
upon  awards,  is  applicable  to  the  facts  and  equities  presented  by  the 
case  under  consideration.  It  further  appears  tliat  all  parties  interested, 
including  the  owners  of  the  fee,  appealed  from  the  order  of  confir- 
mation. The  order  was  affirmed  by  the  Appellate  Division  in  October, 
1914.  On  February  26,  1914,  while  the  appeals  were  pending,  and 
before  the  respondent  had  given  notice  of  the  withdrawal  of  its  appeal, 
it  sought  information  as  to  whether  the  park  commissioner^ Nproposed 
to  pay  the  awards,  and  was  informed  that,  because  of  the  pen^g  ap- 
peals, the  proceeding  was  not  concluded,  and  that  the  appellant^sj^ere 
responsible  for  the  delay  in  payment,  but  that,  if  all  parties  in  interest 
would  discontinue  their  appeals  and  accept  their  awards,  the  comn)is- 
sioners  would  pay  the  same  at  once;  that  they  would  not  be  justificjl 
in  paying  awards  during  the  pendency  of  the  appeal  of  the  fee  own" 
ers,  for  the  reason  that,  if  the  park  commissioners  did  not  succeed  i*^ 
acquiring  the  fee,  the  leashold  interests  would  be  of  no  value  to  thtj^ 
state ;  that  until  the  determination  of  such  appeal  no  payment  to  the  n, 
respondent  could  be  properly  or  safely  made,  and  that  the  commis- 
sioners, not  desiring  or  intending  that  the  leaseholders  should  be  de- 
prived of  the  use  of  their  property  during  the  pendency  of  such  ap- 
peal, would  enter  into  an  arrangement  with  it  by  which  it  could  have 
and  enjoy,  without  interference  or  hindrance,  the  use  of  the  property 
covered  by  its  lease,  together  with  its  plant,  to  which  proposition  the 
company  replied  that  it  had  concluded  to  operate  the  trap  rock  prop- 
erties only.    It  is  thus  apparent  that  while  the  appeal  of  the  fee  owners 
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was  pending  the  park  commissioners  could  not,  without  prejudicin^j  the 
interests  of  the  state,  pay  the  award  to  the  leasehold  owner,  nor  were 
they  legally  required  to  do  so,  and  were  not  in  default  in  not  making 
such  payment,  and  that  tliey  were  willing  and  offered  to  make  such  ar- 
rangements as  would  enable  the  respondent  to  occupy  its  property  and 
plant  without  let  or  hindrance  during  the  pendency  of  such  appeal. 
Until  November  10,  1914,  when  the  order  of  the  Appellate  Division 
confirming  the  award  was  entered,  such  conditions  continued.  Before 
that  date,  viz.  on  July  3,  1914,  the  motion  of  the  park  commissioners 
for  leave  to  discontinue  and  abandon  the  proceeding  as  against  the 
Haverstraw  Company  was  granted,  and  until  November  9,  1915,  when 
the  order  of  the  Court  of  Appeals  was  entered,  the  commissioners 
could  not  have  been  required  to  pay  the  award,  and  they  were  not  in 
default  for  not  so  paying.  Until  they  were  in  default,  no  interest  could 
in  any  event  attach  to  such  nonpa3rment  as  damages  therefor. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  respondent's  motion  to  compel  the  payment  of  interest  denied,  with 
$10  costs. 

THOMAS  and  CARR,  JJ.,  concur.  PUTNAM,  J.,  votes  to  modify 
the  order  by  requiring  that  interest  be  paid  from  March  5,  1915. 
JENKS,  P.  J.,  not  voting. 


PEOPLE  ex  rel.  SIMPSON  v.  SNYDER,  Caimty  Treasurer. 

(Supreme  G6urt,  Appellate  Division,  Third  Department     May  8,  1916w) 

Elections  ^=»53 — Compensation  of  Election  Officers. 

Under  Election  Law  (Consol.  Laws,  c.  17)  §  190,  amended  by  Laws  1913, 
c.  800,  providing  that  the  salaries  of  election  commissioners  and  tlieir 
expenditures  for  clerk  hire  shall  be  fixed  by  the  board  of  supervisors  In 
each  county;  Election  Law,  $  197,  providing  that  the  board  of  elections^ 
shall  have  power  to  fix  the  number,  salaries,  duties,  and  rank  of  its  chief 
clerEs;  and  County  Law  (Consol.  Laws^  c.  11),  amended  by  Laws  1914, 
c.  358,  giving  to  the  board  of  supervisors  power  to  fix  the  amount  of  sal- 
ary of  any  county  officer  or  employ^,  notwithstanding  the  provision  of 
any  general  or  special  law  vesting  in  any  board  or  body  the  power  to  fix 
such  salaries — ^the  board  of  supervisors  held  empowered  to  fix  the  salary 
of  the  chief  derk  of  the  board  of  elections  of  Ulster  county. 

[Ed.  Note. — For  other  cases,  see  Elections,  Cent  Dig.  {§  49,  50;  Dec. 
Dig.  €==>53.] 

Appeal  from  Special  Term,  Ulster  County. 

Mandamus  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  James  V.  Simpson,  against  John  A.  Snyder  as  County  Treasurer  of 
Ulster  County.  From  an  order  allowing  writ,  defendant  appeals.  Re- 
versed, and  writ  denied. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

John  W.  Eckert,  of  Kingston,  for  appellant. 
N.  Frank  O'Reilly,  of  Kingston,  for  respondent. 
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JOHN  M.  KELLOGG,  P.  J.  The  question  raised  by  the  appeal  is 
whether  the  board  of  supervisors  or  the  board  of  elections  may  fix  the 
salary  of  the  chief  clerk  of  the  board  of  elections.  Section  190  of  the 
Election  Law,  as  amended  by  chapter  800  of  the  Laws  of  1913,  pro- 
vides : 

"Except  In  the  city  of  New  York,  the  salaries  of  such  commissioners  and 
their  expenditures  for  clerk  hire,  shaU  be  fixed  by  the  board  of  supervisors  in 
each  county,  but  shall  not  exceed  the  following  amounts.    •    *    *  ** 

Section  197  of  the  same  law  provides  that  the  board  of  elections — 

"shall  have  power  to  fix  the  number,  salaries,  duties  and  rank  of  Its  chief 
clerks,    «    «    «    but  not  in  excess  of  the  amounts  specified  in  section  190." 

The  County  Law,  as  amended  by  chapter  358  of  the  Laws  of  1914, 
gives  to  the  board  of  supervisors  the  power  to  fix  the  amount  of  .the 
salary  or  compensation  of  any  county  officer  or  employe,  with  certain 
exceptions,  and  of  the  clerks,  assistants,  or  employes  in  any  county 
office,  with  certain  exceptions,  notwithstanding  the  provisions  of  any 
general  or  special  law  fixing  such  salaries,  or  vesting  in  any  board  or 
body  the  power  to  fix  such  salaries  or  compensation.  The  evident 
meaning  of  this  law  is  that  the  county,  which  has  to  pay  the  salary  or 
compensation  of  its  officers  or  employes,  may  fix  the  amount  thereof, 
and  this  seems  to  be  a  reasonable  provision.  Treating  the  relator  as 
an  officer  or  an  employe  of  the  county,  or  a  clerk  in  a  county  office, 
the  power  to  fix  his  salary  would  seem  to  rest  with  the  board  of  super- 
visors; the  County  Law  being  the  last  expression  of  the  legislative 
intent  upon  that  subject.  The  board  of  supervisors  having  fixed  the 
salary  of  his  position  for  the  year  beginning  January  1,  1915,  at  $550, 
he  is  entitled  to  no  further  compensation  for  services  rendered  since 
that  date. 

If  we  overlook  the  provision  of  the  County  Law,  the  result  is  not 
different.  If  we  read  sections  190  and  197  of  the  Election  Law,  and 
try  to  harmonize  them,  we  may  say  that  the  supervisors  are  to  fix  the 
gross  amount  to  be  expended  for  clerk  hire  within  section  190,  but 
that  the  board  of  elections  may  apportion  the  amount  so  fixed  among 
its  various  clerks,  as  may  seem  best.  The  board  of  elections  made 
the  stenographer's  salary  $480,  and  the  clerk's  $720.  The  board  of 
supervisors  fixed  the  stenographer'^  salary  at  $480,  and  the  clerk's  at 
$550.  The  supervisors,  therefore,  fixed  the  total  sum  for  both  em- 
ployes, apparently  constituting  the  force,  at  $1,030;  the  board  of  elec- 
tions have  not  changed  the  salary  of  the  stenographer.  If  that  salary 
remains  the  same,  there  would  be  but  $550  to  go  to  the  clerk.  When 
the  board  of  supervisors  fixed  the  expenditures  for  clerk  hire  and  re- 
duced the  salary  of  the  clerk,  but  not  of  the  stenographer,  if  the 
board  of  elections  wished  a  different  apportionment,  it  should  have 
taken  some  action.  It  has  attempted  no  action  since  the  supervisors 
reduced  the  amount  of  the  expenditure,  and  it  may  therefore  well  be 
considered  as  having  adopted  the  apportionment  of  the  gross  amount 
to  be  paid  which  the  supervisors  established.  The  liability  of  the  coun- 
ty under  section  190  by  the  act  of  the  board  of  supervisors  is  fixed  at 
$1,030  per  year  for  both  employes.    The  stenographer  has  received  the 
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amount  allotted  to  her  by  the  commission ;  there  is  no  money  applicable 
to  the  payment  of  the  relator  other  than  the  amount  paid  to  him  by 
the  county  treasurer.  The  gross  expenditure  for  clerk  hire  permitted 
by  the  board  has  been  made,  and  the  relator  is  entitled  to  no  relief 
against  the  appellant. 

The  order  appealed  from  should  be  reversed,  with  $50  costs  and 
printing  disbursements,  and  the  motion  for  the  writ  denied,  without 
costs.    All  concur. 


KEIGHER  V.  GENERAL  ELECTRIC  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  8,  1916.) 

BIasteb  and  Servant  «=s>393%— Wobkmen'b  Compensation  Act— Medical 
Attendance — "Rbquibed" — "Requested." 

Workmen's  Compensation  Act  (Consol.  Laws,  c.  67)  {  13,  providing  that 
the  employer  shall  promptly  provide  for  the  injured  employ^  "such  medi- 
cal, surgical  or  other  attendance  or  treatment,  nurse  and  hospital  service, 
medicines,  crutches  and  apparatus  as  may  be  required  or  be  requested  by 
the  employ(J,  during  the  sixty  days  after  the  injury,'*  and  that  if  the  em- 
ployer faUs  to  provide  the  same,  the  Injured  employe  may  do  so  at  the  em- 
ployer's expense,  does  not  entitle  the  employ^  to  deslgnaate  the.  particular 
individual  who  is  to  render  the  service,  so  long  at  least  as  a  competent  per- 
son is  provided;  the  words  "required"  and  "requested"  relating  to  the 
nature  or  character  of  the  attendance  or  treatment  or  service,  and  not  to 
the  personnel  of  the  one  who  is  to  render  it,  and  the  meaning  being  such 
attendance  as  is  needed  or  reasonably  and  properly  requested. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  ^=»393^. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Request;   Require.] 

Submission  of  a  controversy  on  an  agreed  statement  of  facts,  under 
Code  Civ.  Proc.  §  1279,  by  Roy  C.  Keigher,  against  the  General  Elec- 
tric Company.    Judgment  for  defendant. 

Borst  &  Smith,  of  Schenectady  (George  B.  Smith,  of  Schenectady, 
of  counsel),  for  plaintiff. 
Richmond  D.  Moot,  of  Schenectady,  for  defendant 

COCHRANE,  J.  One  Frank  Pisarzky  was  an  employ^  of  the  de- 
fendant, and  while  in  its  service  on  January  19,  1915,  sustained  an 
injury  for  which  he  was  entitled  to  compensation  under  the  Work- 
men's Compensation  Law.  The  defendant  provided  a  concededly  com- 
petent physician  and  surgeon  to  care  for  Pisarzky  until  January  23, 
1915,  when  the  latter  arbitrarily  refused  to  accept  such  services,  and 
requested  the  defendant  to  provide  for  him  the  services  of  the  plain- 
tiff, who  is  a  physician  and  surgeon,  which  the  defendant  declined  to 
do.  The  plaintiff  thereafter  rendered  medical  services  to  Pisarzky, 
and  presented  a  bill  therefor  to  the  defendant,  amounting  to  $54,  which 
the  defendant  refused  to  pay.  The  State  Industrial  Commission  there- 
after, without  notice  to  the  defendant,  approved  said  bill  at  $40,  and 
the  question  for  our  consideration  is  whether  the  defendant  is  liable 
therefor  to  the  plaintiff. 

^s»FQr  other  cases  see  same  topic  &  KBT-NUliBER  in  all  Key-Numbered  Digests  &  Indexes 
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The  Workmen's  Compensation  Law,  in  section  13  thereof,  provides 
as  follows: 

"The  employer  shall  promptly  provide  for  an  injured  employ^  such  medical, 
surgical  or  other  attendance  or  treatment,  nurse  and  hospital  service,  medi- 
cines, crutches  and  apparatus  as  may  be  required  or  be  requested  by  the  em- 
ployfi,  during  sixty  days  after  the  injury.  If  the  employer  fail  to  provide  the 
same,  the  injured  employ^  may  do  so  at  the  expense  of  the  employer.  The 
employ^  shall  not  be  entitled  to  recover  any  amount  expended  by  him  for  sudi 
treatment  or  services  unless  he  shall  have  requested  the  employer  to  furnish 
the  same  and  the  employer  shall  have  refused  or  neglected  to  do  so.  All  fees 
and  other  charges  for  such  treatment  and  services  shall  be  subject  to  regula- 
tion by  the  commission  as  provided  in  section  24  of  this  chapter,  and  shaU 
be  limited  to  such  charges  as  prevail  in  the  same  community  for  similar 
treatment  of  injured  persons  of  a  lilce  standard  of  living." 

By  section  24  of  the  act  it  is  also  provided : 

"Claims  for  legal  services  in  connection  with  any  claim  arlslncr  nnder  this 
chapter,  and  claims  for  services  or  treatment  rendered  or  supplies  fnrnished 
pursuant  to  section  13  of  this  chapter,  shall  not  be  enforceable  unless  ai^rov- 
ed  by  the  commission.  If  so  approved,  such  claim  or  claims  shall  become  a 
lien  upon  the  compensation  awarded,  but  shall  be  paid  therefrom  only  in  the 
manner  fixed  by  the  commission." 

Stated  concretely,  the  practical  question  is  whether  the  employer 
or  an  injured  employe  may  designate  the  particular  individual  or  in- 
dividuals who  are  to  furnish  the  **medical,  surgical  or  other  attendance 
or  treatment,  nurse  and  hospital  service,"  which  the  statute  contem- 
plates shall  be  provided  by  the  employer.  The  question  is  one  of  stat- 
utory construction,  and  such  construction  must  be  given  as  most  ac- 
cords with  the  phraseology  employed  in  the  statute  and  as  may  be 
most  reasonable  and  conducive  to  public  policy  and  the  objects  sought 
to  be  accomplished  by  the  statute. 

Similar  provisions  are  contained  in  the  Workmen's  Compensation 
Laws  of  many  of  the  states  of  the  United  States,  but  in  none  of  them 
has  any  decision  been  brought  to  our  attention  where  it  has  been 
held  that  the  employe  could  select  the  individual  to  render  the  services 
which  the  employer  was  required  to  provide.  The  phraseology  of  the 
statutes  in  the  various  states  differs,  and  consequentiy  no  precedent 
exists  for  tlie  interpretation  which  should  be  placed  on  the  statute  of 
this  state,  but  the  fact  that  it  has  nowhere  been  held  that  the  employe 
can  exercise  this  privilege  is  somewhat  indicative  of  the  general  policy 
of  the  law  on  the  subject.  In  City  of  Milwaukee  v.  Miller,  154  Wis. 
652,  144  N.  W.  188,  L.  R.  A.  1916A,  1,  Ann.  Cas.  1915B,  847,  the  Su- 
preme  Court  of  that  state  said : 

"The  burden  for  all  reasonable  medical  aid  and  surgical  treatment,  medi- 
cine, etc.,  is  cast  on  the  employer,  limited  as  to  time,  with  the  very  wise  and 
necessary  safeguard  against  imposition  that  the  choice  of  the  medical  or  sur- 
gical attendant  shall  be  left  with  him,  and  that,  if  the  injured  person  unneces- 
sarily chooses  his  own  physician,  he  will  do  so  at  the  peril  of  having  to  bear 
the  burden  of  the  expense.  That  is  a  very  valuable  protection  to  injured  per- 
sons as  well  as  to  employers.  The  natural  effect  of  a  firm  enforcement  of  it 
will  be  to  expedite  the  return  of  honest  claimants  to  the  walks  of  industry  and 
prevent  them  from  having  their  misfortunes  exploited  for  others'  benefit 
If  the  advantages  to  be  gained  by  a  firm  administration  of  such  provision 
would  be  greater  on  one  side  than  on  the  other,  it  is  the  side  of  the  em- 
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ploy^.  Therefore,  In  case  of  a  personal  injnry  to  an  employ^  In  the  line 
of  his  duty,  the  law  should  be  construed  and  applied  so  as  to  secure  to  his 
employer  reasonable  opportunity  to  conserve  the  mutual  interests  of  the  two 
parties  to  the  misfortane  by  supplying  the  medical  and  surgical  needs  of 
the  injured." 

The  court  in  that  case  by  using  the  language  quoted  was  simply  ex- 
pressing  the  same  idea  which  had  existed  in  the  minds  of  the  legislative 
committee  which  drafted  the  law  of  that  state  and  reported  it  to  the 
Legislature  as  follows: 

"The  employer  must  provide  medical  and  surgical  treatment,  medldne,  etc., 
for  90  days.  This  provision  is  made  for  two  reasons:  First  As  a  rule  an 
employer  is  more  competent  to  Judge  the  efficiency  of  the  doctor  employed  and 
to  provide  efficient  medical  and  surgical  treatment  Second.  It  is  to  the  in- 
terest of  the  employer  to  furnish  the  very  best  medical  end  surgical  treat- 
ment, so  as  to  minimize  the  result  of  the  injury  and  to  secure  as  early  a 
recovery  as  possible.  The  more  serious  the  result  of  the  injury,  the  more 
the  employer  must  pay.  Also  by  this  means  he  obtains  a  complete  knowledge 
of  the  exact  condition  of  the  injured  employ^." 

It  is  urged  in  the  present  case,  however,  that  the  use  of  the  word 
"requested"  in  section  13  of  the  act  above  quoted  indicates  that  the 
employe  may  exercise  his  choice  as  to  the  person  who  shall  render  him 
service.  I  am  unable  to  appreciate  the  force  of  this  argument.  What- 
ever distinction  may  exist  between  the  words  ''required"  and  "re- 
quested," as  used  in  the  statute,  and  whatever  additional  force  or 
meaning  is  given  to  the  statute  by  the  use  of  the  word  "requested,"  it 
seems  to  me  quite  clear  that  both  words  relate  to  the  nature  or  char- 
acter of  the  attendance  or  treatment  or  services,  and  not  to  the  per- 
sonnel of  the  one  who  is  to  render  such  attendance  or  treatment  or 
services.  The  word  "required"  sometimes  means,  according  to  Web- 
ster, "needed,"  or,  according  to  the  Century  Dictionary,  "rendered 
necessary  or  indispensable."  In  many  cases  the  nature  of  the  injury 
is  such  ^at  the  need  for  particular  medical  or  surgical  or  other  treat- 
ment is  apparent,  and  may  be  imperative,  but  the  injured  employe  by 
reason  of  his  injury  may  not  be  physically  conscious  of  that  fact,  or  in 
any  condition  to  make  a  request  therefor.  In  such  cases  the  statute 
requires  the  employer  to  make  proper  provision  for  such  treatment 
without  waiting  for  a  request  of  tfie  employe.  In  other  cases  the 
necessity  or  propriety  of  medical,  surgical,  or  hospital  service  may  not 
be  apparent  or  obvious,  but  it  may  nevertheless  be  necessary  and 
proper,  and  in  such  a  case  the  employe  must  make  tlie  request  in  or- 
der to  bring  the  reasonableness  or  the  propriety  of  such  attendance 
or  service  home  to  the  employer.  But  the  duty  to  provide  certain  serv- 
ices, which  is  cast  by  the  statute  upon  the  employer,  naturally  implies 
the  right  of  the  latter  to  select  his  own  agencies  for  the  proper  fulfill- 
ment of  that  duty,  unless  language  is  found  in  the  statute  indicating  a 
contrary  intent.  I  think  that  had  the  Legislature  intended  such  a  radi- 
cal departure  from  the  logic  of  the  situation  as  would  be  created  by 
casting  upon  the  employer  the  duty  of  providing  important  professional 
services  without  permitting  him  the  slightest  voice  or  discretion  in  the 
selection  of  the  person  or  persons  who  should  render  such  services  and 
had  intended  to  create  such  an  important  innovation  in  the  law,  such 
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intention  would  have  been  manifested  by  clear  and  apt  and  unmistak- 
able language. 

Furthermore  I  am  unable  to  see  why  any  request  should  be  made 
of  the  employer,  if  the  latter  has  no  choice  in  the  selection.  The  law 
does  not  require  the  performance  of  useless  acts.  If  an  injured  em- 
ploye may  select  a  particular  physician  at  the  expense  of  the  employer, 
why  should  he  request  the  employer  to  provide  him?  Why  that  cir- 
cuity of  action,  if  the  employer  can  do  nothing  but  execute  the  wish 
of  the  employe?  It  would  be  more  direct  for  the  employe  himself  to 
call  the  physician,  instead  of  asking  the  employer  to  do  so.  The  pur- 
pose is  not  to  enable  the  employer  to  make  a  contract  with  the  physi- 
cian and  thus  protect  himself  against  exorbitant  charges,  because  the 
statute  places  the  matter  of  all  fees  and  charges  for  such  services  un- 
der the  regulation  of  the  commission  and  provides  that  such  expenses 
"shall  be  limited  to  such  charges  as  prevail  in  the  same  community  for 
similar  treatment  of  injured  persons  of  a  like  standard  of  living." 
Neither  is  the  request  to  an  employer  for  a  particular  physician  es- 
sential in  order  that  the  employer  may  investigate  the  propriety  of 
such  services,  because  section  18  of  the  act  requires  notice  of  the  in- 
jury to  be  given  the  employer  within  10  days.  I  am  unable  to  see  that 
the  second  and  third  sentences  of  section  13  of  the  act  have  any  prac- 
tical meaning  whatever,  if  the.  contention  of  the  plaintiff  herein  is  ten- 
able. Eliminate  them  completely  from  the  section,  and  the  same  result 
is  reached  in  all  particulars,  if  the  construction  contended  for  by  the 
plaintiff  is  to  prevail.  Such  a  construction  should  be  given  to  the  stat- 
ute, if  possible,  as  will  give  to  every  part  thereof  some  use  and  effi- 
cacy. I  think  the  proper  construction  of  this  statute  is  that,  if  serv- 
ices or  supplies  of  tlie  character  indicated  by  section  13  are  needed,  or 
reasonably  and  properly  requested  by  the  employe,  the  employer  must 
provide  the  same,  using  his  own  judgment  and  exercising  his  own 
choice  as  to  the  person  who  shall  render  such  services  and  as  to  the 
nature  of  the  supplies,  and  "if  the  employer  fail  to  provide  the  same 
the  injured  employe  may  do  so  at  the  expense  of  the  employer."  And 
in  such  case  the  charges  are  subject  to  regulation  by  the  commission 
and  may  be  recovered  of  the  employer.  It  is  only  by  this  latter  con- 
struction that  every  part  of  section  13  can  be  rendered  effective.  Such 
construction  likewise,  as  heretofore  indicated,  is  m6re  in  harmony  with 
the  policy  of  the  law  as  declared  in  other  jurisdictions. 

The  employer,  of  course,  cannot  make  an  unreasonable  selection. 
There  may  be  instances  where  the  employe  would  have  a  right  to  be 
consulted  and  a  reasonable  and  proper  deference  paid  to  his  wishes. 
In  Massachusetts  the  statute  (St.  1911,  c.  751,  pt.  2,  §  5)  provides  that 
"the  association  shall  furnish  reasonable  medical  and  hospital  services, 
and  medicines  when  they  are  needed,"  and  it  has  been  held  by  the 
Industrial  Accident  Board  of  that  state  that: 

"In  ordinary  cases  the  Insurance  company  has  the  right  to  elect  what  doc- 
tor and  at  what  hospital  the  injured  employ^  shall  be  treated.  It  may  hap- 
pen, as  it  has  in  many  cases,  that  because  of  sufficient  reasons  growing  out 
of  the  nature  of  the  injury,  personal  dislike  of  the  doctor,  or  upon  other 
grounds,  the  Industrial  Accident  Board  will  approve  a  reasonable  bUl  where 
services  were  rendered  by  a  physician  selected  either  by  the  employ^  or 
employer." 
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But  that  question  does  not  here  arise,  because  it  is  stipulated  that  the 
physician  offered  by  the  defendant  was  competent,  and  no  reason  is 
suggested  why  his  services  should  not  have  been  accepted  by  the  plain- 
tiff. 

Judgment  is  ordered  for  the  defendant,  without  costs.  All  concur ; 
KELLOGG,  P.  J.,  in  result,  in  opinion,  in  which  LYON,  J.,  concurs. 

JOHN  M.  KELLOGG,  P.  J.  (concurring  in  result).  The  provisions 
of  section  13  are  not  intended  for  the  benefit  of  the  employer,  but  of 
the  injured  employe.  The  fact  that  the  payments  to  be  made  by  the 
employer  may  depend  upon  the  duration  of  the  disability  has  nothing 
to  do  with  the  choice  of  the  doctor  or  nurse  or  hospital,  because  after 
60  days  the  injured  employe  must  obtain  and  pay  for  his  own  doctor, 
nurse,  or  hospital.  The  provision,  therefore,  is  an  emergency  one,  to 
tide  over  the  first  60  days ;  it  being  considered  that  the  claimant  will 
then  have  his  award  and  will  be  able  to  employ  a  doctor  for  himself. 
His  wages  are  stopped,  and  the  circumstances  require  inmiediate  help. 
I  think  the  section  means,  so  far  as  we  are  interested  in  it,  that  the 
employer  must  furnish  a  doctor  such  as  the  circumstances  reasonably 
require  and  as  the  injured  employe  may  reasonably  request.  A  sick 
man  must  select  his  own  doctor,  nurse,  or  hospital;  otherwise,  the 
benefits  intended  will  not  be  realized.  There  is  no  reason  why  the 
company  should  dictate  as  to  the  personnel  of  the  doctor,  the  nurse, 
or  of  a  hospital  for  the  first  60  days,  and  have  no  voice  in  those  mat- 
ters after  that  time.  It  may  cost  the  company  less  to  select  its  own 
doctor ;  but  the  interest  of  the  patient,  and  not  the  economy  of  the  em- 
ployers^ was_  in  the  mind  of  the  Legislature.  I  think,  therefore,  that 
if  the  mjured  employe  makes  a  reasonable  and  timely  request  for  the 
employment  of  a  particular  doctor,  reasonably  available,  the  request 
should  be  observed ;  but  in  this  case  the  company's  doctor  attended  the 
patient  for  three  or  four  days  without  objection,  the  patient  appar- 
ently acquiesced  in  the  selection,  and  there  is  no  suggestion  that  the 
services  were  not  properly  rendered,  the  case  properly  treated,  or  that 
the  patient  was  not  making  reasonable  progress.  The  injury  was  a 
bum  upon  the  foot.  Evidently  the  employe  was  as  well  able  to  select 
a  doctor  on  that  day  as  any  other.  By  continuing  to  receive  the  treat- 
ment of  the  company's  doctor  for  three  or  four  days  he  assented  to  his 
employment  and  cannot  now  repudiate  it.  It  is  not  alleged  that  the 
plaintiff  was  the  personal  or  family  physician  of  the  employe ;  no  rea- 
son is  alleged  why  he  should  supersede  the  doctor  in  charge;  it  does 
not  appear  why  he  insisted  upon  attending  the  case  at  the  expense  of 
the  defendant,  when  it  already  had  a  competent  doctor  in  charge.  The 
patient  has  so  far  requested  and  approved  of  the  selection  of  the  physi- 
cian furnished  by  the  company  that  the  request  to  employ  the  plaintiff 
is  not  reasonable  or  binding  upon  the  defendant. 

I  therefore  concur  in  the  result 

LYON,  J.,  concurs. 
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CHARLTON  v.  SHBIU 
(Supreme  Court,  Equity  Term,  Monroe  County.     May  12,  1916.) 

1.  Vendor  and  Pubohabeb  ^=»78 — Conbtbuction  of  Contbaot — Time  as  or 

THE  Essence. 

Where  a  contract  for  the  purchase  of  land  provided  that  the  defendant 
would  pay  $100  upon  plaintiff's  accepting  the  offer,  and  **slx  months  after 
or  before"  make  another  payment  and  give  a  mortgage  for  the  balance. 
In  view  of  the  fact,  known*  to  the  defendant,  that  portions  of  the  land 
were  used  for  planting  and  raising  of  nursery  stock,  and  of  plaintiff's 
frequent  Inquiries  of  the  defendant,  before  the  second  payment  became 
due,  whether  or  not  he  expected  to  fulfill  the  agreement,  to  which  de- 
fendant made  no  reply,  time  was  of  the  essence  of  the  agreement. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent,  Dig.  S§ 
121-125;  Dec  Dig.  <@»78.] 

2.  Vendor  and  Purchaser  ^=>78 — Construction  of  Contract — Time  as  of 

the  Essence  of  the  Contract — ^Acts  of  the  Parties. 

Where  the  plaintiff  refused  the  defendant's  request  for  an  extension 
of  the  time  of  payment  due  on  a  contract  for  the  purchase  of  land,  time 
was  thereby  made  of  the  essence  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  H 
121-125;  Dec.  Dig.  «=»78.] 

8.  Vendor  and  Purchaser  ^=»77 — Construction  of  Contract — ^Timx  of  Per- 
formance AND  Payment. 

Where  a  contract  for  the  purchase  of  land  provided  for  the  payment 
of  $100  down,  and  "six  months  after  or  before"  a  further  portion  of  the 
purchase  price  was  to  be  paid,  a  mortgage  given  for  the  balance,  and 
plaintiff  to  furnish  a  warranty  deed,  the  payment,  delivery  of  the  deed, 
and  delivery  of  the  mortgage  became  due  on  the  last  day  of  six  months 
from  the  date  of  the  Instrument. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  | 
120;    Dec.  Dig.  <g=>77.] 

4.  Vendor  and  Purchaser  ^=»185 — ^Payment  of  Purchase  Monet — ^Effect 

OF  Failure  or  Delay — ^Nqtice. 

Where  an  agreement  for  the  purchase  of  land  provided  for  a  second 
payment,  a  mortgage  for  the  balance,  and  delivery  of  deed  by  the  de- 
fendant six  months  after  the  date  of  the  Instrument,  plalntlfTs  previous 
frequent  inquiries  as  to  whether  defendant  would  make  the  payment 
when  due,  and  his  refusal  of  defendant's  request  to  extend  the  time  of 
payment  indefinitely,  constituted  a  sufficient  notice  to  the  defendant 
that  upon  his  failure  to  live  up  to  his  part  of  the  agreement  plaintiff  re- 
garded the  incident  as  closed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  H 
36^-372;    Dec.  Dig.  <8=»185.] 

5.  Specific  Performance  ^=>97(1) — Effect  of  Default  of  Plaintiff. 

W^here  the  first  payment  on  an  agreement  for  the  purchase  of  land  was 
not  substantial,  and  on  the  date  the  second  payment  became  due  plain- 
tiff was  ready  to  perform,  defendant,  having  failed  to  answer  plaintiff's 
Inquiries  as  to  whether  or  not  he  would  make  the  second  payment  when 
due  and  having  failed  to  make  that  payment  or  give  any  time  when  it 
would  be  made,  Is  not  entitled  to  specific  performance  of  an  agreement 
which  he  alone  violated. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent.  Dig.  || 

286-290,  294,  295;   Dec.  Dig.  «S=>97(1).1 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  Jk  Indexat 


Digitized  by 


Google 


Sup.  Ct.)  CHARLTON  V.  8HBIL  945 

Q.  Quieting  Title  ^=97(2) — Clottd  ow  Title, 

Where  defendant  placed  an  agreement  for  the  purchase  of  land  on 
record  after  his  own  default  In  payment  of  the  purchase  price,  plaintiff 
can  maintain  an  action  to  remove  this  apparent  cloud  on  his  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  CJent.  Dig.  §§  15,  18,  19, 
26;   Dec.  Dig.  «=>7(2).] 

Action  by  John  Charlton  against  Christopher  J.  Sheil  to  remove 
cloud  on  tiUe  to  real  estate.    Judgment  for  plaintiff. 

Andrew  E.  Tuck,  of  Rochester,  for  plaintiff. 
George  Fort  Slociun,  of  Rochester,  for  defendant 

CLARK,  J.  Plaintiff  brings  this  action  for  the  cancellation  of  a 
certain  instrument  dated  May  21,  1914,  whereby  defendant  offered 
to  give  to  plaintiff  $25,000  for  his  farm,  located  partly  in  the  city  of 
Rochester  and  partly  in  the  town  of  Brighton,  Monroe  county,  con- 
taining 100  acres  of  land,  which  instrument  provided  that  defendant 
would  pay  $100  down  upon  plaintiff's  accepting  the  offer,  and  '*^six 
months  after  or  before  pay  $9,900  of  the  purchase  price,  and  also  give 
a  mortgage  for  the  balance  of  $15,000,  payable  in  ten  years,  or  be- 
fore, with  interest  at  5  per  cent,  per  annum."  The  instrument  also 
provided  that  plaintiff  was  to  furnish  a  warranty  deed,  good  title,  tax 
searches,  etc.  Both  parties  signed  the  instrument,  and  defendant  paid 
to  plaintiff  $100. 

The  time  for  the  payment  of  the  $9,900  expired,  according  to  the 
terms  of  this  instrument,  on  the  21st  day  of  November,  1914.  Defend- 
ant did  not  make  the  payment,  and  offered  as  an  excuse  for  such 
failure  that  owing  to  the  European  war  there  had  arisen  an  unexpected 
stringency  in  the  money  market.  At  least  two  or  three  times  between 
the  date  of  the  instrument  and  the  21st  day  of  November,  1914,  when 
the  $9,900  was  to  be  paid,  plaintiff  informed  defendant  that  he  desired 
to  know  whether  defendant  would  perform  his  part  of  the  contract, 
and  pay  this  money  on  or  before  the  21st  day  of  November,  1914, 
because  portions  of  this  land  were  used  for  raising  nursery  stock,  and 
plaintiff  wanted  to  know  whether  or  not  defendant  would  make  the 
payments,  so  he  could  make  preparations  for  fall  planting  of  nursery 
stock,  in  case  the  plan  fell  through.  Defendant  made  no  reply  to  these 
inquiries,  and  especially  to  a  letter  which  plaintiff  wrote  to  him  Novem- 
ber 1,  1914,  asking  him,  in  substance,  whetlier  or  not  he  was  going  to 
make  the  payments. 

On  the  21st  day  of  November,  1914,  which  was  the  last  day  stated 
in  the  instrument  in  question  for  the  payment  of  the  $9,900,  defendant 
and  his  counsel  saw  plaintiff  and  requested  further  time  within  which 
to  make  the  payment,  which  was  due  that  day.  Plaintiff  asked  de- 
fendant how  long  a  time  he  would  want,  and  defendant,  or  his  attor- 
ney, replied  that  they  could  not  tell,  but  they  would  get  the  money  as 
soon  as  possible,  but  did  not  fix  any  time  within  which  he  would  make 
the  payment.  Plaintiff  refused  to  grant  any  extension  of  time.  He 
had  on  several  occasions  inquired  of  defendant  if  he  was  going  to 
fulfill  his  agreement  and  make  the  payment  by  November  21st,  and 

^=5>For  other  cases  see  same  topic  ft  KBT-NXJMBER  In  all  Key-Numbered  Digests  Jk  Indexes 
158N.Y.S.— 60 


Digitized  by 


Caoogle 


946  168  NEW  YORK  6UPPLEHBNT  (Sup.  Ct  . 

had  received  no  reply.  The  latter  knew  ever  since  the  instrument  had 
been  made  that  not  later  than  November  21,  1914,  he  must  pay  the 
$9,900,  and  not  until  the  last  day  had  he  asked  for  any  extension  of 
time.  Plaintiff,  not  receiving  any  reply  to  his  inquiries  as  to  whether 
or  not  defendant  would  make  his  payment,  and  receiving  no  promise 
or  agreement  as  to  any  definite  time  when  defendant  would  make  the 
payment,  went  on  and  planted  nursery  stock  on  portions  of  the  land 
in  question,  as  he  had  a  right  to  do. 

On  the  19th  of  January,  1915,  and  nearly  two  months  after  the 
time  provided  for  in  the  instrument  in  question  for  the  payment  of 
the  $9,900,  defendant  recorded  it  in  the  Monroe  county  clerk's  office, 
and  not  until  the  20th  day  of  May,  1915,  within  one  day  of  six  months 
after  his  failure  to  perform  on  the  21st  day  of  November,  1914,  and 
more  than  three  weeks  after  this  action  had  been  begun,  defendant 
tendered  to  plaintiff  $10,400,  being  the  amount  of  the  payment  which 
should  have  been  made  November  21,  1914,  with  interest,  and  a  bond 
and  mortgage  for  $15,000,  running  to  plaintiff,  covering  the  property 
in  question,  and  a  deed,  which  he  asked  plaintiff  to  execute.  Plaintiff 
refused  to  accept  the  money,  or  the  bond  and  mortgage,  or  to  execute 
the  deed,  claiming  that,  defendant  having  failed  to  comply  with  the 
terms  of  the  agreement  on  his  part  to  be  kept  and  performed,  he  was 
in  default,  and  plaintiff  was  not  obliged  to  carry  out  the  agreement. 

[1,2]  It  is  the  contention  of  the  plaintiff  that  the  instrument  in 
question  was  a  mere  option.  Defendant's  contention  is  that  it  is  a 
land  contract,  and  on  its  execution  he  became  the  equitable  owner  of 
the  property  in  question,  subject  to  plaintiff's  lien  for  the  balance  of 
the  unpaid  purchase  price  of  the  property.  Whether  the  instrument 
in  question  is  an  option  or  land  contract,  I  am  satisfied  that  under  the 
evidence  in  this  case,  and  in  view  of  the  use  made  of  this  property, 
which  was  well  known  to  defendant,  portions  of  it  being  used  for  the 
planting  and  raising  of  nursery  stock,  and  in  view  Of  plaintiff's  fre- 
quent inquiry  of  defendant  before  November  21,  1914,  whether  or  not 
he  expected  to  fulfill  the  agreement,  to  which  inquiries  defendant  made 
no  reply,  it  must  be  held  that  time  was  of  the  essence  of  the  agreement ; 
but,  if  there  was  any  doubt  about  it  under  the  terms  of  the  instrument 
itself,  the  actions  of  the  parties  clearly  made  it  so,  for  when  plaintiff 
refused  defendant's  request  for  an  extension  of  payment  to  an  in- 
definite time,  they  then  and  there  made  time  of  the  essence  of  the 
transaction. 

When  plaintiff  had  asked  defendant  several  times  if  he  intended  to 
fulfill  his  agreement  and  make  the  payment  November  21,  1914,  one 
of  said  inquiries  being  by  letter  dated  November  1,  1914,  he  was  at 
least  entitled  to  some  sort  of  a  reply,  and  defendant  was  not  quite 
fair  in  refusing  to  give  it.  Moreover,  he  would  be  in  better  light  in 
a  court  of  equity,  in  asking  for  specific  performance  of  this  agree- 
ment after  his  own  default,  if  at  the  time  the  pa)mient  was  due,  and  he 
failed  to  make  it,  but  asked  for  an  extension  of  time,  he  had  given 
plaintiff  any  sort  of  an  idea  when  the  payment  would  be  made.  When 
he  asked  for  an  extension,  plaintiff  did  not  at  first  refuse  it,  but  asked 
him  how  long  a  time  he  wanted,  or  when  he  would  be  able  to  make 
the  payment,  or  that  in  substance,  and  defendant  replied  in  a  most  un- 
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satisfactory  way,  saying  that  he  could  not  tell  how  long,  but  that  he 
would  get  the  money  as  soon  as  possible.  That  really  meant  nothing  to 
the  plaintiff,  and  it  would  be  most  unreasonable  and  inequitable  to  ex- 
pect plaintiff  to  hold  his  property  and  stand  ready  to  convey  it  to  de- 
fendant at  any  time,  when  the  latter  could  not  or  would  not  give  him 
any  sort  of  assurance  as  to  when  the  payment  would  be  made. 

[3]  Much  stress  is  laid  by  defendant  on  the  fact  that  the  instrument 
itself  does  not  state  the  precise  date  on  which  the  deed  was  to  be  de- 
livered. The  instrument  was  made  May  21,  1914.  It  provided  for  the 
payment  of  $100  down,  and  "six  months  after  or  before"  $9,900  of 
the  purchase  price  was  to  be  paid,  and  then  a  mortgage  for  the  balance 
of  $15,000  was  to  be  given  back  to  plaintiff,  and  it  said,  "You  [plain- 
tiff] to  furnish  warranty  deed,"  etc.  That  plainly  meant  that  at  the 
latest — that  is,  the  last  day  of  the  six  months — the  $9,900  was  to  be 
paid,  and  at  that  time  the  deed  was  to  be  delivered  and  the  mortgage 
given  back  for  the  balance  of  the  purchase  price. 

[4]  The  instrument  was  not  drawn  by  a  lawyer,  but  by  the  defend- 
ant, and  no  other  construction  can  properly  be  spelled  out  of  the  lan- 
guage used  than  that,  when  the  $9,900  was  paid  and  the  mortgage  given 
for  the  balance  of  the  purchase  price,  the  deed  was  to  be  delivered. 
The  practical  construction  placed  on  the  instrument  by  the  parties 
themselves  justifies  this  interpretation,  for  on  that  very  day  plaintiff 
prepared,  executed,  and  tendered  to  defendant  a  deed  of  the  premises 
and  demanded  his  money,  which  defendant  refused  to  pay  for  the  rea- 
sons above  stated,  and  then  plaintiff  plainly  notified  him  that  the  agree- 
ment was  terminated,  and  in  view  of  the  circumstances  established 
here  it  must  be  held  that  what  he  told  defendant  at  that  time,  together 
with  the  correspondence  and  inquiries  between  the  parties  prior  to  that 
time,  as  to  whether  or  not  defendant  would  make  the  payment  when 
due,  to  which  inquiries  he  made  no  reply,  taken  together,  constituted  a 
sufficient  notice  to  defendant  that  upon  his  failure  to  live  up  to  his 
part  of  the  agreement  the  plaintiff  regarded  the  incident  as  closed. 

It  will  be  noticed  that  when  this  agreement  was  made  the  payment 
made  by  defendant  was  not  a  substantial  one.  His  offer  to  purchase 
the  farm  for  $25,000  was  in  pursuance  of  a  venture  to  speculate  in  this 
property  by  dividing  it  up  into  city  lots  and  selling  them.  It  would 
be  a  manifest  injustice  to  plaintiff  to  say  that  defendant  could  hold 
him  indefinitely  under  an  agreement  to  sell  this  farm,  when  so  small 
a  payment  had  been  made,  when  the  property  was  advancing  in  value, 
when  defendant  defaulted  in  his  first  substantial  payment,  and  gave  no 
reasonable  encouragement  as  to  when  any  future  payment  would  be 
made. 

[5]  Under  these  circumstances  defendant  is  not  entitled  to  specific 
performance,  for  he  was  the  only  one  who  failed  to  live  up  to  the  terms 
of  his  agreement.  Plaintiff  was  ready  and  willing  to  perform.  De- 
fendant was  not,  and  he,  having  failed  to  answer  plaintiff's  inquiries 
as  to  whether  or  not  he  would  make  the  payment  due  in  November, 
1914,  and  having  failed  to  make  that  payment,  or  give  any  time  when 
the  payment  would  be  made,  is  not  entitled  to  specific  performance  of 
an  agreement  that  he  alone  violated.  36  Cyc.  726 ;  Schmidt  v.  Reed, 
132  N.  Y.  108,  30  N.  E.  373;  Groesbeck  v.  Morgan,  206  N.  Y.  385, 
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99  N.  E.  1046 ;  Babcock  v.  Emrich,  64  How.  Prac.  435 ;  Dwork  v. 
Weinberg,  120  App.  Div.  507,  105  N.  Y.  Supp.  504;  Darrow  v.  Bush, 
45  App.  Div.  262,  61  N.  Y.  Supp.  2 ;  Pomeroy  on  Specific  Perform- 
ance, §  407. 

[8]  Nearly  two  months  after  his  default  defendant  placed  this  in- 
strument on  record  in  Monroe  county  clerk's  office,  and  while  it  stands 
on  the  record  it  would  embarrass  plaintiflF  if  he  should  desire  to  dis- 
pose of  his  property,  and  he  can  maintain  an  action  to  remove  this 
apparent  cloud  on  his  title.  Stokes  v.  Houghton,  16  App.  Div.  381,  45 
N.  Y.  Supp.  21 ;  Code  Civ.  Proc.  §§  1638,  1639.  Under  the  circum- 
stances specific  performance  must  be  denied  the  defendant,  and  plain- 
tiff is  entitled  to  be  relieved  from  the  cloud  on  his  title. 

Judgment  is  therefore  directed  in  favor  of  plaintiff  for  the  relief 
demanded  in  the  complaint,  with  costs  to  be  taxed.  Findings  may  be 
submitted,  and  judgment  entered  accordingly. 


CROPSEY,  Dist.  Atty.,  v.  TIERNAN,  County  Judge. 

Appeal  of  FRIEDMAN. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.    May  5,  191^) 

Mandamus  ^=s>61 — Rslief — Scops. 

Where  the  County  Court  failed  to  impose  the  sentence  on  accused  re- 
quired by  law,  a  peremptory  writ  of  mandamus,  requiring  the  imposition 
of  such  sentence,  may  be  awarded  by  the  Supreme  Court,  directing  impo- 
sition of  sentence,  for  the  County  Court  might,  if  it  perceived  its  error, 
have  corrected  the  judgment  and  no  issue  of  fact  was  involved. 

[Ed.  Note. — f\)r  other  cases,  see  Mandamus,  Cent.  Dig.  Si  122-126; 
Dec.  Dig.  «=»61.] 

Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  application  of  James  C.  Cropsey,  as  District 
Attorney  of  Kings  County,  for  a  peremptory  writ  of  mandamus 
against  J.  Harry  Tiernan,  individually  and  as  County  Judge,  directing 
that  legal  sentence  be  pronounced  on  Morris  Friedman.  From  an 
order  granting  the  peremptory  writ,  Morris  Friedman  appeals.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  MILLS,  RICH, 
and  PUTNAM,  JJ. 

K.  Henry  Rosenberg,  of  New  York  City  (Abraham  J.  Halprin,  of 
New  York  City,  on  the  brief),  for  appellant. 

Ralph  E.  Hemstreet,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey, Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  respondent. 

JENKS,  P.  J.  The  County  Court  of  Kings  County  had  imposed 
a  sentence  of  one  year  in  the  New  York  county  penitentiary,  where- 
as the  statutes  required  a  sentence  of  at  least  five  years  in  a  state 
prison.  Sections  1308  and  1941,  Penal  Law  (ConsolV  Laws,  c.  40).  The 
mandamus  was  obeyed,  and  the  defendant  appeals  from  the  said  order 
of  the  Special  Term.  Thereafter,  upon  application  of  the  district  attor- 
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ney  of  Kings  county,  the  Special  Term  of  the  Supreme  Court  issued  a 
peremptory  writ  of  mandamus  to  the  County  Court  of  Kings  County 
to  impose  a  sentence  upon  the  defendant  that  was  prescribed  by  the 
said  statutes. 

If  the  County  Court,  when  it  perceived  its  error,  had  expunged  the 
first  sentence  and  pronounced  a  sentence  required  by  law,  there  could 
have  been  no  legal  objection  to  such  procedure.  Miller  v.  Finkle,  1 
Parker  Cr.  R.  374,  cited  and  approved  in  Ex  parte  Lange,  18  Wall. 
174,  21  L.  Ed.  872;  People  v.  Trimble,  60  Hun,  617,  14  N.  Y.  Supp. 
949,  affirmed  131  N.  Y.  118,  29  N.  E.  1100.  That  the  County  Court 
refused  or  neglected  so  to  do  is  but  an  incident.  So  far  as  this  rec- 
ord shows,  there  was  no  issue  of  fact  raised  at  the  Special  Term,  and 
there  was  nothing  before  the  court  save  the  condition  heretofore  stat- 
ed. We  think  that  the  writ  could  issue,  and  that  the  order  should  be 
affirmed.  People  ex  rel.  Benton  v.  Court  of  Sessions,  66  Hun,  550,  21 
N.  Y.  Supp.  659;  People  ex  rel.  Williams  v.  Court  of  Sessions,  1 
Parker  Cr.  R.  369;  Matter  of  Runk,  200  N.  Y.  447,  94  N.  E.  363; 
People  v.  Superior  Court  of  N.  Y.,  5  Wend.  115,  127.    All  concur. 


PEOPI/E5  ex  rel.  FRIKDMAN  v.  HAYES,  Warden  of  City  Prison. 
(Supreme  Court,  Appellate  Division,  Second  Department.    May  5,  1916.) 

1.  Habeas    Corpus    «=»85(1) — ^Mattebs    Reviewable — Jurisdiction — ^Pre- 

sumptions. 

The  presumption  In  favor  of  the  jurisdiction  of  a  court,  being  one  of 
fact,  may  be  rebutted. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent.  Dig.  §§  77,  78: 
Dec.  Dig.  «=>85(1).] 

2.  Habeas  Corpus  ^=3>27 — Review  of  Jurisdiction — Findings  of  Jurisdic- 

tionaI/  Facts. 

When  the  jurisdiction  of  a  court  depends  on  existence  of  a  certain  fact 
found  by  that  court,  the  fact  stands  until  reversed  upon  direct  review. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent.  Dig.  |  22 ;  Dec. 
Dig.  <S»27.] 

3.  Habeas  Corpus  ^=>85(1)— Jurisdiction — Presumptions — County  Court. 

A  County  Court  Is  a  court  of  general  criminal  jurisdiction,  whose  acts 
carry  the  presumption  of  regularity. 

[Ed.  Note.— For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  §|  77,  78; 
Dec.  Dig.  «=5>85(1).] 

4.  Habeas  Corpus  ^=3>27 — Scope  of  Inquiry — Jurisdiction. 

Habeas  corpus  is  not  the  remedy  for  challenge  to  the  jurisdiction  of  a 
criminal  court  upon  the  ground  that  sentence  was  Imposed  therein  during 
an  unlawful  continuance  of  its  term. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  |  22;  Dec. 
Dig.  <S=>27.] 

6.  Criminal  Law  ^=»1209 — Punishment — Double  Punishment. 

Where  the  sentence  of  a  felon  is  void,  the  action  of  the  court  In  ex- 
punging the  first  sentence  and  imposing  another  does  not  subject  the  felon 
to  double  punishment,  In  violation  of  Const,  art.  1,  §  6. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  SI  3296,  3297 ; 
Dec.  Dig.  «=»1209.] 


^=»For  other  casos  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 

Digitized  by  VjOOQIC 


950  158  NKW  YORK  SUPPLEMENT  (Sup.  Ct. 

6.  Cmminal  Law  «5»1208(3) — Sentence— Jumbdiction — Extent  or  Punish- 

ment. 

Though  a  court  had  jurisdiction  of  the  person  and  of  the  offense  under 
the  statute,  a  sentence  in  excess  of  the  authority  given  it  by  statute  was 
void. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  3282; 
Dec.  Dig.  «=»1208(3).] 

7.  CbiminaIi  Law  ^=91209 — Sentence — Loss  of  Jurisdiction. 

The  criminal  court  having  jurisdiction  does  not  lose  it  by  imposing  An 
illegal  sentence,  but  may  substitute  a  legal  sentence,  notwithstanding  the 
illegal  sentence  has  been  partly  executed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  f §  3296,  3297 ; 
Dec.  Dig.  «=»1209.] 

8.  Habeas  Corpus  ^=>30(1) — Scope  of  Inquiry — ^Errors  and  Irregularities. 

One  is  not  entitled  to  relief  from  mere  errors  upon  habeas  corpus, 
which  is  not  a  writ  of  error  or  other  process  of  review. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  f  25 ;  Dea 
Dig.  «s>30(l).] 

Appeal  from  Special  Term,  Kings  County. 

Habeas  corpus  by  the  People,  on  the  relation  of  Morris  Friedman, 
against  John  Hayes,  Warden  of  the  City  Prison.  From  an  order  re- 
settling an  order  dismissing  the  writ,  relator  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  MILLS,  RICH, 
and  PUTNAM,  JJ.  • 

K.  Henry  Rosenberg,  of  New  York  City  (Abraham  J.  Halprin,  of 
New  York  City,  on  the  brief),  for  appellant. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
5ey,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  respondent. 

JENKS,  P.  J.  The  return  is  that  the  relator  was  held  by  a  commit- 
ment of  the  County  Court  of  Kings  County,  dated  July  26,  1915,  and 
the  commitment  annexed  thereto  shows  that  at  a  term  of  court  on  that 
day  the  relator,  after  conviction  of  a  felony,  namely,  receiving  stolen 
property  as  a  second  offense,  had  been  sentenced  to  the  state  prison 
at  Sing  Sing  for  a  term  of  five  years  and  one  month. 

[1-4]  The  relator  traversed  the  return,  in  that  the  part  of  the  County 
Court  wherein  the  relator  was  tried  ceased  and  determined  on  the  last 
day  of  June,  1915.  This  was  to  support  his  contention  that  the  judge 
who  held  that  part  was  powerless  to  impose  the  judgment  of  July  26, 
1915.  It  appears  that  theretofore  an  application  had  been  made  by 
the  relator  to  the  County  Court  to  correct  the  minutes,  and  that  this 
application  had  been  first  referred  by  the  court  to  the  judge  who  held 
the  said  part  in  June,  who  thereupon  stated  that  at  the  times  in  ques- 
tion he  was  regularly  holding  said  part,  and  that  the  term  held  in 
June  "had  been  adjourned  and  continued,  so  as  to  include  the  days  in 
question,  embracing  the  said  July  26,  1915.  Thereupon  the  said  ap- 
plication in  respect  to  correction  of  the  minutes  to  show  that  the  judge 
who  had  imposed  the  sentence  on  July  26,  1915,  was  not  then  holding 
the  term  of  the  court  whereat  the  defendant  had  been  convicted,  was 
denied.  Upon  the  traverse,  the  Special  Term  heard  the  said  judge 
who  had  held  the  said  part,  and  the  clerk  thereof.     I  think  that  the 
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Special  Term  was  justified  in  its  determination  that  there  had  been  a 
continuance,  and  that  the  sentence  was  imposed  at  a  term  of  the  court, 
and  at  the  same  term  thereof,  whereat  the  defendant  had  been  tried 
and  convicted.  The  presumption  in  favor  of  jurisdiction,  being  one  of 
fact,  may  be  rebutted,  although  when  jurisdiction  depends  on  the  ex- 
istence of  a  certain  fact,  and  the  court  had  found  the  fact,  the  fact 
stands  until  reversed  upon  direct  review.  People  ex  rel.  Scharfl  v. 
Frost,'198  N.  Y.  110,  91  N.  E.  376,  139  Am.  St.  Rep.  801,  cited  in  Peo- 
ple ex  rel.  Hubert  v.  Kaiser,  206  N.  Y.  46,  99  N.  E.  195 ;  People  ex  rel. 
Price  V.  Hayes,  151  App.  Div.  561,  136  N.  Y.  Supp.  854.  The  con- 
tinuance to  the  time  in  question  was  within  the  power  of  the  County 
Court,  which  is  a  court  of  general  criminal  jurisdiction,  whose  acts  and 
mandates  carry  presumption  of  regularity.  Criminal  Code,  §§  11,  39; 
People  ex  rel.  Price  v.  Hayes,  151  App.  Div.  561,  136  N.  Y.  Supp. 
854.  And  such  continuance  was  within  its  general  powers.  Judiciary 
Law,  §  7;  People  v.  Sullivan,  115  N.  Y.  185-190,  21  N.  E.  1039; 
People  ex  rel.  Weick  v.  Warden  of  City  Prison,  117  App.  Div.  154, 
102  N.  Y.  Supp.  374,  affirmed  on  opinion  of  Ingraham,  P.  J.,  188  N. 
Y.  549,  80  N.  E.  1118.  In  any  event,  habeas  corpus  was  not  the  rem- 
edy for  challenge  to  the  jurisdiction  of  the  court  upon  the  ground  that 
its  term  was  continued  unlawfully.  People  ex  rel.  Weick  v.  Warden 
of  City  Prison,  supra. 

[5,  8]  The  relator  also  contended  that  such  judgment  was  invalid, 
in  that  it  subjected  the  relator  to  double  punishment  and  double  im- 
prisonment, in  violation  of  section  6,  article  1,  of  the  state  Constitution. 
On  June  29,  1915,  the  court  had  imposed  a  sentence  upon  the  relator 
in  violation  of  the  statutes  that  prescribed  the  punishment.  Therefore 
the  court  expunged  the  first  sentence  and  imposed  the  sentence  now  un- 
der consideration.  See  in  Matter  of  the  Application  of  James  C. 
Cropsey,  158  N.  Y.  Supp.  948,  decided  herewith,  wherein  we  hav-e  dis^ 
cussed  the  power  of  the  court  in  the  premises.  I  think  that  the  first 
sentence  was  void,  for  the  court  had  undertaken  to  sentence  the  rela- 
tor for  a  term  of  one  year  in  the  jail  (New  York  county  penitentiary), 
when  it  must  have  sentenced  him  to  a  term  of  five  years  in  the  state 
prison.  The  term  was  wrong,  in  that  it  was  less  than  the  law  pre- 
scribed, and  the  place  was  wrong,  in  that  it  was  not  that  which  the 
law  specifically  prescribed.  Sections  1308  and  1941,  Penal  Law  (Con- 
sol.  Laws,  c.  40).  In  Ex  parte  Lange,  18  Wall,  at  176,  21  L.  Ed.  872, 
the  court  say : 

"It  Is  no  answer  to  this  to  say  that  the  court  had  jurisdiction  of  the  person 
of  the  prisoner  and  of  the  offense  under  the  statute.  It  bjl  no  means  fol- 
lows that  these  two  facts  make  valid,  however  erroneous  it  may  be,  any 
Judgment  the  court  may  render  in  such  case.  If  a  justice  of  the  peace,  having 
jurisdiction  to  fine  for  a  misdemeanor,  and  with  the  party  charged  properly 
before  &im,  should  render  a  judgment  that  he  be  hung,  it  would  simply  be 
void.  Why  void?  Because  he  had  no  power  to  render  such  a  judgment  So, 
if  a  court  of  general  jurisdiction  should,  on  an  indictment  for  libel,  render  a 
Judgment  of  death,  or  confiscation  of  property,  it  would,  for  the  same  reason, 
be  void.  Or  If,  on  an  indictment  for  treason,  the  court  should  render  a  judg- 
ment of  attaint,  whereby  the  heirs  of  the  criminal  could  not  Inherit  his  prop- 
erty, which  should  by  the  judgment  of  the  court  be  confiscated  to  the  state, 
it  would  be  void  as  to  the  attainder,  because  in  excess  of  the  authority  of 
the  court,  and  forbidden  by  the  Constitution." 
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In  Re  Mills,  135  U.  S.  263,  10  Sup.  Ct.  762,  34  L.  Ed.  107,  where 
the  statute  prescribing  the  punishment  did  not  require  that  the  convict 
should  be  confined  in  a  penitentiary,  except  in  cases  in  which  the  sen- 
tence was  for  a  period  longer  than  one  year,  and  the  accused  in  neither 
of  the  cases  against  him  was  sentenced  for  a  i>eriod  longer  than  one 
year,  the  court  held  that  the  judgment  of  the  court  that  sentenced  the 
defendant  to  a  penitentiary  for  terms  of  one  year  and  of  six  months, 
respectively,  was  in  violation  of  the  statutes,  and  said : 

*'The  court  below  was  without  jurisdiction  to  pass  any  such  sentences,  and 
the  orders  directing  the  sentences  of  imprisonment  to  be  executed  in  a  peni- 
tentiary are  void.  This  is  not  a  case  of  mere  error,  but  one  in  which  the 
court  below  transcended  its  powers" — citing  authorities. 

In  People  ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.  559,  573  (19  Am.  Rep. 
211)  the  court,  per  Allen,  J.,  say : 

"If  there  was  no  legal  power  to  render  the  judgment  or  decree,  or  issue  the 
process,  there  was  no  competent  court,  and  consequently  no  judgment  or  pro- 
cess.   AU  Is  coram  non  judice  and  void." 

And  it  subsequently  pointed  out  that  jurisdiction  of  the  person  and 
of  the  offense  under  the  statute  does  not  suffice  to  make  valid,  how- 
ever erroneous  it  may  be,  any  judgment  that  the  court  may  render. 
In  Re  Graham,  138  U.  S.  462,  11  Sup.  Ct.  363,  34  L.  Ed.  1051,  the 
court  say: 

*'It  is  undoubtedly  the  general  rule  that  a  judgnoent  rendered  by  a  court  in 
a  criminal  case  must  conform  strictly  to  the  statute,  and  that  any  variation 
from  its  provisions,  either  in  the  character  or  the  extent  of  punishment  in- 
flicted,  renders  the  judgment  absolutely  void." 

In  People  ex  rel.  Devoe  v.  Kelly,  97  N.  Y.  212,  the  relator  was  con- 
victed of  a  misdemeanor  punishable  only  by  imprisonment  in  the  pen- 
itentiary or  county  jail  for  not  more  than  one  year,  or  a  fine,  or  both, 
but  was  sentenced  to  imprisonment  in  the  state  prison  for  one  year. 
The  court,  per  Danforth,  J.,  say: 

"The  court  below  was  of  opinion  that  the  sentence  was  without  authority 
of  law  and  void,  that  the  offense  was  a  misdemeanor  and  punishable  only  by 
Imprisonment  in  a  penitentiary  or  county  jail  for  not  more  than  'one  year, 
or  by  a  fine  of  not  more  than  $500,  or  by  both,  as  provided  by  section  15  of  the 
Penal  Code.  In  this  conclusion  we  concur.  But  as  the  Court  of  Sessions  ex- 
ceeded its  jurisdiction,  Its  judgment  cannot  be  enforced." 

See,  too.  People  v.  Carter,  48  Hun,  at  167;  Freeman  on  Judg- 
ments (4th  Ed.)  p.  1100  et  seq.;  Black  on  Judgments  (2d  Ed.)  §  258. 

In  fine,  the  court  must  have  the  power  to  render  the  judgment  made 
by  it.  See  Knickerbocker  T.  Co.  v.  O.  C.  &  R.  S.  Ry.  Co.,  201  N.  Y. 
at  384,  94  N.  E.  871. 

[7]  Many  of  the  cases  which  are  cited  by  the  learned  counsel  for 
the  relator  show  the  fact  that  the  court  had  imposed  a  second  sen- 
tence after  the  defendant  had  suffered  under  the  first  sentence,  which 
was  legal  and  valid.  Thus  in  Ex  parte  Lange,  supra,  the  court  held 
that  the  original  sentence — one  year's  imprisonment  and  a  fine,  when 
the  statute  permitted  only  imprisonment  or  a  fine — was  a  valid  judg- 
ment which  had  been  executed  by  the  payment  of  a  fine.  But  Ex  parte 
Shaw,  7  Ohio  St.  81,  82,  70  Am.  Dec.  55,  is  cited  as  directly  in  point. 
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Shaw  was  sentenced  to  one  year's  imprisonment,  while  the  statute 
required  not  less  than  three  years'  imprisonment,  but  the  court 
thought,  upon  habeas  corpus,  that  the  first  sentence,  though  errone- 
ous, was  valid.  This  decision  is  strongly  criticized  in  Black  on  Judg- 
ments, ut  supra,  and  is  likewise  discussed  in  Freeman  on  Judgments 
(2d  Ed.)  §  625. 

It  appears  that  the  relator  did  pass  some  days  in  the  New  York 
county  penitentiary,  where  he  was  taken  after  the  first  sentence.  But 
this  fact  does  not  entitle  the  relator  to  a  discharge  from  the  sentence 
of  July  29,  1915.  In  re  Vitali,  153  Mich.  514,  116  N.  W.  1066,  126 
Am.  St.  Rep.  535;  People  v.  Farrell,  146  Mich.  264,  109  N.  W.  440; 
McCormick  v.  State,  71  Neb.  505,  99  N.  W.  237;  U.  S.  v.  Harman 
(p.  C.)  68  Fed.  474;  People  ex  rel.  Devoe  v.  Kelly,  supra;  In  re 
Graves  (D.  C.)  117  Fed.  798.  See,  too,  Beale  v.  Com.,  25  Pa.  11-22; 
In  re  Bonner,  151  U.  S.  242-259,  14  Sup.  Ct.  323.  38  L.  Ed.  149.  In 
Re  Vitali,  153  Mich.  514,  116  N.  W.  1066,  126  Am.  St.  Rep.  535,  the 
court  says : 

"The  case  of  People  v.  Fiarrell,  146  Mich.  264,  109  N.  W.  440,  Is  authority  for 
the  proposition  that  where  the  trial  court  has  Imposed  an  Illegal  sentence  it 
has  the  power  to  substitute  for  it  a  legal  sentence  notwithstanding  the  illegal 
sentence  has  been  partly  executed." 

In  People  v.  Farrell,  supra,  the  court  says : 

"First  Has  the  trial  court  power  to  impose  a  second  sentence?  There  are 
cases  which  deny  this  power.  In  tiie  Matter  of  Mason,  8  Mich.  70,  People  v. 
Meseney.  76  Mich.  22a  [42  N.  W.  1133],  People  v.  Kelley,  70  Mich.  320  [44 
N.  W.  615],  are  such  cases.  In  these  cases,  and  in  simUar  cases,  the  sentence 
first  pronounced  by  the  court  was  a  legal  one.  Where  that  first  sentence  is 
illegal — ^and  I  think  it  clear  that  the  sentence  imposed  on  defendant  by  the 
trial  court  in  this  case  is  to  be  regarded  as  illegal — ^the  court  has  power  to 
substitute  for  it  a  legal  sentence  (McCormick  v.  State  [71  Neb.  505]  09  N.  W. 
237;  People  v.  Dane,  81  Mich.  36  [45  N.  W.  655]),  and  its  right  to  do  this  is 
not  Impaired  by  the  circumstance  that  the  illegal  sentence  has  been  partly 
executed  (McCormick  v.  State,  supra),  though  that  circumstance  will  un- 
doubtedly be  considered  by  the  trial  court  in  determining  the  extent  of  de- 
fendant's punishment.  I  conclude,  therefore,  that,  notwithstanding  the  im- 
position of  the  first  sentence,  the  trial  court  may  impose  a  second." 

See,  too,  McCormick  v.  State,  supra,  for  an  instructive  discussion. 
In  United  States  v.  Harman,  supra,  in  answer  to  a  similar  conten- 
tion. Philips,  J.,  says: 

**The  sentence  of  the  court  under  which  the  defendant  went  to  prison  was 
void.  It  was  the  same  in  legal  effect  as  if  it  had  been  rendered  by  a  Justice 
of  the  peace  or  a  United  States  commissioner,  or  the  same  as  if  the  Circuit 
Court  had  ordered  the  defendant  to  be  transported  or  hanged.  Such  a  judg- 
ment would  be  coram  non  judice,  and  in  contemplation  of  law  would  be  the 
same  as  if  never  rendered ;  and  the  defendant  would  stand  as  if  he  had  gone 
voluntarily  and  surrendered  himself  to  the  warden  of  tha  prison.  This  is 
the  inevitable,  logical  conclusion  from  the  very  premise  on  which  the  Circuit 
Judge  discharged  the  defendant  from  the  sentence  of  the  District  Court. 
He  has  not  paid  the  fine  imposed  upon  him,  nor  has  he  suffered  any  penalty 
the  court  could  lawfully  impose  upon  him.  It  must  therefore  result  that  the 
defendant  is  subject  to  resentence  on  the  verdict  returned  against  him." 

[8]  But,  even  assuming  that  I  am  wrong  in  that  the  sentence  was 
not  void,  but  merely  erroneous  and  voidable,  as  the  relator  contends, 
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he  was  not  entitled  to  relief  upon  habeas  corpus,  which  is  not  a  writ 
of  error  "or  other  process  of  review  and  therefore  is  not  available  if 
the  judgment  is  merely  erroneous."  People  ex  rel.  Hubert  v.  Kaiser, 
206  N.  Y.  53,  54,  99  N.  E.  197;  People  ex  rel.  Price  v.  Hayes,  supra, 
151  App.  Div.  at  page  561,  136  N.  Y.  Supp.  854.  The  relator  "may, 
on  a  writ  of  error,  object  that  the  punishment  inflicted  upon  him  is 
too  great  in  its  extent,  or  that  it  is  different  in  form  from  what  the 
law  has  prescribed."  Kane  v.  People,  J8  Wend,  at  211.  Bishop  in  his 
New  Criminal  Procedure  (2d  Ed.)  says: 

"The  habeas  corpus  is  not  a  substitute  for  a  writ  of  error,  and  on  a  judg- 
ment simply  erroneous,  but  not  void,  It  will  not  He,"  etc.,  citing  authorities. 

I  advise  that  the  order  be  affirmed.    All  concur. 


RIEGAL  SACK  CO.  v.  TIDEWATER  PORTLAND  CEMENT  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.     May  9,  1916.) 

1.  Sales   ®=»377 — Remedies  op  Seller — ^AcnoN   roR  Breach — Pleading — 

Ability  to  Perform. 

In  an  action  for  breach  of  a  contract  to  buy  cement  sacks,  where  the 
seller's  complaint  alleged  that  it  was  at  all  times  ready  and  willing  to 
perform  the  contract  with  respect  to  furnishing  the  sacks,  and  would 
have  done  so  but  for  the  buyer'd  cancellation,  notification,  neglect,  and 
refusal,  such  allegations  were  sufficient  to  show  that  the  seller  was 
able  to  perform,  had  performance  not  been  prevented  by  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §  1092;  Dea  Dig. 
«=»377.] 

2.  Sales  ^=»377 — Remedies  op  Seller — ^Action — Pleading. 

In  an  action  for  breach  of  a  contract  of  sale,  after  the  seller  alleges 
readiness,  ability,  and  willingness  to  i)erform,  he  must  either  allege  a 
tender  of  performance  or  a  waiver  by  the  buyer  of  such  tender. 

[Ed.  Note.— ror  other  cases,  see  Sales,  Cent  Dig.  f  1092;  Dec  Dig. 
«=>377.] 

3.  Sales  ^=:»153,  177 — ^Breagh  of  Contract — Waiver  op  Tender. 

Where  there  is  a  contract  to  sell  goods  and  deliver  them  when  ordered 
within  a  certain  time,  and  the  buyer  cancels  outstanding  orders,  and 
refuses  to  give  any  further  orders,  it  is  a  breach  of  contract  by  the  buyer, 
while  notification  that  the  buyer  will  not  order  or  accept  further  de- 
liveries is  a  waiver  of  further  tender,  particularly  where  the  seller  manu- 
factures the  goods  for  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §|  358-^366,  445>-150; 
Dec.  Dig.  <e=»153,  177.] 

4.  Sales  ^=»377 — Pleading — Complaint — Presumption. 

In  an  action  for  breach  of  a  contract  of  sale,  the  court  cannot  presume, 
in  favor  of  the  complaint,  that  the  buyer's  cancellation  of  the  contract, 
alleged  as  a  breach,  was  wrongful. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §  1092;  Dec.  Dig. 
<S»377.] 

5.  Sales  $=»377 — Remedies  op  Seller — Action  for  Breach — Pleading. 

In  an  action  by  the  seller  of  cement  sacks  for  the  buyer's  failure  to 
order  deliveries  as  agreed,  where  the  complaint  set  forth  the  buyer's  re- 
fusal to  order  or  accept  the  sacks,  and  that  thci  seller  had,  up  to  the 
time  of  refusal,  duly  performed  all  the  other  conditions  of  the  agreement. 
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and  was  ready  to  furnish,  sell,  and  deliver  tbe  sacks  In  accordance  with 
the  terms  of  the  agreement,  such  complaint  sufficiently  raised  the  issue 
of  whether  the  buyer's  refusal  was  wrongful,  without  express  allegation 
to  that  effect,  as  the  conclusion  necessarily  followed  from  the  matters 
alleged. 

[Ed.  Note.— £V>r  other  cases,  see  Sales,  Cent  Dig.  S  1092;    Dec.  Dig. 

6.  Sales  ^=»382 — ^Dakaobs — Proof— Statute. 

Under  Personal  Proi)erty  Law,  §  145,  as  added  by  Laws  1911,  c.  571, 
where  the  contracting  buyer  of  cement  sacks  wrongfully  refused  to  give 
the  seller  further  orders  as  agreed,  the  seller  could  prove  its  damages, 
without  proof  that  it  manufactured  or  bought  the  bags. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  S  1996;  Dea  Dig. 
«^=>382,] 

7.  Sales  «=»150<3) — Contract — ^Implication  of  Term. 

Where  a  contract  for  the  sale  and  delivery  of  cement  sacks  is  silent 
as  to  the  time  for  delivery  after  the  giving  of  an  order,  a  term  will 
be  implied  In  the  contract  that  such  deliveries  are  to  be  made  in  a  rea- 
sonable time. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig,  |  356;  Dec.  Dig. 
«==>150(3).] 

8.  Sales  ^=s»387 — Remedies  of  Seller — ^Action  for  Breach — Question  for 

Jury. 

In  an  action  by  the  seller  of  cement  bags  for  the  buyer's  refusal  to 
give  further  orders  as  agreed,  whether  the  buyer's  cancellation  of  its 
order  to  deliver  a  second  carload  and  its  refusal  to  give  a  new  order 
were  Justified,  because  the  seller  notified  that  it  could  not  deliver  the  sec- 
ond carload  for  two  or  three  weeks,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {  1106;  Dea  Dig. 
«s>387.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Riegal  Sack  Company  against  the  Tidewater  Port- 
land Cement  Company.  From  a  judgment  dismissing  its  complaint, 
and  an  order  granting  defendant's  motion  to  dismiss  the  complaint  and 
for  judgment  on  the  pleadings,  upon  which  order  the  judgment  ap- 
pealed from  was  entered,  plaintiff  appeals.  Judgment  reversed,  and 
new  trial  ordered. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Rollins  &  Rollins,  of  New  York  City  (Alfred  A.  Wheat,  of  New 
York  City,  of  counsel),  -for  appellant. 

Parker,  Davis  &  Wagner,  of  New  York  City  (Arnold  L.  Davis  and 
N.  Raymond  Heater,  both  of  New  York  City,  of  counsel),  for  respond- 
ent 

LEHMAN,  J.  The  plaintiff  brought  an  action  for  breach  of  con- 
tract.   The  complaint  alleges : 

That  the  plaintiff  and  the  defendant  entered  into  an  agreement  in  writing 
whereby  **the  defendant  agreed  to  purchase  from  the  plaintiff,  and  the  plain- 
tiff agreed  to  furnish,  sell,  and  deliver  to  the  defendant  at  Union  Bridge,  Md., 
260,000  seven-ounce  first  quality  Osnaburg  cement  sacl^s,  and  the  defendant 
agreed  to  pay  the  plaintiff  for  said  sacl£s  the  sum  of  $82.50  per  thousand,  and 
it  was  further  agreed  by  the  terms  of  said  contract  that  delivery  of  the  said 

^=>For  otber  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digeets  A  Indezee 
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sacks  was  to  be  made  as  ordered  by  the  defendant  between  June  22,  1914,  and 
December  31,  1914;  that  the  said  sacks  were  to  be  manufactured  by  the 
plaintiff  at  Jersey  City,  N.  J.,  and  were  to  be  transported  therefrom  and  de- 
livered to  the  defendant  at  Union  Bridge,  Md.,  and  that  said  agreement  related 
wholly  to  interstate  commerce;  that  plaintiff  duly  performed  all  the  condi- 
tions of  said  agreement  on  its  part  to  be  performed  exc^t  the  furnishing, 
sale,  and  delivery  of  the  169,182  sacks  hereinafter  mentioned,  and  furnished 
to  the  defendant  under  said  agreement  and  as  ordered  by  it  80,818  of  the  said 
sacks,  which  were  accepted  and  paid  for  by  the  defendant,  but  the  defendant, 
prior  to  the  31st  day  of  December,  1914,  canceled  all  outstanding  orders  there- 
tofore given,  and  notified  the  plaintiff  that  it  would  not  order  or  accept  from 
the  plaintiff  the  remaining  169,182  sacks  or  pay  therefor,  and  neglected  and  re- 
fused to  order,  accept,  or  pay  for  the  same ;  that  plaintiff  was  at  all  times  ready 
and  willing  to  perform  the  said  agreement  on  its  part  with  resi>ect  to  furnish- 
ing, selling,  and  delivering  the  said  169,182  sacks,  and  to  furnish,  sell,  and  de- 
liver the  same  in  accordance  with  the  terms  of  said  agreement,  and  would 
have  furnished,  sold,  and  delivered  said  169,182  sacks  to  defendant  according 
to  the  terms  of  the  said  agreement,  but  for  defendant'er  cancellation,  notifica- 
tion, neglect,  and  refusal ;  that  by  reasou  of  the  defendant's  said  default,  the 
plaintiff  was  damaged  In  the  sum  of  $3,806.60,  no  part  of  wliich  has  been 
paid,  except  the  sum  of  $1,908.30,  although  the  balance  thereof  has  been  duly 
demanded." 

The  answer,  in  addition  to  certain  denials,  sets  up  as  a  "separate 
defense" : 

That  on  or  about  October  7,  1914,  the  defendant  by  letter  ordered  plaintiff 
to  make  up  at  once  a  carload  of  said  sacks  and  requested  plaintiff  to  notify  the 
defendant  by  return  mail  when  same  would  be  ready  for  shipment;  that 
plaintiff  on  the  following  day  notified  the  defendant  that  it  would  be  unable 
to  deliver  the  sacks  so  ordered  by  defendant  for  2  or  3  weeks,  and  the  de- 
fendant thereupon  canceled  its  said  order  for  a  carload  of  cement  sacks  and 
said  notice  of  cancellation  was  given  in  writing;  "that  because  of  plaintiff's 
failure  and  refusal  to  deliver  said  carload  of  sacks  in  accordance  with  the 
terms  and  provisions  of  said  contract  defendant  was  compelled  to  purchase 
said  carload  of  sacks,  which  would  number  about  84,500,  elsewhere;  that  It 
was  mutually  understood  and  agreed  between  the  parties  hereto  that  plaintiff 
could  and  would  ship  to  defendant  a  carload  of  cement  sacks  in  4  or  5  days 
after  receipt  of  order  for  same,  but  would  like  10  days'  notice  at  the  most  in 
which  to  make  delivery  of  a  carload  of  sacks." 

Annexed  to  the  answer  are  all  the  writings  which  passed  between 
the  parties. 

The  plaintiff  filed  a  reply  to  this  so-called  separate  defense,  in  which 
it  admitted  most  of  the  material  allegations  in  the  answer,  except  that 
it  sets  forth  (paragraph  IV  of  reply) : 

"Answering  the  allegations  In  paragraph  8  of  said  answer,  the  plaintiff  ad- 
mits that  under  ordinary  circumstances  from  4  to  10  days  after  receipt  of  an 
order  would  be  a  reasonable  time  within  which  to  make  delivery  of  the  bags 
referred  to,  admits  that  the  plaintiff  requested  the  defendant  to  give  It  at  least 
10  days'  notice  of  Its  required  shipments  of  bags,  and  admits  that  the  de- 
fendant, on  or  about  the  30th  day  of  July,  1914,  promised  to  give  the  plaintiff 
at  least  10  days'  notice  of  all  required  deliveries  of  bags,  and  that  on  or  about 
the  7th  day  of  October,  1914,  the  defendant  notified  the  plaintiff  that  it  would 
not  require  of  the  plaintiff  any  further  shipments  of  bags  until  the  latter  part 
of  December,  1914 ;  but,  except  as  admitted,  denies  that  there  was  any  agree- 
ment between  the  parties  with  respect  to  the  delivery  of  said  bags  except  that 
said  bags  should  be  delivered  within  such  time  after  receipt  of  an  order  there- 
for as  was  reasonable  under  all  the  circumstances  then  existing,  and,  except 
as  admitted,  denies  each  and  every  other  allegation  contained  in  said  para- 
graph a" 
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The  reply  also  states  (paragraph  VI  of  reply) : 

"Further  replying,  plaintiff  alleges  that  prior  to  the  7th  day  of  October, 
1914.  defendant  notified  plaintiff  that  it  would  place  an  order  for  a  carload  of 
the  sac^s  under  the  existing  contract  between  the  parties,  provided  the  plain- 
tiff wouFd  alter  the  terms  thereof  so  that  payment  therefor  could  be  made  in 
30  days,  instead  of  10  days,  which  plaintiff  refused  to  do,  and  thereupon  de 
fendant  notified  plaintiff  that  it  would  not  order  any  of  said  bags  imtil  the 
latter  part  of  December,  1914,  and  did  not  prior  to  the  7th  day  of  October, 
1014,  withdraw  or  modify  said  notice,  and  plaintiff  accepted  and  relied 
thereon ;  that  the  reasonable  time  for  the  plaintiff  to  manufacture  and  deliv- 
er to  the  defendant  the  said  carload  of  bags  under  the  circumstances  existing 
on  the  1^  day  of  October,  1914,  was  from  2  to  3  weeks." 

At  the  opening  of  the  trial  the  defendant  made  a  motion  to  dismiss 
the  complaint  on  the  ground  that  it  fails  to  set  forth  a  cause  of  action. 
A  discussion  followed  between  court  and  counsel,  and  in  the  course 
of  that  discussion  it  developed  that,  after  the  plaintiff  had  received  the 
cancellation  of  the  order  of  October  7th,  it  gave  orders  to  stop  manu- 
facturing the  sacks,  and  that  the  defendant  thereafter  did  not  order  any 
more  sacks,  but  made  a  settlement  in  regard  to  the  third  carload.  After 
this  discussion  the  trial  judge  granted  judgment  to  the  defendant  upon 
the  pleadings  and  upon  the  ''agreed  facts." 

In  granting  this  judgment  he  stated,  in  effect,  that  he  felt  that  the 
judgment  so  ordered  was  correct,  and  that  the  procedure  adopted  was 
calculated  to  bring  up  before  this  court  for  review,  in  the  most  speedy 
and  economical  manner,  the  questions  that  were  doubtful  in  this  case. 
Both  parties  acquiesced  in  this  procedure,  but  the  record  shows  clearly 
that  the  case  was  not  actually  submitted  to  the  court  for  any  final  de- 
cision upon  an  agreed  state  of  facts.  The  discussion  shows  that  the 
defendant  claimed,  first,  that  the  complaint  sets  forth  no  cause  of  ac- 
tion ;  second,  that  if  the  complaint  does  set  forth  a  cause  of  action,  then 
the  pleadings  taken  together  with  the  agreed  facts  show  as  a  matter 
of  law  that  the  defendant  never  breached  the  contract ;  and,  third,  that 
if  it  did  breach  the  contract  the  plaintiff  would  not,  under  the  plead- 
ings and  the  agreed  facts,  be  able  to  show  any  damages.  The  purpose 
of  the  procedure  adopted  was  to  finally  determine  these  questions  as 
matters  of  law,  and  if  the  pleadings,  as  amplified  by  the  agreed  facts, 
still  leave  any  issues  open,  then  the  plaintiff  is  entitled  to  a  reversal. 

*[1-6]  The  defendant  claims  that  the  complaint  fails  to  set  forth  a' 
cause  of  action,  in  that  it  does  not  set  forth  that  the  plaintiff  was  able 
to  perform,  or  that  the  cancellation  by  the  defendant  was  wrongful. 
The  complaint  sets  forth  that : 

The  plaintiff  was  at  all  times  "ready  and  wiUing  to  perform  the  said  agree- 
ment on  its  part  with  respect  to  furnishing,  selling,  and  delivering  the  said 
169,182  sacks,  and  to  furnish,  sell,  and  deliver  the  same  in  accordance  with 
the  terms  of  the  agreement,  and  would  have  furnished,  sold,  and  delivered  the 
said  169,182  sacks  to  defendant  according  to  the  terms  of  the  said  agreement, 
but  for  defendant's  cancellation,  notification,  neglect,  and  refusal." 

There  seems  to  me  to  be  no  doubt  but  that  these  words  are  suffi- 
cient to  show  that  the  plaintiff  was  able  to  perform.  There  is  strong 
authority  in  cases  decided  in  other  jurisdictions  for  the  view  that  an 
allegation  of  readiness  to  perform  implies  also  ability  to  perform,  and 
in  &is  case  the  allegation  that  the  plaintiff  was  ready  and  willing  to 
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perform  is  supplemented  by  the  allegation  that  it  would  have  per- 
formed,^ but  for  the  defendant's  cancellation,  notification,  neglect,  or 
refusal.  These  allegations,  in  my  opinion,  are  amply  sufficient  to  show 
that  the  plaintiff  was  able  to  perform,  if  performance  had  not  been 
prevented  by  the  defendant.  The  cases  in  this  state  which  the  defend- 
ant cites  are  not  contrary  to  this  view.  They  hold  only  that  an  allega- 
tion of  readiness  or  willingness,  or  of  readiness,  ability,  and  willing- 
ness, to  perform,  is  not  equivalent  to  an  allegation  of  tender  of  per- 
formance. In  this  case  the  plaintiff  must  also  allege  either  a  tender 
of  performance  or  waiver  by  the  defendant  of  such  a  tender.  He  has 
attempted  to  allege  such  a  waiver  by  alleging  an  anticipatory  breach 
of  the  contract  in  the  words : 

"But  the  defendant  prior  to  the  31st  day  of  December,  1914,  canceled  all 
outstanding  orders  theretofore  given  and  notified  the  plaintiff  that  it  wonld 
not  order  or  accept  from  the  plaintiff  the  remaining  169,182  sacks  or  pay 
therefor  and  refused  to  order,  accept,  or  pay  for  the  same.*' 

It  seems  to  me  that  where  the  complaint  sets  forth  a  cause  of  action 
upon  a  contract  to  sell  goods  and  to  deliver  them  when  ordered  within 
a  certain  time,  an  allegation  of  a  cancellation  of  outstanding  orders  and 
a  refusal  to  give  any  further  orders  is  sufficient  to  show  a  breach  of 
the  contract  and  a  notification  that  the  defendant  would  not  order  or 
accept  any  further  deliveries  was  a  clear  waiver  of  further  tenders, 
especially  in  view  of  the  allegation  that  the  plaintiflf  was  to  manufacture 
the  goods  to  fill  the  order. 

The  defendant  urges,  however,  that  this  is  true  only  if  the  allega- 
tions of  the  complaint  show  that  the  cancellation  and  refusal  to  order 
or  accept  was  wrongful,  and  that  the  court  cannot  presume  that  a 
cancellation  made  is  a  wrongful  cancellation.  As  a  rule  of  law  this 
statement  is  correct,  but  it  has  no  application  to  the  case  at  bar.  The 
cancellation  of  outstanding  orders  is  not  made  the  basis  of  this  action. 
The  breach  claimed  is  the  refusal  to  order  or  accept  the  sacks,  and 
the  cancellation  of  outstanding  orders  is  material  only  upon  the  point 
whether  such  refusal  was,  as  a  matter  of  law,  wrongful  if  the  plain- 
tiff had,  up  to  that  time,  duly  performed  all  the  other  conditions  of  the 
agreement,  and  was  ready  to  furnish,  sell,  and  deliver  these  sacks  *'in 
accordance  with  the  terms  of  the  agreement."  The  complaint  sets 
forth  all  these  facts,  and  the  conclusion  that  the  cancellation  of  out- 
standing orders  and  the  refusal  to  give  any  further  orders  was  wrong- 
ful necessarily  follows  as  a  matter  of  law.  The  defendant  seems 
throughout  to  misunderstand  the  legal  effect  of  these  allegations  of  the 
complaint,  and  has  set  forth  as  a  separate  and  affirmative  defense  al- 
legations which  constitute  really  a  denial  of  the  allegations  on  the  part 
of  the  plaintiff  that  at  the  time  of  the  cancellation  it  was  ready  and 
willing  to  furnish  and  deliver,  and  would  have  furnished  and  delivered 
the  remaining  sacks  "in  accordance  with  the  terms  of  the  agreement 
if  the  defendant  had  not  notified  it  of  its  cancellation  of  outstanding 
orders  and  refusal  to  afccept  further  deHveries.  Under  these  allega- 
tions of  the  complaint  the  plaintiff  sufficiently  raises  the  issue  of  wheth- 
er the  refusal  was  wrongful.  If  this  refusal  was  wrongful,  then  there 
is  no  doubt  but  that  plaintiff  may  prove  its  damages  as  provided  in  sec- 
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tion  145  of  the  Personal  Property  Law,  as  added  by  Laws  1911,  c. 
571,  without  proof  that  it  actually  manufactured  or  bought  the  bags. 

[7,  8]  The  only  question  which  requires  consideration  is  whether, 
upon  the  agreed  facts,  the  defendant's  cancellation  of  its  order  to  de- 
liver the  second  carload  and  its  refusal  to  give  a  new  order  was  justi- 
fied as  a  matter  of  law;  in  other  words,  whether  under  the  agreed 
facts  the  plaintiff  was  ready,  able,  and  willing  to  deliver  the  sacks  in 
accordance  with  its  contract  The  contract  is  silent  as  to  the  time  of 
delivery  after  an  order  was  given,  and  therefore  a  term  will  be  implied 
in  the  contract  that  such  deliveries  should  be  made  in  a  reasonable 
time.  Both  sides  agree  that  under  ordinary  circumstances  a  reasonable 
time  would  be  from  4  to  10  days.  It  is  further  agreed  that  the  plain- 
tiff notified  the  defendant  that  it  could  not  deliver  the  bags  ordered 
for  2  or  3  weeks.  The  defendant  contends  that  under  these  circum- 
stances it  was  justified,  as  a  matter  of  law,  in  refusing  to  accept  such 
a  delivery.  That  contention,  however,  is  unsound,  for  the  plaintiff 
claims  that  these  bags  were  not  ordered  under  ordinary  circumstances, 
but  that  prior  to  the  giving  of  the  order  the  defendant  notified  it  that 
it  would  not  order  any  bags  until  December.  If  such  notification  was 
given,  it  would  not  constitute  a  modification  of  the  contract;  but  it 
would  be  material  upon  the  question  of  what  would  be  a  reasonable 
time  for  delivery  of  the  bags  under  those  particular  conditions.  There 
is  nothing  in  the  record  which  would  permit  the  inference  that  under 
those  circumstances  a  delivery  of  these  sacks  2  or  3  weeks  thereafter 
would  not  be  within  a  reasonable  time.  The  plaintiff  is  entitled  under 
its  pleadings  to  have  this  issue  determined  by  the  jury. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.    All  concur.* 


TUCKER  ▼.  WESTERN  UNION  TELEGRAPH  CO.  et  aL  (and  four 

other  cases). 

(Supreme  Court,  Special  Term,  Erie  County.    June,  1915.) 

1.  Exchanges  ^=>13— Quotations. 

A  stock  exchange  has  an  absolute  property  right  In  the  quotations  col- 
lected and  compiled  by  it 

[Ed.  Note. — ^Por  other  cases,  see  Exchanges,  Cent.  Dig.  §  16;  Dec.  Dig. 
*=»13.] 

2.  Telegraphs  and  Telephones  ^=»44--Pailure  to  Furnish  Market  Quota- 

tions. 

Where  the  right  to  market  quotations  is  purchased  by  a  telegraph  com- 
pany from  a  stock  exchanere,  subject  to  approval  by  the  exchange  of  appli- 
cants for  market  quotation  service,  such  service  may  be  furnished  to  one 
not  so  approved,  who  is  not  shown  to  be  conducting  a  bucket  shop  or  illegal 
business,  notwithstanding  Penal  Law  (Consol.  Laws,  c.  40)  |  652,  forbid- 
ding divulging  the  contents  of  a  telegram. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Dec  Dig, 

^s»For  other  cases  see  same  topic  6  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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8.  Telegraphs  and  Telephones  <@s»44— Failubb  to  Fubnish  Mabket  Quota- 
tions. 

Such  market  quotation  service  is  part  of  the  service  which  a  telegraph 
company  renders  under  its  charter,  and  which  it  must  render  with  impar- 
tiality and  good  faith. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Dec.  Dig. 

4.  Injunction  ^s>67 — Adequate  Beicedt  by  Application  to  Public  Sebvice 
Commission. 

Where  a  stockbroker's  business  is  greatly,  if  not  totally,  interfered  with 
by  refusal  of  a  telegraph  company  to  furnish  him  market  quotation  serv- 
ice, he  may  enjoin  discontinuance  thereof ;  bis  remedy  not  being  restricted 
to  application  to  the  public  service  commissions  under  Public  Service  Com- 
missions Law  (Consol.  Laws,  c.  48)  §  97. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  §  135 ;  Dec.  Dig. 
«e=>67.] 

Suits  by  Henry  C.  Tucker,  by  James  F.  Dee,  by  George  H.  Millener, 
by  James  L.  Holland  and  another,  and  by  Thomas  E.  Hogan,  doing  busi- 
ness as  J.  R.  Heintz  &  Co.,  against  the  Western  Union  Telegraph 
Company  and  another.  Application  by  defendants  to  vacate  tempo- 
rary injunctions.     Denied. 

Orders  affirmed  156  N.  Y.  Supp.  1127,  1148. 

See,  also,  157  N.  Y.  Supp.  873. 

This  is  an  application  by  the  defendants  to  vacate  a  temporary  in- 
junction, heretofore  granted  in  this  action,  restraining  defendants  from 
discontinuing  to  furnish  to  the  plaintiffs  quotations  of  the  New  York 
Stock  Exchange  by  means  of  "ticker"  and  "fast  wire"  service.  The 
New  York  Stock  Exchange,  although  not  a  party  to  this  action,  was 
represented  by  counsel  on  the  argument. 

Simon  Fleischmann  and  James  O.  Moore,  both  of  Buffalo,  for  plain- 
tiffs. 

Hoyt  &  Spratt,  of  Buffalo  (Rush  Taggart,  of  New  York  City,  of 
counsel)  for  defendants. 

John  G.  Milburn,  of  New  York  City,  for  New  York  Stock  Ex- 
change. 

POOLEY,  J.  The  complaint  alleges,  and  the  answer  admits,  that 
the  plaintiff  has  for  a  long  time  past,  and  now  is,  engaged  in  the  busi- 
ness of  dealing  in  shares  of  stock,  securities,  and  commodities,  and 
for  that  purpose  has  maintained  an  office  in  the  city  of  Buffalo;  that 
the  defendant  Western  Union  Telegraph  Company  is  a  domestic  pub- 
lic service  telegraph  corporation,  under  the  laws  of  the  state  of  New 
York,  and  has  assumed  the  obligation  to  render  equal  service  to  the 
public,  for  just  and  reasonable  rates,  without  favor  or  discrimination, 
and  that  it  maintains  and  controls  and  operates  various  lines  of  tele- 
graph throughout  the  United  States,  and  between  the  cities  of  New 
York  and  Buft'alo,  by  means  of  which  it  transmits  messages,  news, 
reports,  and  other  divers  forms  of  information;  that  the  defendant 
the  Gold  &  Stock  Telegraph  Company,  is  a  like  domestic  public  serv- 
ice telegraph  corporation,  controlled  by  the  Western  Union  Telegraph 
Company,  and  that  all  of  the  business  of  the  Gold  &  Stock  Telegraph 
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Company  is  the  business  of  the  Western  Union  Telegraph  Company; 
that  the  Western  Union  Telegraph  Company  is  engaged  in  transmit- 
ting quotations  and  prices  at  which  divers  sales  and  purchases  of  bonds, 
stocks,  and  commodities  have  been  made  upon  the  various  exchanges 
and  boards  of  trades  in  the  various  cities  throughout  the  United  States, 
and  among  others  the  purchases  and  sales  of  stocks  and  bonds  upon  the 
New  York  Stock  Exchange,  and  that  the  Western  Union  Telegraph 
Company  transmits  the  said  quotations  over  its  telegraph  lines  for  the 
purpose  of  distributing  the  same  to  persons  and  corporations  who  sub- 
scribe for  such  service,  and  takes  the  compensation  fixed  therefor  by 
it ;  and  that  it  distributes  such  quotations  to  its  various  subscribers  by 
means  of  a  direct  telegraph  wire,  referred  to  as  the  "fast  wire/'  to  the 
place  of  business  of  the  subscriber,  and  also  by  means  of  ''tickers'* 
placed  in  such  place  of  business,  which  said  '*tickers"  are  operated 
through  the  Western  Union  Telegraph  Company ;  that  the  defendants 
have  a  fixed  rate  for  such  service  in  the  city  of  Buffalo,  N.  Y.,  of  $35 
per  week  for  ''fast  wire"  service,  and  the  sum  of  $6  per  week  for 
"ticker"  service,  and  that  said  defendants  are  furnishing  such  service 
to  a  large  number  of  subscribers  in  said  city  of  Buffalo,  N.  Y. ;  that 
for  a  long  time  past  the  plaintiff  has  been,  and  now  is,  a  subscriber 
for  the  New  York  Stock  Exchange  quotations,  and  that  the  defend- 
ants have  furnished  the  plaintiff  with  said  quotations,  by  means  of  said 
"fast  wire"  and  "tickers,"  and  that  the  plaintiflf  has  at  all  times  prompt- 
ly paid  the  regular  and  fixed  rate  for  said  service,  and  in  all  respects 
complied  with  the  reasonable  rules  and  regulations  of  the  defendants. 
The  complaint  further  alleges  that  notwithstanding  that  the  plaintiff 
has  paid  to  defendants  in  advance  for  said  services  and  had  complied 
with  all  reasonable  rules  and  regulations  of  the  defendants,  and  is 
willing  to  do  so  in  the  future,  the  defendants,  without  cause  and  with- 
out notice,  and  with  intent  to  discriminate  against  the  plaintiff,  and  to 
injure  him  in  his  business,  has  determined  to  cut  off  such  service  to 
the  plaintiff;  that  the  plaintiff  has  demanded  a  continuance  of  such 
service,  and  has  informed  the  defendants  that  he  is  willing  and  finan- 
cially able  to  pay  the  regular  compensation  therefor;  and  that  he  will 
comply  with  all  reasonable  rules  and  regulations  of  the  defendants  in 
relation  to  its  use,  but  that  the  defendants  unlawfully  and  wrongfully 
refuse,  and  have  refused,  to  continue  such  service,  although  such  serv- 
ice will  be  continued  by  defendants  to  divers  and  various  other  persons 
and  subscribers  in  the  city  of  Buffalo  and  elsewhere  in  the  state  of 
New  York  and  the  United  States. 

The  defendants  aver  that  said  quotations,  particularly  the  quota- 
tions of  purchases  and  sales  of  stock  and  bonds  upon  the  New  York 
Stock  Exchange,  are  transmitted  under  and  by  virtue  of  the  provisions 
of  a  written  contract  between  the  New  York  Stock  Exchange  and  the 
defendant  Telegraph  Company.  They  admit  that,  subject  to  the  provi- 
sions of  said  contract,  the  Western  Union  Telegraph  Company  trans- 
mits said  quotations  and  distributes  same  to  such  persons  and  corpora- 
tions as  subscribe  for  such  service,  and  pay  the  compensation  required 
therefor,  under  the  conditions  of  the  said  contract  under  which  the 
"tickers"  are  operated  by  the  Western  Union  Telegraph  Company,  but 
deny  that  they  are  required  to  furnish  swch  quotations  by  means  of  said 
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ticker  service,  or  otherwise  than  as  set  forth  in  said  contract.  They 
admit  that  the  rates  of  said  "ticker"  service  and  "fast  wire"  service 
for  the  quotations  of  the  New  York  Stock  Exchange  are  uniform  and 
fixed,  and  that  subscribers  are  entitled  to  receive  the  same  under  the 
provisions  of  said  contract,  and  that  the  rate  of  said  "fast  wire"  serv- 
ice in  the  city  of  Buffalo  is  $35  per  week,  and  that  the  rate  for  the 
"ticker"  service  is  $6  per  week.  They  admit  that  they  have  been  fur- 
nishing such  "ticker"  service  to  a  number  of  subscribers  in  the  city  of 
Buffalo,  N.  Y.,  and  admit  that  the  plaintiff  has  been  a  subscriber  for 
the  quotations  of  the  New  York  Stock  Exchange,  and  has  been  fur- 
nished by  the  defendant  Western  Union  Telegraph  Company  with  said 
quotations  by  means  of  said  "ticker"  service  and  said  "fast  wire"  serv- 
ice, and  that  the  plaintiff  has  heretofore  paid  the  fixed  rates  for  said 
service,  and  has  complied  with  the  regulations  of  the  defendant  West- 
ern Union  Telegraph  Company,  but  deny  that  without  cause,  and 
without  notice,  and  with  intent  to  discriminate  against  the  plaintiff, 
and  to  injure  him  in  his  business,  they  determine  to  cut  off  said  "ticker" 
service,  and  deny  all  of  the  other  allegations  in  the  eighth  paragraph  of 
the  plaintiffs  complaint,  save  the  allegation  that  said  "ticker"  service 
will  be  continued  to  other  persons  and  subscribers  in  the  city  of  Buf- 
falo, N.  Y.,  and  elsewhere  in  the  United  States,  under  and  subject  to 
the  i>rovisions  of  the  defendant's  contract  with  the  New  York  Stock 
Exchange.  The  defendants  then  set  forth,  at  length,  their  several 
contracts  with  the  New  York  Stock  Exchange,  and  dlege  that  by  vir- 
tue of  a  contract  now  existing  between  the  defendants  and  the  New 
York  Stock  Exchange  all  applicants  for  continuous  quotations  of  the 
New  York  Stock  Excliange  must  be  approved  by  the  New  York  Stock 
Exchange  before  the  Western  Union  Telegraph  Company  can  furnish 
the  quotations  desired  by  said  applicants. 

It  will  be  seen,  therefore,  that  substantially  all  the  facts  alleged  in 
the  complaint  are  admitted,  except  the  charge  that  the  Telegraph  Com- 
pany wrongfully  refuses  to  fufriish  the  service;  and  the  defendants 
allege  in  substance  that  they  refuse  the  service  because  the  Stock  Ex- 
change has  not  approved  of  plaintiff's  application,  and  that  the  Tele- 
graph Company,  is  bound  by  its  contract  not  to  furnish  the  service  to 
the  plaintiffs.  The  issues,  therefore,  narrow  down  to  the  propositions, 
first,  that  the  Stock  Exchange  has  an  absolute  property  right  in  the  quo- 
tations collected  and  compiled  by  it;  second,  that  under  the  contract 
of  July  1,  1914,  between  the  Exchange  and  the  Telegraph  Company, 
the  relation  of  sender  and  carrier  of  messages  exists,  and  that  to  re- 
quire the  Telegraph  Company  to  furnish  these  quotations  to  others 
than  those  approved  by  the  Stock  Exchange  would  compel  a  violation 
of  section  552  of  the  Penal  Law. 

[  1  ]  As  to  the  first  proposition,  that  of  an  absolute  property  right  in 
the  quotations,  there  can  be  no  doubt.  Bd.  of  Trade  of  Chi.  v.  Chris- 
tie Grain  &  Stock  Co.,  198  U.  S.  236,  25  Sup.  Ct.  637,  49  L.  Ed.  1031 ; 
Hunt  V.  N.  Y.  Cotton  Exchange,  205  U.  S.  322,  27  Sup.  Ct.  529,  51  L. 
Ed.  821. 

[2]  As  to  the  second  contention,  that  of  the  relation  of  sender  and 
carrier,  and  of  a  violation  of  section  552  of  the  Penal  Law,  I  cannot 
agree.    Section  552  contemplates  a  person  who  wrongfully  obtains  or 
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attempts  to  obtain  any  knowledge  of  a  telegraphic  message,  by  conniv- 
ance with  a  clerk,  operator,  messenger,  or  other  employe  of  a  telegraph 
company,  or,  being  such  employe,  willfully  divulges  the  contents  of 
a  message.  It  is  obvious  that  this  has  reference  to  messages  as  gen-r 
erally  understood,  and  no  doubt  would  apply  to  messages  sent  over 
private,  direct  wire,  or  received  privately  from  a  ticker  or  other  in- 
strument. But  the  service  under  discussion  is  distinct  from  the  or- 
dinary and  commonly  accepted  duty  of  receiving  and  delivering  mes- 
sages, and  is  one  which  has  grown  up  to  meet  the  demands  of  busi- 
ness, the  quick  transmission  of  market  conditions  to  all  parts  of  the 
country.  The  value  of  the  service  is  not  in  its  secrecy,  but  in  the  pub- 
lication of  the  information  as  soon  as  it  is  available.  The  office  of  a 
broker  who  has  the  service  is  practically  a  public  one,  and  once  the 
•quotation  is  received  it  is  practically  open  to  any  one  who  desires  it. 
It  cannot  be  said,  therefore,  that  the  Penal  Law  is  violated  by  such 
publication.  Publicity  of  the  quotations  is  of  the  first  importance. 
While  trading  at  the  Exchange  between  members  and  their  representa- 
tives on  the  floor  may  be  extensive,  it  is  a  matter  of  common  knowl- 
edge that  a  very  large  part  of  the  business  comes  from  brokers  at 
remote  points,  whose  patrons  are  obliged  to  depend  upon  market  con- 
ditions disclosed  by  those  quotations  of  actual  dealings  on  the  floor. 
It  is  because  of  this  service,  furnished  at  frequent  intervals,  that 
traders  in  distant  cities  are  informed  of  the  trend  of  the  market  and 
enabled  to  determine  upon  their  action.  The  province  of  the  Exchange 
is  that  of  affording  facilities  to  buy  and  sell,  and  it  is  manifestly  to 
its  own  interests  that  the  buying  and  selling  public  know  the  market 
conditions.  The  nature  of  the  business  is  such  that  operators  prefer 
to  deal  with  responsible  brokers  at  their  home  cities  rather  than  to 
attempt  to  trade  with  members  of  the  Exchange  direct,  and  in  order 
to  do  this  they  must  have  the  information  necessary  to  the  determina- 
tion of  their  orders.  So  this  system  has  grown  to  its  present  propor- 
tions and  requires  the  co-operation  of  the  Exchange,  the  Telegraph 
Company,  and  the  brokers  in  furnishing  to  patrons  the  facilities  re- 
quired. In  the  nature  of  things,  the  business  cannot  be  private  and 
secret,  but  must  be  public  and  instantly  available  to  all.  The  question 
here  presented  is  somewhat  different  from  that  involved  in  the  sending 
and  carrying  of  a  message.  The  Telegraph  Company  is  a  corporation 
formed  for  the  purpose  of  transmitting  messages,  and  the  statute  un- 
der which  it  exists  in  this  state  requires  it  to  perform  this  service  with 
impartiality  and  good  faith,  aside  from  any  requirements  under  the 
Public  Service  Commissions  Law.  The  Stock  Exchange  is  a  voluntary 
association,  having  a  private  office,  to  which  none  but  members  are  ad- 
mitted, and  here  they  meet  daily,  and  buy  and  sell  bonds,  stocks,  etc., 
as  opportunity  is  given  by  means  of  oral  offers  and  bids.  The  members 
of  the  Exchange  operate,  not  only  on  their  own  account,  but  as  repre- 
sentatives or  agents  of  persons  not  members,  and  located  in  all  parts 
of  the  country.  To  facilitate  the  business,  it  became  the  practice  to 
make  note  of  the  fluctuations  in  the  bids  and  offers  on  the  floor,  and 
members  were  able  to  send  this  information  to  their  customers,  where- 
ever  they  might  be,  by  messenger,  by  post,  or  by  telegraph;  the  lat- 
ter being  the  means  principally  used  for  obvious  reasons. 
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The  evolution  of  the  business  resulted  in  the  ticker,  a  machine,  au- 
tomatic in  its  essential  features,  and  the  telegraphic  equipment  was 
so  improved  and  enlarged  that  any  number  of  tickers  could  be  operated 
at  the  same  time,  wherever  located.  The  ticker  is  the  property  or  under 
the  control  of  the  Telegraph  Company.  The  growth  of  the  business 
and  the  facility  of  communications  caused  the  establishment  in  re- 
mote cities  of  offices  where  correspondents  or  customers  of  members 
of  the  Exchange  received  immediate  information  by  means  of  the 
ticker,  and  it  became  the  practice  to  post  the  information  on  black- 
boards, so  that  any  person  might  be  informed  of  transactions  occurring 
on  the  floor  of  the  Exchange,  practically  as  soon  as  known  there.  The 
business  on  the  floor  of  the  Exchange  by  these  facilities  increased  to 
large  proportions,  and  was  so  productive  that  the  Exchange,  instead 
of  its  business  being  confined  to  individual  operations  of  its  members, 
permitted  employes  of  the  Telegraph  Company  to  come  in  upon  the 
floor,  make  note  of  the  transactions,  and  transmit  the  information 
broadcast  throughout  the  country.  The  new  development  in  the  bro- 
kers' offices  resulted,  and  by  contract  with  the  Telegraph  Company 
the  brokers  had  tickers  installed  in  their  offices,  giving  to  the  public  the 
quotations  of  all  transactions  on  the  floor  of  the  Exchange,  by  means 
of  which  business  could  be  done  anywhere  with  practically  the  same 
facility  as  that  of  a  person  on  the  floor  of  the  Exchange.  Assuming 
that  the  expense  of  obtaining  this  information  was  only  the  compen- 
sation of  its  employes  who  gathered  it,  the  Telegraph  Company  profit- 
ed by  the  rental  or  sale  of  the  tickers  and  furnishing  the  quotations, 
and  also  in  procuring  the  business  of  the  return  communications  by 
wire  between  the  brokers  throughout  the  country  and  the  operators  on 
the  floor  of  the  Exchange.  It  soon  became  manifest  that  these  quo- 
tations were  valuable  property,  which  should  yield  a  profit  to  the  Ex- 
change. The  Telegraph  Company's  employes  were  excluded  from  the 
floor,  and  the  Exchange  itself,  through  its  own  employes,  collected  and 
collated  the  quotations  and  delivered  them  to  the  Telegraph  Com- 
pany for  transmission  to  its  customers  who  had  tickers  installed.  The 
business  is  in  no  manner  changed.  The  Telegraph  Company  receives 
the  same  quotations  and  distributes  them  in  the  same  manner  as  be- 
fore; the  only  difference  is  that  now  the  Exchange  collects  and  col- 
lates them,  and  delivers  them  to  the  Telegraph  Company. 

It  may  be  assumed  that  there  is  no  restriction  placed  upon  any  mem- 
ber of  the  Exchange  as  to  the  volume  of  his  transactions  on  the  floor, 
and  it  may  also  be  assumed  that  no  member  would  refuse  to  fill  any 
legitimate  offers  of  business.  A  broker,  therefore,  wherever  located, 
would  be  able  to  arrange  for  the  filling  of  his  orders  on  the  floor  of 
the  Exchange.  The  more  orders  received,  the  greater  volume  of  busi- 
ness, and  the  greater  income  to  the  members  of  the  Exchange  and  to 
the  Telegraph  Company,  which  furnished  the  information  on  which 
to  deal  and  the  quick  means  of  communication  between  the  broker 
and  the  member  on  the  floor.  If  the  elements  of  the  business  were 
all  embraced  in  the  matters  above  outlined,  it  might  be  urged  that  the 
brokers  were  the  agents  of  the  members  of  the  Exchange  in  procuring 
business,  and  through  arrangements  definitely  made  the  Exchange, 
on  behalf  of  the  member  sending  to  the  brokers,  by  means  of  the  Tel- 
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^raph  Company,  private  information  to  enable  them  to  do  business^ 
the  Telegraph  Company  would  therefore  be  bound  to  deliver  this  in- 
formation to  the  persons  and  to  them  only,  whom  the  member  or  the 
Exchange  should  designate.  The  messages  would  be  like  ordinary  mes- 
sages, subject  to  secrecy.  Whether  they  were  sent  in  the  common 
yellow  envelope,  or  were  transmitted  through  the  means  of  the  ticker^ 
would  make  no  difference. 

But  this  is  not  the  situation  presented  by  this  case.  If  it  were,  the 
Exchange  would  pay  the  Telegraph  Company  for  every  message  so 
sent,  at  rates  common  to  all,  while  the  fact  is  the  Telegraph  Company 
pays  the  Exchange  a  large  sum,  presumably  not  a  gift,  but  a  payment 
made  for  the  purpose  of  acquiring  something.  If  it  were  the  business 
of  sender  and  carrier,  the  Exchange  would  seek  the  agents,  assume  the 
work,  and  charge  for  installing  the  tickers,  while  the  fact  is  the  Tele- 
graph Company  has  the  responsibility  of  securing  the  patrons,  install- 
ing the  equipment,  and  collecting  the  cost.  If  it  were  the  ordinary 
business  of  transmitting  messages,  the  Telegraph  Company  would  not 
pay  the  Exchange,  nor  would  it  contract  to  do  the  business  for  a  gross 
sum,  because  it  is  bound  to  charge  uniform  rates  to  all  as  the  messages 
are  presented  for  transmission.  The  information,  if  received  over  the 
ticker  and  retained  privately  by  the  broker,  might  properly  be  restrict- 
ed. In  the  nature  of  things  this  would  be  of  comparatively  little  value. 
A  broker,  receiving  quotations  which  he  was  bound  not  to  publish, 
would  of  necessity  be  obliged  to  do  business  with  each  individual  cus- 
tomer, disclosing  to  him  information  required  in  the  particular  case. 
It  is  a  matter  of  common  knowledge  that  this  is  not  and  cannot  be  the 
method  of  doing  business.  The  persons  desiring  to  trade  want  all  the 
information  available  and  at  once.  It  is  not  generally  the  case  of  an 
individual  going  to  his  broker's  office,  intent  upon  buying  or  selling  a 
predetermined  commodity,  as  he  would  go  to  the  market  to  buy  his 
household  supplies.  It  is  rather  that  of  a  trader,  ascertaining  general 
conditions,  and  by  reason  of  his  shrewdness  sizing  up  the  business  sit-^ 
nation,  availing  himself  of  an  opportunity  to  make  a  profit.  The  Ex- 
change does  not  criticize  this  publication  by  brokers  doing  a  legitimate 
business. 

The  quotations  are  in  no  sense  secret  communications.  They  would 
be  well-nigh  worthless  to  the  trading  public,  if  kept  secret.  Their 
value  is  measured  by  the  publicity  given  them.  This  is  manifest  from 
the  fact  that,  immediately  a  transaction  is  made,  it  is  quoted  and  trans- 
mitted to  all  having  the  tickers  to  receive  it,  and  it  in  turn  is  immedi^ 
ately  posted  and  published  to  the  world.  This  is  the  means  by  which 
the  broker,  and  through  him  the  member  of  the  Exchange,  obtains 
business.  Now  the  Telegraph  Company  is  the  intermediary  essential 
to  the  transaction  of  a  great  volume  of  business  in  the  Exchange.  It 
could  stand  strictly  upon  its  statutory  duty  to  furnish  impartial  service 
in  the  transmission  of  all  messages  tendered.  When  the  manifolding 
of  the  delivery  by  means  of  the  ticker  or  any  other  device  to  facilitate 
the  transmission  became  known,  it  could  with  propriety  secure  such 
devices  and  offer  the  same  on  equal  terms  to  all  patrons  according  to 
the  nature  and  extent  of  the  service  required.  If  the  Exchange  or  its 
members  desired  to  extend  their  business  by  establishing  agencies  in 
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the  cities  outside  of  New  York,  it  would  be  their  concern,  and  not 
that  of  the  Telegraph  Company.  The  Telegraph  Company  would  have 
the  right  to  refuse  to  transmit  it,  except  on  the  basis  o'f  ordinary  mes- 
sages, or  any  other  means  whereby  equal  and  impartial  service  was 
rendered.  It  is  deemed  expedient,  however,  to  enter  into  an  arrange- 
ment whereby  the  Exchange  collects  the  quotations,  delivers  them  to 
the  Telegraph  Company  to  be  distributed  to  its  patrons,  and  for  this 
the  Telegraph  Company  pays  the  Exchange  a  large  sum  of  money. 
No  question  is  raised,  although  it  might  be,  as  to  whether  or  not  the 
Telegraph  Company  has  not  gone  outside  of  its  corporate  powers  in 
paying  large  sums  of  money  for  news  to  be  transmitted  broadcast ;  but, 
assuming  that  it  is  within  its  rights,  it  is  urged  that  it  cannot  legally 
acquire  property  or  rights  in  property  to  be  utilized  in  such  a  way  as 
to  refuse  equal  facilities  to  all  citizens. 

[3]  It  is  part  of  the  "service"  which  the  Telegraph  Company  ren- 
ders through  its  facilities  and  under  its  charter,  and  which  it  must  ren- 
der with  impartiality  in  good  faith.  National  Tel.  News  Co.  v.  Western 
U.  Tel.  Co.,  119  Fed.  294,  56  C.  C.  A.  198,  60  L.  R.  A.  805.  It  seems 
to  me  clear  that  the  service  in  question  is  not  that  of  transmitting  mes- 
sages for  hire,  but  that  it  is  that  of  purchasing  rights  in  information 
made  valuable  by  its  publication;  and,  assuming  that  the  Telegraph 
Company  has  the  right  to  make  such  purchase,  it  has  not  the  right 
to  do  so  unless  it  has  also  the  right  to  dispose  of  it  on  equal  terms  to 
all  who  may  legally  require  it.  But  it  appears  that  the  information 
received  and  transmitted  might  be,  and  probably  has  been,  used  un- 
lawfully, in  gambling  transactions  and  in  so-called  bucket  shops,  where 
the  transactions  were  not  bona  fide;  and  the  Exchange,  desiring  to 
prevent  such  transactions,  determined  to  control  the  business  to  the 
extent  of  requiring  the  Telegraph  Company  to  refuse  the  service  to 
any  one  making  unlawful  or  improper  use  of  it.  No  criticism  can  be 
made  of  this  action.  It  was  and  is  the  duty  alike  of  the  Exchange  and 
the  Telegraph  Company  to  so  act.  This  appears  from  the  record  to 
be  the  only  control  that  the  Exchange  has  ever  claimed  to  exercise, 
once  the  quotations  are  delivered  to  the  Telegraph  Company,  and  it  is 
specifically  so  stated  in  the  contract.  It  is  true  that  the  contract  also 
provides  that  the  patrons  of  the  Telegraph  Company  to  receive  the 
service  must  be  approved  by  the  Exchange.  But  what  is  the  purpose 
of  the  approval?  Manifestly  it  is  to  meet  the  one  objection,  that  of 
furnishing  the  service  for  unlawful  or  improper  purposes.  The  Ex- 
change, in  the  circumstances  here  shown,  cannot  under  this  contract 
claim  the  right  arbitrarily  to  deprive  a  broker  doing  a  legitimate  busi- 
ness of  the  facilities  oflfered  by  the  Telegraph  Company,  nor  can  it 
so  restrict  the  Telegraph  Company. 

The  plaintiffs  here  have  for  years  had  this  service,  and  paid  for  it, 
and  are  prepared  to  pay  for  it  in  the  future,  and  to  conform  to  all 
reasonable  regulations.  It  is  not  claimed  that  they,  or  either  of  them, 
have  ever  used,  or  contemplate  using,  this  service  for  unlawful  or  im- 
proper purposes,  or  otherwise  than  in  accord  with  the  regulations  pro- 
posed. The  Stock  Exchange  has  the  right  to  refuse  to  give  the  quota- 
tions. The  Telegraph  Company  may  have  the  right  to  refuse  to  fur- 
nish the  quotations  to  any  one,  although  it  well  may  be  contended  that 
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aU  its  facilities  are  subject  to  public  control,  and  that  it  might  in  the 
public  interest  be  compelled  to  utilize  them.  But  with  the  Exchange 
giving  the  information  to  the  Telegraph  Company,  knowing  that  it  is 
to  be  delivered  to  various  patrons,  does  it  not  thereby  submit  it  to  the 
control  of  the  public  through  its  Public  Service  Commissions  Law? 
The  Telegraph  Company  must  conform  to  these  regulations,  giving 
equal  and  impartial  service  to  all  requiring  it  who  conform  to  the  legal 
requirements.  It  is  apparent  that  a  patron  who  violates  any  of  the  re- 
quirements may  justly  and  legally  be  deprived  of  the  service,  but  there 
is  no  intimation  that  either  of  these  plaintiffs  is  charged  with  any  vio- 
lation, and  it  appears  that  for  a  number  of  years  they  have  enjoyed 
this  service,  have  conformed  to  its  requirements,  have  paid  for  it,  and 
are  prepared  to  pay  for  it  in  the  future. 

The  Stock  Exchange  and  the  Telegraph  Company  have  the  right  to 
restrict  the  service  to  lawful  and  proper  use,  and  it  appears  from  the 
contract  that  it  was  intended  to  so  restrict  it ;  but  to  go  farther  and 
undertake  to  grant  to  one  and  refuse  to  another  equally  entitled  would 
constitute  an  unlawful  discrimination.    The  contract  provides : 

"(11)  It  is  understood  and  agreed  that  as  to  the  right  of  the  Exchange — 
to  disapprove  applicants  for  quotations — ^it  is  the  intent  only  to  prevent  the 
unlawful  and  improper  use  of  such  quotations." 

There  being  no  claim  that  plaintiffs  have  made  or  will  make  any 
imlawf  ul  or  improper  use  of  the  quotations,  they  cannot  arbitrarily  be 
refused  the  service  so  long  as  it  is  furnished  to  others  in  like  business. 
The  Telegraph  Company  is  interested  in  tliis  interpretation  of  the 
contract.  It  pays  a  large  price  for  the  quotations  and  can  only  make 
the  service  profitable  by  contracting  with  a  large  number  of  patrons. 
If  the  Exchange  has  the  power  to  restrict  the  use  of  the  service  by  re- 
fusing those  five  patrons,  it  may  refuse  the  service  to  all  the  patrons 
in  Buffalo  after  the  Telegraph  Company  had  gone  to  the  expense  of 
extending  its  wires,  and  installing  its  instruments.  It  seems  to  me 
clear  that,  when  by  its  contract  the  Exchange  says  that  "it  is  the  in- 
tent only  to  prevent  the  unlawful  and  improper  use  of  such  quota- 
tions," it  has  reached  its  legal  limit  if  the  service  is  to  be  given  at  all, 
and  the  burden  is  upon  it  to  show  a  violation  of  the  terms  and  con- 
ditions if  it  undertakes  to  deprive  a  patron  of  the  service. 

It  is  true  that  the  Exchange  has  the  right  to  refuse  to  disclose  any 
of  the  information  collected,  and  it  has  been  held  that  it  being  private 
property  it  could  limit  its  sale  as  it  chose ;  but  the  information  is  sold 
for  a  substantial  price  to  the  Telegraph  Company  and  becomes  its 
•  property,  subject  to  any  legitimate  restrictions.  It  could  not,  if  it 
would,  prevent  its  publication,  once  it  is  given  to  any  broker  and 
posted  on  the  bulletin  or  blackboard.  It  is  published  to  the  world, 
and  if  given  to  one  there  is  no  good  reason  why  any  other,  doing  a 
lawful  business,  should  be  precluded  from  receiving  it  on  equal  terms. 
The  quotations  being  valuable  property  and  subject  to  sale,  the  ordi- 
nary rules  regarding  property  apply.  The  title  passes  from  the  Ex- 
change upon  delivery  and  becomes  vested  in  the  Telegraph  Company, 
and  9ie  Telegraph  Company  sends  the  quotations  broadcast  to  brokers 
who  immediately  publish  tfiem  to  the  world.     They  are  beyond  the 
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control  of  the  Exchange  immediately  upon  delivery  to  the  Telegraph 
Company.  It  is  true  that  the  word  *'sale"  is  not  used  in  the  contract, 
but  all  the  elements  of  a  sale  are  present,  delivery  of  valuable  property, 
and  the  payment  of  the  consideration  price.  There  is  nothing  pecul- 
iarly secret  or  sacred  in  these  quotations,  and  there  is  no  substantial 
reason  why  they  should  be  treated  differently  than  any  other  kind  of 
personal  property.  The  Exchange  might  retain  control  by  contracting 
directly  with  the  brokers,  and  then  would  be  entitled  to  limit  the  num- 
ber of  its  agents.  The  quotations  would  be  sent  through  the  Telegraph 
Company  by  the  same  means  as  now,  but  there  would  be  no  reason 
why  the  Telegraph  Company  should  pay  anything;  on  the  contrary, 
the  Telegraph  Company  would  be  relieved  of  the  payment  of  the  sum 
now  agreed  to  be  paid  and  would  receive  full  legal  compensation  for 
services  rendered. 

The  defendant  contends  that  its  position  is  sustained  by  In  re  Ren- 
ville, 46  App.  Div.  37,  61  N.  Y.  Supp.  549.  In  that  case  the  court  re- 
fused a  mandamus  to  compel  the  Telegraph  Company  to  furnish  pe- 
titioner with  quotations  of  the  Exchange  in  the  same  manner  as  fur- 
nished to  others.  This  decision  was  made  in  1899,  before  telegraph 
companies  were  brought  within  the  Public  Service  Commissions  Law. 
It  does  not  appear  that  the  applicant  in  that  case  conformed  to  the 
reasonable  rules  and  regulations,  nor  that  the  respondents  were  not 
acting  within  their  rights  in  refusing  the  service.  Under  the  Public 
Service  Commissions  Law  these  defendants  are  prohibited  from  charg- 
ing, collecting,  or  receiving  a  different  compensation  for  any  service 
rendered  than  the  charge  applicable  to  such  service  as  specified  in  its 
schedule  on  file  and  in  effect,  and  from  refunding  or  remitting  directly 
or  indirectly  any  portion  of  the  rate  or  charge  so  specified.  Article  5, 
§  92.  The  law  also  provides  that  every  telegraph  corporation  shall 
print  and  file  schedules  showing  *'all  rates,  rentals,  and  charges  per 
service  of  each  and  every  kind." 

The  conclusion  reached  here  does  not  conflict  with  the  law  of  the 
Renville  Case  applied  under  then  existing  conditions.  It  appears  in 
that  case  (46  App.  Dig.  43,  61  N.  Y.  Supp.  page  554)  that : 

"This  privfite  voluntary  association  [the  Exchange],  being  thns  in  control 
of  its  own  property,  and  having  the  absolute  right  to  give  information  as 
to  the  dealings  of  its  members  with  each  other  to  whom  it  pleases,  and  upon 
such  conditions  as  it  pleases  to  impose,  gives  certain  information  to  the  de- 
fendants to  be  deUvered  to  certain  specified  persons,  and  upon  condition  that 
the  defendants  give  such  information  to  such  specified  individuals  and  none 
other." 

It  appears  that,  by  the  agreement  between  the  Exchange  and  the- 
Telegraph  Company  then  in  force,  the  Telegraph  Company  has  the 
right  (46  App.  Div.  41,  61  N.  Y.  Supp.  552)— 

'*to  serve  said  reports  to  all  persons,  firms,  corporations,  and  organizations  in 
New  York  City  and  elsewhere,  •  •  ♦  except  to  persons  who  may  be  di- 
rectly or  indirectly  engaged  in  the  promotion  or  maintenance  of  'bucket 
shops.' " 

It  thus  appears  that  the  purpose  of  the  restrictions  was  to  prevent 
the  furnishing  of  quotations  to  bucket  shops;  that  the  Exchange  re- 
tained control  of  its  own  property,  and  specified  the  person  to  whom 
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it  should  be  delivered.    It  would  seem  that  it  would*  be  nearer  correct 
if  it  stated  the  persons  to  whom  it  should  not  be  delivered.     In  the 

{resent  case  the  Exchange  does  not  specify  any  persons  whatever, 
t  dehvers  the  property  for  value  to  the  Telegraph  Company,  with  the 
only  legal  restriction  that  the  Telegraph  Company  shall  not  specify  any 
persons  engaged  in  promoting  bucket  shops.  The  Telegraph  Company 
has  specified  these  plaintiffs,  who  are  entitled  to  the  presumption  that 
they  are  not  in  the  prohibited  class ;  and,  moreover,  it  is  alleged,  and 
not  controverted,  that  they  are  not  in  the  business  of  promoting  bucket 
shops. 

The  provision  of  the  Public  Service  Commissions  Law  is  analogous 
to  the  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379), 
and  decisions  under  the  latter  are  instructive.  In  L.  &  N.  R.  R.  v. 
Mottley,  219  U.  S.  467,  31  Sup.  Ct.  265,  55  L.  Ed.  297,  34  L.  R.  A.  (N. 
S.)  671,  the  railroad  company,  an  interstate  carrier,  contracted  with 
Mottley  that,  in  consideration  of  a  release  of  a  claim  for  damages,  it 
would  issue  annual  passes  for  life  to  Mottley  and  his  wife ;  subsequent- 
ly the  Interstate  Commerce  Act  was  passed,  prohibiting  different  com- 
pensation for  transportation  than  that  specified  in  its  published  tariffs 
or  rates,  and  the  railroad  company  refused  to  furnish  the  passes.  The 
court  held  that,  while  the  contract  for  the  passes  was  valid  when  made, 
by  subsequent  legislation  such  contract  was  unenforceable.  So  here, 
if  a  pre-existing  contract,  valid  when  made,  is  rendered  unenforceable 
by  the  legislation,  a  contract  to  restrict  the  performance  of  the  require- 
ments of  equal  service  is  also  unenforceable,  and  the  quotations,  once 
they  are  delivered  to  the  Telegraph  Company,  are  subject  to  the  rule 
of  equal  service  to  all  who  conform  to  the  reasonable  regulations  and 
pay  the  uniform  charges. 

[4]  It  is  urged  by  defendants  that,  if  plaintiffs  have  any  right  of 
complaint,  their  remedy  is  by  application  to  the  Public  Service  Cora- 
missions  under  section  97  of  the  law;  but  the  citizen,  whose  private 
rights,  capable  of  enforcement  in  the  courts,  are  involved,  are  not 
confined  to  an  application  to  the  commission,  when  in  the  meantime 
his  business  is  greatly,  if  not  totally,  interfered  with,  and  the  relief  by 
injunction  is  the  only  remedy  adequate  to  the  situation. 

The  injunctions  are  continued  until  the  hearing  and  determination 
of  the  actions. 
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SUIiLIVAN  y.  INDUSTRIAL  BNGINEErRENG  00.  et  fO. 
(Supreme  Court,  Appellate  Diyision,  Third  Department.    May  3,  1916.) 

1.  Masteb  and  Servant  «=»405(1) — ^Workman's  Compensation — Death   of 

Servant — Causal  Connection — ^Evidence— SurFiciENCY. 

Evidence  in  a  proceeding  for  workman's  compensation  held  to  sustain 
an  award  of  the  State  Industrial  Commission  tliat  the  employ 6  came  to 
his  death  by  reason  of  an  accident  arising  out  of  and  in  the  course  of  his 
employment,  although  the  symptoms  exhibited  at  the  time  and  Just  before 
his  death  were  those  of  delirium  tremens  and  acute  alcoholism,  in  view 
of  the  presumptions  arising  in  favor  of  the  award  under  Workmen's  Com- 
pensation Act  (Consol.  Laws,  c.  67)  S  21. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Dea  Dig.  ^=> 
405(1).] 

2.  Master  and  Servant  ^=>417(7) — Award  of  Compensation  for  Injttbies — 

Review — Presumptions. 

Unexplained  absence  of  the  testimony  of  an  attending  physician  is  not 
substantial  evidence,  overcoming  the  statutory  presumptions  in  favor  of 
an  award  under  Workmen's  Compensation  Act  by  the  Industrial  Board. 

[Ed.  Note. — Por  other  cases,  see  Master  and  Servant,  Dec.  Dig.  ^=> 
417(7).] 

Appeal  from  State  Industrial  Commission. 

Proceedings  for  workman's  compensation  by  the  dependents  of  Mi- 
chael Sullivan,  deceased,  employe,  against  the  Industrial  Engineering 
Company,  employer,  and  the  Casualty  Company  of  America,  insurer. 
From  an  award  of  the  State  Industrial  Commission  in  favor  of  claim- 
ants, the  employer  and  insurer  appeal.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD, 
WOODWARD,  and  COCHRANE,  JJ. 

Lyman  A.  Spalding,  of  New  York  City  (Theodore  H,  Lord,  of  New 
York  City,  of  counsel),  for  appellants. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Harold  J.  Hinman,  Deputy  Atty. 
Gen.,  and  Robert  W.  Bonynge,  Counsel  to  State  Industrial  Commis- 
sion, of  New  York  City),  for  State  Industrial  Commission. 

WOODWARD,  J.  The  award  should  be  affirmed.  There  is  not 
such  a  deficiency  in  the  medical  proof  connecting  the  injury  with  the 
death  of  the  injured  employe  as  to  warrant  this  court  in  disturbing  the 
determination  made  by  the  State  Industrial  Commission. 

Michael  Sullivan,  whose  dependents  are  the  present  claimants,  was 
admittedly  a  time  worker  in  the  employ  of  the  Industrial  Engineering 
Company.  On  July  25,  1915,  he  died  in  the  Harlem  Hospital,  to  which 
he  had  been  admitted  five  days  before.  During  his  illness  at  the  hospi- 
tal the  injured  worker  was  delirious  much  of  the  time,  and  was  proba- 
bly suffering  from  delirium  tremens.  The  immediate  cause  of  death 
was  certified  and  testified  by  the  attending  physicians  from  the  hospital 
to  be  "lobar  pneumonia,  alcoholic  poisoning." 

The  "employer's  first  report  of  injury,"  dated  three  days  before  the 
death,  described  "how  the  accident  occurred"  as  follows : 

"While  pulling  centers  a  piece  of  3x8  feU  on  shoulder.  According  to  re- 
port of  fellow  workman." 

.^s9For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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The  timekeeper's  report  added  that: 

"This  Information  was  received  from  H.  Gouton.  The  injured  did  not 
report  any  Injury.  According  to  H.  Ck>uton  accident  occurred  several  days  be- 
fore he  (Couton)  reported  it  to  us." 

The  uncontradicted  testimony  of  HypoUte  Couton  and  Frank  Hicks, 
fellow  employes,  before  the  Commission,  showed  clearly  that  late  in 
the  afternoon  of  the  Friday  before  the  Tuesday  on  which  he  was  taken 
to  the  Harlem  Hospital,  Sullivan  met  with  an  injury  which  arose  out 
of  and  befell  him  during  and  by  reason  of  his  employment.  With 
other  workmen  he  was  on  a  scaffold,  in  the  new  plant  of  the  Ford 
Motor  Car  Company  in  Long  Island  City,  in  the  act  of  taking  down 
the  timbers  which  constituted  the  '*form"  in  which  the  concrete  of  the 
flooring  above  had  been  placed  and  had  "set."  A  timber,  3x8  inches 
in  size,  whose  length  was  described  as  from  8  to  16  feet,  fell  from  the 
ceiling,  a  distance  of  12  or  14  feet,  and  hit  Sullivan  on  or  near  the  left 
shoulder.  It  also  hit  the  witness  Hicks  at  the  same  time.  The  impact 
of  the  timber,  made  more  heavy  by  the  moisture  from  the  concrete, 
knocked  Sullivan  down.  Almost  immediately  he  began  to  complain  of 
severe  pains  in  the  shoulder.  He  sat  down  for  awhile,  and  "then  got 
up  and  tried  to  work,  and  he  couldn't  use  the  arm  very  good,  because 
in  such  cases  you  have  to  use  both  hands."  The  next  day  he  reported 
for  work,  still  complaining  of  pains.  He  remained  up  to  12  o'clock, 
and  "worked,  but  he  didn't  do  much."  None  of  the  witnesses  obvi- 
ously available  to  contradict  this  testimony,  if  the  same  were  untrue, 
was  called  by  the  employer  or  insurance  carrier. 

The  decedent's  wife  testified  that  he  came  home  Friday  evening 
and  complained  of  pain,  saying  that  he  had  been  struck  by  a  plank 
that  day.  Home  remedies  and  treatment  were  administered.  The  next 
mofning  he  returned  to  work,  despite  his  wife's  entreaties.  At  2 
o'clock  he  came  home  and  went  to  bed.  That  night,  Sunday,  and  Mon- 
day he  was  in  bed,  and  continued  to  complain  of  pains  in  the  arm, 
shoulder,  and  side.  Monday  morning  a  homeopathic  physician  was 
called,  who  gave  him  some  unidentified  pills.  On  Tuesday  the  patient 
was  evidently  suffering  also  from  some  sort  of  delirium  or  alcoholism. 
The  deceased  had  been  in  the  habit  of  drinking  moderately  of  beer, 
but  just  prior  to  the  accident  he  does  not  seem  to  have  been  indulging 
in  liquor  to  any  appreciable  extent.  As  his  condition  grew  worse,  his 
wife  despaired  of  her  ability  to  keep  him  indoors,  although  his  arm 
hung  limply  at  his  side.  She  enlisted  the  aid  of  a  policeman  in  obtain- 
ing an  ambulance,  and  he  was  taken  to  the  Harlem  Hospital. 

The  ambulance  surgeon  testified  that : 

He  found  the  patient  '•weak  and  somewhat  irrational,"  and  so  ordered 
his  removal  to  the  hospital.  "He  liad  his  left  arm  paralyzed,  and  he  was 
seeing  things  about  the  room,  so  his  family  said.  •  •  •  He  had  a  tempera- 
ture of  100,  and  I  admitted  him  as  delirium  tremens  and  alcoholic  neuritis." 

Neither  Dr.  Rosenbluth,  the  ambulance  surgeon,  nor  Dr.  Rofsky, 
the  attending  physician,  called  to  the  stand  by  the  insurance  carrier, 
had  any  independent  knowledge  or  recollection  of  the  case.  Their 
testimony  was  based  wholly  upon  the  hospital  records  and  the  nota- 
tions made  by  them  at  the  time.    Neither  seems  to  have  received  any 


Digitized  by 


Caoogle 


972  158  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

information,  or  to  have  observed  any  evidence,  that  the  patient 
had  received  any  blow  or  injury.  The  patient  told  the  physician  that 
"his  arm  was  painful  and  paralyzed" ;  but  he  was  treated  only  for  the 
lobar  pneumonia  and  for  the  effects  of  the  alcoholism  or  tremens. 
When  his  wife  visited  the  hospital,  he  complained  of  pain  in  his  shoul- 
der. 

Dr.  Stiles,  the  homeopath  who  prescribed  pills  on  July  19th,  was  not 
called  to  the  stand  by  either  side.  Dr.  Rofsky  was  cross-examined  as 
to  the  adequacy  of  the  accident  as  a  producing  cause  of  the  conditions 
found  when  the  patient  was  admitted  to  the  hospital.  For  example, 
the  following  testimony  was  given  by  Dr.  Rofsky  on  cross-examina- 
tion: 

"Q.  Supposing  I  told  you  that  on  the  16th  of  July  a  plank  3x8  feU  on  this 
man's  shoulder,  somewhat  heavy.  That  could  cause  a  neuritis,  with  a  real 
paralysis  of  that  arm,  if  it  fell  on  the  proper  place.  Supposing  it  did,  andl 
caused  a  paralysis  of  the  nerve,  would  that  cause  that  condition?  A.  Yes;  it 
might.  Q.  And  it  would  be  more  probable  than  an  alcoholic  hemiplegia  or  a 
monaplegia?  A.  Yes.  Q.  I  am  supposing  that  it  did  occur?  A.  Yes.  Q.  And 
you  overlooked  it,  even  though  it  didn't  show  any  ecchymosis,  and  you  would 
never  think  of  it?  A,  Yes ;  the  man  would  lay  in  that  condition  and  not  com- 
plain, and  I  wouldn't  know  about  it.  •  *  ♦  Q.  What  was  the  lobar  pneu- 
monia due  to?  A.  Lowered  resistance.  ♦  *  ♦  Q.  Assuming  the  man  had 
sustained  an  injury  resulting  in  the  condition  described  here,  would  that  have 
caused  this  man's  death,  or  contribute  to  it?  A.  The  Injury  alone  wouldn't; 
it  may  contribute." 

[1]  Upon  the  whole  record,  I  think  the  Commission  was  acting  with- 
in the  evidence  and  its  reasoned  impressions  of  the  circumstances  and 
causes  of  death  in  reaching  the  conclusion  lucidly  expressed  by  Com- 
missioner Mitchell : 

"As  a  matter  of  fact,  delirium  frequently  follows  an  injury.  A  man  need 
not  be  a  hard  drinker  to  become  delirious  after  an  injury.  Men  who  are  very 
moderate  drinkers  become  delirious  shortly  following  an  injury.  We  have 
<*a8es  like  this  day  after  day.  We  have  had  doctors  here,  and  they  agree  that 
a  man  who  Is  a  moderate  drinker  may  become  deUrlous  following  not  a  very 
severe  injury,  and  where  the  man  dies  in  delirium,  and  the  Immediate  cause  of 
his  death  was  delirium  tremens,  and  yet  the  cause  of  his  delirfum  was  the  ac- 
cident— the  cause  of  his  death  was  the  accident." 

The  proof  submitted  in  behalf  of  the  dependent  claimants  at  bar 
seems  fairly  to  authorize  and  sustain  the  award  made.  The  testimony 
on  medical  phases  leaves  something  to  be  desired,  but  cannot  be  re- 
garded as  insufficient  in  a  substantial  sense.  Taken  in  connection  with 
file  statutory  presumptions  arising  under  section  21  of  the  Compensa- 
tion Act,  the  validity  and  propriety  of  the  award,  as  against  judicial 
interference,  is  clear.  There  is  here  involved  none  of  the  evidentiary 
questions  passed  upon  in  Carroll  v.  Knickerbocker  Ice  Co.,  169  App. 
Div.  450,  155  N.  Y.  Supp.  1,  upon  which  I  retain  the  views  expressed 
in  the  dissenting  opinion  in  that  case.  The  canons  of  proof  and  pre- 
sumption laid  down  in  Collins  v.  Brooklyn  Union  Gas  Co.,  156  N.  Y. 
Supp,  957  (decided  January,  1916),  have  here  been  fully  met.  That 
the  deceased  was  in  the  employ  of  the  insured  employer  is  admitted. 
That  he  received  serious  injury  arising  "out  of  and  in  the  course  of" 
that  emplojmient,  shown  by  the  testimony  of  two  eyewitnesses,  is  not 


Digitized  by 


Google 


Sup.  Ct.)  SULLIVAN   V.  INDUSTRIAL  ENOINBEBING  CO.  973 

contradicted,  and  is  confirmed  by  the  employer's  own  report.  That  this 
injury  and  its  effects  led  on  directly  and  in  causal  relation  to  the  con- 
ditions which  brought  about  death  is  shown  by  the  testimony  of  the 
ambulance  surgeon,  the  hospital  physician,  and  tiie  widow,  as  witnesses 
to  the  facts,  and  by  the  admissions  of  the  hospital  physician,  testify- 
ing as  an  expert  on  cross-examination,  after  he  had  been  called  in  be- 
half of  the  insurance  carrier.  The  presumptions  created  by  section  21 
are  accordingly  operative,  in  the  absence  of  substantial  evidence  to  the 
contrary.  It  would  have  been  preferable  that  the  claimants  or  the  in- 
surance carrier  should  have  made  available  to  the  Commission  the  tes- 
timony of  Dr.  Stiles.  An  adjournment  was  in  fact  granted  to  the 
insurance  carrier  to  enable  its  representative  to  do  this,  but  no  ap- 
pearance was  made  on  the  adjourned  date.  The  insurance  carrier 
would  have  done  well  to  have  produced  this'  physician,  whose  testimony 
might  have  been  of  moment. 

[2]  The  question  whether,  under  the  circumstances,  the  privilege 
created  by  section  834  of  the  Code  of  Civil  Procedure  would  have 
barred  him  from  testifying,  if  called  in  behalf  of  the  insurance  carrier, 
is  not  here  passed  upon.  The  Commission  would  have  done  well  to 
have  held  the  proceeding  open  until  Dr.  Stiles'  presence  had  been  pro- 
cured or  his  absence  explained.  The  unexplained  absence  of  Dr.  Stiles' 
testimony,  however,  can  hardly  be  deemed  "substantial  evidence,"  over- 
coming the  statutory  presumptions  and  the  testimony  actually  offered. 
Acceleration  of  death  from  delirium  tremens,  through  an  injury  bring- 
ing on  or  aggravating  the  condition  of  alcoholism  or  tremens,  has  been 
held  to  sustain  liability  for  the  death  as  produced  by  the  injury,  both 
in  tort  actions  and  under  the  compensation  statute.  McCahill  v.  New 
York  Transportation  Co.,  201  N.  Y.  221,  94  N.  E.  616,  48  L.  R.  A. 
(N.  S.)  131,  Ann.  Cas.  1912A,  961 ;  Carroll  v.  Knickerbocker  Ice  Co., 
169  App.  Div.  450,  155  N.  Y.  Supp.  1 ;  Winters  v.  New  York  Herald, 
155  N.  Y.  Supp.  1149.  Therefore,  even  if  the  element  of  lobar  pneu- 
monia or  weakened  resistance,  due  to  the  impact  of  the  water-soaked 
timber,  be  laid  aside,  and  the  theory  of  death  from  delirium  tremens 
accepted,  the  causal  connection  is  sufficient  under  the  authorities,  and 
the  award  is  not  made  under  circumstances  giving  this  court  right  or 
reason  to  reverse  or  remand.  The  Commission  was  within  its  discre- 
tion in  concluding  that : 

"The  injury  to  the  left  shoulder  waa  the  cause  of  the  delirium!  tremens  and 
development  of  lobar  pneumonia,  and  was  the  cause  of  his  death.** 

The  award  should  be  affirmed.    All  concur. 
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PEOPLE  V.  McFAIili. 

SAME  V.  TUTTLE. 

(City  CJourt  of  Buffalo.    January  17,  19ia) 

1.  Food  ^=s>12 — Criminal  Prosecution — Cold  Storage — Stattjtb. 

Under  Public  Health  Law,  §  337,  as  added  by  Laws  1911,  c  335,  de- 
nouncing  the  keeping  of  food  in  cold  storage  for  more  than  10  calendar 
months  by  any  person  or  corporation  engaged  in  the  cold  storage  busi- 
ness, amended  by  Laws  1914,  c.  414,  taking  effect  April  17,  1914,  to  pro- 
hibit the  placing  of  food  in  cold  storage  for  such  period  by  any  person, 
defendants,  who  placed  poultry  in  cold  storage  prior  to  the  taking  effect 
of  the  amendment,  were  not  guilty  of  violating  the  statute  at  a  time  what 
the  poultry  had  been  in  storage  10  months,  but  less  than  10  months  after 
the  amendment  went  into  effect,  since  a  statute  is  never  given  a  retro- 
active effect  unless  so  expressed  therein. 

[Ed.  Note. — For  other  cases,  see  Food,  Dec.  Dig.  ^=>12.] 

2.  Statutes  ^=>230 — ^Amendment — Construction — "Hereafter.'* 

The  part  of  a  statute  which  remains  unchanged  after  amendment  is 
to  be  considered  as  having  continued  the  law  from  original  enactment 
and  the  new  or  changed  portion  to  have  become  law  only  at  and  subse- 
quent to  the  passage  of  the  amendment,  the  word  "hereafter,"  occurring 
in  an  amended  statute,  being  construed  as  meaning  as  to  the  original  pro- 
visions subsequent  to  the  time  of  their  enactment,  and  as  to  the  new  por- 
tions subsequent  to  the  time  the  amendment  introducing  them  took  effect 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  §  311;  Dec 
Dig.  <g=>230. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Hereafter.] 

3.  Constitutional  Law  ^=»278(4) — Food  ^=»1 — Due  Process  op  liAW — Cold 

Storage  Regulation. 

Public  Health  Law,  {  337,  as  added  by  Laws  1911,  c.  a35,  and  amended 
by  Laws  1914,  c.  414,  providing  that  it  shall  be  unlawful  for  any  person 
or  corporation  engaged  in  cold  storage  warehousing,  or  for  any  person 
pladng  food  in  cold  storage,  to  keep  any  food  therein  for  more  than  10 
months,  except  butter  products,  is  unconstitutional,  as  invading  property 
rights  under  the  mere  pretense  of  protecting  the  public  health,  since 
other  sections  (338  and  338a)  give  the  health  commissioner  power  to  pro- 
tect the  public  in  its  use  of  cold  storage  products. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  {{  781, 
782,  799,  800,  820;  Dec.  Dig..  «=»278(4) ;  Food,  Cent  Dig.  §§  1,  2;  Dec. 
Dig.  «S=»1.] 

Walter  A.  Tuttle  and  Frank  K.  McFall  were  prosecuted  for  violat- 
ing Public  Health  Law,  §  337,  denouncing  the  keeping  of  food  in  cold 
storage  for  more  than  10  months.  Finding  of  not  guilty ;  each  defend- 
ant being  discharged. 

Joseph  A.  Warren,  of  New  York  City,  for  the  People. 
Rebadow,  Ladd  &  Brown,  of  Buffalo  (Henry  W.  Hill,  of  Buffalo, 
of  coimsel),  for  defendants. 

NOONAN,  J.  The  defendants  above  named  are  being  prosecuted 
for  violating  section  337  of  the  Public  Health  Law,  which  reads  as 
follows : 

^s»For  other  cases  eee  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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"Sec  337.  Time  That  OolA  Storage  Foods  may  l>e  Kept — It  shall  here- 
after be  unlawful  for  any  person,  corporation  or  corporations  engaged  in 
business  of  cold  storage  warehousemen  or  refrigerating,  or  for  any  person 
placing  food  iai  cold  storage  toaa-ehouse,  to  keep  in  storage  for  preservation  or 
otherwise  any  kind  of  food  or  any  article  used  for  food  a  longer  period  than  ten 
calendar  months,  excepting  butter  products  which  may  be  kept  in  said  cold 
storage  or  refrigerating  twelve  calendar  months/' 

The  original  Public  Health  Law  was  chapter  49  of  the  Laws  of 
1909.  It  was  amended  by  chapter  335  of  the  Laws  of  1911,  which 
added  sections  335  to  339d,  covering  the  subject  of  cold  storage,  to  the 
original  article.  Section  337  was  amended  by  chapter  414  of  the  Laws 
of  1914,  by  adding  words  underscored  above,  "or  for  any  person  plac- 
ing food  in  cold  storage  warehouse." 

The  facts  in  both  cases  are  alike  with  one  exception:  The  defend- 
ant McFall  is  not  a  dealer  in  poultry  directly  or  indirectly.  On  Octo- 
ber 9,  1913,  he  placed  with  the  Buffalo  Cold  Storage  Company  at  its 
warehouse  certain  poultry  which  he  had  purchased  for  his  own  private 
use,  and  which  he  subsequently  used  from  time  to  time  solely  for  his 
private  use.  The  defendant  Walter  Tuttle  is  a  dealer  in  poultry  on 
the  Elk  Street  Market  in  this  city,  and  has  been  for  some  years.  On 
October  9,  1913,  he  also  sent  to  the  Buffalo  Cold  Storage  Company 
for  keeping  a  considerable  quantity  of  poultry,  most  of  which  he  after- 
wards disposed  of  from  time  to  time  in  the  regular  course  of  business. 

On  April  17,  1914,  the  amendment  above  referred  to  took  effect. 
On  August  19,  1914,  an  inspector  from  the  health  department  went  to 
the  warehouse  and  found  the  poultry  belonging  to  the  above-named 
defendants,  and  the  said  defendants  are  now  being  prosecuted  for 
having  kept  the  poultry  owned  by  them  respectively  in  cold  storage 
for  a  longer  period  than  10  calendar  months.  It  will  be  noticed  at 
once  that  when  the  poultry  in  question  was  placed  in  cold  storage 
there  was  no  law  regulating  the  time  that  it  might  remain  in  cold 
storage  so  far  as  individuals  were  concerned.  It  will  be  noticed,  also, 
that  the  prosecution  was  begun  in  4  months  and  2  days  after  the  pas- 
sage of  the  law. 

The  defendants  defend  upon  two  grounds : 

First,  that  the  action  was  prematurely  brought.  The  poultry  in  ques- 
tion not  having  been  in  storage  10  calendar  months  after  the  passage 
of  the  amendment  in  1914,  and  said  amendment  not  being  retroactive, 
no  crime  was  committed. 

The  second  defense  is  that  the  law  is  unconstitutional  for  the  fol- 
lowing reasons : 

"First.  That  the  act  is  an  unreasonable  regulation  and  undue  restraint  of 
trade,  and  an  infringement  upon  that  provision  of  the  Constitution  which 
provides  for  the  freedom  of  contracts. 

"Second.  That  the  act  is  retroactive  and  ex  post  facto,  and  makes  criminal 
an  act  which  in  its  inception  was  legal  and  lawful  previous  to  the  passage 
of  the  act 

"Third.  That  the  act  is  itself  unconstitutional  and  void.  In  that  it  infringes 
upon  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  in 
that  it  deprives  the  defendant  of  property  vrtthout  due  process  of  law. 

"£V)urth.  That  the  act  is  unconstitutional  and  void,  in  that  it  infringes 
upon  section  6,  article  1,  of  the  Constitution  of  the  state  of  New  York,  in  that 
^t  deprives  the  defendant  of  property  without  due  process  of  law. 
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•*Fifth.  ThHt  the  act  itself  is  unconstitutional.  In  that  it  prohibits  the  use 
and  occupation  by  defendant  of  his  own  property  arbitrarily  and  unreason- 
ably,  in  violation  of  the  limitations  imposed  upon  the  Legislature  prohibiting 
the  invasion  of  the  field  of  private  enterprise  by  undue  restrictions  and  limi- 
tations. 

"Sixth.  That  the  act  is  in  violation  of  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  and  also  the  Interstate  Commerce  Act,  in  that 
the  state  of  New  York  has  attempted  to  pass  legislation  which  interfered  with 
the  property  of  the  citizens  of  other  states,  and  which  permits  the  transpor- 
tation of  goods  from  one  state  to  another  without  any  interference  by  any 
other  state." 

I  am  of  the  opinion  that  both  defenses  are  good,  and  that  the  de- 
fendants must  be  discharged.  The  question  of  whether  or  not  the 
prosecution  was  prematurely  begun  is  not  of  gpreat  importance  at  the 
present  time,  as  that  question  cannot  be  raised  as  to  prosecutions  in- 
stituted now;  but  I  feel  that  the  people  are  entitled  to  know  the 
grounds  upon  which  I  base  my  decision,  and  I  will  refer  briefly  to  au- 
thorities, which  I  believe  sustain  my  decision  in  these  cases.  The  ques- 
tion of  the  constitutionality  of  the  law,  however,  is  a  vital  and  far- 
reaching  one,  and  it  should  be  disposed  of  with  care,  as  it  affects  all 
pending  and  future  prosecutions  under  this  section. 

[1,2]  As  to  the  first  proposition,  the  overwhelming  weight  of  au- 
thority seems  to  be  that  a  statute  is  never  given  a  retroactive  effect, 
unless  it  is  so  expressed  in  the  statutes.  The  reasons  for  this  are 
not  far  to  seek.  In  this  case  it  makes  a  crime  of  something  that  was 
not  a  crime  when  the  poultry  was  placed  in  cold  .storage,  and  there 
is  also  the  constitutional  prohibition  against  passing  ex  post  facto 
laws.  The  proper  rule  for  construing  statutes  that  are  passed  and 
afterwards  amended  is  found  in  Ely  v.  Holton,  15  N.  Y.  595: 

'*The  effect  of  an  amendment  of  a  statute,  made  by  enacting  that  the 
statute  'is  ameiuled  so  as  to  read  as  follows,'  and  then  Incorporating  the 
changes  or  additions,  with  so  much  of  the  former  statute  as  is  retained,  is 
not  that  the  portions  of  the  amended  statute  which  are  merely  copied  without 
change  are  to  be  considered  as  having  been  repealed  and  again  re-enacted,  nor 
that  the  new  provisions  or  the  changed  portions  should  be  deemed  to  have 
been  the  law  at  any  time  prior  to  the  passage  of  the  amended  act.  The  part 
which  remains  unchanged  is  to  be  considered  as  having  continued  the  law 
from  the  time  of  its  original  enactment,  and  of  the  new  or  changed  portion 
to  have  become  law  only  at  and  subsequent  to  the  passage  of  the  amendment. 

"The  word  'hereafter,'  occurring  in  a  statute  amended  in  the  manner  above 
described,  is  to  be  construed  distributively.  As  to  the  original  provisions,  it 
means  subsequent  to  the  time  of  their  enactment ;  as  to  the  new  portions, 
it  means  subsequent  to  the  time  the  amendment  Introducing  them  took  effect** 

If  the  last  paragraph  above  quoted  is  the  law  in  this  state,  and  to  my 
mind  there  is  not  the  slightest  doubt  about  it,  no  prosecution  under 
section  337  of  the  Public  Health  Law,  as  amended  by  an  amendment 
of  1914,  could  have  been  legally  started  before  February  18,  1915. 
The  principle  of  construction  laid  down  in  Ely  v.  Holton,  supra,  is  fol- 
lowed by  many  New  York  Court  of  Appeals  cases,  the  last  one  being 
Homnyack  v.  Prudential  Insurance  Company  of  America,  194  N.  Y. 
456-460,  87  N.  E.  769.  This  principle  of  construction  is  well  stated 
by  Judge  Early  in  another  form  in  the  case  of  New  York  &  Oswego 
Midland  Railroad  Company  v.  Van  Horn,  57  N.  Y.  473.  At  page  4/7 
he  says : 
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"It  is  always  to  be  presumed  that  a  law  was  intended,  as  Is  its  legitimate 
office,  to  fumlsb  a  rule  of  future  action  to  be  applied  to  cases  arising  subse- 
quent to  its  enactment.  A  law  is  never  to  have  retroactive  effect,  unlecs  its 
expressed  letter  or  clearly  manifested  intention  requires  that  it  should  have 
such  effect.  If  all  its  language  can  be  satisfied  by  giving  it  prospective 
operation,  it  should  have  such  operation  only." 

And  he  cites  a  large  number  of  cases,  quoting  from  many,  in  support 
of  the  proposition.  There  is  nothing  in  the  amendment  of  1914  to 
section  337  of  the  Public  Health  Law  that  can  in  any  way  be  con- 
strued as  giving  it  a  retroactive  effect.  Authorities  almost  without 
number  can  be  cited  sustaining  the  proposition  that  statutes  are  al- 
ways to  be  given  a  prospective  and  not  a  retrospective  effect,  but  I 
will  conclude  my  citations  on  this  point  with  the  rule  as  laid  down 
in  36  Cyc.  page  124,  as  follows : 

*'It  is  a  rule  of  statutory  construction  that  all  statutes  are  to  be  construed 
as  having  a  prospective  operation,  unless  the  purpose  and  intention  of  the 
Legislature  to  give  them  a  retrospective  effect  is  expressly  declared  or  neces- 
sarily implied  from  language  used.  In  every  case  of  doubt,  the  doubt  must 
be  solved  against  the  retrospective  effect." 

[8]  I  think  the  rule  by  which  the  constitutionality  of  section  337  of 
the  Public  Health  Law  must  be  determined  is  that  laid  down  in  Matter 
of  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636,  as  follows : 

''When  a  health  law  is  challenged  as  unconstitutional,  on  the  ground  that 
it  arbitrarily  interferes  with  personal  liberty  and  private  property  without 
due  process  of  law,  the  courts  must  be  able  to  see  that  it  has,  at  least  in. 
fact,  some  relation  to  the  public  health,  and  that  the  public  health  is  the  end 
actually  aimed  at,  and  that  it  is  appropriate  and  adapted  to  that  end.  •  ♦  • 
Under  the  mere  guise  of  police  regulations,  personal  rights  and  private  prop- 
erty cannot  be  arbitrarily  invaded,  and  the  determination  of  the  Legislature 
is  not  final  or  conclusive.*' 

The  section  is  extremely  arbitrary.  It  prevents  the  keeping  of  food 
in  a  cold  storage  warehouse  by  any  person  after  an  arbitrary  period  of 
10  months,  regardless  of  the  question  of  whether  the  food  is  fit  for 
human  use  or  not.  The  section  is  not  necessary  to  protect  the  health 
of  the  public. 

The  other  sections  of  the  law,  namely,  338  and  338a,  gives  the  health 
commissioner  all  needed  power  to  protect  the  public  in  its  use  of  prod- 
ucts kept  in  cold  storage.  These  sections  give  the  health  commissioner 
complete  power  of  supervision  and  inspection  and  the  power  to  destroy 
food  that  is  unwholesome.  What  more  is  necessary?  If  that  part  of 
the  rule  laid  down  in  the  Jacobs  Case,  supra,  namely,  "and  that  the 
public  health  is  the  end  actually  aimed  at,"  is  still  good  law,  the  section 
in  question  must  be  declared  unconstitutional,  because  its  real  purport 
is  not  to  protect  the  health  of  the  people  by  seeing  that  unwholesome 
food  products  are  not  put  upon  the  market,  but  its  real  reason  for  be- 
ing is  to  force  upon  the  market  any  products  that  any  person  may 
have  in  cold  storage  after  a  definite  length  of  time,  and  thus  force  the 
owner  thereof  to  sell  when  the  market  is  unfavorable  and  generally 
at  a  loss. 

The  cases  at  bar  are  glaring  examples  of  the  unreasonableness  of 
such  a  statute.  The  defendant  McFall  had  the  chickens  in  storage  for 
168N.Y.S.— 02 


Digitized  by 


Caoogle 


978  158  NEW  YORK  SUPPLBMBNT  (City  Ct 

his  own  private  use,  while  the  defendant  Tuttle  was  a  dealer  in  poultry, 
yet  upon  the  mere  fact  that  this  poultry  had  been  in  storage  more  than 
10  months  the  defendants  were  compelled  summarily  to  dispose  of  the 
same  regardless  of  the  fact  of  its  unfitness  for  use.  The  state  offered 
no  evidence  upon  the  question  of  fitness.  It  simply  proved  the  prima 
facie  cases  as  required  by  statute  and  rested.  The  overwhelming 
proof  on  the  part  of  both  defendants  in  question  was  that  the  food 
was  absolutely  wholesome.  Evidence  was  introduced  showing  experi- 
ments that  had  been  made  with  great  care  by  the  health  department  of 
the  city  of  Buffalo,  which  showed  that  poultry  kept  in  cold  storage  was 
absolutely  wholesome  long  after  10  months.  It  was  also  undisputed 
that  the  Buffalo  cold  storage  warehouse  is  one  of  the  most  complete 
in  the  country,  and  its  records  show  that  the  temperature  was  main- 
tained with  very  slight  variation  throughout  the  entire  time  of  the 
storage  of  the  poultry  in  question ;  that  it  had  a  duplicate  plant,  so  that, 
if  anything  happened  to  the  machinery,  it  had  other  means  of  main- 
taining the  average  temperature  of  the  building,  and  thus  preserving 
the  articles  committed  to  its  care. 

I  do  not  think  that  the  state  can  successfully  contend  that  poultry 
properly  kept  in  cold  storage  is  unfit  for  use  in  10  months.  If  it  is 
actually  unfit,  the  health  commissioner  has  power  to  destroy  it  under 
the  other  sections  above  referred  to,  and  section  337  is  consequently 
unnecessary,  and  need  not  be  invoked  by  the  health  commissioner  in 
order  to  properly  protect  the  community.  The  Legislature  has  no 
constitutional  authority  to  destroy  existing  property.  Wynehamer  v. 
People,  13  N.  Y.  378.  Depriving  an  owner  of  property  of  one  of  its 
attributes  is  depriving  him  of  his  property  within  the  constitutional 
provisions.  People  v.  Otis,  90  N.  Y.  48.  In  People  v.  Bowen,  182 
N.  Y.  at  page  10,  74  N.  E.  at  page  492,  Judge  Vann  says : 

"The  courts  have  not  yet  held  that  the  Legislature  has  power  to  prohibit 
the  sale  of  milk  that  is  wholesome,  even  if  not  up  to  the  standard,  provided 
it  is  sold  for  what  it  actually  is  and  not  as  pure  milk.** 

In  People  v.  Biesecker,  169  N.  Y.  at  page  57,  61  N.  E.  at  page  990, 
57  L.  R.  A.  178,  88  Am.  St.  Rep.  534,  Judge  Cullen  says : 

"That  the  Legislature  cannot  forbid  or  wholly  prevent  the  sale  of  a 
wholesome  article  of  food." 

If  that  statement  is  still  good  law,  how  can  the  state  be  permitted 
under  section  337  of  the  Public  Health  Law  to  arbitrarily  destroy 
food  without  first  showing  that  it  is  unfit  for  use  ? 

A  little  farther  on  he  says : 

"I  imagine  that  the  sale  and  consumption  of  a  well-known  article  of  food, 
or  a  product  conclusively  shown  to  be  wholesome,  could  not  be  forbidden  by 
the  Legislature,  even  though  it  assumed  to  enact  the  law  in  the  interest  of 
public  health." 

He  further  says: 

"An  enactment  of  a  standard  of  purity  of  an  article  of  food,  failing  to  com- 
ply with  which  the  sale  of  an  article  is  illegal,  to  be  valid,  must  be  within 
reasonable  limits  and  not  of  such  a  character  as  to  practically  prohibit  the 
manufacture  or  sale  of  that  which,  as  a  matter  of  common  knowledge,  is  good 
and  wholesome.*' 
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It  seems  to  me  this  reasoning  is  directly  applicable  to  the  cases  at 
bar.  Here  the  state  tries  by  an  absolutely  arbitrary  act  to  prohibit 
any  one  from  having  an  absolutely  wholesome  article  after  10  months. 

The  statute  before  us  cannot  be  justified  as  an  exercise  of  power  to 
prevent  fraud  or  imposition  on  buyers  and  consumers,  because  this 
is  done  by  requiring  cold  storage  products  to  be  sold  as  such.  The 
statute  is  further  unreasonable  and  arbitrary,  in  that  it  makes  it  a 
penal  offense  to  keep  stuff  in  cold  storage,  where  it  can  be  kept  with 
the  greatest  safety,  and  yet  permits  it  to  be  kept  by  a  man  in  his  own 
ice  box,  or  any  place  that  is  not  a  storage  warehouse,  for  an  indefinite 
length  of  time.  In  Austin  v.  Murray,  16  Pick.  (Mass.)  121-126,  it  is 
said: 

**The  law  will  not  allow  the  rights  of  property  to  be  invaded  under  the  guise 
of  a  police  regulation  for  the  preservation  of  health,  when  it  is  manifest  that 
such  is  not  the  object  and  purpose  of  the  regulation." 

In  Watertown  v.  Mayo,  109  Mass.  315-319,  12  Am.  Rep.  694,  Judge 
Colt  says : 

"The  law  will  not  allow  rights  of  property  to  be  Invaded  under  the  guise  of 
a  police  regulation  for  the  preservation  of  health  or  protection  against  a 
threatened  nuisance ;  and  when  it  appears  that  such  is  not  the  real  object  and 
purpose  of  the  regulation,  the  courts  will  interfere  to  protect  the  rights  of 
the  citizen." 

This  seems  to  be  particularly  applicable  to  the  cases  at  bar.  As  the 
preservation  of  the  public  health  is  not  the  real  purpose  of  section  337, 
because  that  can  be  taken  care  of  under  the  above  sections  referred  to. 
In  the  Slaughter  House  Cases,  16  Wall.  36,  87,  21  L.  Ed.  394,  Judge 
Field  says : 

**A11  sorts  of  restrictions  and  burdens  are  imposed  under  the  police  power, 
and  when  these  are  not  in  conflict  with  any  constitutional  prohibition  or  fun- 
damental principles  they  cannot  be  successfully  assaUed  in  a  Judicial  tribunal. 
*  ♦  ♦  But  under  the  pretense  of  prescribing  a  police  regulation  the  state 
cannot  be  permitted  to  encroach  upon  any  of  the  Just  rights  of  the  citizen, 
which  the  Constitution  intended  to  secure  against  abridgment." 

In  Coe  v.  Schultz,  47  Barb,  at  page  69,  the  court  very  pertinently 
says: 

"I  am  not  willing  to  concede  that  the  Legislature  can  create  a  public 
nuisance,  or  a  new  definition  of  a  public  nuisance,  unknown  to  the  common- 
law  decisions.  I  am  not  willing  to  concede  that  the  Legislature  can  consti- 
tutionally declare  an  act  or  thing  to  be  a  common  nuisance,  which  palpably, 
according  to  our  present  experience  or  information.  Is  not  and  cannot  be,  un- 
der any  circumstances,  a  common  nuisance,  by  the  common-law  definition,  or 
common-law  decisions.  I  am  not  willing  to  concede  that  the  Legislature 
can  constitutionally  declare  or  authorize  any  sanitary  commission  or  board 
to  declare  the  keeping  of  end  use,  in  any  way,  of  sugar  or  vinegar  to  be  a 
common  nuisance,  because  the  one  is  sweet  and  the  other  is  sour,  or  for  any 
other  reason.  By  such  an  unlimited  power  it  is  easy  to  see  that  any  citizen 
might  be  deprived  of  his  property  without  compensation,  and  without  any 
colorable  pretext  that  the  public  good  required  such  deprivation.  It  is  not 
Impossible  to  conceive  that  at  some  future  day  there  might  be  a  legislator 
thinking  the  use  of  water  In  any  way  to  be  a  nuisance.*' 

The  last  sentence  about  describes  the  situation  in  the  present  cases,, 
because  the  Legislature  now  seeks  to  make  the  defendants  summarily 
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dispose  of  a  perfect  article  of  food,  and  in  effect  declare  that  which 
is  good  and  wholesome  to  be  a  nuisance  and  a  menace  to  the  public 
health.  In  the  case  of  Hauser  v.  North  British  &  Mercantile  Insur- 
ance Co.,  206  N.  Y.  455,  100  N.  E.  52,  42  h.  R.  A.  (N.  S.)  1139,  Ann. 
€as.  1914B,  263,  the  court  holds  that : 

"The  constitutionality  of  an  act  affecting  the  business  of  a  citizen  is  to  be 
tested  by  its  effect  upon  his  right  freely  to  pursue  a  lawful  occupation.  A 
statute  under  the  guise  of  an  exercise  of  the  poUce  power  cannot  arbitrarily 
interfere  with  that  liberty  of  pursuit;  the  equal  protection  of  the  laws 
means  equality  of  opportunity  to  all  in  like  circumstances,  and  classification, 
to  be  valid,  must  not  be  arbitrary  and  discriminate  against  persons  without 
basis  in  reason.'* 

Tested  by  the  above  principle  the  statute  applicable  to  the  cases  at 
l>ar  must  fail  because  of  its  constitutionality.  It  arbitrarily  discrimi- 
nates against  cold  storage  warehouses,  because  it  imposes  no  restric- 
tions upon  persons  who  keep  food  outside  of  a  cold  storage  warehouse 
for  a  longer  period  than  10  months,  and  it  interferes  with  the  liberty 
of  pursuit,  because  it  arbitrarily  compels  a  man  to  dispose  of  a  per- 
fectly wholesome  article  of  food  at  the  end  of  a  certain  time. 

The  Hauser  Case,  supra,  is  cited  with  approval  in  the  case  of  Stern 
V.  Metropolitan  Life  Insurance  Co.,  90  Misc.  Rep.  129,  154  N.  Y. 
Supp.  283,  in  an  able  opinion  by  Mr.  Justice  Guy,  of  New  York  City. 
He  cites  many  well-known  cases  in  support  of  his  opinion,  and  I  think 
his  decision,  on  general  principles,  supports  the  one  I  am  arriving  at. 

"Property  rights  cannot  be  lawfully  invaded  under  the  pretense  of  protect- 
ing the  public  health."  City  of  Rochester  v.  Gutberlett,  211  N.  Y.  315,  105  N, 
E.  649,  L.  H.  A.  1915D,  209,  Ann.  Cas.  19150.  483, 

In  arriving  at  the  conclusion  that  the  defendants  must  be  discharged, 
both  because  the  prosecutions  were  prematurely  instituted  and  also 
because  of  the  unconstitutionality  of  section  337  of  the  Public  Health 
I^aw,  I  am  not  overlooking  the  case  of  People  v.  Finkelstein,  167  App. 
Div.  591,  152  N.  Y.  Supp.  875.  It  may  be  presumptuous  of  me  to  think 
that  in  making  that  decision  the  learned  justice  of  the  Appellate  Di- 
vision of  the  First  Department  had  to  ignore  the  principle  of  stare 
decisis  in  order  to  find  that  the  prosecution  was  not  prematurely  in- 
stituted, and  in  concluding  that  the  law  was  constitutional  they  were 
not  confronted  with  the  fact,  as  I  am  in  these  cases,  of  ample  proof 
showing  that  the  poultry  in  question  was  in  perfectly  fit  condition  for 
human  food.  I  think  the  facts  in  the  Finkelstein  Case,  as  shown  by 
the  opinion,  can  properly  be  distinguished  from  the  facts  in  these  cases 
at  bar,  and  that  I  may  properly  arrive  at  a  different  conclusion  without 
doing  violence  to  that  opinion. 

I  therefore  find  each  of  the  defendants  not  guilty,, and  each  is  dis- 
charged. 
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m  Misc.  Rep.  30) 

In  re  HAMMER,  Public  Adm'r. 

(Surrogate's  Court,  Bronx  County.    February,  1916.) 

1.  £iXEcuT0BS  AND  Administratobb  ^=»502,  504(7) — Account — Iteus. 

An  objection  to  an  item  of  an  account  for  "miscellaneous  expenses  nec- 
essarily incurred  in  connection  with  the  administration  of  the  estate"  Is 
objectionable  for  failure  to  set  forth  the  items  making  up  the  total  stated, 
and  an  objection  thereto  will  be  sustained,  with  leave  to  file  an  amended 
account  within  five  days,  and  leave  to  the  party  objecting  to  file  objec- 
tions thereto  within  eight  days  after  notice  of  the  filing  of  the  amended 
account. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  2149-2152,  2167;   Dec.  Dig.  <g=>502,  504(7).] 

2.  EXBCUTOBS    AND     ADMINISTRATORS    ^=»501 — ACCOUNT — OOMPBNSATION — AL- 

LOWANCE. 

Under  Code  Civ.  Proc.  f  2753,  fixing  the  compensation  of  administrators, 
the  allowance  of  commissions  is  a  matter  to  be  determined  by  the  surro- 
gate, and  an  administrator  cannot  pay  or  reserve  to  himself  until  the 
commissions  have  been  ascertained  In  the  manner  provided  by  statute. 

[Bd.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §f  2072,  2140,  2142-2148;    Dec.  Dig.  <^=»501.] 

S.  Executors  and  Administrators  ^=»504(1) — ^Account^— Objections. 

An  objection  to  a  schedule  of  an  administrator's  account,  stating  the 
amount  claimed  as  commissions,  but  not  entered  as  a  charge  against  the 
estate,  must  be  overruled.  In  so  far  as  it  Is  made  against  an  alleged 
charge. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  (§  2157,  2165;   Dec.  Dig.  «=>504(1).] 

4.  Executors    and    Administrators    ^=»498(2) — Compensation — ^Amount — 

Statutory  Provision. 

Bronx  County  Act  (T-aws  1912,  c.  548)  §  3,  authorizing  the  public  ad- 
ministrator of  that  county  to  retain  the  same  allowance  for  his  services 
and  expenses  as  are  allowed  to  a  county  treasurer  under  Code  Civ.  Proc. 
I  2667,  which  section  contains  no  reference  to  compensation  of  the  county 
treasurer,  is  intended  to  refer  to  section  2668,  authorizing  the  county 
treasurer,  when  appointed  administrator,  to  retain  double  the  fee  allowed 
to  administrators  by  section  2753. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §1  2115,  2116;    Dec.  Dig,  «^=>496(2).] 

5.  Executors  and  Administrators  ^=s>489 — Compensation — Amount — Stat- 

utory Provision. 

Bonx  County  Act,  f  3,  authorizing  the  public  administrator  to  retain 
for  his  services  and  expenses  the  samei  allowance  as  that  to  a  county 
treasurer  under  Code  Civ.  Proc.  §  2668,  which  gives  double  commissions 
to  a  county  treasurer  when  appointed  administrator,  is  not  affected  by 
the  revision  of  Code  Civ.  Proc.  Si  2472-2771,  by  Laws  1914,  c.  443;  repeal- 
ing section  2668  and  enacting  section  2593,  allowing  only  single  fees  to  a 
county  treasurer  as  administrator.  In  view  of  section  2771,  providing 
that  nothing  in  the  chapter  shall  repeal  or  modify  any  existing  law 
specially  applying  to  any  county,  which  is  inconsistent  with  any  section 
of  the  chapter. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  I  2070;   Dec.  Dig.  ^=>4S9.] 

^Es»F»r  other  casM  tee  same  topic  ft  KET-NUMBER  In  all  Koy-Numbered  DigesU  ft  Indexas 
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6.  Statutes  «=>158 — Rjsfeal — Impi.ication, 

A  repeal  of  a  statute  by  implication  is  not  favored  by  the  courts,  and 
they  will  not  declare  such  a  result,  except  in  a  case  reasonably  clear, 
and  where  all  the  conditions  necessary  to  such  a  conclusion  are  present 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent.  Dig.  §  228;  Dec  Dig. 
<S=>158.] 

Proceeding  for  the  judicial  settlement  of  the  account  of  Ernest  E. 
L.  Hammer,  Public  Administrator,  as  administrator  of  the  estate  of 
Giovanni  Molino.    Objections  to  account  sustained  in  part. 

Ernest  E.  L.  Hammer,  of  New  York  City,  in  pro.  per. 
Daly,  Hoyt  &  Mason,  of  New  York  City,  for  respondent. 

SCHULZ,  S.  The  public  administrator  of  the  county  of  Bronx  has 
brought  this  proceeding  for  a  judicial  settlement  of  his  account  as  ad- 
ministrator of  the  goods,  etc.,  of  the  decedent.  The  secretary  and 
chancellor  of  the  consulate  general  of  Italy  at  New  York  filed  objec- 
tions to  two  items;  one  set  forth  in  schedule  C  of  the  account,  and 
stated  to  be  for  "miscellaneous  expenses  necessarily  incurred  in  con- 
nection with  the  administration  of  the  estate,"  and  the  other  contained 
in  schedule  E  of  the  account,  as  to  which  the  objection  is  that  it  in- 
cludes "a  charge  of  $39.73  for  administrator's  commissions,"  and  that 
"this  item  is  not  a  proper  part  of  said  account,  and  should  be  allowed 
only  by  decree,  and  that  in  any  event  it  is  not  the  correct  amount  al- 
lowable as  administrator's  commissions." 

Upon  the  oral  argument  I  gained  the  impression  that,  so  far  as  the 
objection  to  the  item  in  schedule  C  was  concerned,  the  petitioner  and 
respondent  would  agree  before  final  submission  to  me.  This,  however, 
has  not  been  done,  and  in  the  memorandum  submitted  by  the  respond- 
ent the  objection  is  pressed.  Tt  is  fair  to  assume  that,  if  the  objection 
had  been  urged  upon  the  argument,  the  administrator  would  have  ap- 
plied for  leave  to  amend,  which,  under  the  circumstances,  I  would  have 
been  inclined  to  grant. 

{1]  The  credit  claimed  is  objectionable  in  its  present  form,  because 
it  does  not  set  forth  the  items  which  make  up  the  total  there  stated,  so 
as  to  enable  the  respondent  to  ascertain  the  necessity  or  reasonable- 
ness of  any  specific  expenditure.  Matter  of  Jones,  1  Redf .  Sur.  263. 
This  objection  will  therefore  be  sustained,  with  leave,  however,  to  the 
accounting  party  to  file  an  amended  account  correcting  the  schedule 
in  question  within  five  days  from  the  date  hereof,  and  with  leave  to 
the  respondent  to  file  objections  thereto,  if  he  so  desires,  within  eight 
days  after  notice  to  him  of  the  filing  of  such  amended  account.  If  an 
amended  account  is  not  filed  within  the  time  fixed,  the  accounting  ad- 
ministrator will  be  surcharged  with  the  amount  thus  objected  to. 

[2]  Schedule  E,  embracing  the  item  to  which  the  second  objection 
relates,  is  alleged  to  contain  a  statement  of  all  other  facts  affecting  the 
administration  of  the  accountant  and  of  his  rights  and  those  of  others 
interested  therein.  This  schedule,  among  other  averments,  contains 
the  following: 

^=9 For  other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes- 
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"The  total  amount  of  the  estate  which  has  come  into  my  hands  }s  the  sum 
of  $397.31,  and  the  commissions  to  which  X  am  entitled  as  administrator 
amount  to  $39.73  " 

— ^to  which  the  objection  referred  to  is  made.  The  summary  statement 
of  the  account  shows  that  the  administrator  has  not  credited  himself 
with  the  commissions.  The  law  is  well  settled  that  the  allowance  of 
commissions  to  an  administrator  is  a  matter  to  be  determined  by  the 
surrogate,  and  that  an  executor  has  neither  the  power  nor  the  right  to 
pay  or  reserve  the  same  to  himself  until  they  have  been  ascertained 
and  allowed  in  the  manner  provided  by  statute.  Code  Civ.  Proc.  § 
2753;  Matter  of  Furniss,  86  App.  Div.  96,  83  N.  Y.  Supp.  530;  Matter 
of  Ziegler,  168  App.  Div.  735,  154  N.  Y.  Supp.  652;  Matter  of  Worth- 
ington,  141  N.  Y.  9,  35  N.  E.  929,  23  L.  R.  A.  97. . 

[3]  The  accountant,  however,  has  not  charged  the  estate  with  the 
item  in  question,  and  hence  the  objection  must  be  overruled,  in  so  far 
as  it  is  made  against  an  alleged  charge.  The  statement,  however,  does 
allege  the  right  of  the  accountant  as  administrator  to  the  amount  of 
commissions  there  stated,  and,  so  far  as  the  objection  controverts  that 
right,  it  should  receive  further  consideration. 

The  contention  of  the  respondent  is  that  the  amount  of  commissions 
to  which  the  public  administrator  claims  to  be  entitled,  and  which  he 
will  presumably  urge  should  be  awarded  to  him  by  the  decree,  is  double 
the  amount  to  which  he  is  in  fact  entitled  by  law.  It  can  readily  be 
seen  that  a  solution  of  this  question  is  of  importance,  not  so  much  be- 
cause of  the  amount  involved  in  this  particular  case,  which  is  trivial, 
but  by  reason  of  the  fact  that  a  decision  of  the  matter  will  in  all  likeli- 
hood affect  a  large  number  of  estates  which,  from  time  to  time,  pass 
through  the  public  administrator's  office.  As  the  question  has  now 
been  raised  in  this  proceeding,  and  would  at  all  events  have  to  be  de- 
termined shortly  when  the  decree  is  made,  I  can  see  no  reason  why  I 
should  avoid  expressing  my  views  in  the  matter  at  this  time. 

[4]  The  amount  of  commissions  to  which  administrators  in  general 
are  entitled  is  set  forth  in  section  2753  of  the  Code  of  Civil  Procedure. 
The  commissions  of  the  public  administrator  of  Bronx  county  were 
fixed  by  the  so-called  Bronx  County  Act  (Laws  1912,  c.  548,  §  3)  as 
amended  by  Laws  1913,  c.  825.  This  section,  so  far  as  material,  pro- 
vides as  follows : 

•'He  shall  •  ••  •  receive  and  retain  to  himself  the  same  allowance 
for  his  services  and  expenses  incurred  as  are  allowed  to  a  county  treasurer 
under  section  twenty-six  hundred  and  sixty-seven  of  the  Code  of  Civil  Pro- 
cedure." 

An  examination  of  section  2667  of  the  Code  of  Civil  Procedure  as 
it  was  at  the  time  of  this  enactment  discloses  the  fact  that  this  section 
does  not  fix  the  amount  of  the  allowance  to  which  a  county  treasurer 
is  entitled.  Section  2668,  however,  does  this,  and  it  was  doubtless 
the  intention  of  the  Legislature  to  refer  in  the  statute  to  section  2668, 
and  not  to  section  2667.  Authority  for  this  assumption  is  found  in 
the  opinion  in  People  ex  rel.  McDonnell  v.  Prendergast,  167  App. 
Div.  140,  152  N.  Y.  Supp.  938,  where  the  court  says: 
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"There  was  no  provision  In  section  2667  of  the  CJode  of  Civil  Pr6cedure  re- 
ferred to  in  the  statute,  with  respect  to  an  allowance  to  a  county  treasurer  for 
services  and  expenses;  but  section  2668  as  It  then  existed  (now  Code  Civ. 
Proc.  §  2593,  as  amended  by  Laws  1914,  c.  443)  contains  such  a  provlsJon, 
and  doubtless  that  is  the  section  intended  by  the  Legislature." 

[5]  Section  2668  of  the  Code  referred  to,  so  far  as  material,  pro- 
vided as  follows : 

**0n  receiving  letters  of  administration  the  county  treasurer  shall  be  vest- 
ed with  all  the  powers  and  rights  of  other  administrators,  and  subject  ta 
the  san>e  duties  and  obligations,  except  as  herein  otherwise  provided.  ♦  •  ♦ 
He  must  be  allowed  on  the  settlement  of  his  accounts  for  his  expenses  as 
other  administrators,  and  for  his  services  double  the  commissions  allowed 
them  by  law." 

By  the  recent  revision  of  chapter  18  of  the  Code  of  Civil  Procedure 
(Laws  1914,  c.  443)  section  2668  of  the  Code  of  Civil  Procedure  was 
repealed,  and  there  was  enacted  section  2593,  which,  so  far  as  mate- 
rial to  this  controversy,  provides : 

"A  county  treasurer  appointed  administrator'  of  an  estate  shall  •  •  • 
be  allowed  the  same  fees  for  his  services  as  are  now  allowed  by  law  ta 
administrators.    •     •    ♦•» 

The  public  administrator  contends  that  under  the  provisions  of  the 
Bronx  County  Act  he  is  entitled  to  double  commissions,  whereas  the 
respondent  claims  that  when  section  2668  of  the  Code  was  repealed  by 
the  revision  of  1914  the  public  administrator  ceased  to  be  entitled  to 
double  commissions,  and  that  by  the  enactment  of  section  2593  he 
became  entitled  only  to  the  commissions  to  which  any  other  adminis- 
trator is  entitled. 

When  the  Bronx  County  Act  was  passed  it  by  reference  adopted 
the  provisions  granting  double  commissions  to  the  county  treasurer  and 
made  them  applicable  to  the  public  administrator  of  Bronx  county. 
The  effect  was  the  same  as  though  the  provision  for  double  commis- 
sions had  been  incorporated  in  the  Bronx  County  Act  and  the  latter 
must  be  read  as  though,  instead  of  the  words,  "He  shall  receive  and 
retain  to  himself  the  same  allowance  for  his  services  and  expenses 
incurred  as  are  allowed  to  a  county  treasurer  under  section  twenty-six 
hundred  and  sixty-seven  (2668)  of  the  Code  of  Civil  Procedure,"  it 
contained  the  words,  "He  must  be  allowed  on  the  settlement  of  his 
accounts  for  his  expenses  as  other  administrators  and  'for  his  services 
double  the  commissions  allowed  them  by  law." 

In  my  opinion  no  subsequent  repeal  of  section  2668  could  in  any 
way  affect  the  enactment  contained  in  the  Bronx  County  Act.  If  the 
language  of  the  Bronx  County  Act  had  been  to  the  effect  that  the 
compensation  of  the  public  administrator  should  be  the  same  as  that 
of  county  treasurers  exercising  the  functions  of  administrators,  there 
might  be  ground  for  the  contention  that  this  meant  as  such  compensa- 
tion might  be  fixed  from  time  to  time ;  but  such  was  not  the  language 
employed.  I  believe  the  conclusion  which  I  reach  is  supported  by 
abundant  authoritv.  Suth.  Stat.  &  Stat.  Const.  (2d  Ed.,  Lewis)  787; 
Endlich,  Interp.  Stat.  §  492;    Dwarris,  Stat.  &  Const  (Potter  Ed.) 
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192;  Knapp  v.  City  of  Brooklyn,  97  N.  Y.  520;  Matter  of  Alterg 
(Main  Street),  98  N.  Y.  454;  Wick  v.  Fourth  Plain  &  R.  S.  R.  R.  Co., 

27  App.  Div.  577,  50  N.  Y.  Supp.  479;  Carling  v.  Purcell,  3  Misc. 
Rep.  55,  22  N.  Y.  Supp.  558;  Matter  of  Leroy,  1  Con.  Sur.  491,  5  N. 
Y.  Supp.  555 ;  People  ex  rel.  Thompson  v,  Webster,  8  Misc.  Rep.  133, 

28  N.  Y.  Supp.  646. 

[8]  It  is  not  contended  that  any  act  has  been  passed  which  in  specific 
language  repeals  section  3  of  the  Bronx  County  Act  above  referred  to ; 
the  contention  being  limited  to  the  claim  that  this  repeal  was  effected 
by  the  revision  of  chapter  18  of  the  Code.  Laws  1914,  c.  443.  Section 
2771  of  the  Code  of  Civil  Procedure  which  sets  forth  the  effect  of  chap- 
ter 18  of  the  Code  as  thus  enacted  specifically  states  that  nothing  in 
said  chapter  "shall  repeal,  amend  or  modify  any  existing  law  specially 
applying  to  any  county,  which  is  inconsistent  with  any  section  of  this 
chapter,"  and  the  repealing  clause  of  the  statute  in  question  contains 
no  reference  or  allusion  to  the  Bronx  County  Act  or  any  part  thereof. 
If,  therefore,  there  has  been  a  repeal  or  an  amendment  of  any  part  of 
the  Bronx  County  Act  resulting  from  the  passage  of  chapter  443  of 
the  Laws  of  1914,  such  repeal  must  be  by  implication.  A  repeal  by 
implication,  however,  is  not  favored  by  the  courts,  and  they  will  not 
declare  such  a  result  except  in  a  case  reasonably  clear  and  where  all 
the  conditions  necessary  to  such  a  conclusion  are  present.  See  note 
to  People  V.  Wells,  94  App.  Div.  271,  87  N.  Y.  Supp.  1107,  collating 
a  large  number  of  cases  in  which  this  doctrine  has  been  repeatedly 
enunciated  by  the  courts. 

If  my  conclusions  are  correct,  it  follows  that  the  objection  to  the 
item  in  schedule  E  must  be  overruled  also,  in  so  far  as  it  is  directed 
Jo  the  amount  of  the  commission  to  which  the  public  administrator 
claims  to  be  entitled.  Settle  decree  in  accordance  herewith,  upon  the 
determination  of  the  objection  to  the  item  in  schedule  C  as  indicated. 

Decreed  accordingly. 


(94  Misc.  Rep.  29) 

In  re  WILLIS'  ESTATE. 

(Surrogate's  Court,  Bronx  County.    February,  1916.) 

1.  Insane  Persons  d=»53— Ij:abiijtt  fob  Suppobt. 

The  claim  of  a  state  Insane  hospital  against  the  estate  of  decedent  for 
maintenance  of  her  daughter  cannot  be  maintained  for  a  period  after  de- 
cedent's death. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent.  Dig.  §§  84,  85; 
Dec.  Dig.  <S=»53.] 

2,  Pabent  and  Child  «=»3(1) — Support  of  CnrLD— liiABiLiTY  of  Parent. 

There  being  no  duty  at  common  law  upon  a  parent  to  support  an  adult 
daughter,  any  liability  of  decedent's  estate  for  such  support  must  have 
been  imposed  by  some  statute. 

[Ed.  Note.— For  other  cases,  see  Parent  and  Child,  Cent.  Dig.  §§  33-51 ; 
Dec.  Dig.  <S=»3(1).] 

8,  Insane  Persons  ^=»53— Custody  and  Support— Maintenance  in  State  In- 
stitution. 

Under  Insanity  Law  (Consol.  Laws,  c.  27)  §  86,  requiring  the  father, 
mother,  husband,  wife,  and  children  of  an  insane  person,  if  of  sufficient 
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ability,  to  cause  him  to  be  properly  cared  for,  and  providing  for  applica- 
tion to  the  court  for  an  order  of  commitment  to  a  state  hospital,  but  pro- 
hibiting such  order  unless  the  judge  finds  that  the  Insane  person  is  not 
properly  cared  for  by  a  relative  or  committee,  and  Code  Or.  Proc.  f  914, 
making  relatives  of  a  poor  Insane  person,  legally  committed  to  an  Institu- 
tion supported  in  whole  or  In  part  by  the  state,  liable,  If  of  sufficient  abil- 
ity, for  the  maintenance  of  such  Insane  person  in  the  institution,  no  liabil- 
ity rests  upon  a  relative  for  maintenance  of  an  Insane  person  in  a  state 
institution,  In  the  absence  of  an  order  of  the  court  directing  confinement 
of  the  patient  at  his  charge  and  expense. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  |§  84,  85; 
Dec.  Dig.  «=»53.] 

4.  Insane  Persons  <g=>53— liiABiUTT  for  Support. 

A  claim  against  the  estate  of  decedent  for  maintenance  of  her  daughter 
In  the  state  Insane  hospital,  beginning  when  decedent  was  84  years  of  age 
and  decedent's  estate  was  worth  less  than  $5,000,  and  she  had  ho  other 
source  of  income,  cannot  be  sustained. 

pSd.  Note. — ^For  other  cases,  see  Insane  Persons,  Cent  Dig.  §§  84,  85; 
Dec.  Dig.  <&=>53.] 

Proceeding  for  the  judicial  settlement  of  the  account  of  the  execu- 
tors of  Phebe  Willis,  deceased.  Decree  entered  that  account  proceed 
to  settlement  as  filed. 

Charles  P.  Hallock,  of  New  York  City,  for  executor. 
Morris  Schector,  Deputy  Atty.  Gen.,  for  claimant. 
Thomas  M.  Simonton,  of  New  York  City,  for  legatee. 
Louis  A.  Moskowitz,  of  New  York  City,  special  guardian,  for  in- 
competent. 

SCHULZ,  S.  This  proceeding  is  brought  for  the  judicial  settlement 
of  the  account  of  the  executor  of  the  last  will  and  testament  of  the 
decedent.  The  latter  left  her  surviving  two  sons  and  one  daughter,  and 
the  gross  amount  of  her  estate  at  the  time  of  her  death  was  $4,990.40. 
It  appears  uncontradicted  that  the  daughter  has  been  confined  in  the 
Hudson  River  State  Hospital  for  the  Insane  since  April  23,  1894. 

A  claim  has  been  presented  to  the  executor  verified  by  the  executive 
officer  of  the  Hudson  River  State  Hospital  for  the  sum  of  $1,385.50, 
alleged  to  be  the  fair  and  reasonable  value  of  the  maintenance  of  this 
daughter  of  the  decedent  from  July  1,  1908,  to  July  31,  1910,  stated  to 
be  108°/7  weeks,  at  $3.50  per  week,  and  for  the  period  of  201  weeks, 
from  August  1,  1910,  to  June  7,  1914,  at  the  rate  of  $5  per  week.  This 
claim  was  rejected  by  the  executor.  There  was  some  reference  upon 
the  trial  to  an  alleged  amended  claim,  but  counsel  for  the  claimant 
states  that  he  seeks  to  rely  upon  the  original  claim  heretofore  referred 
to  in  the  sum  of  $1,385.50,  and  it  is  this  claim  which  has  been  tried 
and  is  now  to  be  determined.    Code  Civ.  Proc.  §  2681. 

[1]  The  decedent  died  March  1,  1914.  It  is  evident  that  the  alleged 
claim  against  her,  which  is  now  urged  against  her  estate,  cannot  be 
for  any  maintenance  or  care  of  her  daughter  beyond  said  date,  so  that, 
if  any  recovery  at  all  may  be  had  upon  the  claim,  that  recovery  must 
be  for  maintenance  between  July  1,  1908,  and  March  1,  1914,  and  not 
up  to  June  7,  1914,  the  date  fixed  in  the  claim. 
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The  evidence  offered  by  the  claimant  consists  of  a  copy  of  a  cer- 
tificate of  the  county  judge  of  Westchester  county,  made  on  April  23, 
1894,  by  which  he  certifies  to  his  approval  of  the  medical  certificate 
of  lunacy  upon  which  it  is  indorsed,  and  states  that  it  is  being  repre- 
sented to  him  that  it  is  intended  to  commit  the  said  daughter  to  the 
Hudson  River  State  Hospital  for  the  Insane  for  care  and  treatment. 
This  certificate  is  referred  to  by  counsel  as  the  commitment.  In  addi- 
tion to  this  certificate  there  was  received  in  evidence  a  copy  of  a  reso- 
lution adopted  at  a  meeting  of  the  state  commission  in  lunacy,  by 
which  the  said  commission  fixed  the  rate  to  be  paid  for  the  support 
of  inmates  of  state  hospitals,  "for  a  reimbursing  rate,"  so  called,  "as 
provided  by  the  Insanity  Law,"  at  $5  per  week,  which  resolution  was  to 
take  effect  from  August  1,  1910,  and  continue  in  force  until  further 
action  by  the  commission.  This  resolution  also  provided  that  the 
action  taken  should  not  apply  to  patients  admitted  under  special  agree- 
ments, and  reserved  the  right  to  the  commission  to  modify  the  rate  as 
to  individual  patients  in  particular  cases.  Two  witnesses  were  called 
by  the  claimant,  whose  testimony  shows  that  the  daughter  of  the  dece- 
dent has  been  an  inmate  of  the  institution  in  question  during  the  time 
for  which  the  claim  is  made.  It  also  appears  that  the  daughter  was 
over  21  years  of  age  and  unmarried  at  the  time  she  entered  the  institu- 
tion, and  had  no  property  of  any  kind.  Upon  this  evidence  claimant 
contends  that  the  institution  in  question  is  entitled  to  recover  upon 
the  claim  presented. 

[2^  3]  There  was  no  duty  imposed  upon  the  decedent  under  the  com- 
mon law  to  support  the  daughter  in  question.  If,  therefore,  such  a 
liability  attached  to  the  mother,  it  must  have  been  one  imposed  upon 
her  by  some  statute.  Matter  of  St.  Lawrence  Hospital,  13  App.  Div. 
436,  43  N.  Y.  Supp.  608 ;  Matter  of  Condon  (D.  C.)  198  Fed.  947.  The 
claimant  contends  that  such  statutory  liability  is  created  by  section  86 
of  the  Insanity  Law,  being  Laws  of  1909,  chap.  32,  and  constituting 
chapter  27  of  the  Consolidated  Laws,  and  by  section  914  of  the  Code  of 
Criminal  Procedure. 

Section  86  of  the  Insanity  Law,  so  far  as  material,  provides : 

"The  father,  mother,  husband,  wife  and  children  of  an  insane  person,  if  of 
sufficient  abiUty,  ♦  ♦  •  shall  cause  him  to  be  properly  and  suitably  cared 
for  and  maintained.  ♦  •  ♦  In  the  dty  of  New  York,  the  commissioners 
of  public  charities,  may  inquire  into  the  manner  in  which  any  such  person  is 
cared  for  and  maintained ;  and  if,  in  the  judgment  of  any  of  them,  he  is  not 
properly  or  suitably  cared  for,  may  apply  to  a  judge  of  a  court  of  record  for 
an  order  to  commit  him  to  a  state  hospital  under  the  provisions  of  this 
article,  but  such  order  shall  not  be  made  unless  the  judge  finds  and  certifies 
in  the  order  that  such  insane  person  is  not  properly  or  suitably  cared  for  by 
such  relative  or  committee." 

Section  914  of  the  Code  of  Criminal  Procedure,  contained  in  part 
6  thereof,  embracing  special  proceedings  of  a  criminal  nature,  so  far  as 
material,  provides: 

"The  father,  mother,  husband,  wife  or  children  of  a  poor  insane  person  le- 
gaUy  committed  to  and  confined  in  an  institution  supported  in  whole  or  in 
part  by  the  state,  shall  be  liable,  if  of  sufficient  ability,  for  the  support  and 
maintenance  of  such  insane  person  from  the  time  of  his  reception  in  such  in- 
stitution." 
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Section  915  provides  that  if  a  relative  of  a  poor  person  fails  to  re- 
lieve and  maintain  him,  as  provided  in  the  last  section,  the  ccxnmis- 
sioners  of  public  charities  in  the  city  of  New  York  may  apply  to  the 
Court  of  General  Sessions  of  the  county  of  New  York,  or  to  the  Su- 
preme Court  of  the  state  of  New  York,  or  to  the  County  Court  of  any 
other  county  where  the  poor  person  dwells  for  an  order  to  compel  such 
relief  upon  at  least  five  days'  written  notice  served  personally  or  by 
leaving  it  at  the  last  place  of  residence  of  the  perswi  to  whom  it  is 
directed,  and,  if  such  poor  person  be  insane  and  legally  committed  to 
and  confined  in  an  institution  supported  in  whole  or  in  part  by  the 
state,  and  his  relatives  refuse  or  neglect  to  pay  for  his  st4>port  and 
maintenance  therein,  application  may  be  made  by  the  treasurer  of  such 
institution,  in  the  manner  provided  in  this  section,  for  an  order  di- 
recting the  relatives  liable  therefor  to  make  such  payment.  Section 
916  provides  that  at  the  time  appointed  in  the  notice  the  court  or  a 
judge  thereof  must  proceed  summarily  to  hear  the  allegations  and 
proofs  of  the  parties,  and  must  order  such  of  the  relatives  of  the  poor 
person  mentioned  in  section  914  as  were  served  with  the  notice  and 
are  of  sufficient  ability  to  relieve  and  maintain  him,  and,  if  the  appli- 
cation is  made  to  secure  an  order  compelling  relatives  to  pay  for  an 
insane  poor  person  confined  in  an  institution  supported  by  the  state^ 
such  order  shall  specify  the  sum  to  be  paid  for  his  maintenance.  The 
section  also  contains  a  final  provision  to  the  effect  that  relatives  who 
are  served  with  the  notice  shall  be  deemed  of  sufficient  ability  unless 
the  contrary  shall  affirmatively  appear.  Such  an  order  would  be  a 
final  determination  and  has  been  held  to  be  in  effect  a  judgment.  Ald- 
ridge  V.  Walker,  73  Hun,  281,  26  N.  Y.  Supp.  296. 

In  the  matter  before  me,  although  the  incompetent  was  an  inmate 
of  the  hospital  in  question  for  over  19  years,  there  is  no  proof  that 
any  claim  was  ever  made  upon  the  mother  for  any  moneys  to  defray 
the  former's  support  and  maintenance.  It  does  not  appear  that  any 
order  was  ever  made,  upon  notice  to  her  or  otherwise,  fixing  her  lia- 
bility or  directing  that  she  pay  any  fixed  sum  for  the  maintenance  of 
the  incompetent,  nor  is  there  any  evidence  to  show  that  the  decedent 
ever  had  notice  of  the  resolution  fixing  the  rate  of  compensation  upon 
which  the  present  demand  is  at  least  partially  based.  It  does  appear 
from  exhibits  in  evidence  that  from  time  to  time  the  decedent  was 
notified  by  the  superintendent  of  the  hospital  that  her  daughter  was 
in  need  of  specified  articles  of  clothing  and  requesting  that  the  same 
be  sent,  and  there  was  evidence  tending  to  show  that  twice  a  year  the 
decedent  did  send  articles  of  clothing,  and  that  she  also  sent  small 
amounts  of  money  for  luxuries  for  her  afflicted  child;  but  there  is 
nothing  to  show  that  she  was  ever  requested  to  do  any  more.  The 
question  presented,  therefore,  is  whether,  without  any  order  such  as  is 
referred  to  in  the  sections  of  the  Criminal  Code  above  cited,  and  with- 
out any  opportunity  to  be  heard  upon  the  question  of  ability,  and  with- 
out any  notice  of  the  resolution  referred  to,  the  decedent  at  the  time 
of  her  death  was  nevertheless  liable  for  an  amount  which,  if  it  had 
been  collected  at  that  time,  would  have  taken  from  her  over  27  per 
cent,  of  her  entire  property. 
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I  am  of  the  opinion  that,  as  the  liability  for  the  maintenance  of  the 
incompetent  was  purely  a  statutory  one,  it  is  incumbent  upon  the 
claimant  in  question  before  it  can  recover  to  show  that  it  has  taken  all 
the  steps  required  by  statute  to  create  and  fix  the  liability  (Herendeen 
V.  De  Witt,  49  Hun,  53,  1  N.  Y.  Supp.  467),  and  it  must  be  enforced  in 
the  manner  provided  by  the  statute  (County  of  Oneida  v.  Bartholomew,. 
82  Hun,  80,  31  N.  Y.  Supp.  106,  affirmed  151  N.  Y.  655,  46  N.  E. 
1150;  Edwards  v.  Davis,  16  Johns.  281).  In  Long  Island  State  Hos- 
pital V.  Stuart,  22  Misc.  Rep.  48,  49  N.  Y.  Supp.  372,  there  was  under 
consideration  section  66  of  chapter  545  of  the  Laws  of  1896,  which, 
with  the  exception  of  a  slight  change  not  material  to  the  present  con- 
troversy, is  now  embodied  in  section  86  of  the  Insanity  Law.  In  that 
case  the  learned  justice  writing  the  opinion  says : 

'*Xt  seems  to  me  that  the  scheme  of  the  law  is  to  require  primarily  that 
the  support  of  the  Indigent  insane  shall  devolve  upon  the  relative,  that  only 
upon  failure  or  refusal  to  discharge  that  duty  is  care,  assumed  by  the  state, 
and  that  before  any  relative  can  be  legally  charged  with  liability  for  the 
board  of  the  patient  in  the  state  institution,  an  order  must  be  made  establish- 
ing the  remissness  of  such  relative,  and  directing  the  confinement  of  the 
patient  at  his  charge  and  expense." 

This  is  my  view  of  the  law.  I  do  not  read  Matter  of  Wesley,  156 
App.  Div.  403,  141  N.  Y.  Supp.  1031,  cited  by  counsel  for  the  claim- 
ant, as  holding  to  the  contrary.  In  that  case  the  question  involved 
was  whether  the  claim  against  the  estate  of  an  incompetent  was  a 
preferred  claim.  The  matter  now  at  issue  does  not  appear  to  have 
been  under  consideration. 

[4]  At  the  time  when  this  claim  is  stated  to  have  begun  to  run,  the 
decedent  was  about  84  years  of  age.  She  had  no  property  except  the 
sum  of  $1,500  in  a  savings  bank  and  about  $3,000,  which  was  the 
amount  she  had  received  when  she  sold  her  home.  The  evidence  is 
that  she  had  no  other  source  of  income.  Assuming  that  her  whole 
estate  amounted  in  round  figures  to  $5,000,  her  income  under  normal 
conditions  would  have  been  $250  per  year.  I  seriously  question  wheth- 
er under  such  circumstances  any  court  or  judge  would  have  required 
her  to  use  up  a  part  of  the  principal  of  her  estate  in  maintaining  her  af- 
flicted daughter  and  in  this  way  gradually  impoverish  herself.  There  is 
nothing  before  me  to  show  that  her  daughter  was  committed  to  the 
asylum  upon  the  application  of  the  decedent  or  with  her-  consent,  and 
no  evidence  of  the  reasonable  value  of  the  former's  maintenance  in 
the  institution  in  question  or  the  fixing  of  a  rate  therefor  prior  to  the 
resolution  referred  to  which  became  operative  in  August,  1910.  Un- 
der such  circumstances,  I  should  be  inclined  upon  the  facts  to  hold 
that  no  case  was  made  out,  if  I  were  not  of  the  opinion  above  ex- 
pressed that  no  liability  existed. 

It  follows  from  the  above  observations  that  the  claim  must  be  dis- 
missed, and  the  account  be  permitted  to  proceed  to  settlement  as  filed. 
Enter  decree  accordingly  as  provided  by  rule  16.    Decreed  accordingly. 
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<94  Misc.  Bep.  43) 

In  re  ALTHAUS'  WILL. 

(Surrogate's  Court,  Bronx  County.    December,  1915.) 

1.  Wills  <®=5>734(7) — ^Rights  of  Legatees— Interest. 

A  legacy  of  a  particular  mortgage  being  a  specific  legacy,  the  legatees 
are  entitled  to  interest  from  the  date  of  the  death  of  decedent,  instead  of 
from  one  year  thereafter. 

.  [Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  1855-1857 ;    Dec. 
Dig.  <gs»734(7).] 

2.  Wills  ^=»734r7) — Gonstbuotion— Property  Bequeathed — ^Intebest. 

Under  a  bequest  of  a  particular  mortgage,  the  legatee  is  entitled  to  inter* 
est  accrued  at  death  of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §1  1855-1857;  Dea 
Dig.  <8=»734(7).] 

Proceeding  for  the  construction  of  the  will  of  Nicolaus  Althaus. 
Decree  entered. 

Frederick  J.  Smith,  in  pro.  per. 

Adam  Wiener,  of  New  York  City,  for  respondent 

SCHULZ,  S.  The  will  of  the  decedent,  which  has  been  duly  ad- 
mitted to  probate  in  this  court,  among  other  provisions  contains  the 
following : 

•Thirteenth.  I  give  and  bequeath  the  mortgage  now  held  by  me  on  prenir 
ises  East  17th  street,  borough  of  Manhattan,  city  of  New  York,  on  which  there 
is  now  unpaid  the  sum  of  forty-five  thousand  ($45,000)  dollars,  to  my  daugh- 
ters Lena  Smith  and  Elizabeth  Ochse,  absolutely,  in  equal  shares,  and  share 
alike." 

It  appears  to  be  conceded  that  interest  upon  the  principal  of  the 
mortgage  in  question  was  payable  on  May  1st  and  November  1st  of 
each  year.  The  decedent  died  on  September  25,  1915,  so  that,  on  the 
day  of  his  death,  interest  from  May  1,  1915,  to  September  25,  1915, 
had  accrued  but  was  not  then  payable.  A  question  has  arisen  between 
the  executors  as  to  the  proper  and  lawful  method  of  distribution  of 
the  interest  which  accrued  between  the  interest  date  prior  and  that  sub- 
sequent to  the  date  of  the  death  of  the  decedent. 

[1]  The  parties  are  all  before  the  court  and  have  filed  a  written 
consent  that. the  will  be  .construed.  There  appears  to  be  no  reason 
why  the  document  should  not  be  construed  at  this  time.  Matter  of 
Heller,  86  Misc.  Rep.  148,  149  N.  Y,  S^ipp.  122,  The  legacy  of  the 
mortgage  is  a  specific  legacy.'  Roper,  Legacies,  191 ;  Schouler,  Wills 
&  Adm.  (1915)  §  1461;  Thomas,  Laws  of  Estates  Created  by  Wills, 
1494;  Underbill,  Law  of  Wills  (1900)  §§  408-409;  Matter  of  King, 
122  App.  Div.  354,  106  N.  Y.  Supp.  1073.  Being  a  specific  legacy, 
the  specific  legatees  are  entitled  to  interest  from  the  date  of  the  dea&i 
of  the  decedent,  instead  of  from  a  date  one  year  thereafter.  Murphy 
V.  Marcellus,  1  Dem.  288;  Piatt  v.  Moore,  Dem.  191.  It  follows  that 
so  much  of  the  interest  as  accrued  after  September  25,  1915,  is  pay- 
able to  the  specific  legatees,  and  I  so  conclude, 

^s^For  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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[J]  Whether  the  interest  which  accrued  on  the  mortgage  prior  to 
the  date  of  death  is  payable  to  the  specific  legatees,  or  to  the  residuary 
legatees,  presents  a  question  which  apparently  has  not  been  directly 
passed  upon  in  this  state  in  any  reported  cases  that  I  have  been  able 
to  find  or  to  which  my  attention  has  been  drawn.  There  have,  how- 
ever, been  numerous  cases  in  which  other  securities  than  mortgages 
have  been  under  consideration,  and  if  the  principles  enunciated  in 
those  cases  are  applicable  to  mortgages  I  think  the  conclusion  at  which 
I  have  arrived  is  not  without  judicial  support  in  this  state. 

If  I  were  to  consider  the  question  without  any  prior  decisions  to 
guide  me,  I  should  unhesitatingly  say  that  it  was  not  the  intention  of 
this  testator  to  make  a  distinction  between  the  principal  and  the  ac- 
crued interest,  both  secured  by  the  mortgage,  when  he  bequeathed  the 
latter.  It  is  the  duty  of  the  court  to  search  out  the  intent  of  the  tes- 
tator and  to  give  it  effect,  if  possible  (Robinson  v.  Martin,  200  N. 
Y.  159,  93  N.  E.  488),  and  courts  have  gone  very  far,  even  to  the  ex- 
tent of  inserting  or  omitting  words  and  phrases,  to  give  effect  to  such 
intent  when  once  ascertained.  Phillips  v.  Davies,  92  N.  Y.  199,  204 : 
Roe  v.  Vingut,  117  N.  Y.  204,  22  N.  E.  933;  Dreyer  v.  Reisman,  202 
N.  Y.  476,  480,  96  N.  E.  90,  36  L.  R.  A.  (N.  S.)  618. 

There  are  a  number  of  cases,  such  as  Murphy  v.  Marcellus  and 
Piatt  V.  Moore,  supra,  which  held  that  the  legatee  is  entitled  to  interest 
which  accrued  on  a  bond  and  mortgage  from  the  date  of  death ;  but 
in  all  of  those  cases  the  question  presented  was  whether  the  legatee 
was  entitled  to  the  interest  from  the  date  of  death  or  from  a  date  one 
year  subsequent  thereto.  The  matter  now  under  consideration  was 
not  discussed  or  determined  therein.  The  cases  which  hold  that  where 
income  is  given  to  a  life  tenant  the  latter  is  entitled  to  income  from 
the  date  of  death  only  have  no  bearing  upon  the  matter  in  controversy. 
Nor  do  I  believe  that  the  case  at  bar  is  controlled  by  the  decisions 
which  hold  that  dividends  on  shares  of  stock,  declared  prior  to  the 
decedent's  death,  belong  to  the  testator,  and  do  not  pass  to  a  specific 
legatee  of  the  shares  of  stock,  as  was  held  in  Matter  of  Osborne,  209 
N.  Y.  450,  103  N.  E.  723,  823,  50  L.  R.  A.  (N.  S.)  510,  Ann.  Cas. 
191 5 A,  298,  and  in  Matter  of  Leavitt,  86  Misc.  Rep.  609,  148  N.  Y. 
Supp.  758.  The  dividends  declared  upon  shares  of  stock  are  no  part 
of  the  shares  themselves.  A  share  of  stock  is  not  a  security  for  the 
payment  of  dividends,  but  rather  "a  right  which  its  owner  has  in  the 
management,  profits,  and  ultimate  assets  of  the  corporation."  Lamkin 
V.  Palmer,  24  App.  Div.  255,  48  N.  Y.  Supp.  427,  affirmed  164  N.  Y. 
201,  58  N.  E.  123. 

Looking  to  other  states,  a  case  apparently  directly  in  point  is  Flem- 
ing y.  Carr,  47  N.  J.  Eq.  549,  22  Atl.  197.  The  clause  there  under 
consideration  was: 

"I  give  and  bequeath  to  my  brother,  David  Fleming,  a  bond  and  mortgage 
of  six  thousand  five  hundred  dollars  which  I  now  hold  against  him.    ♦    ♦    • »» 

It  appeared  that  the  mortgage  was  only  for  $5,600,  and  that  at  the 
date  of  death  interest  had  accrued  on  the  mortgage.  The  court  held 
that  the  bequest  carried  the  $5,600  mortgage  and  also  the  interest  ac- 
crued and  unpaid.    The  decision  in  this  case  was  based  upon  the  Eng- 
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lish  cases  therein  cited,  an  examination  of  which  is  both  interesting 

and  instructive. 

In  Roberts  v.  Kuffin,  2  Atk.  112  (1740),  the  clause  in  question  was: 

*'I  give  to  my  son  Thomas  Roberts  £200  secured  by  a  mortgage  on  the  estate 
of  Mrs.  Marriot.    ♦    •    ♦ " 

And  the  Lord  Chancellor  said : 

'This  entitles  the  devisee  to  the  principal  only  of  the  mortgage,  and  not  to 
the  interest  from  the  time  of  the  execution  of  the  will,  nor  from  the  death 
of  the  testator,  or  any  other  time  whatever.  If  a  man  give  £300  due  upon  a 
bond  by  his  will,  this  does  not  carry  the  interest  incurred  in  the  lifetime  of  the 
testator,  because  it  is  quite  doubtful  what  it  might  amount  unto,  from  the 
uncertainty  of  the  time  the  testator  might  live  after  making  his  wllL    •    ♦    •  - 

In  Hawley  v,  Cutts,  Fr.  23  (1742),  A.  was  indebted  to  B.  in  the  sum 
of  £300.  B.  by  his  will  gave  A.  "£300  in  money  which  he  oweth  me 
upon  bond."  At  the  time  of  B.'s  death  there  was  due  nearly  £200  for 
interest,  besides  the  £300  principal,  and  the  question  was  whether  or 
no  the  words  gave  the  interest  as  well  as  the  principal  to  A.  It  was 
agreed  that  if  the  words  had  been,  "I  give  or  forgive  to  A.  the  debt  of 
£300  which  he  oweth  me,"  that  would  have  carried  the  interest  as  an 
appendant  to  the  debt,  and  it  was  decreed : 

•That  A,  should  have  only  the  £300  for  that  the  Interest  is  a  fruit  taXlea 
from  the  tree  in  the  life  of  the  testator,  and  he  shall  have  the  £300  barely  as 
he  gave  it  him." 

A  note  to  this  case  states : 

'The  difference  Is,  certainly,  rather  a  technical  one;  but  the  distinction, 
though  refused,  may  be  maintained,  on  the  ground  tliat,  in  the  one  case,  the 
bond  debt  itself  Is  formally  and  specifically  given ;  but,  in  the  ottier,  the  legacy 
may  be  construed  as  a  mere  pecuniary  one,  with  the  subsequent  reference  to 
the  bond  as  a  convenient  mode  of  payment." 

In  Harcourt  v.  Morgan,  2  Keen,  274  (1838),  testator  provided  in  a 
codicil  as  follows : 

'*I  give  and  bequeath  to  my  good  friends,  William  Hall  and  his  sister  Mar- 
tha Hall,  in  equal  shares,  the  amount  of  the  bond  I  hold  from  Sir  James  Hoare, 
Bart.,  for  £1,300." 

The  Master  of  the  Rolls  held  that  the  legatees  were  entitled  to  the 
arrears  of  interest  on  the  bond,  as  well  as  to  the  principal. 

In  Kent  v.  Tapley,  11  Jur.  940  (1847),  the  bequest  was  of  bonds 
enumerated,  and  the  court  held  that  the  gift  was  specific,  and  carried 
arrears  of  interest  due  at  the  death  of  the  testator. 

The  distinction  which  the  English  cases  make  appears  to  be  that  if 
a  legacy  is  expressed  in  an  amount,  even  though  that  amount  be  pay- 
able out  of  a  sum  secured  by  the  bond  and  mortgage  or  evidenced  by 
some  other  security,  the  accrued  interest  does  not  pass,  but  if  the  se- 
curity itself  is  bequeathed  the  specific  legatee  is  entitled  to  such  inter- 
est. Such,  I  think,  is  also  the  effect  of  the  opinions  in  this  state,  al- 
though the  specific  question,  in  so  far  as  interest  on  debts  secured  by 
mortgage  is  concerned,  has  apparently  not  been  passed  upon.  In  Mat- 
ter of  Solomon,  165  App.  Div.  276,  150  N.  Y.  Supp.  835,  the  court 
said: 
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''The  bequest  to  the  appellant  was  not  money  or  the  proceeds  of  property, 
but  of  a  certain,  definite,  specified  thing,  viz.  the  mortgage  and  bond  for  $10,000. 
•  •  •  The  thing  given  could  be  distinguished  from  all  other  property  be- 
longing to  the  testatrix  at  the  time  of  her  death  could  be  readily  identiflcfd 
if  it  existed,  and  delivered  to  the  legatee  as  the  particular  thing  ^ven.  This 
made  it,  within  all  the  authorities  to  which  my  attention  has  been  called,  a 
specific  legacy.*' 

In  .the  matter  before  me  for  determination  the  thing  given  and  set 
apart  and  to  be  delivered  to  the  specific  legatee  was  the  mortgage,  not 
merely  the  principal  sum  secured  by  it,  but  also  the  interest  moneys 
appendant  to  it.  Fleming  v.  Carr,  supra ;  Parkinson  v.  Parkinson,  2 
Bradf .  Sur.  77.    See,  also,  Underbill,  Law  of  Wills,  §  409,  as  follows : 

"A  legacy  of  a  bond  or  of  a  note  carries  with  it,  in  the  absence  of  statute 
requiring  apportionment,  all  the  interest  which  has  accrued  to  the  death  of 
the  testator." 

That  accrued  interest  passes  with  specific  bequests  of  some  securi- 
ties has  been  held  in  this  state.  Thus  in  Matter  of  Hastings,  6  Dem. 
307,  it  was  held  that  dividends  declared  after  death,  which  had  been 
earned  before  death,  went  to  the  specific  legatees  of  the  stock.  In 
Estate  of  William  H.  Boyer,  N.  Y.  L.  J.,  June  12,  1915,  a  bequest  of 
bonds  was  held  to  carry  with  it  the  interest  due  and  evidenced  by  at- 
tached coupons.  In  Matter  of  Cans,  60  Misc.  Rep.  282,  286,  112  N. 
Y.  Supp.  259,  modified  in  other  respects  sub  nom.  Matter  of  Franken- 
heimer,  130  App.  Div.  454,  114  N.  Y.  Supp.  975,  affirmed  195  N.  Y. 
346,  8&  N.  E.  374,  133  Am.  St.  Rep.  803,  it  was  held  that  a  bequest  of 
a  $10,000  policy  of  insurance  carried  with  it  all  its  accretions. 

I  am  in  accord  with  the  reasoning  in  the  cases  referred  to,  and  con- 
strue the  clause  in  question  to  contain  a  specific  legacy  of  the  mort- 
gage mentioned,  which  carried  with  it  the  interest  remaining  unpaid 
at  the  time  of  the  death  of  the  decedent,  as  well  as  such  interest  as 
accrued  thereafter. 

Decreed  accordingly. 


(94  Misc.  Rep.  17) 

In  re  ROWB'S  ESTATE. 

Surrogate's  Court,  Dutchess  County.    July,  1915.) 

Wiixs    <e=»497(3>-— CoNSTRtJCTioN — Designation    of   I^oatess — Grandchil- 
dren. 

Where  a  testator  left  his  residuary  estate  in  equal  shares  to  such  of  the 
grandchildren  of  two  deceased  uncles  as  should  survive  testator,  except 
one  grandchild  of  each  uncle  otherwise  provided  for  in  the  will,  and  by 
codicil  provided  for  the  children  of  one  of  his  uncle's  grandchildren,  who 
predeceased  the  testator,  other  children  of  the  grandchildren  of  either  of 
the  uncles  are  excluded,  and  the  share  of  a  grandchild  who  died  after 
the  testator  goes  to  her  next  of  kin. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  1082;  Dec  Dig. 
«=»497(3).l 

Proceeding  by  the  executors  of  the  will  of  Horatio  Rowe  for  a  con- 
struction of  his  will.    Decree  entered. 

Decree  affirmed,  In  re  Judson,  157  N.  Y.  Supp.  1130. 

^=9For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Nambered  DlgesU  ft  Indexes 
158N.Y.S.-63 
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A.  Lee  Wager,  of  Rhinebeck,  and  Charles  A.  Hopkins,  of  Pough- 
keepsie,  for  petitioning  executors. 

Wm.  J.  &  Wm.  C.  Roche,  of  Troy,  for  grandchildren. 

Morschauser  &  Mack,  Harry  Arnold,  and  C.  W.  H.  Arnold,  all  of 
Poughkeepsie,  for  great-grandchildren. 

GLEASON,  S.  This  is  a  proceeding  by  the  executors  of  the  will  of 
Horatio  Rowe,  deceased,  uncler  section  2615  of  the  Code  of  Civil  Pro- 
cedure, to  obtain  a^construction  of  the  last  will  and  testament  of  Hora- 
tio Rowe,  deceased,  who  died  March  20,  1914,  the  will  being  admitted 
to  probate  June  16,  1914.  The  will  is  dated  May  8,  1907.  There  are 
four  codicils  thereto,  dated  respectively  January  27,  1908,  March  24, 
1910,  May  5,  1911,  and  February  24,  1912.  The  testator  did  not  leave 
any  children  or  descendants  surviving  him.  The  personal  estate 
amounts  to  about  $290,000,  and  the  real  estate  $30,000.  Construction 
is  sought  of  the  ninth  clause  of  said  will  which  reads  as  follows : 

"Ninth.  All  the  rest,  residue  and  remainder  of  my  estate  and  property  both 
real  and  personal  of  whatever  name  or  nature  of  which  I  may  die  seized  or 
possessed  I  give  device  and  bequeath  as  follows: 

"One-half  thereof  I  give,  devise  &  bequeath  to  the  grandchildren  of  my 
Uncle  Garrett  M.  Rowe  deceased  who  may  survive  me  in  equal  portions 
share  and  share  alike.  And  the  other  half  thereof  I  give,  devise  and  bequeath 
to  the  grandchildren  of  my  Uncle  Wniiam  M.  Rowe  deceased  who  may  survive 
me  share  and  share  aUke. 

"Mary  Rowe  Lant  is  not  to  be  included  in  the  above  bequest  to  the  grand* 
children  of  my  Uncle  Garrett  M.  Rowe  deceased,  and  WiUiam  Cookiugham  is 
not  to  be  included  in  the  above  bequest  to  the  grandchildren  of  William  M. 
Rowe,  deceased." 

It  is  contended  that  children  of  grandchildren  of  Garrett  M.  Rowe, 
deceased,  and  of  William  M.  Rowe,  deceased,  who  predeceased  the 
testator,  are  entitled  to  share  in  the  residue  disposed  of  by  the,  above 
clause.  With  this  contention  I  am  unable  to  agree.  The  language  of 
the  ninth  clause  is  clear  and  explicit.  There  is  nothing  in  any  other 
part  of  the  will  or  of  the  codicil  which  confuses  or  throws  any  doubt 
upon  the  terms  of  that  paragraph.  In  plain  words,  the  testator  gave 
one-half  of  his  residuary  estate  to  a  class  of  persons  whom  he  de- 
scribed as  the  grandchildren  of  his  uncle,  Garrett  M.  Rowe,  and  the 
other  half  to  a  class  of  persons  whom  he  described  as  grandchildren 
of  his  uncle,  William  M.  Rowe.  In  both  cases  the  persons  who  were 
to  take  were  those  who  survived  the  death  of  the  testator.  The  gift 
was  to  classes. 

At  the  time  of  the  making  of  the  will  and  at  the  time  of  the  death  of 
the  decedent  there  were  persons  in  existence  who  answered  the  descrip- 
tion of  such  classes.  I  have  studied  the  will  carefully  to  ascertain  an 
intention  on  the  part  of  the  testator  that  the  term  "grandchildren" 
should  include  great-grandchildren,  but  am  unable  to  discover  any  such 
intent,  either  in  the  will  itself,  or  the  codicils  thereto.  In  fact,  the  con- 
trary seems  to  be  the  fact. 

In  paragraph  third  of  said  will  he  provides  for  Mary  Rowe  Lant,  a 
grandchild  of  Garrett  M.  Rowe,  and  expressly  states  that  she  shall 
have  no  share  in  his  residuary  estate.  In  paragraph  seventh,  he  pro- 
vides for  William  Cookingham,  a  grandson  of  his  uncle  William  M. 
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Rowe,  deceased,  and  expressly  provides  that  he  is  not  to  be  included  in 
the  residuary  bequest.  In  the  third  codicil,  which  is  to  me  a  significant 
indication  of  testator's  intention,  it  provides  for  the  children  of  Albert 
R,  Carpenter,  who  was  a  grandson  of  Garrett  M.  Rowe,  who  prede- 
ceased the  testator. 

I  have  decided  and  determined  that  by  the  true  construction  of  the 
will  of  the  testator  such  persons  only  as  fall  within  the  description  of 
grandchildren  of  the  testator's  uncles,  Garrett  M.  Rowe  and  William 
M.  Rowe,  respectively,  and  who  survived  the  testator,  are  qualified 
and  are  entitled  to  take  under  the  provbions  of  the  ninth  paragraph 
of  said  will,  except  as  to  Isapheme  Mott,  granddaughter  of  William 
M.  Rowe,  who  survived  the  testator,  her  next  of  kin  are  entitled  to  take 
the  share  which  vested  in  their  mother  upon  the  death  of  the  testator. 

I  direct  that  a  decree  be  entered  in  accordance  with  the  above  de- 
cision.   E>ecreed  accordingly. 


(94  Misc.  Rep.  7) 

In  re  MILLIMAN. 

(Surrogate's  Ck)urt,  Herkimer  Ck)uiity.     February,  1916.) 

Descent  and  Distbibution  ^=5*41 — Pebsons  Bntitucd — Half- Blood  Ck)us- 

INS. 

Under  Decedent  Estate  Law  (Oonsol.  Laws,  c.  13)  $  88,  subd.  4,  provid- 
ing for  descent  to  the  brothers  and  sisters  of  the  mother  of  intestate  and 
to  the  descendants  of  such  as  shall  have  died,  where  none  of  the  heirs  pre- 
viously mentioned  survive  testator,  and  section  90,  providing  that  rela- 
tives of  the  half  blood  shall  inherit  equally  with  those  of  the  whole 
blood  in  the  same  degree,  unless  the  inheritance  came  to  the  intestate  by 
descent,  devise,  or  gift  from  an  ancestor,  a  decedent's  maternal  half- 
blood  cousins  inherit  equally  with  the  maternal  whole-blood  cousins. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent.  Dig. 
§1  116,  IIT;   Dec.  Dig.  <8=»41.] 

Application  by  Harriet  L.  Milliman  for  decree  establishing  a  right 
of  inheritance  to  lands  whereof  Daniel  H.  Eastman  died  seised.  De- 
cree entered. 

S.  H.  Newberry,  of  Little  Falls,  for  petitioner. 
Walter  A.  Swan,  of  Rochester,  for  Louise  Graham* 

BELL,  S.  Daniel  H.  Eastman  died  intestate  November  13,  1914, 
seised  and  possessed  of  a  farm  situate  in  the  town  of  Fairfield,  this 
county,  which  descended  to  him  from  his  father.  He  left  no  widow 
or  descendant,  no  brother  or  sister,  nor  descendant  of  a  deceased 
brother  or  sister,  no  paternal  uncle  or  aunt,  nor  descendant  of  such 
deceased  uncle  or  aunt.  He  left  descendants  of  maternal  uncles  and 
aunts,  both  of  the  whole  and  half  blood,  to  wit,  first  cousins,  etc.,  of 
intestate,  and  hereinafter  referred  to  as  maternal  whole  or  half  blood 
cousins. 

His  maternal  grandfather.  Christian  Barnhart,  was  married  twice. 
First  wife  was  Euphany  Bodine,  of  which  marriage  were  six  children, 
half-blood  brothers  and  sisters  of  decedent's  mother.  Second  wife  was 
Lydia  Eastman,  of  which  marriage  were  five  children,  one  being  de- 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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cedent's  mother.  Decedent's  father  and  mother  were  first  cousins. 
These  maternal  whole-blood  first  coushis  were  also  paternal  second 
cousins  of  intestate.  Their  grandmother,  Lydia  Eastman  Barnhart, 
was  a  sister  of  intestate's  paternal  grandfather,  Daniel  Hitchcock 
Eastman. 

It  is  claimed  that,  by  section  90,  Decedent  Estate  Law,  these  maternal 
half-blood  cousins  are  excluded,  for  the  reason  that  they  are  not  of 
the  blood  of  the  intestate's  ancestor,  and  that  the  whole-blood  cousins 
take  the  whole  farm.  I  am  unable  to  agree  with  this  construction.  If 
these  maternal  half-blood  cousins  are  excluded,  and  there  was  no  ma- 
ternal whole-blood  cousin,  resort  would  have  to  be  had  to  the  course 
of  the  common  law,  and,  if  no  relative  was  found  who  would  take 
thereunder,  then  the  property  would  escheat  to  the  state. 

Then,  again,  if  the  construction  claimed  is  correct,  the  maternal 
whole-blood  cousins  would  inherit,  even  though  they  are  not  of  the 
blood  of  the  paternal  ancestor ;  but,  unless  the  maternal  half-blood 
cousins  are  of  the  blood  of  the  paternal  ancestor,  they  are  excluded. 
I  do  not  think  it  makes  any  difference  whether  any  of  them  are  of  the 
blood  of  the  ancestor  or  not.  Subdivision  4  of  section  88  of  the  De- 
cedent Estate  Law,  by  reason  of  there  being  no  person  on  the  father's 
side  to  inherit,  transfers  this  farm  to  certain  relatives  of  the  mother, 
and  it  is  to  her,  and  not  this  intestate,  or  his  father,  that  we  look  to 
find  who  they  are,  to  wit : 

"Brothers  and  sisters  of  the  mother  of  the  intestate,  and  to  the  descendants 
of  such  as  shall  have  died,  or  if  all  have  died  to  their  descendanta" 

The  last  part  of  subdivision  4  provides  that: 

"In  all  cases  mentioned  in  this  section  the  inheritance  shaU  descend  to 
the  brothers  and  sisters  of  the  intestate's  father  or  mother,  as  the  case  may 
be,  or  to  their  descendants  in  like  manner  as  if  they  had  been  the  brothers 
and  sisters  of  the  intestate." 

So  that  this  farm  descends  to  these  maternal  whole  and  half  blood 
cousins  "in  like  manner  as  if  they  had  been  the  brothers  and  sisters 
of  the  intestate."  Beebee  v.  Griffing,  14  N.  Y.  235,  239,  240.  Broth- 
ers and  sisters  of  the  half  blood  are  included  in  a  statutory  provision 
for  descent  to  brothers  and  sisters,  unless  a  contrary  intention  ai>- 
pears.  Anderson  v.  Bell,  140  Ind.  375,  39  N.  E.  735,  29  L.  R.  A. 
541 ;  Lynch  v.  Lynch,  132  Cal.  214,  64  Pac.  284;  Sheffield  v.  Lovering, 
12  Mass.  490,  29  L.  R.  A.  544,  note  "d"  and  cases  cited. 

The  first  clause  of  section  90,  viz.,  ''Relatives  of  the  half  blood  and 
their  descendants  shall  inherit  equally 'with  those  of  the  whole  blood 
and  their  descendants,  in  the  same  degree,"  may  be  applicable;  but 
I  am  convinced  that  the  second  clause,  viz.,  "unless  the  inheritance 
came  to  the  intestate  by  descent,  devise  or  gift  from  an  ancestor,  in 
which  case  all  those  who  are  not  of  the  blood  of  such  ancestor  shall 
be  excluded  from  such  inheritance"  is  not  applicable  to  the  question 
presented.  These  whole-bloods  inherit,  not  by  reason  of  being  of 
the  blood  of  the  ancestor,  but  by  reason  of  being  descendants  of 
brothers  and  sisters  of  the  mother  of  the  intestate;  and  the  half-bloods 
inherit  for  the  same  reason. 
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Suppose  this  farm  had  descended  to  the  intestate  from  his  mother, 
then  I  cannot  see  how  the  second  clause  of  section  90  could  ever 
have  been  intended  to  have  any  bearing,  for  the  reason  that  maternal 
uncles  and  aunts  and  their  descendants  are  always  "of  the  blood"  of 
the  mother — ^may  be  half-blood,  but  that  is  "of  the  blood."  It  seems 
incredible  that  the  Legislature  intended  that,  after  making  provision 
to  transfer  real  property  in  default  of  ancestral  heirs  to  certain  rela- 
tives of  the  other  side— different  family — ^nonancestral,  it  intended  to 
provide  that  the  maternal  whole-blood  uncles  and  aunts  and  descend- 
ants of  such  as  shall  have  died,  whether  of  the  blood  of  the  paternal 
ancestor  or  not,  shall  inherit;  but  if  there  is  a  maternal  half-blood 
uncle  or  aunt,  or  descendant  of  such,  they  must  be  of  the  blood  of 
the  paternal  ancestor,  or  they  "shall  be  excluded/'  It  is  rare  to  find 
such  a  maternal  cousin  who  has  any  of  the  blood  of  such  a  paternal 
ancestor. 

In  Farmers'  Loan  &  Trust  Co.  v.  Polk,  166  App.  Div.  43,  151  N. 
Y.  Supp.  618,  Israel  Corse  made  two  trust  deeds,  one  relating  to 
personal  and  the  other  to  real  property,  for  the  benefit  of  James  K. 
Polk,  who  was  a  son  of  his  sister.  This  nephew  was  given  the  income 
for  life  and  the  power  of  appointment  to  dispose  of  the  corpus  by  his 
will,  and  in  the  event  of  his  failure  to  exercise  the  power  of  appoint- 
ment, the  lawful  kindred  of  said  James  K.  Polk  should  become  invested 
and  entitled  to  said  real  property.  Polk  died  without  exercisii^  the 
power  of  appointment.  He  left  a  half-brother  Tasker  Polk,  by  the 
marriage  of  his  father  to  a  subsequent  wife,  not  of  the  blood  of  Israel 
Corse,  who  left  children  and  grandchildren,  who  survived  James  K. 
Polk,  and  who  claimed  said  real  property,  and  the  court  held  that  the 
half-brother,  Tasker  Polk,  took  said  real  property  as  the  lawful  kindred 
of  said  James  K.  Polk  under  the  provision  of  said  trust  deed,  and  that 
section  90  was  not  applicable. 

In  Stack  v.  Leberman,  169  App.  Div.  92,  154  N.  Y.  Supp.  490,  Mary 
Gannon,  the  owner  of  real  property,  died  leaving  a  will  whereby,  after 
directing  the  payment  of  debts  and  funeral  expenses,  she  gave :  First. 
To  her  stepdaughter,  Katie,  $500.  Second.  To  her  sister,  Ellen,  $200. 
Third.  To  her  daughter  Theresa,  during  her  life,  the  income  of  all  the 
remainder  and  at  her  death  the  remainder  to  Theresa's  heirs.  Theresa 
died  leaving  no  child  or  descendant,  no  parent,  no  brother  or  sister,  nor 
a  descendant  of  a  deceased  brother  or  sister,  of  the  whole  blood,  but 
left  said  Katie,  her  half  sister  (different  mothers) ;  and  the  court  held 
that  Katie,  half  sister,  was  the  heir  of  Theresa  and  took  the  prop- 
erty under  the  fourth  paragraph  of  said  will  to  the  exclusion  of  the 
brothers  and  sisters  of  Mary  Gannon  and  that  section  90  was  not  ap- 
plicable. 

In  Pond  V.  Erwin,  113  Ind.  243,  15  N.  E.  272,  intestate,  having  in- 
herited an  interest  in  land  from  her  mother,  left  no  descendants,  nor 
brother  or  sister  of  the  whole  blood,  but  left  maternal  uncles  and  aunts 
and  a  half-brother,  child  by  the  marriage  of  her  father  to  a  second 
wife ;  and  the  court,  in  construing  a  statute  similar  to  section  90,  held 
that,  if  the  deceased  had  also  left  surviving  her  a  whole-blood  or  half- 
blood  brother  or  sister  on  her  mother's  side  (that  is,  of  the  blood  of  the 
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mother),  he  or  she  would  have  taken  the  estate  which  descended  from 
the  mother  to  the  exclusion  of  one  who  was  not  of  the  same  maternal 
blood,  but  that,  as  the  deceased  left  no  brother  or  sister,  either  of  the 
whole-blood  or  half-blood,  on  the  mother's  side,  her  entire  estate  de- 
scended to  kindred  of  the  half-blood,  her  half-brother,  the  same  as 
if  he  was  of  the  whole-blood.  Descent  and  distribution  among  kindred 
of  the  half-blood  are  discussed  at  length  in  the  note  to  Anderson  v. 
Bell,  140  Ind.  375,  39  N.  E.  735,  29  L.  R.  A.  541,  and  also  discussed 
in  the  note  to  Stockton  v.  Frazier,  81  Ohio  St.  227,  90  N.  E.  168,  26  L. 
R.  A.  (N.  S.)  603. 

I  am  of  the  opinion  that  this  inheritance  descends  to  both  of  these 
maternal  whole  and  half  blood  cousins  and  a  decree  may  be  prepared 
accordingly.    Decreed  accordingly. 


m  Misc.  Rep.  54) 

In  re  LOTHROP'S  ESTATE. 

In  re  MACK. 

(Surrogate's  Court,  New  York  Ck>uuty.    February  25.  1916w) 

&XECUT0B8  AND  ADMINISTRATORS  ^=»221(4) — ESTATES  OF  DeCEDENTV— CLAIMS — 

Evidence — Sufficienct. 

Where  claimant  sought  reimbursement  for  premiums  paid  on  p<^iC7  of 
insurance  of  which  deceased  was  beneficiary,  evidence  held  insufficient 
to  establish  the  validity  of  the  indebtedness,  not  showing  an  agreement 
by  decedent  to  reimburse  claimant,  and  hence  the  claim  must  be  disal- 
lowed. 

[Ed.  Note. — I\>r  other  cases,  see  Executors  and  Administrators,  Cent, 
Dig.  §{  908,  903%,  1872-1874.  1876;   Dec.  Dig.  <8=»221(4).] 

In  the  matter  of  the  estate  of  Fannie  M.  Lothrop,  deceased.  Claim 
by  Franklin  D.  Mack  disallowed. 

Uterhart  &  Graham,  of  New  York  City  (Alfred  M.  Schaffer,  of 
New  York  City,  of  counsel),  for  executor. 

Paul  M.  Crandell,  of  New  York  City,  for  claimant. 
Surtro'  &  Wright,  of  New  York  City,  for  E.  Ruth  Varney, 

FOWLER,  S.  Franklin  D.  Mack,  a  brother  of  the.  decedent,  filed 
a  claim  with  the  executors  of  decedent's  estate  for  the  sum  of  $1,694.02. 
The  claim  is  based  upon  moneys  alleged  to  have  been  loaned  by  the 
claimant  to  the  decedent  for  the  purpose  of  pa)ang  premiums  upon 
a  policy  of  insurance  issued  to  Ira  M.  Lothrop,  the  husband  of  the 
decedent,  and  payable  to  the  decedent  or  such  other  person  as  might 
be  the  beneficiary  at  the  date  of  the  maturity  of  the  policy. 

The  claimant  attempted  to  prove  that  he  loaned  the  decedent  the 
sum  of  $34.60  in  June,  1902,  for  the  purpose  of  paying  the  bimonthly 
premium  on  the  policy,  and  that  thereafter  he  continued  to  pay  such 
premiums  until  1907,  when  the  company  which  issued  the  policy  was 
dissolved.  No  competent  evidence  was  adduced  before  me  to  prove 
that  the  decedent  agreed  with  the  claimant  to  pay  him  any  of  the 
amounts  alleged  to  have  been  advanced  by  him  in  settlement  of  the 
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premiums,  and  no  competent  evidence  was  adduced  to  prove  that  the 
claimant  paid  any  of  such  premiums  at  the  request  of  the  decedent. 
The  testimony  which  was  submitted  by  the  claimant  would  seem  to 
indicate  the  existence  of  an  agreement  between  the  claimant  and  the 
decedent  that  upon  the  death  of  the  insured  the  claimant  should  be 
reimbursed  out  of  the  proceeds  of  the  policy  of  insurance  for  any  ad- 
vances made  by  him  in  paying  the  premiums.  This  is  the  only  con- 
clusion that  can  be  deduced  from  claimant's  Exhibit  No.) 9.  It  also 
seems  to  be  the  theory  of  the  claimant's  counsel,  as  he  stated  upon  the 
hearing  before  me,  that : 

"The  purport  of  these  letters  is  to  the  effect  that  he  (claimant)  waa  to 
be  repaid  when  the  brother-in-law  died  out  of  the  proceeds  of  the  policy." 

As  the  claimant  has  failed  to  sustain  the  burden  of  proving  the  va- 
lidity of  his  claim  as  an  indebtedness  of  the  decedent's  estate,  the  claim 
is  disallowed. 


(94  Misc.  Rep.  52) 

In  re  LOTKROFS  ESTATE. 

In  re  VARNEY. 

(Surrogate*?  <3ourt,  New  York  Ounty.    February  25,  1918.) 

Executors  and  Aoministbatobs  ^=s»221(4) — ^Estaties  of  Decedent — Glaucs — 
Evidence — Sufficienct. 

Where  claimant  demanded  reimbursement  for  expenses  of  a  journey 
in  going  to  visit  decedent  and  for  nursing  decedent  when  she  arrived, 
evidence  held  not  to  entitle  claimant  to  compensation  for  any  services 
rendered,  but  to  entitle  her  to  reimbursement  for  railroad  fare  for  her 
Journey. 

[Ed.  Note. — B\>r  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  903,  903%,  1872-18T4,  1876;    Dec.  Dig.  <g=»221(4).] 

In  the  matter  of  the  estate  of  Fannie  M.  Lothrop,  deceased.  Claim 
of  E.  Ruth  Varney  reduced,  and,  as  reduced,  allowed. 

Sutro  &  Wright,  of  New  York  City  (Boardman  Wright,  of  New 
York  City,  of  counsel),  for  claimant. 

Uterhart  &  Graham,  of  New  York  City  (Alfred  M.  Schaffer,  of 
New  York  City,  of  counsel),  for  executor. 

FOWLER,  S.  This  is  a  proceeding  to  determine  the  validity  of  a 
claim  filed  by  E.  Ruth  Varney  against  the  estate  of  the  decedent  for 
the  sum  of  $332.  The  alleged  claim  is  for  railroad  fare  expended 
by  the  claimant  in  coming  from  Oshkosh,  Wis.,  to  New  York,  and 
services  rendered  by  her  to  the  decedent.  For  some  time  prior  to  the 
date  of  decedent's  death  she  had  corresponded  with  the  claimant,  and 
in  September,  1912,  when  acknowledging  the  receipt  of  flowers  sent 
to  her  by  the  claimant,  she  suggested  that  the  claimant  come  to  New 
York.  The  claimant  came  here  about  the  middle  of  October,  1912, 
and  lived  at  the  home  of  the  decedent  for  about  nine  weeks.  She  had 
visited  the  decedent  in  1910  and  remained  with  her  about  a  month. 

The  claimant  alleges  that  she  assisted  the  trained  nurse  who  was  in 
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attendance  upon  the  decedent,  and  that  the  decedent  told  her  she  would 
be  repaid  for  her  services.  The  claimant  is  a  music  teacher,  and  not 
a  trained  nurse.  There  is  no  corroboration  of  the  alleged  conversa- 
tion between  the  claimant  and  the  decedent  in  regard  to  paying  claim- 
ant for  her  services.  The  friendly  relations  existing  between  the  de- 
cedent and  the  claimant,  as  evidenced  by  the  latter!s  visit  at  the  home 
of  the  decedent  in  1910,  as  well  as  the  fact  that  the  claimant  did  not 
render  any  services  in  a  professional  capacity,  lead  me  to  believe  that 
neither  the  decedent  nor  the  claimant  intended  that  any  service  per- 
formed by  the  latter  while  visiting  at  the  home  of  the  decedent  should 
be  the  subject  of  monetary  remuneration.  This  conclusion  receives 
additional  force  from  the  fact  that  the  claimant  did  not  present  her 
claim  against  the  decedent's  estate  until  nearly  two  years  after  de- 
cedent's death. 

While  I  feel  that  the  claimant  is  not  entitled  to  recover  compensation 
for  any  services  alleged  to  have  been  rendered  to  the  decedent,  I  think 
it  was  the  intention  of  the  decedent  to  compensate  her  for  the  railroad 
expenses  incurred  in  coming  to  New  York.  This  amounted  to  $62, 
and  I  will  allow  the  claim  to  that  extent,  but  dismiss  it  as  to  the  balance. 


In  re  HARPER'S  ESTATB. 
(Surrogate's  Court,  New  York  Couaty.    May  1,  1016.) 

Executors  and  Administrators  ^=»294 — Account — ^Powers  of  Court. 

The  surrogate  cannot  determine  whether  a  legacy  shall  be  paid,  on  re- 
quest of  the  executors  and  in  the  absence  of  suit  to  compel  payment, 
where  there  is  an  unpaid  note  of  the  legatee  in  the  hands  of  the  executors 
of  the  same  amount  as  the  legacy ;  but  that  is  a  matter  within  the  discre- 
tion of  the  executors. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  1169-1184 ;   Dec.  Dig.  <©=>294.1 

Proceeding  in  the  matter  of  the  estate  of  Joseph  W.  Harper,  in 
which  the  executors  filed  an  account  and  asked  instructions.  Instruc- 
tions denied. 

Olin  &  Phelps,  of  New  York  City  (W.  G.  Murphy,  Jr.,  of  New  York 
City,  of  counsel),  for  petitioners. 

Crawford  &  Tuska,  of  New  York  City  (Benjamin  Tuska,  of  New 
York  City,  of  counsel),  for  claimant. 

William  Spoerle,  of  New  York  City,  for  general  guardian. 

FOWLER,  S.  The  executors  have  filed  their  account  and  ask  the 
surrogate  for  instructions  as  to  whether  they  should  pay  a  certain  leg- 
acy of  $1,000. 

The  testator  died  in  1896,  leaving  a  will  by  which  he  bequeathed 
$1,000  to  his  sister,  Emma  Harper  Dodge.  The  executors  found 
among  the  testator's  papers  a  promissory  note  for  $1,000,  dated  Sep- 
tember 16,  1886,  signed  by  Emma  Harper  Dodge,  and  payable  to  the 
testator.    They  filed  their  account  in  1900,  but  no  action  was  brought 
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to  compel  the  payment  of  the  note  and  no  provision  was  made  in  the 
decree  for  the  payment  of  the  legacy  of  $1,000.  The  decree  expressly 
provided  that  the  executors  should  retain  the  sum  of  $2,500  to  pay 
any  judgment  which  might  be  obtained  by  Emma  H.  Dodge  in  an  ac- 
tion or  proceeding  brought  to  recover  the  legacy.  No  proceeding  was 
brought  in  this  court  to  compel  the  payment  of  the  legacy,  and  the 
executors  now  ask  the  court  for  instructions  as  to  whether  they  should 
pay  it  to  the  legal  representative  of  Emma  Harper  Dodge,  the  latter 
having  died  in  1914. 

The  court  cannot  authorize  the  executors  to  pay  the  legacy  or  to  re- 
fuse p3Lymtnt  thereof,  as  the  question  is  not  properly  before  the 
court  at  this  time.  If  the  representative  of  the  deceased  legatee  should 
bring  a  proceeding  to  compel  the  payment  of  the  legacy,  the  executors 
could  interpose  any  defense  to  which  they  considered  themselves  en- 
titled,  and  the  surrogate  could  then  determine  the  question  as  to 
whether  the  legacy  should  be  paid.  But  in  this  proceeding  there  is  no 
issue  upon  which  the  court  can  make  a  judicial  determination,  and 
the  executors  must  be  left  to  their  own  discretion  as  to  the  advisabil- 
ity of  paying  the  legacy  or  settling  their  account  upon  the  assumption 
that  it  has  been  satisfied  or  barred  by  the  statute  of  limitations. 

Proceed  accordingly. 


(94  Misc.  Rep.  12) 

In  re  POTTER'S  WILL  (two  cases). 

(Surrogate's  CJourt,  Rensselaer  County.    February,  1916.) 

1.  JuBT  ^=>19(7%)— Right  to  Jury  TaiAii— Pbobatb  Pbocebdinqs. 

Under  Code  Civ.  Proc.  {  2538,  providing  that,  in  any  proceeding  for  the 
probate  of  a  wlU  in  whleli  any  controverted  question  of  fact  arises,  the 
surrogate  must  make  an  order  directing  trial  by  Jury  if  any  party  appear- 
ing in  the  proceeding  seasonably  demands  it,  and  section  2617,  requiring 
objections  to  be  filed  at  or  before  the  close  of  testimony  on  behalf  of  the 
proponent,  or  at  such  subsequent  time  as  the  surrogate  may  direct,  and 
that,  if  a  Jury  trial  of  any  issue  is  desired,  it  must  be  demanded  in  the 
objections,  the  right  to  demand  a  jury  trial  is  not  limited  to  a  person  op- 
posed to  the  probate,  but  is  given  by  section  2538  to  any  party  appearing 
in  the  proceedings. 

[Ed.  Note.~For  other  cases,  see  Jury,  Cent.  Dig.  §  111 ;  Dec.  Dig.  <©=» 
19(7%).] 

2.  JURT  ^=:»25(6) — Right  to  Jubt  Trial — Probate  Proceedings— Demand. 

A  written  demand  by  the  proponent  of  a  will  for  a  Jury  trial  filed  De- 
cember 19,  1914,  after  the  filing  of  written  objections  to  the  probate  on 
November  9,  1914,  and  a  demand  for  jury  trial  in  the  objections  to  the 
probate  of  another  will  of  the  same  testator,  filed  on  the  return  day  of 
citation,  were  both  seasonable. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  {§  159-164 ;  Dec.  Dig. 
<8=»25(6).] 

8.  Jury  ^=»19(7%) — ^Right  to  Jury  Trial— Discretion  of  Surrogate. 

An  amendment  of  Code  Civ.  Proc.  §  2538  made  April  13,  1915,  giving 
the  surrogate  power  in  his  own  discretion  to  order  a  Juiy  trial  when  no 
seasonable  demand  had  been  made  therefor,  applies  to  pending  probate 
proceeding. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent.  Dig.  |  111 ;  Dec.  Dig.  «=» 
19(7%).] __^ 
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4.  Wills  ^s>312~-Pbobatb— Consolidation  of  Pbooebdings — ^DiscBmoN  or 
Court. 

The  consolidation  of  two  proceedings  for  the  probate  of  distinct  Instru- 
ments as  the  last  will  of  testator,  in  which  the  parties  are  Identical  and 
no  issues  have  been  tried,  is  within  the  discretion  of  the  surrogate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §  739 ;  Dec.  Dig.  <8=5> 
812.1 

In  the  matter  of  the  estate  of  Charlotte  Potter,  deceased.  Proceed- 
ings for  probate  of  two  wills,  ordered  consolidated  for  jury  trial. 

Order  affirmed  157  N.  Y.  Supp.  1142, 

Douglas  &  Gordon,  of  Troy,  for  petitioner  for  probate  of  will  of 
May  8,  1912. 

Shaw,  Bailey  &  Murphy,  of  Troy,  for  party  opposed  to  such  pro- 
bate. 

Shaw,  Bailey  &  Murphy,  of  Troy,  for  petitioner  for  probate  of  will 
of  September  8,  1913. 

Douglas  &  Gordon,  of  Troy,  for  party  opposed  to  such  probate. 

RUSSELL,  County  Judge  and  Acting  Surrogate.  Two  wills  are 
offered  for  probate,  and  in  the  proceedings  relating  to  them  there  are 
two  motions  before  the  court — one  relating  to  the  question  whether  or 
not  the  above-entitled  proceedings  should  be  consolidated;  the  other 
relating  to  the  question  of  granting  a  jury  trial  in  the  proceeding  of 
the  probate  of  the  will  dated  May  8,  1912,  where  the  demand  for  said 
jury  trial  was  made  by  a  party  to  the  proceeding  in  behalf  of  the  pro- 
bate of  said  will,  when  no  demand  was  made  by  a  party  to  the  pro- 
ceeding in  the  objections  to  said  probate. 

The  petition  for  the  probate  of  the  will  dated  May  8,  1912,  was 
filed  October  7,  1914,  The  petition  for  the  probate  of  the  will  dated 
September  8,  1913,  was  filed  November  24,  1914.  On  the  return  day 
of  the  citation,  November  9,  1914,  written  objections  to  the  probate 
of  the  will  dated  May  8,  1912,  were  filed  by  a  party  to  the  proceeding. 
An  adjournment  was  taken  and  a  written  demand  for  a  jury  trial  was 
filed  by  a  party  to  the  proceeding  in  favor  of  the  probate  of  said  will 
December  19,  1914.  Written  objections  were  again  filed  to  the  pro- 
bate of  the  will  dated  May  8,  1912,  by  a  party  in  interest  December 
21,  1914.  An  appeal  was  taken  and  a  written  demand  for  a  jury  trial 
was  again  filed  by  a  party  to  the  proceeding  in  behalf  of  said  probate 
October  15,  1915.  A  written  answer  and  objections  to  the  probate  of 
the  will  dated  September  8,  1913,  and  a  demand  for  a  jury  trial  in  the 
objections,  were  filed  December  17,  1914.  All  matters  relating  to  both 
proceedings  were  subsequent  to  September  1,  1914,  and  therefore  gov- 
erned by  the  new  Surrogate's  Practice  Act  (Code  Civ.  Proc.  c.  18). 

[1]   Section  2538  of  the  Code  of  Civil  Procedure  reads  as  follows: 

"In  any  proceeding  In  which  any  controverted  question  of  fact  arises,  of 
which  any  party  has  constitutional  right  of  trial  by  jury,  and  in  any  proceed- 
ing for  the  probate  of  a  will  in  which  any  controverted  question  of  fact  arises, 
the  surrogate  must  make  an  order  directing  the  trial  by  jury  of  such  contro- 
verted question  of  fact,  if  any  party  appearing  in  such  proceeding  seasonably 
demands  the  same,  and  in  any  proceeding  in  which  any  controverted  question 
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of  fiict  arises,  of  which  any  party  has,  or  has  not,  constitutional  right  of  trial 
by  Jury,  the  surrogate  may,  In  his  discretion,  make  such  order  without  such 
demand." 

Section  2617  of  the  Code  of  Civil  Procedure  reads  as  follows : 

"Such  objections  must  be  filed  at  or  before  the  close  of  the  testimony  taken 
before  the  surrogate  on  behalf  of  the  proponent,  or  at  such  subsequent  time 
as  the  surrogate  may  direct,  and  if  a  jury  trial  of  any  issue  is  desired  the 
same  shall  be  demanded  in  the  objections." 

I  do  not  see,  in  reading  sections  2538  and  2617  together,  that  any 
meaning  can  be  gathered  to  the  effect  that  a  person  who  makes  a  sea- 
sonable demand  for  a  jury  trial  must  necessarily  be  confined  to  the 
person  or  persons  who  seeks  or  seek  to  oppose  the  probate  of  a  will 
and  must  make  such  demand  in  his  or  their  objections;  but,  on  the  con- 
trary, I  am  of  the  opinion  that  section  2538  gives  the  right  of  trial  by 
jury  to  any  party  appearing  in  any  proceeding  in  which  any  contro- 
verted question  of  fact  arises,  whether  such  party  is  for  or  against 
the  probate  of  a  will. 

[2]  In  the  proceeding  of  the  will  dated  May  8,  1912,  written  objec- 
tions to  the  probate  were  filed  November  9,  1914,  an  adjournment  was 
taken,  and  on  December  19,  1914,  a  written  demand  for  a  jury  trial 
was  made  by  the  proponent  of  the  will.  In  the  proceeding  of  the 
will  dated  September  8,  1913,  a  demand  for  a  jury  trial  in  the  objec- 
tions was  filed  on  the  return  day  of  the  citation.  The  demand  in  each 
proceeding  was  made  before  any  party  had  begun  to  try  any  contro- 
verted question  of  fact.  The  demands  in  both  proceedings  were  sea- 
sonable. 

It  was  evidently  not  the  intent  of  the  Legislature  to  limit  or  deprive 
any  party  to  any  proceeding  of  his  right  of  trial  by  jury  by  the  lan- 
guage embodied  in  section  2617,  in  case  he  made  the  demand  under 
section  2538  when  said  party  was  a  party  in  interest  in  behalf  of  the 
probate  of  a  will  and  not  in  the  objections  as  a  party  in  interest  op- 
posed to  the  probate  of  a  will. 

[3]  The  question  has  also  been  raised  by  counsel  that  the  amend- 
ment to  section  2538  made  April  13,  1915,  which  gave  the  surrogate 
power  in  his  own  discretion,  when  no  seasonable  demand  had  been 
made  by  either  party,  to  order  a  jury  trial,  does  not  reach  these  cases. 
There  being  a  seasonable  demand,  as  above  stated,  it  was  unnecessary 
for  the  court  to  consider  the  powers  conferred  by  the  amendment  made 
April  13,  1915.  Even  though  the  demand  were  not  made  in  the  pro- 
ceedings in  question,  I  am  of  the  opinion  that  the  surrogate  could  order 
a  jury  trial  under  the  amendment  to  section  2538  made  April  13,  1915. 

"It  is  well  settled  that  the  Legislature  may  change  the  practice  of  the  court, 
and  that  the  change  wUl  effect  pending  actions,  In  the  absence  of  words  of 
exclusion.  •  ♦  •  It  is  the  right  of  a  party  to  have  his  case  heard  and  de- 
cided in  the  orderly  course  of  legal  procedure,  but  he  has  no  right  to  demand 
that  the  procedure  prescribed  when  the  action  was  commenced  should  remain 
unchanged."  Lazarus  v.  Metropolitan  El.  Ry.  Co.,  145  N.  Y.  581,  40  N.  E. 
240;  Laird  v.  Carton,  196  N.  Y.  1C9,  89  N.  E.  822,  25  L.  R.  A.  (N.  S.)  189;  Sack- 
helm  V.  Plgueron,  215  N.  Y.  62,  109  N.  E.  109. 
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[4]  The  question  of  consolidation  is  discretionary  with  the  court. 
In  both  of  the  above-entitled  proceedings,  the  parties  are  identical.  No 
issues  have  been  tried  in  either  proceeding.  It  therefore  would  be  an 
unnecessary  expense  to  both  the  parties  in  interest  and  the  county,  and 
an  unnecessary  delay  in  the  determination  of  both  proceedings,  not  to 
consolidate  them.  I  am  therefore  of  the  opinion  that  a  seasonable  de- 
mand was  made  for  a  jury  trial  of  the  issues  raised  by  the  objections 
filed  to  the  probate  of  the  will  dated  May  8,  1912,  and  that  the  pro- 
ceedings should  be  consolidated,  and  also  that  the  issues  raised  in  said 
proceedings  can  be  more  speedily  and  conveniently  tried  before  the  act- 
ing surrogate  and  a  jury.    An  order  may  be  entered  accordingly. 

Decreed  accordingly. 


{M  Misc.  Rep.  20) 

In  re  REDPIELD  et  aL 

(Surrogate's  Court,  Westchester  County.    February,  1916.) 

1.  Infants  ^=>78(3) — ^Actions— Appointment  of  Guardian— 'Tarty.** 

Under  Code  Civ.  Proc.  §  2534,  authorizing  tJie  appointment  of  a  special 
guardian  where  a  party  who  is  an  intant  does  not  appear  by  general 
guardian,  a  "party"  for  whom  a  special  guardian  must  be  appointed  means 
one  required  by  section  2610,  relating  to  probate  proceedings,  to  be  cited. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  §§  198,  199,  201 ;  Dec. 
Dig.  <8=5>78(3). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Party.] 

2.  Wills  ^=»263— Probate— Citations — Persons  to  be  Served. 

Code  Civ.  Proc.  §  2610,  requiring  citation  in  proceedings  to  probate  a 
will  of  real  and  personal  property  to  issue  to  the  heirs  and  next  of  kin  of 
the  testator,  does  not  require  service  on  an  infant  grandson  of  testator, 
a  cestui  que  trust  under  the  will,  whose  father  is  living,  and  who  is  not 
designated  as  an  executor,  testamentary  trustee,  or  guardian,  since  he  is 
neither  an  heir  nor  next  of  kin  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  SS  608-612,  614 ;  Dec. 
Dig.  <g=»2G3.] 

3.  Infants  ^=>78(3) — Probate  Proceedings— Necessiiy  of  Special  Guardian. 

Where  an  18  year  old  grandson  of  testator  did  not  petition  for  the  ap- 
pointment of  a  special  guardian  in  the  probate  proceedings,  and  his  gen- 
eral guardian  did  not  appear  for  him,  but  due  and  timely  service  of  the 
citation  was  made  on  his  father  as  testamentary  trustee,  it  was  not  neces- 
sary to  appoint  a  special  guardian  for  the  grandson. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  {§  198. 199,  201 ;  Dec. 
Dig.  <5=»78(3).l 

Proceeding  on  the  judicial  settlement  of  the  account  of  Henry  Sher- 
man Redfield  and  another  as  executors  of  the  last  will  and  testament 
of  Caroline  P.  St.  Cyr.    Accounts  of  executors  approved. 

Rumsey,  Sheppard  &  Ingalls,  of  New  York  City,  for  executors. 
John  F.  Brennan,  of  Yonkers,  special  guardian. 

SAWYER,  S.  This  is  a  proceeding  for  an  accounting.  On  the 
return  day  of  the  citation  this  court  appointed  John  F.  Brennan,  Esq., 

^=s>FoT  other  cases  see  same  topic  &  K&Y-NUMDBR  In  all  Key-Numbered  Digests  &  Indexes 
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special  guardian  of  the  infant,  Henry  Alexander  Rediield.  On  Janu- 
ary 29,  1916,  the  special  guardian  filed  his  report,  and  among  other 
things  reported  as  follows : 

*'I  further  report  tbat  there  Is  no  valid  objection  why  the  account  of  said 
Henry  Sherman  Redfield  and  Jean  H.  E.  St.  Gyr,  as  executors  of  the  said  Caro- 
line P.  St.  Oyr,  deceased,  should  not  be  finally  Judicially  settled  as  filed,  as 
far  as  it  affects  the  interests  ot  said  infant,  providing  the  probate  proceedings 
are  deemed'  closed.  An  examination  of  the  proceedi^  had  upon  the  probate 
of  the  will,  however,  makes  it  my  duty  to  direct  the  attention  of  the  court 
to  the  following  tacts:  By  the  fifth  clause  of  the  will  the  executors  are  di- 
rected to  pay  to  Henry  Alexander  Redfield,  grandson  of  the  testator,  the  in- 
fant herein,  the  sum  of  |100,000,  and  for  the  purpose  of  receiving  and  invest- 
ing this  money  Henry  Sherman  Bedfield,  father  of  the  infant  and  executor 
herein,  is  made  trustee.  By  codicil  dated  May  13,  1914,  the  amount  of  this 
legacy  is  changed  to  $50,000.  When  the  will  and  codicils  were  oflCered  for  pro- 
bate, no  guardian  was  appointed  for  the  infant.  It  may  be  that  no  proper 
objection  can  be  made  to  the  codicil,  and  yet  due  regard  for  the  interests  of  the 
infant  would  seem  to  require  that  some  investigation  should  be  made  by  a 
guardian  appointed  by  the  court  into  the  circumstances  attending  the  execu- 
tion of  the  instrument  which  took  away  from  the  infant  the  sum  of  $50,000* 
I  respectfully  suggest  that  the  court  take  under  advisement  the  wisdom  of  set- 
ting aside  or  suspending  the  probate  pending  an  examination  of  the  conditions 
under  which  the  codicil  was  executed  by  a  guardian  to  be  appointed  by  the 
court." 

The  decedent  left  a  last  will  and  testament  dated  June  18,  1912,  a 
first  codicil  dated  October  2,  1913,  and  a  second  codicil  dated  May 
13,  1914.  These  instruments  were  admitted  to  probate  by  this  court, 
and  letters  testamentary  duly  issued  to  the  executors  therein  named. 
The  petition  for  probate  sets  forth  that  the  infant,  Henry  Alexander 
Redfield,  is  upwards  of  18  years  of  age.  On  the  probate  proceedings 
the  said  infant  did  not  petition  for  the  appointment  of  a  special  guard- 
ian, his  general  guardian  did  not  appear  for  him,  and  this  court  did 
not  appoint  a  special  guardian. 

[  1  ]  The  question  to  be  determined  at  this  time  is :  Should  a  special 
guardian  have  been  appointed  on  the  return  day  of  the  citation  issued 
in  the  probate  proceedings  ?  Section  2534  of  the  Code  of  Civil  Proce- 
dure prescribes  when  and  how  a  special  guardian  may  be  appointed, 
and  reads  as  follows : 

** Where  a  party,  who  is  an  Infant,  does  not  appear  by  his  general  guardian, 
or  where  a  party,  who  is  a  lunatic,  idiot,  or  habitual  drunkard,  does  not  ap- 
pear by  his  committee,  or  where  any  party  is  an  infant,  or  an  habitual  drunk- 
ard, or  for  any  cause  is  mentally  incapable  adequately  to  protect  his  rights, 
although  not  Judicially  declared  to  be  incompetent  to  manage  his  affairs,  the 
surrogate  must  appoint  a  competent  and  responsible  person,  to  appear  as 
special  guardian  for  that  party.  Where  an  Infant  appears  by  his  general 
guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears  by  his  com- 
mittee, the  surrogate  must  inquire  into  the  facts,  and  must  in  like  manner 
appoint  a  special  guardian  if  there  is  any  ground  to  suppose  that  the  interest 
of  the  general  guardian  or  c<»[imittee  is  adverse  to  that  of  the  infant  or  in- 
competent person,  or  that  for  any  other  reason,  the  interests  of  the  latter  re- 
quire the  appointment  of  a  special  guardian.  Where  there  are  unknown  per- 
sons, or  persons  whose  whereabouts  are  unknown,  the  surrogate  may,  In  his 
discretion,  appoint  a  special  guardian  for  such  persons.  A  person  cannot  be 
appointed  such  a  special  guardian  who  is  nominated  by  any  party;  but  this 
prohibition  shaU  not  preclude  an  infant  over  fourteen  years  of  age  from  nom- 
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Inating  his  own  special  guardian.    Before  entering  upon  his  duties  such  special 
guardian  shall  file  his  consent  to  so  act." 

The  surrogate,  then,  must  appoint  a  special  guardian  where  the 
infant  is  a  party  to  the  proceeding.  Who,  then,  is  a  proper  party  to 
a  probate  proceeding  as  designated  in  section  2534?  Section  2609  of 
the  Code  of  Civil  Procedure  prescribes  who  may  propound  a  will,  and 
section  2610  designates  the  parties  to  be  cited.  Said  last-mentioned 
section  reads  as  follows : 

'*The  following  persons  must  be  dted  upon  a  petition  presented  as  prescribed 
In  the  last  section :  If  the  will  relates  exclusively  to  real  property,  the  husband 
or  wife,  If  any,  and  all  the  heirs  of  the  testator.  If  the  wlU  relates  exclusively 
to  personal  property,  the  husband  or  wife,  If  any  and  all  the  next  of  kin  of 
the  testator.  If  the  will  relates  to  both  real  and  personal  property,  the  hus- 
band or  wife,  If  any,  and  all  the  heirs,  and  all  the  next  of  kin  of  the  testator. 
In  every  case,  each  person  designated  In  the  will  as  executor,  testamentary 
trustee  or  guardian,  and  each  person  named  as  executor,  testamentary  trus- 
tee or  guardian,  or  beneficiary  In  any  other  will  of  the  same  testator  filed  In 
the  surrogate's  office.  In  addition  to  the  general  contents  contained  In  section 
2523  and  2524  of  this  chapter,  the  dtatlon  must  also  set  forth  the  name  of  the 
person  by  whom  the  will  Is  propounded ;  whether  the  will  relates  exclusively 
to  real  property,  or  to  personal  property,  or  to  both ;  and  if  the  will  is  nun- 
cupative, that  fact" 

That  section  defines  clearly  who  shall  be  cited  or  made  parties  in  a 
probate  proceeding.  The  will,  in  this  case,  relates  to  real  and  per- 
sonal property.  The  parties  and  persons  to  be  cited  are  the  husband 
or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin  of  the  testa- 
tor, and,  further : 

"In  every  case,  each  person  designated  In  the  will  as  executor,  testamentary 
trustee  or  guardian." 

I  am  of  the  opinion  that  a  party  referred  to  under  section  2534,  for 
whom  a  special  guardian  must  be  appointed,  means  a  party  to  be  cited 
under,  and  pursuant  to,  the  provisions  of  section  2610. 

[2,3]  Henry  Alexander  Redfield,  the  infant  grandson  of  the  dece- 
dent, since  his  father,  decedent's  son  Henry  Sherman  Redfield,  is  liv- 
ing, is  not  either  an  heir  at  law  or  next  qf  kin  of  the  testatrix  (see  sec- 
tions 81  and  98  of  Decedent  Estate  Law  [Consol.  Laws,  c.  13]);  nor 
is  he  designated  in  the  will  as  an  executor,  testamentary  trustee,  or 
guardian.  He  is  therefore  not  entitled  to  have  service  of  the  citation 
made  upon  him.     Neither  is  he  a  party  to  the  proceeding. 

I  do  not  think  that  a  special  guardian  should  have  been  appointed. 
This  works  no  hardship  to  the  infant,  as  his  interests  were  represented, 
and  assumedly  protected,  by  the  father,  who  was  the  testamentary 
trustee  under  the  will  of  the  decedent.  As  such  trustee  he  was  before 
the  court.  Due  and  timely  service  of  the  citation  had  been  made  upon 
him.  He  was  the  proper  party  to  be  served  on  behalf  of  the  infant. 
Section  2610,  above  referred  to,  prescribes  that  service  must  be  made 
upon  the  testamentary  trustee.  Why  should  service  be  so  made,  unless 
it  is  to  protect  the  interests  of  the  cestui  que  trust?  That  is  the  sole 
purpose  of  the  appointment  of  a  trustee.  In  every  case  of  a  testa- 
mentary trustee  he  is  appointed  to  represent  the  beneficiary  under  the 
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trust  by  what  is  considered  the  most  sacred  of  instruments,  viz.,  the  last 
will  and  testament  of  the  testator. 

No  doubt  the  trustee  could  have  filed  objections  to  the  last  codicil, 
if  he  had  so  desired,  as  the  representative  of  the  infant  Under  sec- 
tion 2617  of  the  Code: 

"Any  person  interested  In  the  event  as  devisee,  legatee  or  otherwise,  in  a 
will  or  codicil  offered  for  probate,  or  interested  as  heir  at  law,  next  of  kin  or 
otherwise  in  any  property,  any  portion  of  which  is  disposed  of  or  affected,  or 
any  portion  of  which  is  attempted  to  be  disposed  of  or  affected,  by  a  will  or 
oodidl  offered  for  probate,  •  •  •  may  file  objections  to  any  will  or  codicil 
80  offered  for  probate." 

In  Matter  of  Nelson,  89  Misc.  Rep.  25,  152  N.  Y.  Supp.  734,  in  con- 
struing section  2617, 1  wrote  as  follows: 

"If  the  first  clause  of  the  new  section  omitted  the  words  'interested  In  the 
event,'  then  from  a  literal  iirterpretatlon  of  the  section  I  should  be  compelled 
to  decide  that  any  devisee  or  legatee  could  tile  objections.  But,  in  construing  any 
portion  of  a  section,  we  must  read  the  whole  section  together,  and  the  words 
'interested  in  the  event'  show  conclusively  to  my  mind  that  there  must  be  a 
pecuniary  and  not  a  sentimental  interest  to  protect  In  construing  the  old 
section.  In  Matter  of  Davis,  182  N.  Y.  468  [75  N.  E.  530],  the  court,  in  hiter- 
preting  the  words  Vho  is  otherwise  interested  In  defeating  or  sustaining  the 
wUl,'  said  at  page  472  of  182  N.  Y..  at  page  531  of  75  N.  E. :  The  statute  in 
authorizing  a  person  'who  is  otherwise  Interested  in  sustaining  or  defeating  the 
will'  to  appear  at  his  election  to  support  or  oppose  its  probate,  means  only  a 
person  who  has  a  pecuniary  interest  to  protect,  either  as  an  individual  or  in 
a  representative  capacity.  An  interest  resting  on  sentiment  or  sympathy,  or 
on  any  basis  other  than  the  gain  or  loss  of  money  or  its  equivalent,  is  not  suf- 
ficient, but  any  one  who  would  be  deprived  of  property  In  the  broad  sense  of 
the  word,  or  who  would  become  entitled  to  property  by  the  probate  of  a  will, 
is  authorized  to  appear  and  be  heard  upon  the  subject  The  old  section  was 
further  construed  In  Matter  of  Hoyt,  55  Misc.  Bep.  159,  106  N.  Y.  Supp.  350. 
The  person  there  who  wished  to  contest  the  will  was  given  a  legacy  of  $15,000. 
Under  a  prior  will  the  same  person  was  given  a  legacy  of  only  $10,000.  The 
court,  at  page  161  of  55  Misc.  Rep.,  at  page  360  of  106  N.  Y.  Supp.,  said :  'It 
cannot  be  conceived  that  this  section  (2617)  was  enacted,  except  for  the  ex- 
press purpose  of  permitting  one  to  Intervene  to  secure  a  benefit  or  to  protect  a 
threatened  right,  certainly  not  for  the  purpose  of  changing  the  status  quo  of 
the  estate  by  decreasing  an  interest  therein  to  the  extent  of  $5,000.*  *  •  • 
It  is  obvious  that  the  person  who  would  have  a  right  to  intervene  under  this 
section  must  have  an  interest  to  protect — one  that  is  threatened.  Here  the  in- 
terest of  Mr.  Hoyt  is  protected,  and  it  Is  only  by  his  successful  intervention  that 
he  would  become  a  loser." 

There  are  numerous  other  authorities  to  the  same  effect,  and  it  seems 
to  me,  after  a  careful  comparison  of  the  old  section  with  the  new, 
that  the  words  in  the  old  section,  "or  who  is  otherwise  interested 
in  sustaining  or  defeating  the  will,"  are  now  embodied  in  the  words 
**any  person  interested  in  the  event,"  in  the  new  section. 

In  this  case  the  codicil  reduced  the  bequest  to  the  trustee  on  behalf 
of  the  infant  from  $100,000  to  $50,000.  Here  might  be  an  interest 
to  protect,  and  the  trustee,  if  he  had  valid  and  sufficient  reasons,  might 
file  objections.  But  the  trustee  did  not  file  any  objections  to  the  pro- 
bate of  the  codicil,  nor  does  he  desire  to  file  any  at  this  time.  The  in- 
fant, who  is  18  years  of  age,  has  no  desire  to  file  any  objections. 
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This  is  evidenced  by  the  fact  that  the  special  guardian  received  the 
following  letter  from  the  trustee  and  the  beneficiary  under  the  trust: 

"Our  attention  has  been  caUed  by  the  newspapers  to  the  fact  that  you  have 
been  appointed  ffuardian  ad  litem  of  the  undersigned,  Henry  Alexander  Red- 
field,  minor  beneficiary  under  the  will  and  codicils  of  Mrs.  Caroline  Redfield 
St  Cyr,  in  matter  of  accounting  of  her  executors.  We  are  also  informed  by 
said  newspaper  articles  that  the  question  before  you  is  whether  or  not,  in 
view  of  the  fact  that  no  notice  was  given  to  the  undersigned,  Henry  Alexander 
Redfield,  of  the  probate  of  said  instnunents,  it  is  your  duty  to  investigate  the 
testamentary  capacity  of  Mrs.  Caroline  Redfield  St.  Cyr,  and  if  possible  undue 
influence  in  respect  to  her  second  codicil.  The  undersigned  do  not  desire  to 
raise  any  questions  in  that  regard.  We  were,  at  the  time  of  the  probate  of  said 
will  and  codicils,  and  are  still,  satisfied  to  accept  the  provisions  thereof.  It  is 
sutfident  for  us  that  said  Ihstruments  were  signed  by  Mrs.  St.  Cyr  fiind  that 
she  was  the  mother  of  one  of  us  and  the  grandmother  of  the  other." 

The  will  and  codicils  of  decedent  have  been  duly  admitted  to  pro- 
bate. The  proper  parties  have  been  served  with  citation  and  the  pro- 
ceedings completed.  Of  course,  if  facts  are  brought  to  the  attention 
of  the  trustee,  and  he  has  sufficient  grounds  to  warrant  his  interven- 
tion in  the  probate  proceedings,  he  may  move  to  open  the  same,  agree- 
able to  the  provisions  of  section  2490,  subdivision  6  of  the  Code  of 
Civil  Procedure.    That  subdivision  gives  the  surrogate  power: 

'To  open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a  former  time  a  de- 
cree or  order  of  his  court,  or  to  grant  a  new  trial  or  a  new  hearing  for  fraud, 
newly  discovered  evidence,  clerical  error,  or  other  sufficient  cause.  The  powers 
conferred  by  this  subdivision  must  be  exercised  only  in  a  like  case,  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  Jurisdiction  exercises  the 
same  powers." 

After  carefully  considering  the  suggestion  of  the  learned  special 
guardian,  "that  the  court  take  under  advisement  the  wisdom  of  setting 
aside  or  suspending  the  probate  pending  an  examination  of  the  con- 
ditions under  which  the  codicil  was  executed  by  a  guardian  to  be 
appointed  by  the  court,*'  I  have  come  to  the  conclusion  that  it  was 
not  necessary  to  appoint  a  special  guardian  on  the  original  probate 
proceedings.  The  interests  of  the  infant  were  duly  represented  by  his 
trustee. 

The  accounts  of  the  executors  as  filed  are  hereby  approved.  Decreed 
accordingly. 
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DUKE  V.  FARGO. 

GLYOT^  V.  SAME. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.    May  12,  1916.) 

1.  New  Tbial  $=9l62(2) — Excessive  Daicaoes — Setting  Aside — ^Verdict. 

Upon  a  motion  made  at  the  trial  to  set  aside  a  verdict  as  excessive  and 
for  a  new  trial,  the  court  -may,  in  its  discretion,  set  aside  the  verdict, 
unless  the  plaintiff  consents  to  accept  a  lesser  amount  fixed  by  the  trial 
court. 

[Ed.  Note. — ^For  other  cases,  see  New  Trial,  Cent  Dig.  {  325;  Dec.  Dig. 
€=:»162(2).] 

2.  New  Trial  ^s:»162(1) — ^Excessive  Damages — ^Reduction. 

On  a  motion  by  defendant,  under  Code  Civ.  Proc.  §  909,  to  set  aside 
verdicts  for  plaintiffs  in  actions  for  personal  injuries  on  the  ground  that 
they  were  excessive,  the  trial  court  had  no  i>ower  to  reduce  the  amount 
of  the  verdicts  absolutely,  without  the  consent  of  the  plaintiffs. 

[Ed.  Note.— For  othelr  cases,  see  New  Trial,  Cent  Dig.  §{  324,  329;  Dec. 
Dig.  «=>162a).] 
8.  Damages  €=>131(1) — E"xces8ive  Damages — ^Personal  Injury. 

A  verdict  of  $2,750  for  severe  personal  injury,  incapacitating  a  plain- 
tiff for  several  weeks  and  requiring  medical  aid  for  several  days,  and  for 
2  years  causing  such  severe  pain  as  to  oblige  him  to  change  his  vocation 
from  that  of  a  bricklayer  to  that  of  a  trolley  car  conductor  at  lower 
wages,  and  which  appeared  likely  to  continue  for  several  years,  was  not 
excessive ;  and  a  verdict  for  $1,500  for  injury,  incapacitating  a  plaintiff 
16  months,  from  which  he  still  felt  pain  at  the  seat  of  the  injury,  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  §§  357,  363,  364, 
370,  372;   Dec.  Dig.  <@=»131(1).] 

Cross-Appeals  from  Trial  Term,  Kings  County. 

Actions  by  William  Duke  and  by  William  Glynn  against  James  C. 
Fargo,  as  president  of  the  American  Express  Company.  From  two 
jud^ents  in  favor  of  the  respective  plaintiffs,  and  from  orders  deny- 
ing its  motions  for  a  new  trial  in  each  case,  defendant  appeals ;  and 
from  orders  reducing  the  verdicts,  and  from  the  judgments  conform- 
ing to  the  orders,  the  plaintiffs  took  cross-appeals.  Orders  denying 
defendant's  motion  for  new  trial  affirmed,  verdicts  reinstated,  and 
judgments  modified  accordingly,  and,  as  modified,  judgments  and  or- 
ders affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 
RICH,  JJ. 

Henry  M.  Dater,  of  Brooklyn  (Edward  J.  Fanning  and  Jay  S.  Jones, 
both  of  Brooklyn,  on  the  brief),  for  plaintiffs. 

John  G.  Milbum,  Jr.,  of  New  York  City  (Thomas  S.  Doughty,  of 
New  York  City,  on  the  brief),  for  defendant. 

CARR,  J.  These  two  actions  were  tried  as  one,  and  come  before 
this  court  on  appeal  upon  one  record.  They  were  brought  by  the  sev- 
eral plaintiffs  to  recover  damages  for  personal  injuries  resulting  from 
the  same  accident,  as  to  which  the  defendant  did  not  dispute  liability 
for  negligence.    The  only  question  involved  at  the  trial  was  the  amount 

^s:»For  other  cases  see  same  topic  4b  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
158N.Y.S.--64 


Digitized  by 


Caoogle 


1010  158  NEW  YORK  SUPPLBMBNT  (Sup.  Ct 

of  damages  properly  recoverable  by  the  several  plaintiffs.  The  jury 
found  a  verdict  for  the  plaintiff  Duke  in  the  sum  of  $1,500,  and  for 
the  plaintiff  Glynn  in  the  sum  of  $2,750.  Thereupon  the  defendant 
moved  to  set  aside  the  verdicts  for  each  plaintiff,  and  for  a  new  trial, 
under  section  999  of  the  Code  of  Civil  Procedure,  and  particularly  on 
the  ground  that  the  verdicts  were  in  each  case  excessive.  The  trial 
court  denied  the  motion,  and  the  defendant  excepted.  Then  the  court 
of  its  own  motion  "reduced"  the  amoimt  of  the  verdicts  to  the  sum 
of  $1,000  for  the  plaintiff  Duke,  and  the  sum  of  $1,500  for  the  plain- 
tiff Glynn,  and  both  plaintiffs  excepted.  Formal  orders  were  entered 
in  each  case,  denying  the  defendant's  motion  for  a  new  trial.  Judg- 
ments were  entered  in  each  case  for  the  amounts  of  the  "reduced" 
verdicts,  with  costs.  The  several  plaintiffs  appeal  from  the  orders 
of  the  trial  court  reducing  the  verdicts,  and  from  the  judgments  so 
far  as  they  conform  to  the  order  of  the  trial  court  reducing  the  amounts 
of  the  verdicts.  The  defendant  appeals  from  each  judgment,  and  from 
.  the  orders  denying  the  motion  for  a  new  trial  in  each  case. 

[1,2]  The  situation  thus  presented  on  this  appeal  is  quite  anomalous. 
The  damages  recoverable  in  each  case  were  necessarily  unliquidated, 
and  fixable  only  by  the  verdict  of  the  jury,  unless  the  plaintiffs  con- 
sented to  a  fixation  by  the  court.  According  to  long-settled  practice, 
where  a  motion  is  made  at  the  trial  to  set  aside  a  verdict  as  excessive 
and  for  a  new  trial,  the  court  may  in  its  discretion,  in  a  proper  case, 
set  aside  the  verdict  unless  the  plaintiff  consents  to  accept  a  lesser 
amount  declared  by  the  trial  court.  No  precedent  is  to  be  found  au- 
thorizing the  court  to  "reduce"  the  amount  of  a  verdict  absolutdy, 
against  the  will  of  the  plaintiff.  The  question  seems  to  be  wholly 
uncovered  by  direct  authority  in  this  state ;  at  least  none  is  cited,  and 
I  have  found  none  myself.  However,  this  question  was  passed  upon 
in  Barber  v.  Maden,  126  Iowa,  402,  102  N.  W.  120,  where  it  was  held, 
in  a  practically  similar  case,  that  the  trial  court  was  without  power  to 
reduce  the  amount  of  a  verdict  for  personal  injuries,  absolutely  and 
without  the  consent  of  the  plaintiff.  The  ground  of  that  decision  was 
that  such  an  order  invaded  the  province  of  the  jury.  We  think  that 
the  action  of  the  trial  court  was  error.  The  verdicts  as  rendered  should 
be  reinstated,  if  the  trial  court  did  not  err  in  its  orders  denying  the 
defendant's  motion  for  a  new  trial  in  each  case  on  the  ground  that 
the  verdicts  were  excessive. 

[3]  The  defendant  offered  no  proofs  as  to  the  nature  and  extent 
of  the  personal  injuries  of  the  several  plaintiffs.  The  cases  went  to 
the  jury  upon  the  uncontradicted  proofs  of  the  several  plaintiffs.  The 
accident  occurred  on  March  7,  1914,  and  the  actions  were  tried  on 
January  17,  1916,  The  plaintiff  Glynn  testified  to  severe  and  painful 
injuries  which  incapacitated  him  for  several  weeks,  and  required  medi- 
cal aid  for  several  days.  He  further  testified  that  from  the  time  of 
the  accident  up  to  the  time  of  the  trial — a  period  of  nearly  two  years — 
he  continued  to  suffer  severe  pain  in  his  body  at  the  seat  of  his  former 
injury,  and  that  this  pain  was  so  severe  as  to  oblige  him  to  change  his 
avocation  from  that  of  a  bricklayer  to  that  of  a  trolley  car  conductor, 
which  was  of  a  considerably  lower  rate  of  wages.  His  physician  tes- 
tified to  the  injuries  at  the  time  of  the  accident    The  latter  examined 
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the  plaintiff  again  on  the  morning  of  the  trial,  and  found  no  evidence 
of  continuous  injury,  other  than  the  plaintiff's  complaint  of  muscular 
stiffness  and  pain.  The  physician  testified,  without  objection  by  the 
defendant,  in  part  as  follows : 

"I  think  very  likely  he  still  has  pain.  It  is  a  thins:  you  cannot  demonstrate, 
but  a  severe  injury  to  the  muscles  of  the  back,  of  tliat  kind,  will  persist  for  a 
good  many  years.  Q.  How  long  do  you  think,  in  your  opinion,  that  will  con- 
tinue? A.  Two  or  three  years  yet  Q.  That  is  your  best  judgment  ot  it? 
A.  Yes,  sir." 

If  the  jury  accepted  the  plaintiffs*  proofs,  and  there  was  no  evidence 
to  the  contrary,  the  verdict  for  the  sum  of  $2,750  as  damages  to  the 
plaintiff  Glynn  cannot  be  said  to  be  so  excessive  as  to  require  inter- 
ference by  tlie  court  on  that  ground  alone.  As  to  the  plaintiff  Duke 
the  situation  is  similar.  His  verdict  was  for  $1,500.  His  testimony 
was  to  the  effect  that  his  injuries  practically  incapacitated  him  for 
about  sixteen  months,  and  that  he  still  continued  to  feel  pain  at  the 
seat  of  his  former  injury.  There  was  no  satisfactory  testimony  as 
to  the  probable  period  of  the  continuance  of  pain ;  but,  assuming  that 
It  would  disappear  shortly,  yet  the  amount  of  the  jury's  verdict  in  his 
favor  is  not  so  largely  excessive — if  at  all  excessive — as  to  require 
interference. 

We  are  of  opinion,  therefore,  that  the  orders  denying  defendant's 
motion  for  a  new  trial  should  be  affirmed,  and  that  the  verdicts  of  the 
jury  should  be  reinstated,  and  the  judgments  modified  accordingly,  and, 
as  modified,  affirmed,  with  one  bill  of  costs  on  these  appeals.  All  con- 
cur. 


UNITED  STATES  TRUST  CO.  OF  3OTV^  YORK  v.  KIDDLE  et  aL 
(Supreme  Ckiurt,  Special  Term,  New  York  County.    May  9,  1916.) 

1.  Executors  and  Administrators  ^=»43 — ^Assets  of  Estate. 

Under  a  life  trust  for  Investment  and  payment  of  income  to  the  creator 
of  the  trust,  and  upon  her  death  the  trust  estate  to  go  to  her  adminis- 
trator, the  personal  property  of  the  estate,  on  the  death  of  beneficiary, 
should  be  turned  over  to  her  administrator. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  279,  281 ;  Dec.  Dig.  <g=»43.1 

2.  Executors  and  Administrators  «=>26(2) — Bonds. 

In  such  case  the  administrator  should  he  required  to  file  a  further  bond 
in  a  sum  to  be  fixed  by  the  decree. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  H  158-170;   Dec.  Dig.  «=>26(2).] 

3.  Trusts  «=»274(1) — Construction. 

Under  a  life  trust  for  investment  and  payment  of  income  to  the  cre- 
ator of  the  trust,  with  discretion  to  sell,  and  upon  her  death  the  trust 
estate  to  go  to  her  administrator,  charges  arising  from  the  real  property 
after  death  of  beneficiary  should  be  paid  from  the  proceeds  of  the  real 
property  sold. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §  389;  Dec.  Dig. 
«=s>274(l).] 
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1  TbUSTS  <gS=>274(l) — CONSTBUCTION. 

Under  a  life  trust  for  investment  and  payment  of  income  to  the  creator 
of  the  trust  with  discretion  to  sell  and  upon  her  death  the  trust  estate 
to  go  to  her  administrator,  after  death  of  beneficiary  the  expenses  of 
closing  the  trust  estate  composed  of  real  property,  including  trustee's  com- 
missions, should  be  paid  from  the  proceeds  of  the  real  property  sold. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  S  389 ;  Dec.  Dig.  «=» 
274(1).] 

5.  Courts  ^=»472(4) — Concubbbnt  ob  Ezclusivx  Jitbisdictioiv — ^T&ust  Es- 

tate— DiSTBIBUTION. 

The  Supreme  Court  will  not  determine  the  distribution  of  property, 
although  it  consists  of  the  remainder  after  a  life  trust,  but  will  leave  the 
determination  of  such  question  to  the  Surrogate's  Court 

[Ed.  Note.— For  other  cases,  see  Courta,  Cent  Dig.  8  1204;    Dec.  Dig. 

<©=>472(4).] 

6.  Conversion  ^=»11 — Sale  of  Land  by  Trustee. 

A  deed  of  trust,  giving  a  power  of  sale,  which  survived  the  life  bene- 
ficiary, lield  to  create  an  express  trust  with  power  and  authority  to  sell, 
constituting  an  equitable  conversion  of  realty  into  personalty. 

[Fid.  Note. — For  other  cases,  see  Conversicm,  Gent  Dig.  §{  19-24;  Dec 
Dig.  <S=5>11.] 

7.  Insans  Pebsonb  ^s»94(1)— Actions — Jubisdiction  ov  Courts. 

A  Judgment  against  an  incompetent  person,  committed  by  an  order 
from  the  court  to  an  institution  for  the  insane,  is  void  for  lack  of  juris- 
diction, where  no  committee  of  person  and  property  and  no  guardian  had 
been  appointed,  and  an  order  directing  service  on  a  person  was  not  suf- 
ficiently broad  to  enable  him  to  look  after  the  interests  of  the  incompe- 
tent 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig,  f  164 ;  Dec 
Dig.  <8=:>94(1).] 

Action  by  the  United  States  Trust  Company  of  New  York  against 
Alfred  W.  Kiddle,  as  administrator  of  the  estate  of  Henrietta  Chap- 
^11,  deceased,  and  others.  Application  by  plaintiff  for  instructions. 
Instructions  given. 

Stewart  &  Shearer,  of  New  York  Citv,  for  plaintiff. 

Gilbert,  Lauterstein  &  Gilbert,  of  New  York  City,  for  Alfred  W. 
Kiddle  and  others. 

Rounds,  Schurman  &  Dwight,  of  New  York  City,  for  Annie  Kiddle 
and  others. 

John  E.  O'Brien,  of  New  York  City,  for  Christopher  Musgrave. 

MacDonald  De  Witt,  of  New  York  City,  for  Frank  Gerrard. 

Andrew  H.  Scoble,  of  New  York  City,  for  defendant  Miriam  C.  G. 
Varian. 

William  Klein,  of  New  York  City,  guardian  ad  litem,  for  infant 
defendant 

NEWBURGER,  J.  The  complaint  alleges  that  on  the  9th  day  of 
April,  1912,  Henrietta  Chappell  executed  two  deeds  of  trust  whereby 
she  conveyed  to  the  plaintiff  all  her  property,  both  real  and  personal, 
to  hold  in  trust  for  the  uses  and  purposes  therein  specified,  among 
other  things,  to  collect  and  receive  interest,  income  and  profits  during 
the  lifetime  of  the  said  Henrietta  Chappell,  and  to  sell  in  its  discretion 
the  property  transferred,  and  to  invest  and  reinvest  the  same  or  the 

^s»For  other  casas  see  same  topic  ft  KET-NUMBSB  in  all  Key-Numbered  Diseats  ft  Indexes 
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proceeds  of  the  sale  or  any  part  thereof  in  such  form  as  the  trustee 
may  deem  best  and  in  securities  permitted  by  the  laws  of  the  state  of 
New  York  for  the  investment  of  the  funds  of  savings  banks,  and  the 
trustee  shall  be  reimbursed  for  all  expenses  and  charges  in  the  execu- 
tion of  the  trust,  and  upon  the  death  of  the  said  Henrietta  Chappell 
the  trustee  is  to  deliver  to  her  executor  or  administrator  the  said  trust 
estate,  less  all  payments,  costs,  expenses  and  charges  reasonably  in- 
cident thereto;  that  thereafter  the  said  Henrietta  Chappell  was  com- 
mitted to  an  institution  for  the  insane,  where  she  died  July  20,  1915 ; 
that  while  so  confined  the  defendant  Musgrave  instituted  an  action  in 
the  Municipal  Court,  although  no  committee  of  her  person  or  property 
had  been  appointed ;  and  that  no  payment  thereunder  was  made  by 
the  plaintiff  on  the  ground  that  said  execution  was  invalid,  and  there- 
fore the  plaintiff  asks  the  aid  and  instruction  of  the  court  on  the  fol- 
lowing questions : 

[1]  (1)  Whether  the  remainder  of  the  trust  created  by  said  Henri- 
etta Chappell  by  said  deed  of  trust  of  personal  property  dated  April 
9,  1912,  was  vested  in  said  Henrietta  Chappell  and  should  be  turned 
over  to  the  defendant  Alfred  W.  Kiddle,  as  administrator  of  the  estate 
of  Henrietta  Chappell,  deceased,  as  a  part  of  her  estate,  or  whether 
said  remainder  vested  in  the  next  of  kin  of  said  Henrietta  Chappell, 
deceased,  subject  to  the  right  of  distribution  of  the  administrator  of 
her  estate,  or  whether  said  remainder  vested  in  the  next  of  kin  of  said 
Henrietta  Chappell,  deceased,  and  should  be  distributed  among  them 
by  the  plaintiff  herein.  As  to  this  question  I  stated  on  the  trial  that 
the  administrator  of  the  estate  of  Henrietta  Chappell  was  entitled  to 
take  the  personal  property.  This  view  is  now  confirmed  after  a  care- 
ful reading  of  the  deed  of  trust  set  out  in  the  complaint 

[2]  (2)  In  the  event  that  the  assets  constituting  said  remainder 
should  be  transferred  to  the  said  Alfred  W.  Kiddle,  as  administrator 
of  the  estate  of  said  Henrietta  Chappell,  deceased,  either  as  a  part 
of  her  estate  or  merely  for  the  purpose  of  distribution  among  the  re- 
maindermen, whether  said  transfers  should  be  made  to  said  adminis- 
trator without  the  filing  by  him  of  a  further  bond  or  whether  said 
transfers  should  be  conditioned  upon  the  filing  of  such  additional  bond 
as  may  be  found  to  be  required  by  law.  As  to  this  question  I  am  of 
the  opinion  that  before  any  property  be  transferred  to  the  administra- 
tor he  should  be  required  to  file  a  further  bond  in  the  sum  to  be  fixed 
by  the  decree. 

[3i  ♦]  (3)  Whether  any  charge  arising  from  or  growing  out  of  the 
said  real  property  and  falling  due  subsequent  to  the  death  of  said 
Henrietta  Chappell  or  some  portion  thereof  should  be  borne  by  said 
trust  fund  composed  of  personal  property.  Whether  the  expenses  of 
closing  out  said  trust  estate  composed  of  real  property,  including  the 
trustee's  commissions  on  principal  or  some  portion  thereof,  should  be 
paid  from  said  trust  fimd  composed  of  personal  property.  The  ex- 
penses referred  to  should  be  paid  out  of  the  proceeds  of  the  sale  of  the 
real  property. 

[5-7]  (4)  Whether  the  issue  of  deceased  cousins  of  said  Henrietta 
Chappell  are  entitled  to  share  in  said  remainder  as  next  of  kin.  This 
question  I  do  not  think  this  court  is  called  upon  to  determine,  but  it 
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should  be  left  to  the  surrogate  to  decide  upon  the  accounting  by  the 
administrator.  In  the  deed  of  trust  the  trustee  was  given  a  power  of 
sale  which  survived  the  life  beneficiary.  The  language  of  the  deed 
created  an  express  trust  of  the  power  and  authority  of  the  trustee  as 
to  constitute  an  equitable  conversion  of  the  realty  into  personalty. 
See  Matter  of  Earnshaw,  196  N.  Y.  330,  89  N.  E.  825 ;  Lawrence  v. 
Littlefield,  215  N.  Y.  561,  109  N.  E.  611.  I  therefore  direct  the  trustee 
to  sell  the  real  estate  and  pay  over  the  proceeds  thereof  to  the  admin- 
istrator. 

As  to  the  claim  of  the  defendant  Musgrave  upon  the  judgment  ob- 
tained by  him  in  the  Municipal  Court,  it  is  apparent  from  an  exami- 
nation of  the  record  upon  which  the  judgment  is  predicated  that  the 
court  had  absolutely  no  jurisdiction.  Henrietta  Chappell  at  the  time 
of  its  entry  was  an  incompetent,  having  been  committed  by  an  order  of 
this  court  to  an  institution  for  the  insane.  No  committee  of  the  per- 
son! and  property  and  no  guardian  had  been  appointed.  It  is  true  that 
the  Municipal  c5ourt  justice  directed  service  on  a  person,  but  no  pro- 
vision was  made  to  guard  the  interest  of  the  incompetent.  As  was  said 
in  American  Mortgage  Co.  v.  Dewey,  106  App.  Div.  389,  94  N.  Y. 
Supp.  808,  the  Supreme  Court  has  inherent  power  to  protect  interests 
of  incompetents  in  addition  to  the  power  conferred  by  the  Code  of 
Civil  Procedure,  and  where  an  order  perniitting  service  upon  a  third 
person  is  made  it  should  be  sufficiently  broad  as  to  enable  him  to  look 
after  the  interests  of  the  incompetent.  See,  also,  Sporza  v.  German 
Savings  Bank,  192  N.  Y.  at  page  14,  84  N.  E.  406.  Without  attempting 
to  pass  upon  the  metits  of  Musgrave's  claim,  I  find  that  the  judgment 
obtained  is  void  for  lack  of  jurisdiction. 

Submit  findings  and  decree  in  accordance  with  the  views  herein  ex- 
pressed. 


TROMBLEE  v.  NORTH  AMERICAN  ACC.  INS.  CO. 
(Supreme  Oourt,  Appellate  Division,  Third  Department.     May  3,  1916.) 

1.  Insurance  <e=>665(5) — Actions — Sffficdenoy  of  Evidence. 

In  suit  upon  accident  policy  for  death,  evidence  that  deceased,  In  get- 
ting out  of  bis  hack,  fell  on  his  back,  and  seemed  dazed,  and  complained 
of  injury  to  his  head,  dying  two  days  later,  defendant  claiming  death 
from  deceased's  heart,  held  to  sustain  a  verdict  for  beneficiary. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §S  1719,  1721, 
1722 ;    Dec.  Dig.  <S=>665(5).] 

2.  Evidence  «=»127(4) — Declaration — Statement  Showing  Physical  Con- 

dition. 

Complaints  by  deceased  of  pain  the  day  after  an  accident  held  admissi- 
ble in  suit  on  accident  policy. 

[Ed.  Note.—For  other  cases,  see  Evidence,  Cent.  Dig.  {  381 ;  Dec  Dig. 
<S=>127(4).] 

3.  Evidence  <@==>  127(4) — Res  GESXiE — Complaints  of  Suffering. 

Involuntary  exclamations,  which  are  natural  concomitants  and  mani- 
festations of  pain  and  suffering,  are  admissible,  where  they  form  part 
of  the  res  gesUe. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §  381;  Dec.  Dig. 
®=>  127(4).] 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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4.  INBUBANCB  ^s»668(14) — ^Pboof  of  Loss — Tims  of  Pboof. 

Where  notice  of  an  accident  was  required  in  an  accident  policy  to  be 
given  as  soon  as  reasonably  possible,  and  deceased  died  December  31st, 
and  notice  was  mailed  to  local  agents  the  following  January  19th,  and 
received  by  the  head  office  January  23d,  held,  refusal  to  hold  aa  a  matter 
of  law  that  the  notice  was  not  timely  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  K  1747,  1749, 
1750,  17ee,  1768;    Dec.  Dig.  <3=»668(14).] 

6.  Apfeai<  and  Ebbob  ^=»1039(2) — Refusal — ^Technical  Ebbob. 

In  a  suit  on  an  accident  policy,  where  the  complaint  is  technically  In- 
sufficient in  alleging  that  accident  directly  caused  the  death  of  insured, 
where  litigation  has  been  concluded,  and  requests  of  defendant  that  the 
death  must  have  resulted  directly  and  exclusively  from  the  accident  were 
charged,  the  judgment  will  not  be  reversed  on  account  of  the  technical 
error  in  the  complaint. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  4075 ; 
Dec  Dig.  <S=5>1039(2).1 

Appeal  from  Trial  Term,  Warren  County. 

Action  by  Lilla  D.  Tromblee  against  the  North  American  Accident 
Insurance  Company.  From  a  judgment  for  plaintiflE  upon  a  jury 
verdict,  and  an  order  denying  defendant's  motion  for  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOI> 
WARD,  and  COCHRANE,  JJ. 

Chambers  &  Finn,  of  Glens  Falls  (Walter  A.  Chambers,  of  Glens 
Falls,  of  counsel),  for  appellant. 

James  McPhillips,  of  Glens  Falls,  for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  [1]  It  was  for  the  plaintiff  to  allege 
and  prove  that  bodily  injuries  sustained  by  her  husband  through  acci- 
dental means,  independently  and  exclusive  of  all  other  causes,  resulted 
in  his  death.  She  alleges  he  was  injured  December  29,  1914;  he  died 
December  31st.  The  defendant  denies  the  injury,  and  contends  that 
death  resulted  from  heart  disease  and  other  diseases.  A  hackman 
swears  that  the  deceased,  in  getting  out  of  his  hack,  fell  upon  his  back 
and  head,  and  seemed  dazed.  Upon  entering  his  house,  his  wife,  the 
plaintiff,  says  he  was  dazed,  and  complained  of  injury  at  the  back 
of  his  head,  and  apparently  suffered  from  the  injury.  Plaintiff's  ex- 
pert evidence  tends  to  show  that  death  resulted  from  concussion  of  the 
brain.  The  defendant's  evidence  is  to  the  contrary,  and  indicates  that  it 
resulted  from  a  diseased  heart,  and  that  the  deceased  had  other  dis- 
eases which  might  well  have  caused  his  death.  The  lines  were  sharply 
drawn;  able  experts  were  called;  their  testimony  cannot  be  recon- 
ciled; the  judge,  in  substance,  so  informed  the  jury,  and  it  was  a 
question  of  fact  for  the  jury,  after  having  heard  the  experts  and  con- 
sidered in  full  the  details  and  results  of  the  autopsy,  as  to  what  was 
the  cause  of  the  death.  They  have  decided  all  the  questions  of  fact  in 
favor  of  the  plaintiff,  and  we  are  unable  to  say  that  such  decision  is 
not  fairly  sustained  by  the  evidence. 

[2,  3]  The  plaintiff's  daughter  was  not  at  home  at  the  time  of  the 
alleged  injury.    She  returned  home  at  about  10  o'clock  at  night,  and  did 
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not  see  her  father  until  the  next  morning  at  breakfast.  She  was 
asked,  "Did  he  complain  of  pain?"  The  defendant's  counsel  objected 
as  incompetent,  improper,  irrelevant,  and  not  a  part  of  the  res  gestae. 
The  objection  was  overruled  and  the  defendant  excepted.  **A.  Yes, 
sir.  Q.  And  did  he  tell  you  where  it  was?  A.  In  the  small  of  the 
back  and  right  down  here  in  the  neck."  It  is  urged  that  this  evi- 
dence was  incompetent,  and  calls  for  a  reversal.  Prior  to  the  time 
when  a  party  could  be  sworn  in  his  own  behalf,  it  was  competent  to 
prove  his  declarations  of  pain.  Caldwell  v.  Murphy,  11  N.  Y.  416; 
Werely  v.  Persons,  28  N.  Y.  344,  84  Am.  Dec.  346.  But  when  a  party 
was  permitted  to  be  sworn  in  his  own  behalf  it  was  held  the  rule  was 
changed.  The  admission  of  such  testimony  seemed  to  have  rested 
upon  necessity,  as  otherwise  there  was  no  way  of  proving  pain.  But 
when  the  party  could  be  sworn  there  was  no  necessity,  and  the  evi- 
dence was  excluded.  Roche  v.  Brooklyn  City  &  Newtown  R.  R.  Co., 
105  N.  Y.  294,  296,  11  N.  E.  630,  59  Am.  Rep.  506.  Although  in- 
voluntary exclamations,  which  are  natural  concomitants  and  manifesta- 
tions of  pain  and  suffering,  are  still  admissible  where  they  form  part 
of  the  res  gestae.  Kennedy  v.  Rochester  City  &  Brighton  Railroad  Co., 
130  N.  Y.  655,  658,  29  N.  E.  141.  The  plaintiff,  by  reason  of  her 
husband's  death,  cannot  prove  that  he  was  suffering  pain,  or  where  the 
pain  was,  otherwise  than  by  his  declarations,  and  it  seems  that  within 
the  rule  of  the  cases  above  cited  such  proof  is  admissible.  We  con- 
clude, therefore,  that  the  exception  to  this  evidence  was  not  well  taken. 

[4]  The  policy  required  that  notice  of  the  accident  must  be  given 
to  the  company  at  its  home  office  in  Chicago  "as  soon  as  may  be  rea- 
sonably possible."  The  notice  in  this  case  was  mailed  to  the  local 
agents  of  the  defendant  at  Glens  Falls  January  19th,  and  by  them  was 
forwarded  to  the  Chicago  office  of  the  defendant,  and  it  admitted  re- 
ceipt thereof  to  the  plaintiff's  attorney  January  23,  1915.  The  court 
properly  refused  to  hold  as  matter  of  law  that  tihe  notice  was  not  time- 
ly and  properly  given  under  the  policy.  The  plaintiff  had  a  reasona- 
ble time  under  the  circumstances  in  which  to  give  the  notice.  It  is  evi- 
dent that  for  some  time  after  her  husband's  death  the  plaintiff  did  not 
realize  that  death  resulted  from  the  injury. 

[5]  The  complaint  alleged  that  the  insured,  after  alighting  from  an 
automobile,  slipped  and  fell  to 'the  ground,  receiving  injuries  covered 
by  the  said  policy,  and  from  the  effects  of  and  as  a  result  of  which  he 
subsequently  died  on  the  31st  of  December,  1914.  The  defendant,  at 
the  opening  of  the  trial,  moved  to  dismiss  the  complaint,  upon  the 
ground  that  it  did  not  appear  that  the  death  resulted  directly  from 
the  accident,  independently  and  exclusively  of  all  other  causes.  The 
court  held  that  the  complaint,  in  substance,  met  the  conditions  of  the 
policy ;  that  if  the  death  resulted  from  the  accident  there  could  be  no 
other  cause ;  that  it  alleged  in  substance  that  he  died  as  the  direct  re- 
sult of  the  accident,  and  that  that  implied  that  he  did  not  die  of  any- 
thing else;  but  suggested  that,  if  the  complaint  was  defective,  an 
amendment  would  be  allowed.  No  amendment,  however,  was  in  form 
made.  The  defendant  excepted.  The  form  of  the  complaint,  as  ap- 
plied to  this  policy,  is  not  to  be  commended,  and  while  we  think  an 
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amendment  should  have  been  in  fact  made^  the  question  has  been 
fully  litigated ;  the  requests  of  the  defendant  that  the  death  must  have 
resulted  directly,  independently,  and  exclusively  from  the  accident  were 
charged ;  and  it  would  seem  to  be  a  technical  error  now  to  reverse  the 
judgment  on  account  of  the  mere  verbiage  of  the  complaint,  when  the 
facts  were  fully  litigated,  the  complaint  fully  understood,  and  the 
proof  met  the  terms  of  the  policy.  We  feel,  if  a  technical  error  was 
committed  in  this  respect,  it  should  be  disregarded. 
The  judgment  should  therefore  be  affirmed,  with  costs. 

LYON,   HOWARD,   and  WOODWARD,  JJ.,   concur.    COCH- 
RANE, J.,  concurs  in  result.    . 


BRBCHT  V.  JAGGER. 
(Supreme  Ck)iirt,  Appellate  Division,  Second  Department.    May  12,  1916.) 

Venue  ^=>27 — Suit  on  Assigned  Claim. 

Where  plaintUTs  assignors  resided  and  rendered  the  services  saed  for 
in  Orange  oonnty,  d^endant's  motion  to  change  the  venue  from  Kings 
county  to  Orange  county  will  be  granted,  since  the  court  has  to  con- 
sider the  county  where  the  cause  of  action  arose,  rather  than  the  con- 
venience of  a  plaintiff  suing  upon  an  assigned  claim. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent  Dig.  |  41;  Dea  Dig. 
«=»27.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Frederick  Brecht  against  David  W.  Jagger.  From  an 
order  denying  defendant's  motion  to  change  the  venue,  he  appeals. 
Order  reversed,  and  motion  granted. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

Peter  Cantline,  of  Newburgh,  for  appellant. 

Albert  W.  Meisel,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  ends  of  justice  will  be  promoted  by  trying 
these  issues  in  Orange  county.  It  was  there  that  plaintiff's  assignors 
resided  and  rendered  the  services  sued  for.  We  have  to  consider  the 
county  where  the  cause  of  action  arose  (Jacina  v.  Lemmi,  155  App. 
Div.  397,  139  N.  Y.  Supp.  1034),  rather' than  the  convenience  of  a 
plaintiff  suing  upon  an  assigned  claim  (Belden  v.  Schapiro,  138  App. 
Div.  669,  123  N.  Y.  Supp.  S3).  Plaintiff's  opposing  affidavits  array  10 
witnesses,  mostly  cumulative,  for  the  purpose  of  showing  that  defend- 
ant was  trustee  under  the  agreement  of  April  24,  1914,  and  acted  as 
such.  But  this  agreement  does  not  appear  to  be  disputed,  and  plain- 
tiff's acts  under  it  may  apparently  be  proved  by  witnesses  in  New- 
burgh, without  cumulative  testimony  from  New  York. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements  to  appellant,  to  abide  the  event,  and  defend- 
ant's motion  granted  to  change  the  place  of  trial  to  Orange  county. 
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EDELSON  V.  METROPOLITAN  UFE  INS.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.     May  9,  1916.) 

1.  Insubance  ^=>655(2) — ^Actions — Evidence: — Admissibility. 

Where  the  policy  of  insurance,  in  accordance  with  Insurance  Law  (Con- 
sol.  Laws,  c.  28)  §  58,  provided  that  the  policy  should  contain  the  entire 
contract,  and  further  that,  If  the  insured  misrepresented  his  age.  the 
policy  should  be  good  only  In  an  amount  equal  to  that  which  the  premium 
paid  would  purchase  at  his  attained  age,  and  the  insured  misrepresented 
his  age,  although  the  application  was  not  made  a  part  of  the  contract,  It 
was  admissible  under  the  clause  providing  for  reduction  of  the  policy, 
since  the  defense  was  under  the  reduction  clause,  and  not  on  any  matter 
Included  only  in  the  application,  and  if  such  defense  were  cut  off,  the 
policy  would  be  void  under  section  89,  prohibiting  discriminations. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1677,  1680, 
1681,  1685;   Dec.  Dig.  <©=>665(2).] 

2.  Insubance  ^=»152(3) — Life  Insubance — ^Policy — Constbuction. 

A  policy  of  life  insurance  must  be  read  In  connection  with  Insurance 
Law,  §  58,  requiring  the  entire  contract  to  be  expressed  in  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §  312;  Dec  Dig. 
<S=>152(3).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Annie  Edelson  against  the  Metropolitan  Life  Insurance 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Modified 
and  affirmed. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Woodford,  Bovee  &  Butcher,  of  New  York  City  (James  N.  Lut- 
trell,  of  New  York  City,  of  counsel),  for  appellant. 

Joseph  M.' Edelson,  of  New  York  City  (Bertram  L.  Marks,  of  New 
York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  upon  a 
policy  of  insurance  in  the  sum  of  $500,  issued  by  the  defendant  up- 
on the  life  of  Isaac  Levitt.    The  policy  contains  a  clause  that: 

"If  the  age  of  the  insured  has  been  misstated,  the  amount  payable  hereun- 
der shaU  be  such  as  the  premium  paid  would  have  purchased  at  the  correct 
age." 

The  policy  also  contains  on  its  face  the  words : 

"Ordinary  Life,  Intermediate  Class.  Age,  60.  Amount,  $500.  1/12  An- 
nual Premium,  $3.13." 

It  appeared  at  the  trial,  practically  without  dispute,  that  the  in- 
sured was  66  years  old  at  the  time  the  policy  was  issued ;  that  in  his 
application  his  age  was  stated  as  60;  that  the  premium  paid  would 
have  purchased  a  policy  for  only  $370.85  if  the  age  had  been,  correct- 
ly stated.  The  defendant  admits  liability  for,  and  has  paid  into  court, 
this  amount  less  the  unpaid  premium  for  the  last  year.  The  trial 
justice  has  given  judgment  for  the  face  amount  of  the  policy  less 
the  unpaid  premium,  apparently  on  the  ground  that  the  application 
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was  not  attached  to  the  policy,  and  that  under  section  58  of  the  In- 
surance Law  the  application  did  not  become  part  of  the  policy  of  in- 
surance unless  attached  thereto. 

[1,2]  The  policy  recites  that  it  is  issued  "in  consideration  of  the 
application  for  this  policy,  copy  of  which  application  is  attached 
hereto  and  made  part  hereof."    It  also  provides  that: 

"This  policy  and  the  application  therefore  constitutes  the  entire  contract 
between  the  parties.  ♦  •  ♦  All  statements  made  by  the  insured  shall,  in 
the  absence  of  fraud,  be  deemed  representations,  and  not  warranties,  and  no 
such  statement  shall  avoid  this  policy  or  be  used  In  defense  of  a  claim  here- 
under unless  it  is  contained  In  the  written  application  therefor  and  a  copy  of 
such  application  is  securely  attached  to  this  policy  when  issued." 

These  clauses  of  the  contract  must  be  read  in  connection  with  sec- 
tion 58  of  the  Insurance  Law,  and  are,  I  think, -practically  a  stipula- 
tion by  the  parties  fixing  their  rights  in  the  same  manner  as  in  any 
event  and  without  express  stipulation  they  would  be  fixed  by  law.  I 
do  not  think,  however,  that  they  can  be  given  the  effect  contended 
for  by  the  plaintiff  and  that  they  prevent  the  court  from  considering 
the  statement  of  the  insured  as  to  his  age,  though  the  application  was 
not  physically  attached  to  their  policy. 

There  can  be  no  doubt  that  the  insured  did  make  a  misstatement 
as  to  his  age,  and  there  can  be  no  doubt  that  the  amount  of  the  policy 
was  determined  upon  that  statement.  The  parties  have  expressly 
stipulated,  however,  that  in  spite  of  the  fact  that  the  policy  states  on 
its  face  that  it  is  for  $500,  yet  if  the  age  of  the  insured  has  been  mis- 
stated, the  amount  payable  shall  be  such  as  the  premium  would  have 
purchased  at  the  correct  age.  Unless  this  clause  can  be  enforced,  the 
insured  will  receive  more  insurance  for  the  premium  than  the  parties 
agreed  upon,  and  more  than  the  parties  could  have  agreed  upon  with- 
out contravention  of  section  89  of  the  Insurance  Law.  I  cannot  see 
any  valid  reason  why  the  contract  should  not  be  enforced  in  accord- 
ance with  the  intent  of  the  parties.  To  do  so  would  not,  as  the  plain- 
tiff claims,  make  the  application  a  part  of  the  contract,  nor  permit  a 
statement  therein  to  be  used  as  a  defense  of  a  claim  thereunder, 
though  not  attached  to  the  contract.  The  contract  on  its  face  shows 
that  the  amount  payable  thereunder  is  based  upon  the  assumption  that 
the  insured  was  60  years  of  age  when  it  was  issued,  and  it  further 
provides  that  if  the  age  has  been  misstated  the  amount  payable  shall 
be  such  as  the  premium  paid  would  have  purchased  at  the  correct  age. 

The  defendant  does  not  now  seek  to  interpose  any  representation 
in  the  application  as  a  defense  to  the  claim  under  the  contract,  nor 
does  it  seek  to  incorporate  the  application  into  the  contract.  It  stands 
upon  the  actual  contract  itself,  and  the  application  is  material  and 
competent  evidence  to  show  that  the  contingency  has  occurred  which 
makes  effective  the  clause  that  the  amount  payable  shall  be  such  as 
the  premium  would  have  purchased  at  the  correct  age.  In  other 
words,  as  I  read  the  contract,  it  expressly  provides  for  a  payment  of 
$500  upon  the  death  of  the  insured  based  upon  the  assumption  that 
the  age  of  the  insured  is  60,  or  a  payment  of  the  amount  which  the 
premium  would  purchase  if  the  age  has  been  misstated.     That  con- 
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tract  represents  the  whole  agreement  of  the  parties,  and  there  is  noth- 
ing either  in  the  express  contract  or  in  the  statute  which  precludes  the 
defendant  from  showing  by  proof  outside  of  the  contract  that  the 
contingency  agreed  upon  has  occurred. 

It  follows  that  the  judgment  should  be  reduced  to  the  sum  of  $344.- 
87,  with  appropriate  costs  in  the  court  below,  and,  as  modified,  affirm- 
ed, with  $25  costs  to  the  appellant.    All  concur. 


McNETT  T.  CRANDELIi. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    May  3,  1916.) 

Banks  and  Banking  «=>30€(5) — Ownebship  of  Joint  DEPosit— Presumption 
— Statute. 

Under  Banking  Iiaw  (Oonsol.  Laws,  a  2 ;  Laws  1914,  c.  309)  §  249,  pro- 
viding that  the  making  of  a  joint  deposit,  payable  to  the  survivor,  shall, 
in  the  absence  of  fraud,  be  conclusive,  in  any  proceeding  in  which  the  sav- 
ings bank  or  the  surviving  party  is  a  party,  of  the  intention  of  both  de- 
positors to  vesFt  title  to  the  deposit  in  the  survivor.  In  an  action  by  the 
administratrix  of  a  savings  bank  depositor  against  another  depositor  In 
such  bank  to  recover  the  amount  which  had  stood  in  decedent's  name, 
but  which  had  been  changed  to  stand  in  the  name  of  both  depositors  as 
a  Joint  account,  payable  to  either  or  to  the  survivor  of  either,  the  court 
must  assume  that  the  accounts  of  defendant  and  decedent  were  merged 
by  consent,  Indicating  their  intention  to  declare  their  property  rights. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent,  Dig.  §f  11S6, 
1187;    Dec.  Dig.  <©=>306(5).] 

Appeal  from  Trial  Term,  Columbia  County. 

Action  by  Nancy  McNett,  as  administratrix,  etc.,  of  the  goods,  chat- 
tels, and  credits  of  Catherine  Slighter,  deceased,  against  Mary  H. 
Crandell.  From  a  judgment  of  nonsuit,  and  dismissing  her  complaint, 
plaintiff  appeals.    Judgment  affirmed'. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

H.  P.  Humphrey,  of  Troy,  for  appellant. 
Crandell  &  Graf,  of  Hudson,  for  respondent. 

JOHN  M.  KELLOGG,  P.  J  The  plaintiff  seeks  to  recover  the 
amount  of  two  savings  bank  accounts  which  were  paid  by  the  banks 
to  the  defendant.  Prior  to  February  1,  1SK)6,  both  of  the  accounts 
stood  in  the  name  of  Catherine  Slighter,  and  upon  that  day  were  chang- 
ed as  follows:  One  "to  Miss  Catherine  Slighter  or  Miss  Mary  H. 
Crandell,  joint  account,  payable  to  either  or  to  the  survivor  of  either"; 
the  other  to  "Mary  H.  Crandell  or  Catherine  Slighter,  payable  to  ei- 
ther or  the  survivor  of  either."  The  complaint  alleges  that  the  change 
in  the  form  of  the  accounts  was  made  for  the  purpose  of  convenience 
in  withdrawing  money  or  making  deposits.  It  thereby  impliedly  ad- 
mits that  the  changes  were  made  by  Catherine  Slighter,  and  her  ca- 
pacity to  make  them.  Assuming,  therefore,  that  the  changes  were  her 
acts,  we  are  to  consider  their  effect. 
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At  one  of  the  savings  banks  the  defendant,  on  March  1,  1906,  had 
a  small  account  in  her  name,  but  this  account  was  merged  with  the 
Catherine  Slighter  account  when  it  was  put  in  both  names.  Catherine 
Slighter  died  March  6,  1915.  In  Bonnette  v.  MoUoy,  153  App.  Div. 
73,  138  N.  Y.  Supp.  67,  it  was  held  that  the  changing  of  a  bank  ac- 
count, substantially  in  the  form  stated,  was  not  presumed  to  be  for 
the  convenience  of  the  former  payee,  but  that  the  change  fairly  indi- 
cated an  intent  to  make  the  parties  joint  owners  of  the  account. 

The  new  Banking  Law  (chapter  369,  Laws  of  1914),  at  section  249, 
declares,  in  substance,  that  a  dieposit  made  in  substantially  this  form 
shall  be  deemed  the  property  of  the  persons  named,  as  joint  tenants, 
and  that  the  making  of  the  deposit  in  such  form  shall,  in  the  absence 
of  fraud  or  undue  influence,  be  conclusive  evidence,  in  any  action  or 
proceeding  in  which  either  such  savings  bank  or  the  surviving  party 
is  a  party,  of  the  intention  of  both  depositors  to  vest  title  to  such  de- 
posit and  the  additions  thereto  in  such  survivor.  I  think  this  statute 
was  not  intended  to  be  an  enactment  of  a  new  law,  but  was  rather  a 
declaration  of  the  existing  law  upon  the  subject.  We  need  not,  there- 
fore, consider  whether  5ie  law  would  otherwise  be  retroactive;  it 
seems  to  declare  a  rtile  of  evidence,  a  presumption  arising  from  the 
acts  of  parties  entirely  consistent  with  their  acts.  The  fact  that  the 
form  of  the  account  was  not  changed  after  the  enactment  of  the  stat- 
ute carries  with  it  an  inference  that  the  statute  fairly  carried  out  the 
intent  of  the  parties.  In  this  case  the  defendant  was  not  related  to 
the  decedent,  but  had  lived  with  her  since  childhood,  and  it  does  not 
appear  that  decedent's  relatives  had  taken  any  particular  interest  in 
her  welfare.  We  must  therefore  assume  that  the  accounts  of  the  de- 
fendant and  of  the  decedent  in  the  one  bank  were  merged  by  the  con- 
sent of  both,  which  in  itself  would  indicate  an  intention  that  the  change 
was  not  made  as  a  mere  matter  of  convenience,  but  was  made  to  cre- 
ate and  declare  the  property  rights  of  the  parties  in  the  deposit.  The 
other  account,  changed  the  same  day  in  substantially  the  same  form, 
was  evidently  opened  for  a  like  purpose. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 


KAROSAS  v.  SUSQUEHANNA  COAL  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    May  12,  1916.) 

1.   COBPOBATIONB   ^=»6©8(8) — POBBION   COBFOBATIONS — SEBTICS    ON    MANAGING 

A  GENT — Statute. 

Under  Code  Civ.  Proc.  S  432,  providing  for  personal  service  of  summons 
upon  defendant  foreign  corporation  by  delivering  a  copy  thereof  to  its  pres- 
ident or  to  certain  officers,  or  to  the  person  designated  therefor  under 
the  General  Corporation  Law,  and  if  no  designation  is  in  force,  or  if  no 
officer  can  be  found  with  due  dlUgence,  and  the  corporation  has  prop- 
erty within  the  state  or  the  cause  of  action  arose  therein,  upon  its  man- 
aging agent  within  the  state,  a  service  upon  a  managing  agent  could  not 
be  made,  without  an  affirmative  showing  that  the  plaintiff  had  used  due 
diligence  in  attempting  to  serve  some  of  its  specified  officers. 

(Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §  2G14;  Dec. 
Dig.  <gs^668(8).3 

^s^For  oUier  cases  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 

Digitized  by  VjOOQiC 


1022  158  NEW  YORK  BUPPLBMBNT  (Sup.  Ct 

2.  PB0CE86  ^B>155 — Reoulabitt  of  Service  of  Fbooess — ^Motion  to  Vacate. 
The  regularity  of  an  attempted  service  of  process,  on  objections  only 
going  to  the  court's  Jurisdiction  of  the  person,  may  be  raised  by  a  mo- 
tion to  vacate  the  attempted  service. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent  Dig.  f  210;   Dec.  Dig. 
^=»155.] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Simon  Karosas  against  the  Susquehanna  Coal  Company, 
impleaded  with  the  Pennsylvania  Railroad  Company.  From  an  order 
vacating  an  attempted  service  of  a  summons  upon  the  defendant  Coal 
Company's  managing  agent,  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Alvin  C.  Cass,  of  New  York  City,  for  appellant. 
Franklin  Nevius,  of  New  York  City  (William  H.  O'Brien,  of  New 
York  City,  on  the  brief),  for  respondents. 

CARR,  J.  The  plaintiff  appeals  from  an  order  of  the  Special  Term 
in  Westchester  county  that  vacated  an  attempted  3ervice  of  a  summons 
upon  one  Bressette  as  the  defendant's  ''managing  agent"  in  New  York 
City.  No  complaint  was  served.  The  defendant  Susquehanna  Coal 
Company  moved  to  vacate  the  attempted  service  chiefly  upon  the 
ground  tfiat  Bressette  was  not  a  ''managing  agent."  There  is  nothing 
in  the  record  that  discloses  whether  the  plaintiff  is  a  resident  of  this 
state,  nor  the  nature  of  his  cause  of  action,  nor  when  or  where  it  arose. 
The  defendant  is  a  foreign  corporation,  with  its  chief  office  in  the  city 
of  Philadelphia,  Pa. 

Section  1780  of  the  Code  of  Civil  Procedure  defines  the  cases  in 
which  the  courts  of  this  state  may  take  jurisdiction  of  actions  against 
foreign  corporations,  as  to  the  subject-matter  of  the  actions.  Owing 
to  the  silence  of  the  motion  papers,  we  do  not  know  whether  the  court 
has  jurisdiction  of  the  subject-matter  of  this  action,  unless  it  be  on  the 
theory  that  the  defendant  is  doing  business  within  this  state.  It  main- 
tains an  office  in  New  York  City  as  an  agency  for  the  sale  of  coal. 
Bressette  is  apparently  at  the  head  of  this  office,  and  is  described  by 
the  defendant,  and  by  himself,  as  a  "sales  agent,"  or  "head  sales  agent," 
in  New  York  City.  He  and  the  men  associated  with  him  solicit  orders 
for  the  defendant  for  the  sale  of  coal  at  prices  fixed  by  the  head  office 
in  Philadelphia,  from  which  prices  he  has  no  power  to  deviate  with- 
out instructions  from  his  superior  officers.  He  has  no  power  to  make 
contracts  for  long  periods,  nor  to  extend  credits  beyond  the  fixed  period 
of  30  days.  The  defendant  has  a  bank  account  in  the  city  of  New 
York  for  the  purpose  of  paying  the  current  expenses  of  its  sales  agen- 
cy. It  is  not  necessary  on  this  appeal  to  determine  whether  Bressette 
was  a  "managing  agent,"  nor  whether  the  defendant  was  "doing  busi- 
ness" within  this  state.  The  defendant  filed  no  designation  of  a  per- 
son upon  whom  process  may  be  served  within  this  state. 

[1]  The  plaintiff  contends  that  the  service  of  the  summons  was  reg- 
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ular  under  section  432  of  the  Code  of  Civil  Procedure,  which  defines 
the  method  of  service  of  a  summons,  within  this  state,  upon  a  foreign 
corporation.  Assuming,  but  not  deciding,  that  Bressette  was  a  "man- 
aging agent,"  the  question  arises  whether  the  attempted  service  was 
regular  under  section  432.  The  affidavits  interposed  by  the  plaintiff 
on  the  defendant's  motion  are  wholly  silent  as  to  whether  the  plain- 
tiff attempted  to  find  within  this  state  any  of  the  defendant's  officers 
therein  specified,  nor  do  these  affidavits  state,  even  in  the  barest  man- 
ner, any  "due  diligence"  in  an  attempt  to  find  them  before  attempting 
service  upon  Bressette  as  "managing  agent."  In  Vitolo  v.  Bee  Pub- 
lishing Co.,  66  App.  Div.  582,  73  N.  Y.  Supp.  273,  the  same  question 
arose,  and  it  was  held  that,  before  service  of  a  summons  could  be  made 
upon  a  "managing  agent,"  it  must  appear  affirmatively  that  the  plain- 
tiff used  due  diligence  in  an  attempt  to  serve  some  of  the  specified 
officers  of  the  corporation.  This  case  was  followed  in  Doherty  v. 
Evening  Journal  Association,  98  App.  Div.  136,  90  N.  Y.  Supp.  671, 
and  I  do  not  find  that  it  has  ever  been  criticized  or  departed  from. 
There  is  a  wide  range  of  discussion  in  the  respective  briefs,  which 
sometimes  goes  far  apart  from  the  real  question  involved  in  this  ap- 
peal. The  respondent  cites  Bagdon  v.  Philadelphia  &  Reading  C.  & 
I.  Co.,  217  N.  Y.  432,  111  N.  E.  1075,  but  that  case  has  no  relevancy 
to  the  one  at  bar,  for  there  the  defendant  did  designate  a  person  upon 
whom  process -might  be  served  within  this  state,  and  the  court  said : 

"We  are  not  required  to  consider  how  service  could  be  made  if  the  de- 
fendant had  decUned  to  ffle  a  stipulation."    217  N.  Y.  436,  111  N.  E.  1076. 

[2]  The  plaintiff  appellant  contends  that  the  question  of  the  regu- 
larity of  the  attempted  service  cannot  be  raised  by  a  motion  to  vacate, 
but  must  be  raised  by  demurrer  or  answer,  and  cites  Barber  v.  Barber, 
137  App.  Div.  665,  122  N.  Y.  Supp.  452.  There  the  summons  and 
complaint  were  served  under  an  order  of  substituted  service  by  pub- 
lication. The  grounds  set  forth  in  the  application  to  vacate  the  service 
were  really  objections  to  the  court's  jurisdiction  of  the  subject-matter 
of  the  plaintiff's  alleged  cause  of  action,  and  not  as  to  jurisdiction  of 
the  person  acquired  through  service  of  process.  Where  the  latter 
question  is  involved,  the  long-settled  practice  has  been  to  entertain  mo- 
tions to  vacate  the  attempted  service,  and  the  cases  in  which  such  mo- 
tions have  been  entertained  and  passed  upon  are  too  numerous  and 
continuously  uniform  to  require  citation. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements.  All 
concur. 


PASKEWICZ  V.  SUSQUEHANNA  COAL  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    May  12,  1916.) 

Appeal  from  Special  Term,  Westchester  County. 

Action  by   Marion  Paskewlcz,  etc.,  against   the  Susquehanna   Coal   Com- 
pany, impleaded  with  the  Pennsylvania  Bailroad  Company.    From  an  order 
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vacating  an  attempted  service  of  a  summons  upon  defendant  Ck>al  Company*6 
alleged  managing  agent,  plaintiff  appeals.    Affirmed. 

FEB  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements,  on  the 
authority  of  Karosas  v.  Susquehanna  Coal  Co.,  158  N.  T.  Supp.  1021,  decided 
herewith. 


RUTKOWSKI  et  al.  v.  SUSQUEHANNA  COAL  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    May  12,  1»16.) 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Alexander  Rutkowski  and  another  against  the  Susquehanna  Q6al 
Company,  impleaded  with  the  Pennsylvania  Railroad  Company.  From  an  or- 
der vacating  an  attempted  service  of  a  summons  upon  defendant  Coal  Com- 
pany's alleged  managing  agent,  plaintiffs  appeal.    Affirmed. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements,  on  au- 
thority of  Karosas  v.  Susquehanna  Coal  Company,  168  N.  Y.  Supp.  1021,  de- 
cided herewith. 


PEOPLE  ex  rel.  LUYSTER  v.  COCKS  et  al.,  Town  Board  of  Audit 
(Supreme  Court,  Appellate  Division,  Second  Department    May  12,  1916.) 

CONSTITXJTIONAL    LaW    ^=»6S(2) — ^LEGISLATIVE    POWEK — ^DELEGATION — SaLABT 

OF  Justices  of  the  Peace. 

Laws  1915,  c.  11,  adding  section  107a  to  the  Town  Law  (Laws  1909,  c. 
63 ;  Ck)nsol.  Laws,  c.  62),  giving  to  the  town  board  of  any  town  containing 
more  than  20,000  power,  in  its  discretion,  to  fix  an  annual  salary  not 
exceeding  $1,500  for  justices  of  the  peace  for  all  services  rendered  in 
criminal  matters,  in  lieu  of  fees  under  Code  Cr.  Proc.  S  740a,  under  which 
the  town  board,  by  resolution,  fixed  an  annual  salary  of  $1,500  for  the 
justice  of  the  peace  in  a  town,  considered  with  section  131,  by  which 
the  town  board  consists  of  four  justices  of  the  peace,  the  supervisor,  and 
the  town  derk,  does  not  violate  Const  art  3,  §  1,  declaring  that  the  leg- 
islative power  of  the  state  shall  be  vested  in  the  Senate  and  Assembly^ 
since  the  fixing  of  salaries  is  but  a  part  of  the  local  government  of  towns. 

[Ed.  Note. — For  other  cases,  see  Ck)nstitutional  Law,  C«it  Dig.  H 
109,  111,  112,  114;  Dec.  Dig.  <g;»63(2).] 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  William  E.  Luyster,  to  review  a  determination  of  James  H.  Cocks 
and  others,  composing  the  Town  Board  of  the  Town  of  Oyster  Bay, 
sitting  as  a  Board  of  Audit.  Writ  dismissed,  and  determination  con- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

Charles  T.  McCarthy,  of  Glen  Cove,  for  relator. 
Percy  L.  Housel,  of  Riverhead,  for  respondents  Weeks,  Steinert, 
Duvall,  and  Weiden. 

CARR,  J,  The  relator  is  a  justice  of  the  peace  of  the  town  of 
Oyster  Bay,  in  Nassau  county.  He  presented  a  claim  to  the  town 
board  for  audit,  covering  services  rendered  by  him  officially  in  various 
criminal    proceedings    which   had    been    pending   before    him.      The 
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amounts  generally  chargeable  for  the  services  of  a  justice  of  the  peace 
in  criminal  proceedings  are  regulated  by  section  740a  of  the  Code  of 
Criminal  Procedure.  However,  by  chapter  11  of  the  Laws  of  1915,  a 
new  section,  numbered  107a,  was  added  to  the  Town  Law  (chapter 
63  of  Laws  of  1909  [Consol.  Laws,  c.  62]).  This  new  section  gave 
to  the  town  board  of  any  town  containing  a  population  of  20,000  or 
more,  according  to  the  last  preceding  federal  census,  power,  in  its 
discretion,  to  fix,  by  resolution,  an  annual  salary,  not  exceeding  $1,500, 
for  justices  of  the  peace  in  such  towns,  for  all  services  rendered  by 
them  in  criminal  actions  or  proceedings,  which  annual  salary  shall  be 
in  lieu  of  all  charges  and  fees  under  section  740a  of  the  Code  of 
Criminal  Procedure,  or  any  other  statute.  Acting  under  this  new  pro- 
vision of  the  statute,  a  resolution  was  adopted  by  the  town  board  of 
the  town  of  Oyster  Bay,  fixing  an  annual  salary  for  the  justices  of  the 
peace  in  that  town  at  the  sum  of  $1,500  per  annum.  This  resolution 
was  adopted  January  3,  1916.  The  claim  presented  by  the  relator  for 
audit  by  the  town  board  covered  services  rendered  wholly  after  the 
adoption  of  the  resolution  aforesaid,  and  its  audit  was  refused. 

The  relator  contends  that  chapter  11  of  the  Laws  of  1915  was  un- 
constitutional and  void,  and  that  the  town  board  had  therefore  no 
power  to  adopt  a  resolution  fixing  said  salaries.  The  provision  of  the 
Constitution,  which  is  said  to  have  been  violated  by  the  act  of  1915, 
is  section  1  of  article  3,  which  declares  that : 

"The  legislative  power  of  this  state  shall  be  vested  in  the  Senate  and  As- 
sembly." 

It  is  contended  that  by  the  act  of  1915  the  Legislature  attempted  to 
delegate  its  legislative  powers  in  regard  to  the  compensation  of  justices 
of  the  peace  of  towns  in  criminal  actions  and  proceedings,  and  that 
the  attempt  was  ineffectual  in  law.  On  this  point  the  relator  cites 
the  recent  case  of  People  v.  Klinck  Packing  Co.,  214  N.  Y.  121,  108 
N.  E.  278.  In  that  case  a  law,  applying  generally,  had  been  enacted 
under  the  police  power  of  the  state.  The  statute,  however,  contained 
a  provision  which  empowered  the  commissioner  of  labor  to  suspend 
one  of  the  general  provisions  of  the  act,  in  his  discretion,  under  cer- 
tain circumstances.  It  was  held  that  this  provision  of  the  statute  was 
an  unconstitutional  attempt  to  delegate  legislative  powers,  because 
(214  N.  Y.  138,  108  N.  E.  283): 

"The  question  whether  the  statute  shall  take  effect  in  any,  all,  or  no  cases 
is  left  vFholly  to  his  [the  commissioner  of  labor's]  volition.  Under  its  terms 
he  has  the  power,  without  check  or  guidance,  so  far  as  we  can  perceive,  to 
veto  the  entire  clause,  and  decide  that  its  benefits  shall  never  be  extended  to 
any  case,  although  it  comes  within  the  precise  terms  of  the  statute,  or  to  per- 
mit the  exemption  in  one  case  and  deny  it  in  another  precisely  similar  one." 

I  see  no  necessary  connection  between  the  decision  in  the  case  just 
cited  and  the  question  involved  in  this  appeal.  These  two  statutes  have 
no  similarity  in  purpose  or  provision.  Granting  that  the  power  to  fix 
an  annual  salary  for  justices  of  the  peace  in  towns  of  a  certain  popula- 
tion is  legislative  in  character,  yet  it  is  but  a  part  of  the  local  self- 
government  of  such  towns,  and  may  be  conferred  upon  the  town  board 
without  in  any  way  violating  the  rule  of  section  1  of  article  3  of  the 
Constitution.  The  power  given  under  the  statute  now  in  question  was 
168  N.Y.S.— 65 
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precisely  the  same  as  a  power  given  to  a  municipal  corporation  to 
adopt  ordinances  for  the  regulation  of  municipal  matters.  The  fixa- 
tion of  salaries  of  municipal  officers  is  largely  a  municipal  matter, 
though  the  Legislature  may,  and  in  many  cases  does,  exercise  that 
power  itself.  There  is  no  precedent  cited  that  a  statute  giving  to  a 
locality,  through  its  authorized  agents,  a  power  to  fix  the  salaries  of 
its  officers  or  employes,  is  an  unlawful  delegation  of  legislative  power. 
In  discussing  this  question  of  delegation  of  legislative  powers  to  mu- 
nicipal corporations  for  municipal  purposes,  Cullen,  C.  J.,  said,  in  Vil- 
lage of  Saratoga  Springs  v.  Saratoga  Gas,  etc.,  Co.,  191  N.  Y.  123, 
138,  83  N.  E.  693,  697  (18  L.  R.  A.  [N.  S.]  713): 

"I  have  not  referred  to  the  practice  of  committing  to  municipal  organiza- 
tions of  the  state  local  legislative  power,  as  that  is  admitted  by  all  to  be  an 
exception  to  the  general  rule  that  legislative  power  cannot  be  delegated,  be- 
cause it  is  in  conformity  with  the  general  principle  which  prevails  with  us 
of  fostering  local  self-government" 

Nor  does  the  fact  that  a  town  board  consists  of  four  justices  of  the 
peace,  the  supervisor,  and  the  town  clerk  (section  131  of  the  Town 
Law)  in  any  way  affect  the  qeustion  here  involved.  It  is  true  that 
the  justices  of  the  peace,  acting  together,  form  a  majority.  But  that 
was  a  question  for  legislative  consideration  when  it  enacted  section  107a 
of  the  Town  Law.  A  maximum  salary  was  fixed  by  the  Legislature 
itself,  and  it  had  the  right  to  assume,  in  all  human  probability,  under 
such  circumstances,  that  the  members  of  the  town  board,  who  were 
justices  of  the  peace,  would  not  so  act  as  to  deprive  themselves  of 
substantial  compensation  for  their  official  duties  in  criminal  cases. 
While  the  test  of  the  constitutionality  of  a  statute  involves  the  idea 
of  what  may  be  done  under  its  authority,  and  not  simply  what  has 
been  done  or  what  is  likely  to  be  done,  yet  before  a  statute  can  be 
declared  unconstitutional  it  must  be  apparent  that  it  attempts  to  au- 
thorize, either  expressly  or  by  implication,  the  doing  of  acts  not  with- 
in the  legislative  power  to  authorize,  and  in  applying  this  test  no  mere 
insubstantial  hypothesis  should  be  used.  The  town  board  acted  prop- 
erly in  rejecting  the  relator's  claim. 

The  writ  of  certiorari  should  be  dismissed,  and  the  determination  of 
the  town  board  confirmed,  with  $50  costs  and  disbursements.  All  con- 
cur. 


BROWN  ▼.  MUNN  PIANO  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  3,  1916.) 

1.  Evidence  «=>271(19) — ^Immaterial  Mattes. 

In  an  action  for  personal  injuries  against  a  piano  company  by  the 
employ^  of  a  truckman  engaged  to  move  a  piano,  a  letter,  written  some 
weeks  after  the  accident,  prepared  by  one  of  plaintiff's  attorneys,  and 
evidentially  Intended  aa  a  trick  to  make  it  appear  that  the  men  who 
moved  the  piano  were  hired  by  the  truckman  for  the  piano  company,  and 
were  in  its  employ,  was  improperly  admitted  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §§  1097-1099; 
Dec.  Dig.  <©=>271(19).] 

^=9For  other  cases  see  sam^  topic  ft  KICY-NUMBBR  in  all  Key-Nttmbered  Digests  ft  Indexes 
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2.  Master  and  Servant  ^=s»5 — ^Relation. 

Where  a  truckman  bad  a  sore  hand,  so  that  In  moving  a  piano  he  would 
need  extra  help,  and  the  piano  company  agreed  to  reimburse  him  for 
what  he  paid  the  help,  no  relation  of  master  and  servant  existed  between 
the  piano  company  and  one  hired  by  the  truckman. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  5; 
Dec.  Dig.  «=>5.] 

3.  Master  and   Servant   ^=»238(3) — Injuries  to   Servant — Oontributort 

Nbolioence. 

A  ftirmer,  who  hired  himself  to  aid  a  truckman  in  moving  a  piano 
from  a  wagon  without  the  help  of  planks  and  ropes,  and  was  injured,  was 
guilty  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  745 ; 
Dec.  Dig.  «=»238(3).] 

Appeal  from  Trial  Term,  Tioga  County. 

Action  by  Henry  V.  Brown  against  the  Munn  Piano  Company. 
From  a  judgment  for  plaintiff,  and  an  order  denying  new  trial  upon 
the  minutes,  defendant  appeals.  Judgment  and  order  reversed,  and 
new  trial  granted. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Fancher  &  Fancher,  of  Walton  (A,  G.  Patterson,  of  Walton,  of  coun- 
sel), for  appellant. 

Lynch  &  Clifford,  of  Owego  (F.  W.  Clifford,  of  Owego,  of  counsel), 
for  respondent 

JOHN  M.  KELLOGG,  P.  J.  The  defendant,  a  domestic  corpora- 
tion, with  its  office  and  principal  place  of  business  at  Walton,  N.  Y., 
engaged  one  Barnes,  a  general  carter  and  drayman  of  Nichols,  N.  Y., 
to  move  a  piano  from  the  Erie  station  at  Smithboro,  a  little  hamlet 
near  Nichols,  to  the  Rebecca  Lodge  near  by.  The  father  of  Barnes 
was  in  his  employ,  assisting  him  in  the  trucking  business,  and  for 
some  days  prior  to  September  8,  1914,  had  been  managing  the  truck 
and  was  familiar  with  the  business.  When  the  order,  over  the  long- 
distance telephone  from  Binghamton,  was  received  to  move  the  piano, 
the  son  went  uptown,  found  the  father,  who  was  at  work  with  the 
truck,  and  engaged  the  plaintiff  and  one  Morgan  to  assist  the  father 
in  moving  the  piano.  They  loaded  the  piano  onto  the  truck  and  drove 
to  the  Rebecca  Lodge.  Upon  the  way  they  stopped  at  Mr.  Tribe's  shop  . 
and  procured  two  two-inch  twelve-foot  soft  maple  plank,  which  were 
sawed  for  joists.  There  was  also  in  the  truck  suitable  rope  for  use  in 
handling  the  piano.  Barnes  got  upon  the  truck ;  it  was  suggested  that 
the  plank  be  used ;  one  of  the  men  said  it  was  unnecessary,  and  Brown 
and  Morgan  stood  upon  the  ground  and  were  to  hold  the  piano  as 
Barnes  shoved  it  towards  the  rear  of  the  truck ;  he  was  then  to  come 
down  and  assist  in  unloading  it,  but  they  were  unable  to  sustain  it 
and  it  fell  to  the  ground,  and  tipped  over,  and  injured  the  plaintiff. 
A  recovery  has  been  had  against  the  defendant  upon  the  evidence  of 
Barnes,  the  owner  of  the  truck,  that  when  the  defendant  asked  him  to 
move  the  piano  he  replied  that  he  was  laid  up  with  a  hurt  hand  and 

^r^For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  &,  Indexes 
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was  unable  to  work,  and  his  father  was  driving  the  dray,  and  he 
told  them  he  could  not  get  any  men  that  he  knew  of,  there  was  no 
one  around  there  and  everybody  was  busy,  and  they  said  there  must 
be  somebody,  and  he  told  tfiem  maybe  there  were  some  railroad  men, 
and  maybe  he  could  get  them,  they  were  working  there,  and  the  defend- 
ant replied,  "You  get  some  men,  and  pay  them,  and  send  the  bill." 
The  defendant  denies  that  Barnes  told  it  he  had  a  hurt  hand,  and 
that  it  told  him  to  get  men  and  pay  them  and  send  the  bill  to  it,  but 
claims  that  the  employment  was  in  the  ordinary  way  as  on  previous 
occasions.  The  plaintiff's  story  is  not  quite  probable,  as  Barnes' 
father  was  operating  the  truck,  and  it  made  no  difference  to  the  de- 
fendant whether  the  father  or  the  son  moved  the  piano,  as  either  must 
have  help. 

[1-3]  After  the  accident  Barnes  tendered  his  bill  to  the  defendant: 
For  moving  the  piano,  $3 ;  help  moving  it,  $1.75 ;  bridge  toll,  25  cents ; 
shipping  box  from  Smithboro,  50  cents — total  $5.50.  The  defendant 
sent  him  a  check  in  pajmient,  and  the  receipted  bill  was  returned  to 
the  defendant  with  a  letter  saying : 

•*I  inclose  you  herewith  receipted  blU  for  services  and  disbursements  in 
moving  the  piano  at  Smithboro,  including  the  $1.75  to  reimburse  me  for 
money  paid  out  for  you  for  help  hired  for  you  in  moving  the  piano,  for 
which  check  has  been  received.  Respectfully  yours,        H.  F.  Barnes." 

This  letter,  written  some  weeks  after  the  accident,  was  received 
in  evidence  over  the  defendant's  objection.  It  was  prepared  by  one 
of  the  plaintiff's  attorneys,  and  was  evidently  intended  as  a  trick  to 
make  it  appear  that  the  men  were  hired  by  Barnes  for  the  defendant 
and  were  in  the  defendant's  employ.  It  had  no  relevancy  to  the  merits 
of  the  case,  and  defendant  was  not  called  upon  to  answer  it.  The  let- 
ter was  prejudicial,  and  was  erroneously  received.  The  evidence  in 
favor  of  the  plaintiff  is  so  meager  as  to  the  employment  by  the  de- 
fendant that  this  error  would  call  for  a  reversal  if  the  judgment  was 
otherwise  proper.  The  whole  transaction  shows  that  the  defendant 
employed  the  truckman  in  the  usual  way  to  move  this  piano.  The  most 
favorable  view  of  Barnes*  testimony  indicates  that  the  defendant  was 
to  reimburse  him  for  what  he  paid  the  help  in  making  the  removal. 
If  Barnes  had  a  sore  hand,  it  would  be  necessary  for  him  to  employ 
more  help  than  it  would  be  if  he  and  his  father  were  assisting  in  the 
work.  The  only  disability  of  Barnes  was  a  sore  hand.  He  went  up- 
town after  his  father  and  the  men,  and  evidently,  if  he  chose,  could 
have  superintended  the  moving  of  the  piano;  but  he  left  that  matter 
to  his  father,  who  was  in  fact  operating  the  truck  while  the  son  was 
not  working. 

No  relation  of  master  and  servant  existed  between  the  plaintiff  and 
the  defendant.  The  defendant  was  not  present  or  in  any  way  par- 
ticipating in  the  act;  the  truckman  and  his  assistants  were  doing  the 
work  in  their  own  way,  and  the  result  came  from  the  fact  that  they 
were  negligent  and  careless  in  doing  it.  The  plaintiff  was  a  farmer, 
a  carpenter,  a  hostler  at  the  engine  house,  and  all  three  men  should 
have  known  that  there  was  difficulty  in  moving  a  piano  from  a  ws^on 
without  the  help  of  planks  or  rope.    If  they  had  an  insufficient  num- 
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ber  of  men,  it  was  not  the  defendant's  fault.  At  the  most,  the  defend- 
ant hired  a  truckman  to  remove  a  piano,  agreeing  to  pay  for  the  re- 
moval and  for  any  assistants  hired  by  the  truckman  in  making  the 
removal.  The  verdict  is  therefore  clearly  against  the  law  and  the  evi- 
dence. There  is  no  evidence  of  the  defendant's  negligence,  and  clear- 
ly the  plaintiff  was  not  free  from  contributory  negligence. 

The  judgment  and  order  should  therefore  be  reversed  upon  the  law 
and  the  facts,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event.  The  court  disapproves  of  the  findings  of  fact  that 
the  defendant  was  negligent,  and  that  the  plaintiff  was  free  from 
contributory  negligence,  and  that  the  plaintiff  was  an  employe  of  the 
defendant  at  the  time  of  the  injury.    All  concur. 


OLMSTED  et  al.  v.  MEAHL,  Ck>iinty  Olerk,  et  aL 

WIIX30X  et  al.  v.  SAME. 

(Supreme  Court,  Special  Term,  Erie  CJounty.    January,  1916.) 

1.  Officers  ^=»11 — ^Appointment — Civil  Service. 

Under  Const,  art.  5,  §  9,  providing  for  appointment,  after  competitive 
examination  and  according  to  merit  and  fitness,  of  cheers  of  the  state 
and  Its  civil  divisions,  including  cities  and  villages,  it  was  intended  that 
all  appointive  positions  in  civil  service  should  be  taken  over  by  the 
state,  to  the  exclusion  of  the  elective  officers. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent  Dig.  |  18;  Dec.  Dig. 
«=»11.] 

2.  Clerks  of  Coubts  ^=»6 — ^Appointment — ^DspiniBS — Civil  Service. 

Under  Const  art  5,  S  ^»  providing  for  appointment  after  competitive 
examination  and  according  to  merit  and  fitness,  of  officers  of  the  state 
and  Its  civil  divisions,  Including  cities  and  villages,  special  deputy  clerks 
for  the  various  parts  of  the  Supreme  Court  are  included,  and  cannot  be 
appointed  merely  at  the  pleasure  of  the  clerks. 

[Ed.  Note.— For  other  cases,  see  Clerks  of  Courts,  Cent  Dig.  {§  12-20 ; 
Dec.  Dig.  «=>6.] 

3.  Clerks  of  Courts  «=»1 — Civil  Service — State  Officers — County  Clerks. 

The  county  derk,  when  acting  as  clerk  of  the  court,  and  his  deputies 
and  special  deputies  In  like  service,  are  part  of  the  state  judicial  sys- 
tem, and  are  state  officers,  under  Const,  art.  6,  §  19,  providing  that  clerks 
of  the  several  counties  shall  be  clerks  of  the  Supreme  Court,  v^ith  powers 
and  duties  as  prescribed  by  law. 

[Ed.  Note. — For  other  cases,  see  Clerks  of  Courts,  Cent  Dig.  §  1 ;  Dec. 
Dig.  <S=»1.] 

4.  Clerks  of  Courts  ^=>6 — Special  Deputy  Clerks — Appointment.     . 

The  appointing  power,  regarding  special  deputy  county  clerks,  Is  not  in 
the  clerk  of  the  Supreme  Court,  although  the  county  clerks  are  officers  of 
the  Supreme  Court  but  is  in  the  county  clerk  as  a  coimty  officer. 

[Ed.  Note.— For  other  cases,  see  Clerks  of  Courts,  Cent.  Dig.  §8  12-20; 
Dec.  Dig.  <&=»6.] 

5.  States  ^=5>168% — ^Actions  by  Taxpayers. 

The  right  of  a  taxpayer  to  sue  to  prevent  waste  or  any  Illegal  act  of  an 
officer,  conferred  by  Code  Civ.  Proc.  §  1925,  or  Laws  1892^  c.  301,  or  Civil 
Service  Law  (Laws  1899,  c.  370)  §  27,  is  limited  to  acts  of  county,  city, 
town,  or  village  officers,  and  does  not  authorize  an  action  against  a  state 
officer. 

[Ed.  Note.— For  other  cases,  see  States,  Dec.  Dig.  <9=s»168^.] 
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6.  GouNTiBB  <93»196(4) — Riqhts  of  Taxpayebs— Actio ws. 

Where  a  county  clerk-elect  announced  his  Intention  to  appoint  depatY 
clerks  without  an  examination  under  civil  service,  it  was  the  taxpayer's 
right  immediately  to  bring  action  to  prevent  the  illegal  act,  and  he  need 
not  wait  until  its  commission. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  |  308;  Dea  Dig. 
<©=>196(4).] 

7.  Clerks  of  Courts  ^=>6 — Civil  Service — ^Appointment — ^Exceptions. 

Civil  Service  I^w  (Consol.  Laws,  c.  7)  §  13,  subsec.  3,  excepting  from  the 
civil  service  certain  officers,  does  not  apply  to  special  deputy  clerks  of  the 
Supreme  Court,  especially  in  view  of  subsection  4,  providing  that  no 
office  shall  be  in  the  exempt  class  unless  specifically  named,  so  that  such 
officers  must  be  chosen  from  a  list  of  eliglbles  who  have  passed  an  ex- 
amination according  to  merits. 

[Ed.  Note.— For  other  cases,  see  Clerks  of  Courts,  Cent  Dig.  §§  12-20 ; 
Dec.  Dig.  <©=>6.] 

Actions  by  John  B.  Olmsted  and  another  and  by  Ansley  Wilcox  and 
another  against  John  H.  Meahl,  as  County  Clerk  of  Erie  County,  and 
others.  Heard  on  defendants'  motions  to  dissolve  temporary  injunc- 
tions.   Motions  denied. 

Simon  Fleischmann,  of  Buffalo,  for  plaintiffs. 
Percy  S.  Lansdowne,  Paul  J.  Batt,  and  John  T.  Ryan,  all  of  Buffalo, 
for  defendants. 

POOLE Y,  J.  Defendants'  motions  to  dissolve  temporary  injunc- 
tions. These  actions  are  by  taxpayers  to  prevent  the  county  clerk  of 
Erie  county  from  performing  alleged  illegal  acts,  viz. :  The  appointing 
of  special  deputy  clerks  for  the  different  parts  of  this  court  and  the 
County  Court.  Issue  has  not  yet  been  joined  by  the  service  of  an- 
swers, but  there  is  no  dispute  on  the  facts  stated  in  the  papers;  the 
contention  being  that  the  plaintiffs  cannot  maintain  these  actions,  and 
therefore  that  the  injunctions  granted  should  be  vacated. 

The  plaintiffs  contend  that  the  county  clerk  recently  elected  cannot 
appoint  to  those  positions,  except  from  a  certified  list  from  tlie  civil 
service  commission ;  the  appointees  having  qualified  by  a  competitive 
examination.  The  defendant  Meahl  contends  that  these  positions  are 
in  the  exempt  class,  and  therefore  subject  to  his  personal  appointment, 
without  regard  to  the  rules  of  the  civil  service  commission. 

[  1  ]  There  can  be  no  contention  as  to  the  language  of  the  Constitu- 
tion (article  S,  §  9) : 

"Appointments  and  promotions  In  the  civil  service  of  the  state,  and  of  the 
civil  divisions  thereof,  including  dtles  and  villages,  shall  be  made  according 
to  merit  and  fitness,  to  be  ascertained,  so  far  as  practicable,  by  examinations, 
which,  so  far  as  practicable,  shall  be  competitive.  •  •  •  Laws  shall  be 
made  to  provide  for  the  enforcement  of  this  section." 

It  is  plain  that  it  was  intended  that  all  appointive  positions  in  the 
civil  service  should  be  taken  over  by  the  state,  to  the  exclusion  of 
officers  elected,  and  who,  theretofore  and  in  the  not  distant  past,  had 
the  naming  of  such  appointees  from  their  personal  friends  or  political 
associates.  Pursuant  to  this  mandate  of  the  Constitution,  the  Legis- 
lature enacted  the  Civil  Service  Law  (Consol.  Laws,  c.  7),  which  pro- 
vides (section  8) :    ' 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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"It  shall  be  the  duty  of  all  officers  of  the  state  of  New  York  or  of  any  civil 
division  thereof  to  conform  to  and  comply  with  and  to  aid  in  all  proper  ways 
In  carrying  Into  effect  the  provisions  of  this  chapter,  and  the  rules  and  regu- 
lations prescribed  thereunder  and  any  modification  thereof.*' 

Section  13  provides  for  certain  exemptions,  and  section  14  declares 
that  all  others  in  the  classified  service  shall  be  in  the  competitive  class, 
the  merit  and  fitness  of  whom  shall  be  determined  by  competitive  ex- 
amination. In  certain  emergencies,  temporary  appointments  may  be 
made  as  provided  in  section  15.  Acting  under  the  provisions  of  the 
Civil  Service  Law,  the  commissioners  have  classified  the  positions  in 
question  in  the  competitive  class,  and  are  prepared  to  hold  a  competi- 
tive examination  for  the  purpose  of  furnishing  qualified  applicants 
for  any  vacancy  which  may  occur. 

After  his  election,  but  before  taking  office,  Mr.  Meahl,  the  county 
clerk-elect,  publicly  annotmced  that,  as  soon  as  he  qualified  and  en- 
tered upon  his  duties  as  county  clerk,  he  would  remove  certain  named 
special  deputy  clerks  and  appoint  the  defendants,  other  than  he,' to 
the  positions.  Thereupon  the  first  of  these  actions  was  begun,  De- 
cember 31,  1915,  to  prevent  this  threatened  action  of  the  county  clerk- 
elect  ;  and  subsequently  the  second  action  was  commenced  after  Janu- 
ary 1,  1916.  Temporary  injunctions  were  issued  in  each  case,  re- 
straining the  acts  of  the  county  clerk-elect  until  the  disposition  of  the 
issues. 

Defendant,  Meahl,  moves  to  vacate  the  injunctions  on  the  ground 
that  the  court  has  not  jurisdiction,  for  the  reason  that  the  defendants 
are  state  officers,  and  the  only  authority  for  actions  of  this  character 
is  found  either  in  section  1925  of  the  Code  of  Civil  Procedure,  or  chap- 
ter 301,  Laws  of  1892,  of  section  27  of  the  Civil  Service  Law  (chapter 
370,  Laws  of  1899),  all  of  which  are  confined  to  officers  of  a  county, 
town,  city,  or  incorporated  village  of  the  state. 

Section  19,  art.  6,  of  the  Constitution,  provides  as  follows : 

"Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme  Oonrt,  with 
such  powers  and  duties  as  shall  be  prescribed  by  law." 

And  it  is  contended  that,  while  Mr.  Meahl  was  elected  county  clerk, 
he  was  appointed  clerk  of  the  Supreme  Court,  and  that  therefore  he, 
as  well  as  his  deputy  and  special  deputy  clerks,  are  state  officers,  and 
hence  not  subject  to  the  provisions  of  law  authorizing  an  action  to 
prevent  illegal  acts.  I  have  not  been  able,  through  the  press  of  other 
cases,  to  present  as  fully  as  I  should  wish  the  results  reached  on  the 
many  questions  presented  by  counsel,  who  seem  to  have  exhausted  the 
subject  on  both  sides.  Briefly,  therefore,  and  without  extended  com- 
ment, I  will  state  the  conclusions  reached  on  some  of  the  more  im- 
portant phases  of  the  case. 

[2]  1.  The  Constitution  is  plain,  that  the  people  of  the  state  did  not 
delegate  the  appointing  power  for  appointive  officers  to  any  one,  except 
from  a  list  of  qualified  persons,  determined  by  a  competitive  examina- 
tion ;  and  I  think  it  is  equally  plain  that  the  position  of  special  deputy 
clerks  for  the  various  parts  of  the  Supreme  Court  and  the  County 
Court  is  within  the  contemplation  of  the  said  provisions. 

[3]  2.  The  county  clerk,  when  acting  as  clerk  of  the  court,  and 
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his  deputies  and  special  deputies  in  like  service,  are  part  of  the  judi- 
cial system  of  the  state,  and  are  therefore  state  officers  while  engaged 
in  such  service. 

[4]  3.  The  appointing  power,  regarding  these  positions  of  special 
deputy  clerks,  is  not  vested  in  the  clerk  of  the  Supreme  Court,  as  a 
state  officer,  but  in  the  comity  clerk,  a  county  officer. 

[5]  4.  The  right  of  a  taxpayer  to  bring  suit  to  prevent  waste,  or  to 
prevent  any  illegal  act,  is  limited  to  acts  of  county,  city,  town,  or  vil- 
lage officers,  and  does  not  authorize  an  action  against  a  state  officer. 
While  the  reason  for  this  is  not  apparent,  still  such  is  the  fact. 

[8]  5.  The  action  commenced  against  the  county  clerk-elect,  in 
December,  is  properly  brought.  The  clerk  himself  furnished  all  the 
facts  necessary,  in  that,  after  his  election  he  publicly  announced, 
through  the  press  and  otherwise,  that  upon  entering  upon  the  duties 
of  his  office,  he  would  remove  certain  of  the  special  deputy  clerks  and 
personally  appoint  their  successors.  If  a  taxpayer  has  the  right  to 
bring  an  action  to  prevent  an  illegal  act,  it  would  be  incomprehensible 
to  hold  that  the  citizen  must  wait  until  the  illegal  act  has  been  com- 
mitted before  he  could  exercise  his  right. 

At  the  time  of  the  commencement  of  the  first  action  he  had  been 
declared  elected,  and  had  qualified  by  taking  the  oath  of  office  and 
filing  his  official  bond.  Nothing  remained  except  to  await  the  stroke  of 
12,  midnight,  of  December  31st,  and  immediately  thereafter  he  be- 
came county  clerk  in  fact,  and  could  instantly  have  made  the  contem- 
plated removals  and  appointments,  which  he  had  given  notice  that  he 
would  make.  The  citizen  may  have  had  a  remedy  after  the  alleged 
wrongful  removal  and  appointment  of  successors,  but  I  think  he  had 
the  right  to  act  at  once  upon  the  facts  above  stated. 

[7]  6.  In  my  opinion,  Civil  Service  Law,  §  13,  subsec.  3,  does  not 
apply  to  these  offices  of  special  deputy  clerk.  These  positions  have 
been  well  known  for  many  years,  and  if  it  was  the  intention  to  exempt 
them,  it  would  have  been  a  simple  matter  to  so  state.  Subsection  4 
of  said  section  13  provides  that: 

"No  office  or  position  shall  be  deemed  to  be  in  the  exempt  class  unless  it  is 
specifically  named  in  such  class  in  the  rules.    •    ♦    •  »• 

The  orders  made  restrain  the  clerk  from  making  any  removals  or 
new  appointments  until  the  further  order  of  the  court.  The  clerk  has 
accordingly  retained  the  special  deputy  clerks  in  office  on  December 
31st,  and,  inasmuch  as  it  appears  that  no  incompetency  is  charged  in 
any  case,  the  orderly  way  will  be  to  continue  them  until  such  time  as 
their  successors  are  appointed  according  to  law. 

The  motion  to  dissolve  the  injunctions  is  denied. 
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BONELLI  V.  PISANI  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    May  9,  1916.) 

1.  Sales  ^=»415 — Remedy   of  Buteb — Action  fob  Breach  of  Contract — 

Damages. 

In  an  action  for  partial  failure  to  deliver  California  claret,  purchased 
for  resale,  in  order  to  recover  special  damages  equal  to  tbe  profits  lost 
by  the  plaintiff  because  of  his  inability  to  fill  orders,  plaintiff  must  show 
as  a  part  of  his  affirmative  case  that  he  could  not  procure  other  wine  to 
fill  the  orders. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {  IITO;  Dec.  Dig. 
«=>416.] 

2.  Witnesses  <g=»406 — Competency  of  Contradictory  Evidence. 

In  an  action  for  damages  for  partial  failure  to  deliver  California  claret, 
purchased  to  conform  to  a  sample  and  for  resale,  plaintiff  having  intro- 
duced testimony  that  there  was  a  shortage  of  California  claret  and  that 
he  could  not  purchase  it  in  the  market,  the  exclusion  of  defendants'  tes- 
timony that  California  claret  was  regularly  offered  for  sale  and  at  a  defi- 
nite market  price  at  the  time  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §|  1276^-1279; 
Dec.  Dig.  «ss>406.1 

3.  Sales  ^s>415 — Remedy  of  Buyer— Aotions  for  Breach  of  Contract — Evi- 

dence— Burden  of  Proof. 

In  an  action  for  damages  for  partial  failure  to  deliver  California 
claret,  purchased  for  resale,  the  burden  of  proof  was  at  all  times  on 
the  plaintiff  to  show  that  he  could  not  procure  the  claret  in  the  market, 
and  defendants  were  called  upon  merely  to  rebut  the  testimony  offered  by 
plaintiff  to  sustain  the  burden. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {  1170;  Dec.  Dig. 
«=>415.] 

Whitaker,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Virgilio  Bonelli  against  J.  Alfred  Pisani  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Reversed,  and  new  trial 
ordered. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

William  R.  Hill,  of  New  York  City,  for  appellants. 
Guido  J.  Giudici,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  defendants  agreed  to  sell  to  the  plaintiff  100 
barrels  of  California  claret  to  conform  to  sample.  After  deUvering 
15  barrels,  the  defendants  refused  to  deliver  more  wine.  The  plain- 
tiff had  received  orders  from  various  parties  for  the  entire  amount 
sold,  and  there  is  evidence  sufficient  to  sustain  a  finding  that  these  or- 
ders were  called  to  the  attention  of  the  defendants  before  the  contract 
of  sale  was  made. 

[1-31  The  plaintiff  has  now  recovered  a  judgment  for  the  profits 
which  he  lost  by  reason  of  his  inability  to  fill  these  orders.  Obviously 
he  is  not  entitled  to  recover  such  damages,  unless  he  proves  that  the 
defendants'  breach  of  contract  made  it  impossible  to  fill  these  orders ; 
in  other  words,  he  must  prove  that,  when  the  defendants  failed  to  de- 
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liver  the  wine,  he  could  not  procure  other  wine  to  satisfy  these  orders. 
For  this  purpose  the  plaintiff  produced  testimony  to  show  that  he  had 
tried  to  procure  California  claret  from  three  out  of  four  of  the  wine 
dealers  who  sell  the  largest  amount  of  wine  in  the  city  of  New  York, 
and  was  informed  that  there  was  a  shortage  of  California  claret,  and 
that  they  could  supply  only  their  own  customers.  Even  if  this  testi- 
mony be  regarded  as  sufficient  to  make  out  a  prima  facie  case  for  spe- 
cial damages,  it  was  clearly  open  to  to  the  defendants  to  rebut  it.  For 
this  purpose  the  defendants  offered  testimony  to  show  that  California 
claret  was  regularly  offered  for  sale  in  New  York  and  had  a  definite 
market  price  at  that  time.  This  testimony  was  excluded,  on  the  ground 
that  it  did  not  tend  to  show  that  claret  of  tlie  quality  bought  by  the 
plaintiff  could  be  procured  in  the  market,  and  the  only  serious  point 
raised  on  this  appeal  is  whether  the  exclusion  of  this  evidence  is  er- 
roneous. 

In  my  opinion  it  was  clearly  erroneous.  The  plaintiff,  in  order  to 
recover  special  damages,  must  himself  show  as  part  of  his  affirmative 
case  that  he  could  not  procure  the  claret.  He  did  not  attempt  to  prove 
the  quality  of  the  sample  to  which  the  wine  was  to  conform,  and  then 
follow  up  such  proof  by  testimony  that  claret  of  that  particular  quality 
could  not  be  procured ;  but  he  produced  testimony  which  was  intended 
to  show  only  that  no  California  claret  could  be  bought  in  the  market. 
If  no  California  claret  could  be  procured  in  the  market,  then  of  course 
it  would  follow  that  no  claret  of  the  particular  grade  could  be  pro- 
cured. The  defendants  are  not  required  to  prove  affirmatively  that 
wine  of  this  grade  could  be  procured;  they  are  called  upon  merely 
to  rebut  the  testimony  produced  by  the  plaintiff,  who  at  all  times  had 
the  burden  of  proof.  If  they  proved  that  claret  of  standard  grade 
could  be  procured  in  the  market,  then  they  would,  I  think,  completely 
meet  the  plaintiff's  proof,  for  then  the  case  would  present  no  facts 
from  which  any  inference  could  be  drawn  that  claret  of  the  particular 
grade  could  not  be  procured.  It  follows  that  the  exclusion  of  this 
evidence  was  erroneous.  Moreover,  I  think  that  the  defendants  did 
show  that  wine  to  conform  to  the  sample  could  be  obtained  merely  by 
selection  or  blending  of  ordinary  standard  clarets. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  t^ia^ 
ordered,  with  costs  to  appellants  to  abide  the  event. 

PENDLETON,  J.,  concurs.    WHITAKER.  J.,  dissents. 


BROOKLYN  ASH  REMOVAL  CO.,  Inc.,  ▼.  CONNELU 

<t3upreme  Court,  Appellate  Diylslon,  Second  Department    May  12,  1916.) 

L  Replevin  «=>8(3) — Basis  of  Action — ^Rigbt  of  Control. 

Plaintiff,  right  of  which  under  its  charter  party  to  use  a  scow  did  not 
amount  to  complete  control  and  possession,  because  the  owner  kept  her 
master  on  board,  could  not  replevy  such  scow  from  the  owner,  since  re- 

<S=»For  t>ther  caset  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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plevin  not  only  requires  possession  as  a  basis  of  the  action,  but  an  ex- 
clusive right  to  possession  and  control  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Replevin,  Cent  Dig.  §{  48-61,  63,  64; 
Dec.  Dig.  <8=>8(3).] 

2L  Pleading  ^=>362(2) — Striking  Answbb — ^ABOUHfENTATivs  Matteb. 

In  replevin  of  a  scow  against  its  owner,  where  a  paragraph  of  the 
answer  contained  a  material  averment  that  defendant  had  furnished  and 
placed  in  charge  of  the  boat  a  captain,  who  remained  on  the  vessel, 
though  also  containing  argumentative  matter  as  to  the  legal  effect  of  the 
captain's  presence,  the  paragraph  could  not  be  stricken. 

[Ed.  Note.— For  other  cases^  see  Pleading,  Cent  Dig.  §§  1148-1161; 
Dec.  Dig.  t8s»362(2).] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Brooklyn  Ash  Removal  Company,  Incorporated, 
against  Ellen  T.  Connell.  From  an  order  denying  plaintiff's  motion  to 
strike  out  portions  of  the  answer,  and  for  judgment  on  the  pleadings,, 
it  appeals.    Order  affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

Franklin  Grady,  of  New  York  City,  for  appellant. 
Nelson  Zabriskie,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  Under  this  charter  party  plaintiff's  right  to  use  the 
scow  did  not  amount  to  complete  control,  dominion,  and  possession,  be- 
cause defendant  kept  her  master  on  board.  He  was  not  merely  there 
to  take  orders  from  the  charterer,  but  for  the  purpose  of  care  of 
the  property  and  to  relieve  the  charterer  from  responsibility.  The  mas- 
ter's agency  was  set  forth  with  unusual  particularity  in  the  owner's 
agreement : 

"We  will  furnish  a  captain  for  each  scow  at  our  own  expense,  who  will  be 
under  your  control  and  orders,  but  you  are  not  to  be  responsible  for  the 
acts  of  any  captain  in  the  care,  movement,  or  navigation  of  said  scows,  and 
we  will  save  you  harmless,  and  defend  you  from  any  claims,  actions,  or  suits 
arising  therefrom." 

[1,2]  Replevin,  however,  not  only  requires  possession,  but  an  ex- 
clusive right  to  possess  and  control  the  property.  Rogers  v.  Arnold, 
12  Wend.  30.  Paragraph  4  of  the  answer  (which  plaintiff  moved  to 
have  struck  out  as  sham,  frivolous,  and  irrelevant)  has  the  material 
averment  that  defendant  had  so  ''furnished  and  placed  in  charge  of 
said  boat  a  captain  who  remained  on  said  vessel."  While  this  is  ac- 
companied with  argumentative  matter  as  to  the  legal  effect  of  the  cap- 
tain's presence,  the  paragraph  is  not  for  that  reason  to  be  stricken  out. 
Town  of  Essex  v.  N.  Y.  &  Canada  R.  R.  Co.,  8  Hun,  361.  Obviously^ 
too,  on  such  pleadings,  plaintiff  should  not  have  judgment. 

The  order  appealed  from  is  therefore  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 

^=:»For  oUier  caseB  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numberefl  Digests  St  Indexes 
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In  re  LEWIS  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department     May  3,  1916.) 

1.  Elections  ^=>74 — Qualifications  or  Voters — Employment  in  Fedeeai. 

Service — Constitutional  Provisions. 

Under  Const,  art.  2,  §  3,  providing  that  for  the  purpose  of  voting  no 
person  shall  he  deemed  to  have  gained  or  lost  a  residence  by  reason  of 
his  absence  while  employed  in  the  service  of  the  United  States,  one  who 
actually  left  a  city  residence  to  accept  service  in  and  actual  residence  in 
a  United  States  government  arsenal  did  not  thereby  lose  such  residence, 
and  might  continue  to  vote  from  his  original  residence,  though  that  was 
then  a  vacant  house. 

[Ed.  Note.--For  other  cases,  see  Elections,  Cent  Dig.  f  71;   Dec.  Dig. 

2.  Elections  ^=9106 — Reqistbation — Statbicent — Statutk. 

An  employ^  in  a  United  States  arsenal,  actually  residing  within  its 
limits  and  not  thereby  losing  his  right  to  register  and  vote  from  his  for- 
mer residence  in  the  city,  though  at  the  time  of  his  registration  he  did 
not  file  with  the  registration  oflftcers,  a  statement  shewing  where  he  was 
actually  domiciled,  as  required  by  Election  Law  (Consol.  Laws,  c.  17)  $ 
163,  will  not  have  his  name  removed  from  the  registration  list  because 
of  his  failure,  in  good  faith,  to  perform  a  condition  not  commonly  known, 
and  not  called  to  his  attention  by  the  officers  whose  duty  it  was  to  see 
that  the  requirements  of  the  Election  Law  were  fulfilled. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent  Dig.  {  103;  Dec.  Dig. 
«=)106.] 

Appeal  from  Albany  County  Court. 

In  the  matter  of  the  application  of  Andrew  Armstrong  for  the  re- 
moval from  the  registry  list  of  the  First  election  district  of  the  Fifth 
ward  of  the  city  of  Watervliet  of  the  names  of  Earl  Lewis  and  Joseph 
Poland.  From  an  order  dismissing  the  application,  the  petitioner  ap- 
peals.   Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Egburt  E.  Woodbury,  Atty.  Gen.  (James  S.  Y.  Ivins,  Deputy  Atty. 
Gen.,  of  counsel),  for  appellant  Armstrong  and  for  State  Superintend- 
ent of  Elections. 

WOODWARD,  J.  The  petitioner  in  this  proceeding,  after  making 
the  necessary  formal  averments,  alleges : 

That  "said  inspectors  have  placed  on  the  registry  list  of  said  election  dis- 
trict, as  persons  qualified  to  vote  at  said  general  election  to  be  held  on  the 
2d  day  of  November,  1915,  the  names  and  addresses  of  persons  as  follows: 
Earl  Lewis,  1601  Broadway ;  Joseph  Poland,  25  Fifteenth  street"  That  such 
names  now  appear  upon  the  registry  list,  and  that  the  petitioner  is  informed 
and  believes  that  such  names  are  illegally  upon  such  Ust,  that  the  persons  so 
named  do  not  reside  at  the  places  named,  and  asks  to  have  the  names  re- 
moved from  the  registry  list 

[  1  ]  The  discussion  of  the  question  of  residence  in  Matter  of  Rooney 
and  Others,  159  N.  Y.  Supp.  132,  passed  upon  at  this  term  of  the 
court,  makes  it  unnecessary  to  consider  the  rights  of  parties  to  claim 
a  residence  separate  and  apart  from  their  actual  abode,  and  the  only 
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question  to  be  disposed  of  here  is  whether  the  respondent  Joseph 
Poland,  an  employe  of  the  United  States  government,  domiciled  with- 
in the  boundaries  of  the  United  States  arsenal  at  Watervliet,  may  le- 
gally register  and  vote  from  a  vacant  house  at  No.  25  Fifteenth  street 
in  the  said  city  of  Watervliet. 

It  appears  from  the  moving  papers  that  the  said  Joseph  Poland  had 
not  heretofore  registered  or  voted  from  said  premises  back  as  far  as 
the  year  1908,  and  the  only  thing  to  connect  the  respondent  with  the 
premises  at  25  Fifteenth  street  is  his  testimony  that  he  resided  there  in 
1897  and  voted  from  there;  that  he  enlisted  for  the  Spanish- American 
War,  and  left  this  residence  in  Watervliet  in  1898 ;  and  that  he  had 
not  voted  or  registered  since  1905.  There  is  no  dispute  that  he  ac- 
tually resides  within  the  arsenal,  and  is  now  employed  by  the  United 
States  government,  and  he  appears  to  have  been  in  this  same  employ 
from  1898. 

If  Joseph  Poland  actually  had  a  residence  at  25  Fifteenth  street, 
and  left  that  residence  to  accept  service  under  the  United  States  gov- 
ernment, it  is  not  to  be  doubted  that  he  has  not  lost  that  residence  by 
reason  of  such  service  (Const.  N.  Y.  art.  2,  §  3;  Matter  of  McCor- 
mack,  86  App.  Div.  362,  83  N.  Y.  Supp.  847;  Matter  of  Barry,  164  N. 
Y.  18,  58  N.  E.  12,  52  L.  R.  A.  831),  though  by  some  other  act  he 
may  have  changed  such  residence.  See  authorities  cited.  If  he  had 
merely  left  the  residence  at  No.  25  Fifteenth  street  in  1898  and  gone 
into  the  employ  of  the  United  States  government,  actually  living  within 
the  arsenal  grounds,  it  is  not  to  be  questioned  that  he  could  continue 
to  vote  from  the  original  residence,  unless  he  elected  to  abandon  such- 
residence;  and  this  situation  is  not  changed  because  the  respondent 
has  been  in  the  service  at  other  points.  The  language  of  the  Con- 
stitution is  that,  "for  the  purpose  of  voting,  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence,  by  reason  of  his  presence  or  ab- 
sence, while  employed  in  the  service  of  the  United  States,"  and  the 
result  of  this  language  must  be  simply  to  permit  the  person  to  retain 
the  residence  once  gained,  until  by  some  act,  entirely  apart  from  his 
location  in  connection  with  his  governmental  employment,  he  chooses 
a  new  residence. 

[2]  But  here  it  appears  that  the  respondent  did  not,  at  the  time  of 
his  registration,  file  with  the  registration  officers  the  statement  required 
by  section  163  of  the  Election  Law,  "showing  where  he  is  actually 
domiciled,  his  business  or  occupation,  his  business  address,  and  to 
which  class  he  claims  to  belong,"  and  it  is  urged  by  the  appellant  that 
this  is  a  conclusive  reason  why  his  name  should  have  been  removed 
from  the  registration  list.  Here,  as  in  Matter  of  Rooney,  there  is  no 
question  of  the  good  faith  of  the  respondent.  No  one  appears  to  have 
called  his  attention  to  this  requirement  of  the  statute ;  he  simply  an- 
swered the  questions  ordinarily  asked  to  make  up  the  registration, 
and  believing  that  he  had  not  lost  his  former  residence  he  made  no 
declaration  as  to  his  actual  domicile.  The  question  is,  as  to  the  pres- 
ent situation,  entirely  academic,  and  while  we  have  no  doubt  of  the 
power  of  the  Legislature  to  make  this  requirement,  we  see  no  reason 
why  this  man  should  be  placed  in  the  position  of  a  wrongdoer  at  this 
time  because  of  a  failure  to  perform  a  condition  not  commonly  known, 
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and  which  was  not  called  to  his  attention,  so  far  as  appears,  by  the 
officers  whose  duty  it  is  to  see  that  the  requirements  of -the  election 
law  are  fulfilled.  If  the  question  had  been  raised  seasonably  there  is 
no  reason  to  suppose  he  would  not  have  complied  with  the  law  sub- 
stantially, and  in  the  future  we  may  assume  citizens,  coming  within 
the  exception  to  the  general  rule,  will  perform  the  duty  prescribed  by 
the  statute. 
,  The  order  should  be  affirmed.    All  concur. 


PEOPLE  V.  GRAFFEO. 
(Supreme  CJonrt,  Appellate  DlTlsion,  Second  Department    May  12,  1916.) 

1.  Explosives  ^=>5 — Criminal  Pbosecution. 

Evidence  of  threatening  letters  from  a  friend  of  accused,  an  explosion 
injuring  the  building  of  the  threatened  person,  the  running  away  of  ac- 
cused, and  his  acts  when  caught,  held  to  warrant  the  Jury  in  finding  the 
defendant  guilty  of  the  crime  of  "endangering  Itfe  by  malidoasly  placing 
explosive  near  building/'  defined  by  Penal  Law  (Consol.  Laws,  c.  40)  | 
1895,  as  amended  by  Laws  1914,  c.  362. 

[Ed.  Note. — For  other  cases,  see  Explosives,  Cent  Dig.  {  2;  Dec  Dig. 
«=>5.] 

2.  Explosives  ^=»5 — Criminal  Pbosecution. 

Penal  Law,  §  1895,  as  amended  in  1914,  punishing  endangering  life  by 
maliciously  placing  explosive  near  building,  applies  to  a  case  where  a 
building  is  damaged;  the  phrase  in  the  law,  "although  no  damage  is 
done/'  merely  excluding  absence  of  actual  damage  as  a  defense. 

[Ed.  Note. — ^F6r  other  cases,  see  Explosives,  Cent  Dig.  {  2;  Dec.  Dig. 
^=»5.] 

3.  CsiMiNAL  La.w  ^=»1032(1) — Appeal  and  Ebbob — Objection  to  Indictment. 

The  objection  that  an  indictment  under  which  conviction  was  had  does 
not  state  facts  constituting  a  crime,  if  not  raised  by  demurrer  or  motion 
on  the  trial,  or  in  arrest  of  Judgment,  cannot  be  raised  for  the  first  time 
on  appeal. 

[Ed.  Note.— -For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  2627; 
Dec.  Dig.  «=»1032(1).] 

4.  Explosives  ^=»5 — Cbiminal  Pbosecution. 

Evidence  of  threatening  letters,  explosion  wrecking  store  early  in  the 
morning,  flight  of  accused,  and  his  conduct  when  taken,  in  the  absence  of 
proof  of  any  manner  in  which  explosion  could  have  occurred,  except  from 
act  of  accused,  held  sufficient  proof  of  the  corpus  delicti.  In  a  trial  for 
violation  of  Penal  Law,  |  1895,  as  amended  in  1914,  as  to  endangering 
life  by  maUdously  placing  explosives. 

[Ed.  Note. — ^For  other  cases,  see  Explosives,  Cent  Dig.  |  2;  Dec.  Dig. 
<g=>5.] 

Appeal  from  Kings  County  Court. 

Andrea  Graffeo  was  convicted  of  crime,  and  appeals.    Affirmed. 
Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 
RICH,  JJ. 

William  S.  Butler,  of  Brooklyn,  for  appellant. 

Ralph  E.  Hemstreet,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 
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RICH,  J.  This  appeal  is  from  a  judgment  of  the  County  Court  of 
Kings  County,  convicting  the  defendant  of  the  crime  of  endangering 
life  by  maliciously  placing  explosives  near  a  building,  in  violation  of 
the  provisions  of  section  1895  of  the  Penal  Law  (as  amended  by  Laws 
1914,  c.  362),  which  is  entitled  "Endangering  Life  by  Maliciously 
Placing  Explosive  Near  Building,"  and  provides  that: 

"A  person  who  places  In,  upon,  under,  against,  or  near  to  any  building,  car, 
vessel  or  structure,  gunpowder  or  any  other  explosive  substance,  with  intent 
to  destroy,  throw  down,  or  injure  the  whole  or  any  part  thereof,  under  such 
circumstances,  that,  if  the  intent  were  accomplished,  human  life  or  safety 
would  be  endangered  thereby,  although  no  damage  Is  done,  is  guilty  of  a 
felony  and  upon  conviction  shaU  be  punished  by  imprisonment  in  a  state  pris- 
on for  not  more  than  twenty-five  years," 

The  indictment  contains  three  counts,  and  charges  the  appellant  and 
one  Francesco  Giarraputo: 

(1)  "Of  the  crime  of  endangering  life  by'  maliciously  placing  explosive 
near  building,  committed  as  follows:  The  defendants  on  April  6,  1915,  in 
the  county  of  Kings,  placed  in,  upon,  under,  against,  and  near  to  the  building 
and  store  of  Joseph  Ingoglla  an  explosive  substance,  with  intent  to  destroy, 
throw  down,  and  injure  the  whole,  or  some  part  thereof,  under  such  circum- 
stances that  human  life  was  endangered  thereby." 

(2)  "Of  the  crime  of  injury  to  property,  committed  as  follows:  The  de- 
fendants on  April  6,  1915,  in  the  county  of  Kings,  unlawfully  and  willfully 
injured  and  destroyed  the  following  property  attached  to  and  part  of  the 
building  and  store  owned  by  Joseph  Ingoglla:  Three  windows  and  the  one 
door,  of  the  value  of  fifty-five  dollars." 

(3)  "Of  the  crime  of  damaging  building  or  vessel  by  explosion,  committed 
as  follows:  The  defendants,  on  April  6,  1915,  in  the  county  of  Kings,  unlaw- 
fully and  maliciously,  by  the  explosion  of  an  explosive  substance,  damaged 
the  building  and  store  of  Joseph  Ingoglla,  thereby  endangering  the  Ufe  and 
safety  of  a  human  being." 

The  appellant  was  given  a  separate  trial,  and  found  guilty  upon  the 
first  of  the  three  counts  of  the  indictment ;  the  trial  court  instructing 
the  jury  that  if  they  found  the  defendant  guilty  of  the  offense  first 
charged  in  the  indictment  the  finding  would  eliminate  the  other  counts. 
No  evidence  was  offered  on  the  part  of  the  appellant. 

[1]  The  uncontroverted  testimony  established  that  Joseph  Ingoglia 
had  for  several  years  prior  to  1915  owned  a  building,  containing  two 
stores  on  the  ground  floor,  at  the  northwest  corner  of  Flushing  and 
Knickerbocker  avenues  in  the  borough  of  Brooklyn.  The  first  floor 
of  the  comer  building,  numbered  1081  on  Flushing  avenue,  he  oc- 
cupied as  a  drug  store,  and  with  his  wife  lived  in  apartments  on  the 
upper  floors  over  the  store;  the  other  building  he  rented.  He  was 
acquainted  with  Giarraputo,  who  lived  at  No.  145  George  street,  the 
first  street  south  of  Flushing  avenue,  running  in  the  same  direction, 
intersecting  Knickerbocker  avenue  at  a  point  about  50  feet  from  Flush- 
ing avenue,  the  house  No.  145  being  the  second  house  from  Knicker- 
bocker avenue,  on  the  west  side  of  said  George  street.  At  some  time 
shortly  prior  to  April  6,  1915,  Giarraputo  came  to  Ingoglia's  store  and 
had  a  conversation  with  him  which  the  latter  detailed  on  the  trial  as 
follows : 

"He  said  he  had  done  a  whole  lot  of  good  for  me.  He  had  prevented  some- 
body from  getting  me;  but  I  did  not  seem  to  appreciate  it,  and  I  had  to 
abide  by  the  consequences.    He  would  not  stand  by  me  after  that" 
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A  few  days  later  Ingoglia  received  through  the  mail  a  letter,  written 
in  the  Italian  language,  of  which  the  following  is  a  translation : 

"You  are  hereby  prayed  by  a  nnmber  of  frfends  to  confide  your  matters  to 
a  bosom  friend  of  yours.  It  will  be  better  for  yon  to  send  a  thousand  dollars. 
It  means  life  or  death.  Be  careful  not  to  do  othei'wise — your  property  will  fly 
up  in  the  air — we  have  no  fear  of  any  one — do  not  let  me  write  much  as  it  will 
be  better  for  you.    The  Black  Hand." 

The  second  day  after  Ingoglia  received  this  letter,  Giarraputo  ap- 
peared and — 

"said  he  had  done  some  good  to  my  brother-in-law,  and  my  brother-in-law 
did  not  appreciate  that  either,  and  for  the  small  amount  of  $25  he  had 
fixed  matters  for  him,  and  instead  of  being  thankful  for  that  he  had  a 
grudge  against  Giarraputo." 

Following  this  talk,  Ingoglia  received  through  the  mail  a  second  let- 
ter in  the  Italian  language,  of  which  the  following  is  a  translation : 

"Dishonored  man  and  loafer,  try  to  confide  with  persons  who  can  do  you 
some  good  and  do  so  at  once — it  is  better  for  you— otherwise  we  will  decide 
what  to  do— we  wiU  do  it  in  few  days — ^you  will  realize  our  experience — try 
to  send  one  thousand  dollars.  Stinker  and  loafer,  say  no  more  to  people  as 
you  have  done.    J.  G.  G." 

Immediately  after  the  receipt  of  this  letter,  Giarraputo  and  the  de- 
fendant came  together  to  the  vicinity  of  Ingoglia*s  drug  store,  and  the 
defendant  crossed  the  street  and  stood  there  while  Giarraputo  had  .a 
conversation  with  Ingoglia,  which  the  latter  detailed  as  follows: 

"He  said  he  had  tried,  but  he  could  not  prevent  these  men  writing  and  de- 
manding money  from  me,  but  on  account  of  our  coming  from  the  same  coun- 
try he  would  be  willing  to  do  a  little  to  help  me,  if  I  commissioned  *him." 

He  referred  to  the  writers  of  the  letters  as  his  friends,  and  said 
that  if  Ingoglia  came  to  terms  he  would  try  to  fix  it  up.  The  date  when 
the  last  letter  was  received  does  not  appear,  but  on  the  night  of  April 
5th,  at  about  11 :30  o'clock,  Ingoglia  closed  his  store  and,  after  ascer- 
taining by  inspection  that  everything  in  and  about  the  building  was  all 
right,  retired*  to  his  bed.  At  about  2  o'clock  the  next  morning  he  was 
awakened  by  an  explosion  in  front  of  the  store,  and,  upon  going  to 
the  windows  of  the  front  room,  saw  the  defendant  running  towards 
George  street,  into  which  he  turned.  There  was  a  large  electric 
light  in  front  of  the  store,  one  on  the  opposite  side  of  the  street,  and 
one  at  the  intersection  of  George  street.  Ingoglia  watched  the  defend- 
ant until  he  passed  out  of  his  sight,  then  went  downstairs  and  found 
three  windows  broken,  the  bottom  part  of  an  outside  door  blown  off, 
and  a  hole  about  eight  inches  square  extending  from  and  through  the 
sidewalk  in  front  of  the  door,  into  the  cellar.  On  the  same  morning, 
at  1:15  o'clock,  a  police  officer  on  duty  on  Flushing  avenue  at  a  point 
a  block  away  from  Ingoglia's  place  of  business  saw  Giarraputo  and  the 
defendant  going  east,  and  at  20  minutes  after  2  saw  them  coming  from 
the  direction  of  the  drug  store.  At  about  2  o'clock  one  Stichler,  re- 
siding on  Knickerbocker  avenue,  about  125  feet  from  George  street, 
was  standing  in  front  of  his  house,  when  he  saw  a  man  whom  he  was 
unable  to  identify  running  towards  George  street,  into  which  street  he 
turned,  and  shortly  thereafter  heard  the  noise  made  by  the  explosion- 
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A  night  watchman,  while  on  Knickerbocker  avenue,  five  blocks  away 
from  Ingoglia's  store,  heard  the  explosion,  was  told  of  a  man  running 
into  George  street,  and  while  investigating  saw  a  flicker  of  a  light  in 
the  cellar  of  the  second  house  from  Knickerbocker  avenue  on  such 
street,  which  was  No.  145,  and  the  house  in  which  Giarraputo  then  or 
formerly  lived.  They  proceeded  to  the  cellar,  and  there  found  the 
defendant  lying  in  the  comer  of  a  bin,  with  part  of  an  iron  bedstead 
across  his  body,  and  old  shoes  and  wood  around  him.  When  asked 
what  he  was  doing  there,  he  answered  that  he  was  afraid  of  the  bomb. 
Asked  where  fie  lived,  he  replied,  "Live  here,"  but  later  gave  his  cor- 
rect residence,  130  Humboldt  street.  He  kissed  the  hand's  of  the  offi- 
cers, said  he  had  a  wife  dnd  family,  and  asked  them  to  let  him  go. 
He  was  taken  to  Ingoglia's  store.  Ingoglia  testified  that  the  defend- 
ant, when  brought  to  the  store  by  the  officers,  knelt  in  front  of  him 
and  said : 

"  'Please  forgive  me ;  we  done  it,  and  I  will  be  right  over  in  the  morning, 
and  I  will  do  anything  you  ask  for  you.  •  •  •  I  have  five  children; 
please  let  me  go  this  time.'  *  *  *  He  got  hold  of  my  hand,  and  wanted 
to  kiss  it,  and  said:  'Please  forgive  me,  and  I  will  pay  for  anything;  we  done 
It.    But  please  forgive  me.    I  have  five  children.* " 

He  talked  in  both  English  and  Italian,  and  was  very  much  excited. 
The  statement,  "We  done  it,"  was  in  Italian.  Mrs.  Ingoglia,  who  had 
not  retired  when  the  explosion  occurred,  saw  two  men  pass  by  the 
store  just  before  she  heard  the  noise.  She  details  the  statements  of 
the  defendant  in  the  store  as  follows : 

"As  he  came  in,  he  went  straight  to  my  husband  and  said:  'Forgive  me ;  we 
were  the  ones  that  did  it,  but  we  will  not  do  it  any  more.  I  have  five  children, 
and  if  you  will  forgive  me  there  will  be  nothing  else  done  after  this.'  He  got 
hold  of  his  hand,  and  squeezed  it  very  heartily,  and  said:  'Forgive  me.' " 

Mrs.  Mangiaracina  testified  that  she  was  not  paying  much  attention 
to  what  the  defendant  said,  but  did  hear  him  say : 

"Mr.  Ingoglia,  I  want  you  to  have  them  let  me  go,  please;  I  am  a  son  of 
yours — to  forgive  me.  I  have  five  children  and  a  mother.  Do  for  the  sake  of 
my  mother." 

She  saw  him  kneel  down  and  try  to  kiss  Ingoglia's  hand.  The  night 
watchman  heard  the  defendant  talk  to  Ingoglia  in  Italian,  but  did  not 
understand  that  language.    He  says: 

"I  did  not  hear  everything  he  said.  He  walked  to  the  back  of  the  store, 
while  I  was  in  the  front,"  with  Mr.  Ingoglia. 

Officer  Holman  testified  that  he  heard  the  defendant  talking  in 
Italian.  Ingoglia  testified  that  the  defendant,  when  he  ran  away  from 
the  store  after  the  explosion,  wore  a  cap  and  had  on  an  overcoat,  and 
the  officers  who  made  the  arrest  testify  that  when  they  found  him  in 
the  cellar  he  had  on  a  peaked  cap  and  overcoat.  This  testimony, 
wholly  uncontradicted,  although  circumstantial,  so  far  as  connecting 
the  defendant  with  the  commission  of  the  offense  committed  (with  the 
exception  of  his  admissions  and  confession),  was  amply  sufficient  to 
warrant  the  jury  in  finding  the  defendant  guilty  of  the  crime  with 
which  he  was  charged  in  the  first  count  of  the  indictment, 
158N.Y.S.— 66 
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[2]  The  appellant  contends  that,  because  of  the  words  "although 
no  damage  is  done,"  in  section  1895,  it  has  no  application  to  the  case 
at  bar,  jn  which  actual  damage  resulting  frcwn  the  explosion  was  prov- 
en, and  that  the  only  offense  the  defendant  could  be  convicted  of  upon 
the  testimony  given  was  that  alleged  in  the  third  count  of  the  indict- 
ment, damaging  the  building  by  the  explosion.  This  contention  is  with- 
out merit.  The  fact  that  actual  damage  was  done,  and  human  life 
and  safety  thereby,  and  as  the  result  of  such  explosion,  was  endangered, 
renders  Ihe  person  placing  the  explosive  guilty  of  a  felony  under  the 
provisions  of  section  1895,  exactly  the  same  as  if  no  damage  had  in 
fact  been  done,  and  it  had  been  proven  that,  if  the  intent  to  destroy, 
throw  down,  or  injure  the  building  by  the  placing  of  the  explosive  had 
been  accomplished  by  consequent  damage  or  destruction  of  the  build- 
ing, human  life  or  safety  would  have  been  endangered  thereby.  The 
words  used  in  the  statute,  "although  no  damage  is  done,"  do  not  ex- 
clude cases  where  actual  damage  is  sustained,  or  limit  its  application 
to  those  cases  where  for  any  reason  no  damage  followed  the  placing 
of  the  explosive.  They  mean  no  more  than  that  the  absence  of  actual 
damage  in  a  given  case  does  not  constitute,  and  cannot  be  proven  as, 
a  defense. 

[3]  The  appellant  argues  that  the  first  count  of  the  indictment,  un- 
der which  the  conviction  was  had,  dpes  not  state  facts  sufficient  to  con- 
stitute a  crime,  and  should  have  been  dismissed.  He  cannot  now  be 
heard  upon  that  question,  not  having  demurred  or  moved  upon  the 
trial  to  dismiss  the  indictment,  or  in  arrest  of  judgment,  upon  such 
ground.  It  cannot  be  raised  for  the  first  time  on  appeal.  People  v. 
Wiechers,  179  N.  Y.  459,  462,  72  N.  E.  501,  1  Ann.  Cas.  475. 

[4]  At  the  conclusion  of  the  case  for  the  people,  the  defendant 
moved  to  dismiss  the  indictment  upon  the  ground  that  the  corpus  de- 
licti had  not  been  proven  to  exist,  and  now  argues  that  his  exception 
to  the  denial  of  such  motion  presents  reversible  error.  He  contends 
that  there  is  no  proof  justifying  the  inference  that  the  defendant  placed 
any  explosive  in,  against,  or  near  the  building  of  Ingoglia,  or  that  the 
damage  proven  was  caused  by  any  explosive  substance  so  placed  by 
any  one,  and  directs  attention  to  the  fact  that  an  explosion  may  be 
the  result  of  other  than  a  human  agency.  It  is  sufficient  to  say,  upon 
this  question,  that  there  was  no  proof  before  the  jury  of  any  possi- 
ble manner  in  which  the  explosion  could  have  occurred,  except  as  the 
result  of  an  explosive  placed  against  the  building  on  the  outside  in 
carrying  out  the  threat  made  to  Ingoglia  that  unless  $1,000  was  paid 
by  him  "your  property  will  fly  up  in  the  air."  The  facts  were  amply 
sufficient  to  justify  the  jury  in  finding  the  corpus  delicti  proven,  and 
to  sustain  such  finding  on  appeal.  The  learned  trial  court  submitted 
the  questions  of  fact  to  the  jury  in  a  charge  free  from  error,  in  which 
the  rights  of  the  defendants  were  carefully  and  amply  protected,  and 
all  his  requests  charged. 

The  judgment  of  conviction  of  the  County  Court  of  Kings  County 
must  be  affirmed.    All  concur. 
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WAGNER  V.  AMERICAN  BRIDGE  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    May  12,  1916.) 

1.  Master  and  Servant  ^=»385(1) — Worblmen's  Compensation — Injuries. 

Under  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67),  the  employ- 
er or  his  Insurer  is  to  provide  compensation  for  all  personal  injuries  that 
involve  permanent  or  temporary  disability  whether  total  or  partial ;  the 
schedule  to  section  15»  enumerating  particular  injuries,  not  being  exclu- 
sive. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Dec.  Dig. 
«=>385(1).] 

2.  Master  and  Servant  ^=»401 — Workmen's  Compensation  Act — Action- 

Compliance  WITH  Act  as  Defense — Demurrer. 

Where  an  employer,  when  sued  for  an  injury  resulting  in  permanent 
total  deafness  in  one  ear,  answered  that  he  had  complied  with  the  Work- 
men's Compensation  Law,  the  court  cannot,  on  demurrer  to  the  answer^ 
say  that  the  injury  is  excluded  from  said  law. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  ^=»401.1 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Hugo  Wagner  against  the  American  Bridge  Company. 
From  an  order  sustaining  plaintiff's  demurrer  to  a  separate  defense, 
defendant  appeals.    Reversed,  and  demurrer  overruled. 

Defendant  employed  plaintiff  as  a  machinist  in  its  Brooklyn  plant  The 
complaint  stated  that  about  November  16,  1915,  while  plaintiff  was  engaged 
about  a  friction  saw  used  for  cutting  metal  beams,  one  of  the  boxes  upon  the 
shaft  suddenly  broke,  letting  the  revolving  saw  fall  down  and  strike  its  bed, 
by  which  it  broke  into  fragments,  so  that  the  guard  on  the  machine  flew  off 
and  struck  plaintiff  on  the  head,  causing  him  great  pain  and  anguish ;  "that 
said  blow  upon  plaintiff's  head  injured  his  left  ear  so  that  he  has  been  render- 
ed totally  deaf  in  that  ear,  and  has  thus  been  permanently  injured,"  to  hl» 
damage  $5,000.  Plaintiff  made  various  charges  of  fault  against  defendant, 
denying  any  contributory  negligence,  and  averred  service  of  a  notice  under  the 
Employers'  LiabUity  Act  (Consol.  Laws,  c.  31,  IS  200-204).  After  various  de- 
nials, the  answer  pleaded  as  a  separate  defense  that  defendant  conducted  the 
business  of  the  manufacture  and  assembly  of  structural  iron  and  steel,  and  at 
all  said  times  plaintiff  was  an  employ^  of  defendant  engaged  in  that  business ; 
that  defendant  had  complied  with  all  the  provisions  of  chapter  67  of  the  Con- 
solidated Laws  of  the  state  of  New  York  for  securing  payment  of  compensa- 
tion to  any  and  aU  its  injured  employes.  The  plaintiff  demurred  to  this 
separate  defense  on  the  ground  that  the  same  was  insufficient  in  law  on  its 
face.  The  Special  Term  sustained  this  demurrer,  from  which  order  defend- 
ant appeals. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

William  W.  Corlett,  of  New  York  City  (Henry  M.  Kidder,  of  New 
York  City,  on  the  brief),  for  appellant. 
Sherwood  O.  Chichester,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  The  Workmen's  Compensation  Law  requires  the  em- 
ployer (article  2)  to  provide  compensation  for  injuries  sustained,  or 
death  incurred,  by  the  employes  engaged  in  the  enumerated  hazardous 
employments,  including  under  group  21  the  manufacture  of  structural 
steel — in  which  this  plaintiff  was  employed. 

^s»For  other  cases  see  same  topic  ft  KBY-NUliBBR  In  all  Key-Numbered  DigesU  ft  Indexes- 
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By  section  10,  every  employer,  subject  to  the  provisions  of  this  chap- 
ter, is  to  pay,  or  provide,  compensation  according  to  the  schedules  of 
this  article  for  the  disability  or  death  of  his  employe  resulting  from 
an  accidental  personal  injury  sustained  by  the  employe  "out  of  and 
in  the  course  of  his  employment,"  without  regard  to  fault  as  a  cause 
of  such  injury.  Such  liability  for  compensation  is  declared  to  be  "ex- 
clusive," unless  the  employer  fails  to  secure  the  statutory  compensation 
as  provided  under  section  50,  when  the  injured  employe  "may,  at 
his  option,  elect  to  claim  compensation  under  this  chapter,  or  to  main- 
tain an  action  in  the  courts  for  damages  on  account  of  such  injury" 
(section  11).  The  ordinary  tort  rule  of  "no  liability  without  fault"  suf- 
ficed for  the  earlier  and  simpler  relations  of  employment  But  the 
increasing  loss  of  life  and  limb  in  modern  industrialism  enabled  us 
slowly  to  grasp  the  humane  idea  of  liability  merely  from  the  nature 
of  the  work.  As  the  perils  of  a  seaman's  life  give  him  the  right  to 
•cure  and  maintenance  at  the  expense  of  the  ship  (The  Osceola,  189 
U.  S.  158,  23  Sup.  Ct.  483,  47  L.  Ed.  760),  so  the  employer  in  the 
specified  trades,  as  an  incident  of  his  enterprise,  must  compensate  his 
workmen  for  their  injuries  in  the  emplo3rment.  The  prior  right  to 
sue  gives  place  to  this  substitute,  to  be  administered  without  the  ex- 
pense, uncertainties,  and  delay  of  litigation,  involving  the  risk  of  de- 
feat if  unable  to  make  out  actionable  negligence.  This  new  remedy 
is  constitutional.  Matter  of  Jensen  v.  Southern  Pacific  Co.,  215  N. 
Y.  514,  109  N.  E.  600,  L.  R.  A.  1916 A,  403. 

[1]  The  point  of  the  demurrer,  therefore,  is  whether  this  statute 
affords  compensation  for  an  accidental  personal  injury  sustained  by 
the  employe  in  the  course  of  his  employment  which  results  in  perma- 
nent total  deafness  in  one  ear.  Section  15  establishes  a  schedule  of 
compensation  in  terms  of  the  average  weekly  wages  for  different  class- 
es of  injuries,  viz.:  (1)  Cases  of  total  permanent  disability;  (2)  tem- 
porary total  disability ;  (3)  permanent  partial  disability ;  and  (4)  tem- 
porary partial  disability.  Under  the  class  of  permanent  partial  dis- 
ability are  enumerated  losses  of  different  bodily  members,  with  a  scale 
of  compensation  measured  by  wages,  varying  according  to  the  degree 
of  injury  and  deprivation.    Then  follows: 

**Other  Cases,  In  all  other  cases  in  this  class  of  disability  [1.  e.,  permanent 
partial  disability],  the  compensation  shall  be  sixty-six  and  two-thirds  per 
centum  of  the  difference  between  his  average  weekly  wages  and  his  wage- 
eeming  capacity  thereafter  in  the  same  employment  or  otherwise,  payable 
during  the  continuance  of  such  partial  disability,  but  subject  to  reconsidera- 
tion of  the  degree  of  such  impairment  by  the  commission  on  its  own  motion  or 
upon  application  of  any  party  in  interest." 

The  employer,  or  his  insurer,  is  to  provide  compensation  for  all 
personal  injuries  that  invoWe  permanent  or  temporary  disability, 
whether  total  or  partial.  The  particular  injuries  set  out  in  the  schedule 
are  merely  examples  to  aid  in  administering  the  statute.  The  enumera- 
tion does  not  profess  to  be  exclusive. 

[2]  The  jurisdiction  to  construe  the  Workmen's  Compensation  Law 
ordinarily  is  exercised  through  appeals  from  the  decision  of  the  Work- 
men's Compensation  Commission  (section  23).  Nevertheless  it  arises 
here  incidentally.    On  these  pleadings,  we  cannot  hold  that  the  injury 
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sued  for  is  excluded  from  the  terms  of  that  statute.  Hence,  on  de- 
murrer, this  defense  is  not  on  its  face  insufficient.  Shinnick  v.  Clover 
Farms  Co.,  169  App.  Div.  236,  154  N.  Y.  Supp.  423,  relied  on  below, 
was  where  a  horse  had  bitten  an  employe's  ear,  causing  a  part  to  be 
amputated.  Although  this  left  a  disfigurement,  it  did  not  impair  the 
injured  person's  efficiency,  and  therefore  his  injury  did  not  come  in 
the  class  of  scheduled  disabilities.  However,  total  deafness,  the  grava- 
men of  this  complaint,  obviously  impairs  plaintiff's  industrial  efficiency. 
The  amount  and  extent  of  this  disability,  as  gauged  by  the  wage- 
earning  capacity,  could  be  ascertained  in  like  manner  as  other  disabil- 
ities which  now  are  being  compensated  by  the  Commission. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  plaintiff's  demurrer  overruled,  with  $10  costs.    All  concur. 


BARCLAY  V.  BARCLAY  et  aL 
(Supreme  Court,  AppeUate  Division,  First  Department     May  5,  1916.) 

1.  Partnership  ^=995— Purchase  of  Copartner's  Interest — Construction. 

Where  a  contract  contemplated  a  sale  of  the  good  will  and  firm  name 
by  one  member  to  the  other  on  the  happening  of  a  future  contingency,  the 
fact  that  its  terms  referred  to  "the  business"  would  not  overcome  the  gen- 
eral intent,  so  as  to  involve  the  entire  business  in  a  suit  to  determine 
rights  under  the  contract 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent.  Dig.  {  142;  Dec. 
Dig.  «s=>95.] 

2.  Partnership  ^=s>95 — Purchase  of  Copartner's  Interest — Remedies. 

Where  a  contract  contemplated  a  sale  of  the  good  will  and  firm  name 
by  one  member  to  the  other  on  the  happening  of  a  future  contingency, 
to  be  repaid  by  an  annual  percentage  of  the  net  income  as  "rental,"  on 
breach  by  the  buyer,  the  remedy  of  the  seller  was  to  recover  the  annual 
rental,  and  not  an  undivided  half  of  the  business  and  profits;  the  suit 
being  on  the  contract,  and  not  on  a  repudiation  of  it 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent.  Dig.  §  142;  Dec. 
Dig.  <e=»95.] 

3.  Partnership  <&=>67 — Property  Subject  of  Sale — Good  Will. 

The  good  will  of  a  business,  Including  the  right  to  use  the  established 
firm  name,  is  property,  capable  of  sale. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  §§  95-100; 
Dec.  Dig.  <S=>67.3 

4.  Partnership  ^=»257— Death  of  Partner — Effect  of  Ownership  in  Com- 

mon. 

Where  a  will  of  a  business  bequeathed  it  to  two  sons  in  equal  shares, 
and  in  a  later  agreement  they  recited  that  they  owned  it  in  equal  shares 
as  tenants  in  common,  on  death  of  one,  an  undivided  one-half  of  the 
good  will  of  the  business  passed  to  his  heirs. 

[Ed.  Note.—For  other  cases,  see  Partnership,  Cent.  Dig.  §  563 ;  Dec.  Dig. 
«=>257.] 

5.  Partnership  «=»257 — Agreements — Rights  of  Parties. 

Where  partners  agreed  that  the  survivor  should  have  the  election  to 
purchase  the  share  of  the  other  in  the  good  will  and  firm  name  at  an 
annual  "rental,"  the  contract  would  not  be  construed  to  permit  the  sur- 

^z»Fw  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 

D.igitized  by  VjOOQiC 


1046  158  NEW  YORK  SUPPLBMBNT  (Sup.  Ct. 

vlvor  to  use  the  name  and  pay  the  "rental"  for  a  period,  and  then  refuse 
to  pay ;   the  equities  requiring  full  performance  If  he  elected  to  purchase. 
[Ed.  Note.— For  other  cases,  see  Partnership,  Cent.  Dig.  §  563 ;  Dec.  Dig. 
<S=>257.] 

6.  New  Trial  «=»14 — Gbounds — Sufpiciency — Obiteb  Dictum. 

A  motion  for  new  trial  on  affidavits  of  defendant  that  he  made  efforts 
to  make  a  settlement  with  plaintiff,  merely  showing  good  faith,  was 
properly  denied,  where  the  decision  did  not  turn  on  fraud  or  good  faith ; 
expressions  in  the  opinion  touching  thereon  being  obiter  dictum. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  §  20;  Dea  Dig, 
®=>14.] 

Appeal  from  Trial  Term,  New  York  County. 

.  Suit  by  Clara  S.  Barclay,  as  trustee  under  the  will  of  William  O. 
Barclay,  deceased,  against  Reginald  G.  Barclay  and  Barclay  &  Co. 
Judgment  for  plaintiff,  and  defendants  appeal.  Modified  and  affirmed, 
and  order  denying  new  trial  affirmed. 

See,  also,  155  N.  Y.  Supp.  221,  632;  162  App.  Div.  557,  147  N.  Y. 
Supp.  597. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  and 
DAVIS,  JJ. 

Charles  F.  Brown,  of  New  York  City,  for  appellants. 

I>-Cady  Herrick,  of  New  York  City,  for  respondent 

SCOTT,  J.  Plaintiff  sues  in  equity  for  a  determination  of  and  an 
accounting  for  her  interest  as  co-owner  of  the  right  to  use  the  firm 
name  of  Barclay  &  Co.,  and  of  the  good  will,  trade-marks,  etc.,  used 
in  the  conduct  of  the  business  carried  on  under  that  name.  The  cir- 
cumstances disclosed  by  the  evidence  are  unusual,  and  we  have  been 
able  to  find  no  adjudicated  case  dealing  with  precisely  such  a  state  of 
facts.  In  the  year  1873  there  was  organized  in  the  city  of  New  York 
a  copartnership  under  the  firm  name  of  Barclay  &  Co.,  composed  of 
Alexander  Barrie  and  Thomas  Barclay.  That  firm  and  its  successors 
under  the  same  firm  name  have  carried  on  the  business  of  manufac- 
turing and  selling  soap,  perfumes,  and  other  toilet  articles ;  their  trade 
being  largely  with  foreign  countries.  The  good  will  of  the  business,  and 
the  right  to  use  the  firm  name,  trade-marks,  and  formulas  used  in  the 
conduct  of  the  business,  were  in  1873  the  property  of  George  C.  Bar- 
clay, who  was  not  a  member  of  the  firm,  but  who  rented  to  the  firm 
the  right  to  use  said  firm  name,  good  will,  trade-marks,  etc.  Just  how 
this  came  about  does  not  appear,  but  the  fact  of  George  C.  Barclay's 
ownership  of  said  firm  name,  good  will,  etc.,  is  agreed  to  and  accepted 
by  all  the  parties  to  this  action. 

George  C.  Barclay  died  in  November,  1897,  leaving  a  last  will  and 
testament,  dated  on  June  3,  1897,  by  which  he  bequeathed  "the  busi- 
ness, good  will,  and  firm  name  of  Barclay  &  Co.,  and  all  trade-marks 
used  in  connection  therewith,  to  my  sons  William  O.  Barclay  and 
Reginald  G.  Barclay,  in  equal  shares."  Shortly  after  his  death,  and 
on  December  31,  1897,  a  copartnership  was  formed  under  the  firm 
name  of  Barclay  &  Co.,  by  William  O.  Barclay,  Reginald  G.  Barclay, 
and  Alexander  Barrie  for  the  purpose  of  carrying  on  the  business 

^s»For  oUier  cases  see  same  topic  &  KSY-NUMBER  In  all  Key -N umbered  DiseeU  &  Indexes 
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hereinbefore  described.  The  three  partners  agreed  to  share  the  profits 
and  losses  equally.  On  the  same  date  an  agreement  was  entered  into 
between  Mary  A.  Barclay  and  others,  as  executors,  etc.,  of  George  C. 
Barclay,  deceased,  of  the  first  part,  and  said  William  O.  Barclay,  Reg- 
inald G.  Barclay,  and  Alexander  Barrie,  as  copartners,  of  the  second 
part,  whereby  the  executors  granted  to  the  copartners  for  the  term  of 
the  copartnership  the  right  to  carry  on  the  business  of  manufacturing 
and  selling  merchandise  of  the  character  theretofore  dealt  in  by  the 
former  firm  of  Barclay  &  Co.,  and  to  attach  and  make  appurtenant 
to  said  merchandise  the  trade-marks  named  in  the  agreement  and  at 
the  time  of  its  execution  used  in  the  conduct  of  said  business,  and  also 
in  said  business  to  use  the  firm  name  of  "Barclay  &  Co."  The  co- 
partners on  their  part  agreed  to  pay  to  said  executors,  as  rental  for 
the  said  business,  good  will,  trade-marks,  and  firm  name,  50  per  cent, 
of  the  annual  net  profits  and  gains  of  the  entire  business  to  be  carried 
on  by  said  copartners  as  Barclay  &  Co. 

This  copartnership  was  renewed  and  extended  from  time  to  time  and 
the  same  business  conducted  by  it  under  the  name  of  Barclay  & 
Co.,  until  the  death  of  William  O.  Barclay  on  October  17,  1901,  and 
after  his  death  the  same  business  was  carried  on  by  the  surviving  co- 
partners under  the  same  firm  name  tmtil  January  1,  1913,  when  Bar- 
rie ceased  to  be  a  member  of  the  firm.  Thereafter  Reginald  G.  Bar- 
clay carried  on  the  business  alone  under  the  same  firm  name  until  May, 
1913,  when  he  caused  the  defendant  corporation  to  be  organized  under 
the  laws  of  the  state  of  Delaware,  and  transferred  all  his  interest  in 
the  business,  good  will,  etc.,  to  such  corporation,  which  has  carried 
on  the  business  under  the  name  of  Barclay  &  Co.  until  the  present  time. 

There  was  executed  contemporaneously  with  each  renewal  of  the 
copartnership  a  lease  to  it  of  the  right  to  use  the  firm  name  of  Barclay 
&  Co.,  and  the  good  will,  trade-marks,  etc.,  so  that  during  the  whole 
period  covered  by  the  several  copartnership  agreements  the  good  will, 
including  the  right  to  use  the  firm  name,  trade-marks,  etc.,  was  held 
in  the  ownership  of  the  Barclay  family,  and  used  and  enjoyed  by  tlie 
successive  copartnerships  by  virtue  of  a  lease  from  the  Barclays,  and 
it  was  distinctly  agreed  in  each  copartnership  agreement  and  in  each 
lease  of  the  good  will  that  no  copartner  should  acquire  any  individual 
title  or  right  to  use  said  good  will,  etc.,  by  virtue  of  his  copartnership, 
and  that  in  case  of  dissolution  said  good  will,  etc.,  should  not  be  treat- 
ed or  estimated  in  any  way  as  an  asset  of  the  copartnership.  It  fol- 
lows that  William  O.  Barclay  and  Reginald  G.  Barclay,  down  to  the 
date  of  the  death  of  William,  were  co-owners  of  the  good  will,  etc., 
bequeathed  to  them  by  their  father,  and  entitled  as  such  co-owners  to 
share  in  the  rental  paid  by  the  copartnership  of  Barclay  &  Co.,  and 
each  of  them  as  a  copartner  in  said  firm  was  also  entitled  to  one-third 
of  the  net  profits  realized  by  said  firm  out  of  the  business  transacted 
by  it. 

While  matters  stood  thus,  and  on  August  1,  1900,  William  O.  Bar- 
clay and  Reginald  G.  Barclay  entered  into  an  agreement  upon  the  con- 
struction and  eflfect  of  whidi  depend  the  rights  of  the  parties  to  this 
controversy.    This  agreement  starts  out  with  the  following  preamble, 
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which  is  of  some  importance  as  throwing  light  upon  what  the  parties 
desired  to  effect  by  their  agreement.    It  reads  as  follows : 

''Whereas,  the  parties  hereto  are  the  owners  in  equal  shares,  as  tenants  in 
common,  of  the  business,  good  will,  and  firm  name  of  Barclay  &  Co.,  and  of 
all  trade-marks,  copyrights,  and  labels  used  in  connection  therewith,  subject 
to  the  payment  to  Blanche  Barclay,  during  her  life,  of  $100  per  month,  and 
subject  to  terminable  copartnership  articles  heretofore  made  between  the  par- 
ties hereto  and  Alexander  Barrle;   and 

"Whereas,  the  parties  hereto  desire  that,  upon  the  death  of  either,  the  sur- 
vivor shall  have  the  right,  in  the  manner  and  upon  the  terms  and  conditions 
hereinafter  specified,  either  alone  or  in  copartnership  with  another  or  others,  or 
through  a  corporation  of  which  he  may  be  a  member,  to  continue  the  business 
of  Barclay  &  Co.,  and  to  use  all  trade-marks,  copyrights,  and  labels  now  owned 
or  hereafter  acquired  by  the  parties  hereto;   and 

"Whereas,  the  parties  hereto  furthei*  desire,  if  either  party  hereto,  while 
living,  or  after  his  death,  his  legal  representatives,  shall  decide  to  sell  his  half 
interest  in  said  business,  good  will,  firm  name,  trade-marks,  copyrights,  and 
labels,  that  the  other  party  shall  have  60  days  within  which  to  decide  whether 
he  will  purchase  the  same." 

The  parties  then  agreed  as  follows: 

I.  "Upon  the  death  of  either  of  the  parties  hereto,  the  survivor  shall  have, 
and  is  hereby  granted,  the  exclusive  right,  during  his  life,  or  until  a  sale 
made  as  hereinafter  provided,  to  use  the  half  interest  of  such  deceased  party 
in  the  good  will  and  firm  name  of  Barclay  &  Co.,  and  in  all  trade-marks,  copy- 
rights, and  labels  now  owned  or  hereafter  acquired  by  the  parties  hereto,  upon 
condition,  nevertheless,  that,  and  so  long  as,  the  said  survivor  shall  pay  to  the 
legal  representatives  of  such  deceased  party,  each  year,  as  rental  for  the  use 
^f  such  half  interest,  a  sum  equal  to  27%  per  centum  of  the  annual  net  profits 
of  the  business  of  Barclay  &  Co." 

II.  "Such  survivor  hereby  covenants  to  pay  to  the  legal  representatives  of 
such  deceased  party,  each  year,  so  long  as  such  survivor  shall,  under  the  pre- 
ceding article,  use  such  half  interest  In  the  good  will  or  firm  name  of 
Barclay  &  Co.,  and  in  the  trade-marks,  copyrights,  or  labels  now  owned  or 
hereafter  acquired  by  the  parties  hereto,  a  sum  equal  to  27%  per  cent,  of  the 
annual  net  profits  of  the  business  of  Barclay  &  Co.  Such  legal  representatives 
shall  have  no  voice  or  control,  during  such  time,  in  the  management  of  said 
business,  and  no  interest  or  property  in  the  profits  as  such,  and  shall  not  be 
liable  for  the  debts,  expenses,  or  losses  of  said  business.  Reference  Is  hereby 
made  to  profits  solely  to  fix  the  rental  to  be  paid  by  such  survivor  for  the 
use  of  the  said  half  interest  of  such  deceased  party." 

The  agreement  then  provides  how  the  net  profits  should  be  ascer- 
tained, and  how  payment  should  be  made  to  the  legal  representatives 
of  the  brother  first  dying.  It  was  further  provided  that  neither  party 
should,  during  the  lifetime  of  the  other  party,  sell  his  half  interest  in 
the  business,  good  will,  etc.,  without  affording  the  other  party  an  op- 
portunity to  purchase,  and,  in  case  such  opportunity  was  accepted,  the 
price  to  be  paid  should  be  ascertained  in  a  specified  manner.  It  was 
further  provided  that  in  case  of  the  death  of  either  party  his  legal 
representatives  should  not  sell  his  half  interest  without  affording  to 
the  surviving  party  an  opportunity  to  purchase  at  a  price  to  be  ascer- 
tained as  provided  in  case  of  a  sale  from  one  party  to  the  other  dur- 
ing the  lifetime  of  both.  It  was  also  agreed  that,  when  Alexander 
Barrie  should  cease  to  be  a  member  of  the  firm  of  Barclay  &  Co.,  the 
rental  to  be  paid  for  the  use  of  the  deceased  party's  half  interest 
should  be  increased  to  33%  per  centum  of  the  profits  of  Barclay  & 
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Co.  There  was  an  addendum  to  the  effect  that  in  no  event  should 
the  legal  representatives  of  a  deceased  party  be  deemed  to  be  partners 
in  the  business  of  Barclay  &  Co. 

William  O.  Barclay,  who  died  in  October,  1901,  left  a  last  will  and 
testament,  by  which  he  appointed  his  wife,  the  plaintiff,  and  Reginald 
G.  Barclay,  his  brother,  executors  and  trustees,  and  gave  all  his  prop- 
erty to  them  upon  certain  trusts.  Only  the  plaintiff  qualified  and  has 
acted.    By  the  twelfth  clause  of  his  will  he  authorized  his  trustees — 

"to  retain  as  a  trust  investment  my  interest  in  the  business,  good  will  and 
^rm  name  of  Barclay  &  Co.,  and  in  all  trade-marks  used  in  connection  there- 
with, and  to  lease  the  same  upon  such  rentals  and  upon  such  terms,  from  time 
to  time,  as  they  shall  deem  best,  or,  with  the  concurrence  of  my  said  wife,  to 
sell  the  same  either  at  public  or  private  sale." 

As  has  been  said,  upon  the  death  of  William  O.  Barclay,  his  brother, 
Reginald  G.  Barclay,  and  Alexander  Barrie  organized  a  copartnership 
to  carry  on  the  business  of  Barclay  &  Co.,  and  at  the  same  time  Clara 
S.  Barclay,  as  executrix,  etc.,  of  her  husband's  will,  and  Reginald  G 
Barclay,  leased  to  Barclay  &  Barrie,  as  copartners  as  aforesaid,  the 
right  to  carry  on  business  imder  the  firm  name  of  Barclay  &  Co.,  and 
the  good  will  thereof,  and  the  right  to  use  the  trade-marks,  etc. ;  the 
agreement  being  similar  in  terms  to  the  like  leases  made  by  William 
O.  and  Reginald  Barclay  during  the  lifetime  of  the  former. 

Under  this  agreement  plaintiff  was  regularly  paid  27^^  per  cent,  of 
the  net  profits  of  the  business,  until  Barrie  retired  from  the  copart- 
nership on  December  31,  1912,  and  was  thereafter  paid  by  Reginald 
G.  Barclay  33^^  per  cent,  of  said  net  profits  until  December  31,  1914, 
after  which  date  he  refused  to  make  further  payments.  After  Barrie 
retired  from  the  copartnership  Reginald  G.  Barclay  continued  the 
business  under  the  firm  name  of  Barclay  &  Co.,  having  made  and  filed 
a  certificate  under  the  statute,  until  May  7,  1914,  when  he  transferred 
to  the  defendant  corporation  all  his  right,  title,  and  interest  in  and  to 
the  business  and  assets  of  Barclay  &  Co.,  and — 

"in  and  to  the  name  of  Barclay  &  Co.,  and  in  and  to  the  good  will  of  the 
aforesaid  business  and  said  name,  and  in  and  to  any  and  all  trade-marks, 
copyrights,  labels,  processes,  brands,  inventions,  and  Improvements,  whether 
used  in  connection  with  or  secured  under  letters  patent  or  otherwise,  which 
the  party  of  the  first  part  owtis,  or  in  which  he  has  any  Interest" 

It  was  expressly  stipulated  that  this  agreement  did  not  cover  or  in- 
clude, and  should  not  be  deemed  to  cover  or  include,  any  rights  or  in- 
terest which  the  assignor  had  under  or  by  virtue  of  his  agreement  with 
his  brother  William,  dated  August  1,  1900,  but  by  a  separate  agree- 
ment executed  on  the  same  day  Reginald  G.  Barclay  authorized  the  de- 
fendant corporation  to  exercise  and  use  the  said  last-mentioned  rights 
and  privileges  in  consideration  of  the  payment  to  him  of  33%  per 
cent,  of  the  net  profits  of  the  business  carried  on  by  said  defendant 
corporation.  Reginald  G.  Barclay  expressly  reserved  the  right  at  any 
time  to  terminate  the  right  of  the  defendant  corporation  to  exercise 
and  enjoy  said  rights  and  privileges.  This  right  he  undertook  to  ex- 
ercise by  a  notice  dated  December  28,  1914. 

The  corporation  defendant  was  organized  under  the  laws  of  the 
state  of  Delaware,  under  the  corporate  name  of  Barclay  &  Co.,  with 
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an  authorized  capital  of  $3,000,000,  divided  into  $1,000,000  of  8  per 
cent,  cumulative  preferred  stock  and  $2,000,000  of  common  stock,  of 
which  there  was  issued  to  Reginald  G.  Barclay  $500,000  of  preferred 
stock,  and  all  but  15  shares  of  the  common  stock,  at  the  par  value  of 
$1,998,500,  in  consideration  of  the  above-mentioned  transfer  by  him 
to  the  company,  including  the  conveyance  to  it  of  a  piece  of  real  estate 
valued  at  $55,000.  The  value  of  the  assets  conveyed  to  the  corpora- 
tion by  Reginald  G.  Barclay  (exclusive  of  his  share  of  the  good  will, 
etc.,  of  which  he  was  a  half  owner)  seems  to  have  been  something 
slightly  less  than  $300,000,  so  it  is  apparent  that  a  very  considerable 
value  was  placed  upon  "the  right  to  use  the  firm  name  of  Barclay  & 
Co.,  and  the  good  will,  trade-marks,  etc." 

The  plaintiff,  upon  this  state  of  facts,  sues  to  procure  a  determina- 
tion of,  and  to  enforce,  her  rights  as  executor  and  trustee  under  her 
husband's  will.  On  the  trial  before  the  Special  Term  she  asked  for 
relief  in  one  of  three  alternative  forms :  First.  That  defendant  Barclay 
be  required  to  transfer  and  deliver  to  her  one-half  of  the  common 
stock  delivered  to  him  by  the  corporation  (less  550  shares,  represent- 
ing the  real  estate  conveyed  to  it  by  him)  and  one-half  of  the  $500,000 
preferred  stock  issued  to  him.  Second.  That  defendants  account  for 
and  pay  over  to  the  plaintiff  one-third  of  the  entire  pi'ofits  of  the  busi- 
ness of  defendant  corporation  from  January  1,  1915,  so  long  as  either 
defendant  shall  use  the  name  of  Barclay  &  Co.,  and  the  good  will, 
trade-marks,  etc.,  formerly  used  in  carrying  on  business  under  that 
name.  Third.  That  defendants  account  for  and  pay  over  to  plaintiff 
one-half  of  said  profits  from  said  January  1,  1915. 

The  judgment  has  adopted  the  first  of  these  alternative  forms  of 
relief,  and  has  directed  defendant  Reginald  G.  Barclay  to  assign  and 
transfer  to  plaintiff  one-half  of  all  the  stock  issued  to  him  by  the  de- 
fendant corporation,  less  550  shares  of  the  common  stock.  This  has 
been  done  apparently  upon  the  theory  that  the  estate  of  William  O. 
Barclay  was  at  the  time  of  the  organization  of  the  corporation  the 
owner  of  one-half  of  all  the  capital  and  assets  of  Barclay  &  Co.,  as  well 
as  one-half  of  the  good  will,  trade-name,  etc.,  for  it  clearly  appears 
that  the  stock  was  issued  to  Reginald  G.  Barclay,  in  part,  for  assets 
and  capital  assigned  by  him  outside  of  the  good  will,  etc. 

The  history  of  the  case  shows  that,  from  the  beginning  the  business 
done  by  Barclay  &  Co.,  and  the  good  will,  etc.,  used  in  the  conduct  of 
that  business,  have  been  carefully  kept  separate  so  far  as  ownership  is 
concerned,  and  have  always  been  separately  owned.  The  extensive 
business  of  Barclay  &  Co.  could  not  have  been  carried  on  only  by  the 
use  of  the  firm  name,  good  will,  trade-marks,  etc.^  without  the  use  of 
capital,  and  it  is  reasonable  to  assume,  as  indeed  must  have  been  the 
case,  that  each  successive  firm  had  some  amount  of  tangible  capital,  in 
addition  to  the  right  to  use  the  firm  name,  trade-marks,  etc.,  which  it 
rented  from  the  descendants  of  George  C.  Barclay. 

Undoubtedly,  when  WiUiam  O.  Barclay  died  in  1901,  he  had  some 
interest  in  the  tangible  assets  of  the  firm  of  Barclay  &  Co.,  outside  of 
his  part  ownership  of  the  good  will,  trade-marks,  etc.,  and  as  part 
owner  of  which  he  stood  in  the  position  of  lessor  to  the  firm.  We  may 
safely  assume  that  the  surviving  partners  duly  accounted  to  his  execu- 
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trix  for  this  interest.  At  least  there  is  no  evidence  that  they  did  not, 
and  no  relief  respecting  such  interest  is  asked  for  by  the  complaint. 
Any  such  interest  in  the  capital  and  profits  of  the  firm  is  excluded  from 
the  operation  of  the  agreement  of  August  1,  1900.  It  is  true  that  the 
^'business"  is  frequently  referred  to  in  that  agreement;  but  that,  as 
to  which  a  right  of  use  is  given  to  the  survivor  of  the  two  brothers, 
is  not  the  interest  of  the  one  first  dying  in  the  general  assets  of  the 
firm,  but  "the  half  interest  of  such  deceased  party  in  the  good  will 
and  firm  name  of  Barclay  &  Co.,  and  in  all  trade-marks,  copyrights, 
and  labels  now  owned  or  hereafter  acquired  by  the  parties  hereto,"  and 
it  was  for  the  use  of  this  half  interest  in  this  intangible  property  that 
the  surviving  brother  was  to  pay  a  percentage,  always  less  than  one- 
half,  of  the  net  profits  of  the  business  conducted  by  Barclay  &  Co. 

[1  ]  In  our  view,  therefore,  we  have  nothing  to  do  in  this  action  with 
the  interest  which  William  O.  Barclay  had,  at  the  time  of  his  death, 
in  the  capital  and  assets  of  Barclay  &  Co.,  outside  of  the  leased  good 
will,  etc.,  and  should  not  make  an  award  to  plaintiff  of  any  portion 
of  the  capital  stock  on  the  assumption  that  the  assets,  outside  of  the 
good  will,  etc.,  transferred  by  Reginald  G.  Barclay  to  the  defendant 
corporation,  represented  property  of  William  O.  Barclay.  .  If  an  award 
of  stock  were  to  be  made  to  plaintiff  upon  this  basis,  there  should  be 
retained  by  Reginald  G.  Barclay  common  stock  to  the  par  value  of 
$298,500  for  tangible  assets  assigned,  which  included  the  real  estate 
transferred  by  him  to  the  company.  The  balance  of  the  common  stock 
and  all  of  the  preferred  stock  which  was  issued  to  Reginald  G.  Bar- 
clay must  be  deemed  to  have  been  so  issued  in  return  for  the  right 
to  use  the  trade-name  of  Barclay  &  Co.,  and  its  trade-marks,  good 
will,  etc.,  of  which  Reginald  G.  Barclay  and  the  estate  of  his  deceased 
brother  are  equal  owners,  and  represents  the  value  placed  upon  that 
good  will,  etc.,  by  both  defendants.  If,  therefore,  we  were  to  enforce  a 
purchase  by  the  defendant  Reginald  G.  Barclay  of  plaintiff's  interest 
in  the  good  will,  etc.,  the  award  to  plaintiff  should  be  of  one-half  of 
the  $5W),000  of  preferred  stock  issued  to  defendant  Barclay,  and  so 
much  of  the  common  stock  issued  to  and  held  by  him  as  will  remain 
after  deducting  the  $298,500  above  referred  to.  This  would  give  plain- 
tiff about  $850,000  of  common  stock  and  $250,000  of  preferred  stock. 

Judging  from  the  amount  paid  plaintiff  in  1913  as  one-third  of  the 
profits  of  the  business,  this  stock  interest,  if  the  business  be  as  well 
managed  in  the  future  as  in  the  past,  should  yield  to  plaintiff  about  the 
same  annual  income,  and  possibly  more,  than  she  received  while  the 
business  was  conducted  by  Reginald  G.  Barclay  individually. 

[2]  We  are  of  opinion,  however,  that  the  preferable  form  of  relief 
would  be  to  award  plaintiff,  by  way  of  rental  for  the  use  of  the  good 
will,  etc.,  the  same  proportion  of  the  net  profits  of  the  business  trans- 
acted with  the  aid  of  the  good  will,  etc.,  that  was  provided  for  by  the 
agreement  of  August,  1900,  to  wit,  33^  per  cent. 

The  action,  as  indicated  by  the  complaint,  is  based  upon  that  agree- 
ment, and  not  upon  a  repudiation  of  it,  and  although  the  plaintiff  has 
accepted  and  now  seeks  to  sustain  a  judgment  providing  for  the  sale 
of  her  interest  in  the  good  will,  etc.,  to  the  defendant  corporation  in 
exchange  for  a  stock  interest  therein,  there  is  no  indication  in  the  corn- 
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plaint  that  she  considered,  when  the  action  was  commenced,  that  this 
was  her  appropriate  remedy,  and  she  expressed  upon  the  trial  a  willing- 
ness to  accept  this  proportion  of  the  profits. 

[3,  4]  To  determine  the  respective  rights  of  the  parties  to  this  ac- 
tion, we  must  go  back  to  the  agreement  of  August  1,  1900,  and  read 
it  in  the  light  of  the  nature  of  the  property  with  which  it  dealt.  It  is 
no  longer  a  question  in  this  state  that  the  good  will  of  a  business,  in- 
cluding the  right  to  use  the  established  firm  name,  is  property,  capable 
of  sale.  Slater  v.  Slater,  175  N.  Y.  143,  67  N.  E.  224,  61  L.  R.  A. 
796,  96  Am.  St.  Rep.  605.  That  William  O.  Barclay  and  Reginald  G. 
Barclay  owned  the  good  will  and  the  right  to  use  the  firm  name  of 
Barclay  &  Co.  as  tenants  in  common  is  clear,  both  from  the  terms  of 
their  father's  will,  in  which  the  property  was  bequeathed  to  them  "in 
equal  shares,"  and  from  the  recitation  as  to  the  nattwe  of  their  owner- 
ship in  the  agreement  of  August  1,  1900.  Consequently,  on  the  death 
of  William  O.  Barclay,  an  undivided  one-half  of  the  good  will  passed 
under  his  will  to  his  executrix  and  trustee,  and  thenceforth  his  estate 
and  Reginald  G.  Barclay  were  co-owners,  with  the  organization  adapted 
to  use  effectually  the  firm  name  and  good  will  in  the  hands  of  Reginald 
G.  Barclay  and  Alexander  Barrie  as  surviving  partners  of  the  firm. 
Manifestly  it  was  to  the  interest  both  of  the  members  of  the  copart- 
nership of  Barclay  &  Co.,  and  of  the  co-owners  of  the  good  will  and 
right  to  use  the  firm  name,  that  the  leasing  arrangement  which  had 
obtained  since  1873  should  be  continued. 

It  may  be,  as  defendants  argue,  that  if  there  had  been  no  agreement 
between  the  co-owners  each  could  have  used  separately  the  firm  name, 
the  good  will,  and  the  trade-marks,  so  that  there  would  have  been  two 
firms,  by  the  same  firm  name,  deaJing  in  the  same  articles,  under  the 
same  trade-marks  and  copyrights.  Lepow  v.  Kottler,  115  App.  Div* 
231,  100  N.  Y.  Supp.  779.  This  would  have  resulted  in  confusion, 
which  would  have  been  to  the  manifest  disadvantage  of  all  concerned,, 
and  would  have  tended  to  greatly  depreciate  the  value  of  the  firm 
name,  good  will,  trade-marks,  etc.,  to  both  owners.  Hence  the  agree- 
ment of  August  1,  1900,  made  at  a  time  when  it  could  not  be  known 
which  brother  would  die  first,  and  which  was  clearly  intended,  when 
either  should  die,  to  conserve  the  interests  both  of  the  deceased  and 
of  the  survivor.  Hence  it  was  left  to  the  survivor  to  determine  wheth- 
er or  not  he  would  acquire  the  beneficial  use  of  the  interest  of  the  de- 
ceased, so  as  to  preserve  for  his  own  firm  or  for  himself  the  exclusive 
right  to  the  good  will,  firm  name,  etc.  If  he  elected  not  to  do  so,  the 
representative  of  the  deceased  brother  might  sell  the  interest  o^  the 
latter,  but  not  without  giving  the  survivor  the  first  right  to  purchase, 
and  if  he  had  refused  to  do  that  the  survivor  could  probably  have 
forced  the  sale  of  the  entire  good  will,  trade-marks,  right  to  use  the 
firm  name,  etc.,  and  brought  about  a  division  of  the  proceeds.  Slater 
V.  Slater,  supra;  Schouler  on  Personal  Property;  Barney  v.  Leeds, 
54  N.  H.  128;  Ennis  v.  Hutchinson,  30  N.  J.  Eq.  110. 

[5]  Although  there  are  words  used  in  tlie  agreement  of  August  1st, 
1900,  which  suggest  that  the  survivor  of  tlie  two  brothers  might  use 
the  half  interest  of  the  decedent  only  for  so  long  as  he  saw  fit,  and 
might  then  discontinue  its  use  and  cease  paying  rental  therefor,  we 
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do  not  consider  that  the  agreement  should  be  so  construed,  for  after 
thus  using  it  for  any  considerable  time  it  would  be  impossible  to  restore 
the  estate  of  the  decedent  to  so  advantageous  a  position  as  that  which 
it  occupied  at  the  time  of  the  death,  as  it  is  obvious  that  one  who  at- 
tempted to  build  up  a  business  in  competition  with  a  well-established 
organization  of  long  standing,  even  thoueh  it  might  be  entitled  to  use 
the  same  firm  name  and  trade-marks  would  be  at  a  great  disadvantage, 
and  the  longer  the  exclusive  use  by  the  established  organization  had 
lasted,  the  greater  would  be  the  disadvantage.  In  our  opinion  the 
true  construction  of  the  agreement  of  August  1,  1900,  is  that,  when 
either  brother  died,  the  survivor  was  put  to  his  election  to  determine 
whether  or  not  he  would  acquire  the  right  to  use  his  deceased  brother's 
interest  in  the  good  will,  trade-marks,  firm  name,  etc.,  so  as  to  be 
put  in  possession  of  the  sole  and  exclusive  right  to  use  such  trade- 
marks, name,  good  will,  etc.,  in  carrying  on  business.  If  he  elected 
not  to  acquire  his  brother's  interest,  the  representatives  of  the  estate 
of  the  latter  would  have  the  right  to  take  such  steps  as  might  seem 
advisable.  But  if  the  survivor  elected  to  rent  the  use  of  his  brother's 
interest,  he  was  bound  to  pay  the  agreed  rental  therefor  "so  long  as 
such  survivor  shall  use  such  half  interest,"  which  means,  as  we  con- 
strue it,  so  long  as  he  shall  continue,  either  alone  or  in  association  with 
others,  or  by  means  of  a  corporation  (the  organization  of  which  was 
provided  for  in  the  preamble),  to  do  business  under  the  name  of  Bar- 
clay &  Co.,  and  use  therein  the  trade-marks,  copyrights,  etc. 

It  was  certainly  never  intended  by  the  parties  to  the  agreement  that 
the  survivor  of  the  two  co-owners  of  the  firm  name  and  good  will 
should  be  enabled  to  play  fast  and  loose  with  the  interest  of  his  de- 
ceased co-owner  by  using  the  latter's  interest  to  build  up  and  extend 
the  trade  of  his  own  business  organization,  and  when  he  had  thereby 
attained  what  appeared  to  be  an  impregnable  position,  repudiate  his 
obligation  to  pay  rental,  continue  to  use  the  firm  name,  good  will, 
trade-marks,  etc.,  by  virtue  of  his  own  ownership  therein,  and  leave 
his  brother's  estate  to  make  what  use  it  could  of  a  depreciated  interest. 
To  so  construe  the  agreement  would  be  contrary  to  every  principle  of 
equity,  especially  since  the  survivor,  by  forming  a  corporation  under 
the  name  of  Barclay  &  Co.,  and  filing  a  certificate  to  do  business  in  this 
state,  has  appropriated  the  name,  so  that  no  corporation  the  plaintiff 
might  form  could  use  the  same  name  (General  Corporation  Law 
[Consol.  Laws,  c.  23]  §  6),  without  which  the  trade-marks,  good  will, 
etc.,  would  be  practically  valueless  to  her. 

In  our  opinion  Reginald  G.  Barclay  himself  adopted  the  true  con- 
struction of  the  agreement  of  August  1,  1900,  when,  in  addition  to 
transferring  to  the  corporation  of  Barclay  &  Co.,  his  own  half  interest 
in  the  good  will,  etc.,  he  also  gave  it  the  right  to  use  his  deceased 
brother's  half  interest,  which  had  come  to  him  under  the  agreement, 
and  stipulated  that  he  should  be  paid  (with  a  view  to  payment  over  to 
the  estate)  33 1^  per  cent,  of  the  net  profits,  not  counting  as  an  ex- 
pense any  salary  paid  to  him.  By  this  arrangement  he  carried  out  the 
spirit,  and  as  I  think  the  letter,  of  the  agreement  of  August  1,  1900, 
and  in  my  opinion  the  decree  to  be  entered  herein  should  provide  for 
a  continuance  of  this  payment,  and  should  run  against  both  Reginald 
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"G.  Barclay  and  the  corporation  of  Barclay  &  Co.,  for  they  are  prac- 
tically identical. 

[8]  There  is  also  brought  up  for  review  an  order  denying  a  motion 
for  a  new  trial,  based  upon  affidavits  showing  the  efforts  made  by  de- 
fendant Barclay  to  arrive  at  some  mutually  satisfactory  basis  of  settle- 
ment with  plaintiff.  This  motion  seems  to  have  been  made  solely  for 
the  purpose  of  meeting  certain  reflections  upon  Reginald  G.  Barclay's 
good  faith  in  his  dealings  with  the  plaintiff.  The  motion  was  properly 
denied,  because  the  determination  did  not  at  all  tu<m  on  any  question 
of  fraud  or  good  faith,  and  whatever  was  said  on  that  subject  in  the 
opinion  was  obiter  dictum.  In  point  of  fact  we  are  unable  to  find,  in 
this  light  of  Reginald  G.  Barclay's  attempts  to  arrive  at  an  agree- 
ment, that  he  had  acted  or  intended  to  act  unfairly  towards  plaintiff. 
The  whole  correspondence  (which  was  not  before  the  court  when  its 
opinion  was  written)  indicates  that  defendant  Barclay  recognized  from 
the  first  that  plaintiff  was  entitled  to  some  share  in  the  stock  or  the 
profits  of  the  corporation  which  he  organized  to  carry  on  the  business, 
and  that  he  made  an  honest  effort  to  arrive  at  an  agreement  with  her. 
Whether  he  offered  her  more  or  less  than  she  was  entitled  to  is  im- 
material. It  was  only  when  an  amicable  settlement  appeared  to  be 
impossible  that  he  invited  a  legal  determination  of  the  respective  rights 
of  the  parties  by  refusing  to  make  further  payments. 

The  judgment  must  therefore  be  modified,  in  accordance  with  this 
opinion,  and,  as  modified,  affirmed,  without  costs  to  either  party  in 
this  court.  The  order  denying  the  motion  for  a  new  trial  is  affirmed, 
also  without  costs. 

The  order  herein  may  be  settled  on  notice,  as  well  as  such  modifi- 
cations of  the  findings  as  may  be  necessary.    All  concur. 


WEEKS  et  al.  v.  SAWYER  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    May  12,  1916.) 

Depositions  ^p>84 — Nonresident  Witness — ^Exaiqnation. 

Where,  on  motion  for  commission  to  take  the  testimony  of  a  nonresident 
witness,  it  was  directed  that  no  one  other  than  the  commissioner  and 
the  witness  should  be  present,  the  opposite  parties,  If  the  answers  of  the 
witness  render  necessary  or  proper  a  further  examination,  may  apply 
for  a  supplemental  examination. 

[Ed.  Note.— For  other  cases,  see  Depositions,  Cent.  Dig.  §§  227-231; 
Dec.  Dig.  <S=384.] 
Appeal  from  Special  Term,  New  York  County. 
Action  by  Edward  A.  Weeks  and  others  against  Decatur  M.  Sawyer 
and  another.     From  an  order  denying  motion  for  issuance  of  com- 
mission for  examination  of  nonresident  witness  upon  written  inter- 
rogatories, defendants  appeal.     Order  reversed,  and  motion  granted. 
Argued    before    CLARKE,    P.    J.,    and    LAUGHLIN,    SCOTT, 
SMITH,  and  DAVIS,  JJ. 

Arthur  C.  Rounds,  of  New  York  City,  for  appellants. 
Frederick  M.  Czaki,  of  New  York  City,  for  respondents. 

^=»For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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PER  CURIAM.  The  order  appealed  from  is  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  for  a  commission  to  take 
the  testimony  of  the  defendant  Blake  on  written  interrogatories  and 
cross  interrogatories  granted,  the  commission  to  issue  to  Bryan  W. 
Tichenor,  referred  to  in  the  moving  papers,  and,  sufficient  cause  there- 
for appearing,  no  one  other  than  the  commissioner  and  the  witness 
is  to  be  present  at  the  examination ;  but,  in  the  event  that  it  shall  ap- 
pear by  the  return  to  the  commission  that  the  answers  of  the  witness 
render  it  necessary  or  proper  that  plaintiffs  should  have  a  further  ex- 
amination, they  shall  be  at  liberty  to  apply  for  a  supplemental  com- 
mission, either  on  oral  or  written  interrogatories,  as  may  then  seem 
proper.    Settle  order  on  notice. 


BABRETT  et  al.  v.  STaTB. 
(Supreme  Court,  Appellate  Division,  Third  Department.    May  18,  1916.) 

Appeal  from  Board  of  Claims. 

Claim  by  William  G.  Barrett  and  another  against  the  State  of  New 
York.  The  Board  of  Claims  made  an  award  to  claimants,  and  the 
State  appeals.    Determination  affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD,  and  COCHRANE,  JJ. 

PER  CURIAM.    Determination  affirmed,  with  costs. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  Board  of  Claims 
awarded  the  claimants  $1,900  and  interest  on  account  of  damage  done 
their  forest  land  by  wild  beavers.  Prior  to  1906  there  were  but  few 
beavers  in  the  Adirondack  region  and  none  in  the  vicinity  of  the  plain- 
tiffs' land. 

By  chapter  299  of  the  Laws  of  1906  $1,000  was  appropriated  by  the 
Legislature  "for  the  purpose  of  purchasing  wild  beaver  and  their  lib- 
eration in  the  Adirondack  region,  as  specified  in  section  14  of  the 
Forest,  Fish  and  Game  Law."  Section  14,  referred  to,  provided  that 
there  should  be  no  open  season  for  beaver.  Following  the  act,  four 
beavers  were  purchased  and  liberated  by  the  state,  near  the  claimants' 
land,  and  it  is  a  fair  inference  that  the  injury  to  their  property  in  1911 
and  1912  was  caused  by  the  beavers  so  purchased  and  liberated,  or  by 
their  offspring. 

"The  general  ownership  of  wild  animals,  as  far  as  they  are  capable  of  own- 
ership, is  in  the  state,  not  as  a  proprietor,  but  in  its  collective  sovereign  ca- 
pacity, as  the  representative  and  for  the  benefit  of  all  its  citizens  in  common." 
3  Corpus  Juris,  18;  People  v.  Bootman,  180  N.  Y.  1,  72  N.  E.  505,  2  Ann. 
Cas.  226 ;  1  Ruling  Case  Law,  1063. 

The  State  may  regulate  the  manner  in  which  wild  animals  may  be 
captured,  and  may  make  laws  for  their  protection,  preservation,  and 
propagation.    This  power  is  the  exercise  of  the  ordinary  police  power 
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of  the  state,  by  which  the  Legislature  determines  what  shall  or  shall 
not  be  done  in  the  interest  of  the  public  welfare,  and  so  long  as  the 
laws  enacted  have  a  reasonable  tendency  to  accomplish  that  purpose  the 
courts  cannot  review  the  legislative  determination  as  to  what  the  pub- 
lic welfare  demands.  The  statutes  are  full  of  laws  made  for  the  pres- 
ervation, protection,  and  propagation  of  wild  animals  and  game,  and 
concededly  such  laws  are  made  in  the  public  interest.  The  courts  and 
the  Legislature  are  chargeable  with  knowledge  of  the  habits  and  na- 
ture of  wild  beaver,  and  with  such  knowledge  the  Legislature  deter- 
mined that  it  was  for  the  public  interest  that  they  should  be  purchased 
and  Uberated.  The  state  cannot  be  charged  with  negligence  in  not 
guarding  them,  for  the  statute  contemplated  that  they  were  to  be  set 
at  liberty  in  the  forest  and  remain  wild  animals.  The  purchase  and 
liberation  of  the  beaver  were  lawful  acts,  and  were  in  accordance  with 
the  mandate  of  the  Legislature.  The  state  has  violated  no  duty  it  owed 
to  the  claimants.  The  loss  to  the  claimants,  so  far  as  the  state  is  con- 
cerned, arises  from  the  exercise  of  a  governmental  function,  and  the 
state  is  not  liable  for  damages  which  may  result  therefrom. 

The  determination  should  therefore  be  reversed,  and  the  claim  dis- 
missed, with  costs. 


CONTINENTAL  COAL,  LAND  &  TIMBER  CO.,  Inc.,  v.  KILPATBICK  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department     May  12,  1916.) 

1.  Vendor  and   Pubchaseb   ^=s>35 — Validity  op  Contract — "Fraudulent 

Concealment." 

Where  the  vendor  stated  that  there  were  defects  in  the  title,  but  that, 
except  for  sguatters  and  prior  conveyances,  there  were  no  objections  to 
his  title,  and  that  so  far  as  he  knew  he  had  as  good  title  as  any  one, 
his  concealment  of  the  fact  that  he  then  had  options  from  the  true  own- 
ers was  fraudulent,  for  while  a  party  may  remain  silent,  and  not  be 
bound  to  tell  the  defects  in  his  title,  yet  if  he  assumes  to  tell  them,  and 
omits  a  material  one,  of  which  he  knows,  that  may  be  "fraudulent  con- 
cealment" 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  SS 
45-51;   Dec.  Dig.  <©=>35. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Fraudulent  Concealment.] 

2.  Vendor  and  Purchaser  ^=335 — Validftt  of  Contract — False  Represen- 

tations. 

Where  the  vendor  held  options  from  the  true  owners,  his  representa- 
tion that  there  were  no  objections  to  his  own  title  except  for  squatcera 
and  prior  conveyances,  and  that  so  far  as  he  knew  he  had  the  best  title 
of  any  one,  and  there  was  no  fatal  defect  therein,  was  a  false  represen- 
tation, known  to  him  to  be  false. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  H 
45-51;    Dec  Dig.  <©=>36.] 

3.  Vendor  and  Purchaser  ^=^44 — False  Representations — Reliance — Evi- 

dence. 

Evidence  held  to  show  that  the  purchaser  relied  on  a  false  repre- 
sentation as  to  the  validity  of  the  vendor's  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  fS 
69-70 ;   Dec.  Dig.  <g=>44.] 


^=»For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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4.  Yendob  and  Pubobaseb  ^=»44 — ^Agtions-^Bvidbngb — ^ADiassiBiLrrT. 

Where  the  vendor  falsely  represented  that  his  title  was  the  best  of 
any  one's,  the  purchaser's  statement  that  he  relied  thereon  is  admissible, 
and  Its  exclusion  is  erroneous. 

(Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  §f 
6^76;  Dec.  Dig.  «=>44.] 

5.  Appeal    and    E&bob    «=»927(3) — Review — Pbbsuhptions — ^Evidence    Ex- 

cluded. 

On  plaintiff's  appeal  from  a  Judgment  dismissing  the  complaint,  where 
his  testimony  that  he  relied  on  false  representations  of  defendant  was 
erroneously  excluded,  it  must  be  presumed  that  his  testimony  would  have 
established  that  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i§  3748, 
4024;   Dec.  Dig.  id=s>927(3).] 

6.  VSNDOB  AND  PUBCHASEB  ^=»44 — ^EVIDENCE— ADMISSIBILITT. 

Where  the  vendor  falsely  represented  that  he  had  the  best  title,  ex- 
clusion of  an  option  which  he  held  from  the  true  owners  at  the  time  of 
sale  was  erroneous;  that  being  competent  to  show  his  knowledge  of  a 
better  title,  and  that  his  title  was  worthless. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  || 
68-76;  Dec.  Dig.  «=>44.] 

Appeal  from  Trial  Term,  New  York  County. 

Suit  by  the  Continental  Coal,  Land  &  Timber  Company,  Incorpo- 
rated, against  Ringland  F.  Kilpatrick  and  others.  Judgment  dismiss- 
ing complaint  as  against  defendant  Kilpatrick,  and  plaintiff  appeals. 
Reversed,  and  new  .trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. 

Frank  Moss,  of  New  York  City,  for  appellant. 
Louis  E.  Felix,  of  New  York  City,  for  respondents. 

SMITH,  J.  The  action  is  brought  in  equity  to  permit  plaintiff  to 
return  to  the  defendant  a  quitclaim  deed  given  of  certain  lands  in 
Kentucky  and  to  compel  the  defendant  to  return  $10,000,  the  con- 
sideration paid  therefor.  This  equitable  relief  is  asked  upon  the 
ground  that  the  defendant  was  guilty  of  fraud  in  inducing  the  plain- 
tiff to  purchase  the  land.  The  complaint  was  dismissed  after  the 
plaintiflf's  evidence.  From  the  colloquy  that  appears  at  the  end  of  the 
case  it  would  appear  that  the  court  assumed  that  there  was  evidence 
of  misrepresentation  made  only  to  one  Evans,  a  representative  of 
plaintiff.  The  proof,  however,  shows  material  misrepresentations  made 
to  Whitbeck,  who  was  plaintiff's  attorney,  and  who  was  acting  for 
the  plaintiff  in  the  purchase  of  the  land.  Upon  the  assumption  by  the 
court  that  there  was  not  sufficient  evidence  of  fraud  or  misrepre- 
sentation, the  court  held  that  the  rule  of  caveat  emptor  applied,  and 
that  the  plaintiff  took  its  chances  on  the  title.  There  are  fmdings  in 
the  record  to  the  effect  that  no  fraudulent  representations  were  made, 
and  no  facts  fraudulently  concealed  by  the  defendant;  but  in  the  ab- 
sence of  testimony  from  the  defendant  himself,  and  upon  the  plain- 
tiff's case  alone,  those  findings  are  clearly  against  the  weight  of  evi- 
dence. 

^=:>For  other  cases  see  same  topic  9t  KEY-NUMBER  In  all  Key-Numbered  Digests  9t  Indexes 
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The  plaintiff  purchased  of  the  defendant  his  interest  in  about  120,- 
000  acres  of  land  in  Kentucky.  It  was  clearly  understood  that  the 
title  of  this  land  was  in  a  somewhat  embarrassed  state.  It  was  stated 
that  there  were  many  squatters  upon  it  and  there  were  some  prior 
conveyances;  but  the  defendant  Kilpatrick  stated  to  Whitbeck  that, 
except  for  the  squatters  and  prior  conveyances,  there  was  no  objec- 
tion to  his  title.  He  further  stated  that  so  far  as  he  knew  he  had  the 
best  title  of  any  one  to  the  land,  and  so  far  as  he  knew  there  was  no 
fatal  defect  in  his  title.  These  are  the  representations  that  are  claimed 
to  have  been  fraudulently  made. 

[1]  Defendant's  only  title  came  through  one  Elizabeth  Young,  who 
is  recited  in  the  deed  as  a  sister  and  sole  heir  at  law  of  one  John  D. 
Graham,  at  one  time  the  owner  of  the  land.  It  appears  from  the 
evidence  that  Elizabeth  Young  was  not  a  sister  and  was  not  an  heir 
at  law  of  John  D.  Graham,  and  the  defendant's  title  was  confessedly 
absolutely  worthless.  Of  this  fact  the  defendant  had  full  knowledge, 
because,  some  time  prior  to  the  negotiations  with  the  plaintiff,  he  had 
found  the  true  heirs  of  John  D.  Graham,  to  wit,  one  Caroline  Graham 
and  one  Mrs.  Whitney,  and  had  obtained  from  them  what  may  be 
called  an  option  upon  this  very  land.  This  fact  the  defendant  did  not 
reveal,  as  he  ought  to  have  revealed,  in  stating  the  embarrassments  to 
the  title.  One  may  remain  silent,  and  is  not  bound  to  tell  tfie  defects 
of  his  own  title.  Where,  however,  he  assumes  to  tell  the  defects,  and 
omits  the  most  material  one  which  is  known  to  him,  that  may  be  fraud- 
ulent concealment. 

[2,  3]  This  action  need  not  rest,  however,  upon  fraudulent  conceal- 
ment. The  defendant's  representation  that  there  were  no  objections 
to  his  title,  except  for  squatters  and  prior  conveyances,  was  a  false 
representation.  His  further  representation  that  so  far  as  he  knew  he 
had  the  best  title  of  any  one  to  the  land,  and  so  far  as  he  knew  there 
was  no  fatal  defect  to  his  title,  was  clearly  a  false  representation,  and 
known  to  him  to  be  false. 

[4]  The  respondent  strongly  urges  that  there  is  no  proof  in  the 
case  that  the  plaintiflF  or  Whitbeck  relied  upon  these  representations. 
The  fact  seems  to  me  clearly  shown.  The  plaintiff  would  not  have 
paid  $10,000  for  a  title  that  confessedly  was  absolutely  worthless. 
Examination  was  made,  and  Whitbeck,  the  plaintiff's  agent,  was  given 
certain  affidavits  showing  that  this  Elizabeth  Young  was  the  sister  and 
sole  heir  at  law  of  John  D.  Graham.  Whitbeck  talked  over  this  very 
conveyance  from  Elizabeth  Young,  without  any  information  having 
been  given  to  him  by  the  defendant  that  he  had  an  option  from  two 
other  persons,  who  were  known  to  be  the  real  heirs  of  John  D.  Graham. 
Not  until  long  after  the  deed  had  been  transferred  and  the  money 
paid  did  he  find  out  that  Elizabeth  Young  was  not  in  fact  the  sister 
and  heir  at  law  of  John  D.  Graham. 

[5,  8]  He  was  asked  if  he  took  that  title  relying  upon  the  validity 
of  the  Elizabeth  Young  deed,  and  the  court  erroneously  excluded  his 
answer.  For  the  purpose  of  this  appeal  we  must  assume  that  his  evi- 
dence would  have  established  that  fact.  The  court  also  excluded  evi- 
dence of  the  option  that  the  defendant  had  from  the  real  heirs  of 
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John  D.  .Graham.  This  was  clearly  competent  evidence  to  show  the 
defendant's  knowledge  of  die  fact  that  tiiey  were  the  heirs  of  John 
D.  Graham,  and  that  this  deed  from  Elizabeth  Young  was  worthless 
paper. 

The  complaint  was  improperly  dismissed,  and  judgment  should  be 
reversed,  with  costs  to  appellant  to  abide  event,  and  a  new  trial  grant- 
ed. The  findings  of  fact  that  defendant  made  no  material  misrepre- 
sentations to  induce  plaintiff's  purchase  are  reversed.  Settle  order  on 
notice.    All  concur. 


In  re  O'BRIEN. 

(Supreme  Court,  Appellate  Division,  First  Department    May  12,  1916.) 

Attorney  and  Client  ^=»44(2) — ^Disbabment — Obtaining  Client's  Monet. 
Respondent,  an  attorney  at  law,  who,  while  acting  as  attorney  for  one 
who  had  been  alrested  on  a  complaint  of  disorderly  conduct,  received  a 
fee  of  $25,  and  while  the  client  was  in  jail  on  bail  fixed  at  $500,  subse- 
quently reduced  to  $300,  through  misrepresentation  and  deceit  obtained 
his  bank  book,  showing  deposits  of  $820,  and  a  blank  withdrawal  slip, 
withdrew  $700,  deposited  $300  as  bail,  and  after  the  client  pleaded  guilty 
and  had  been  fined  $10  obtained  the  client's  indorsement  to  the  dty  cham- 
berlain's check  for  the  $300  and  received  the  proceeds  on  it,  and  whose 
associate  in  the  same  way  obtained  the  deposit  balance  of  $120,  of  which 
$115  was  returned  to  the  dient,  and  who  attempted  to  Induce  the  client 
to  leave  the  jurisdiction,  was  guilty  of  gross  professional  misconduct,  and 
would  be  disbarred. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  |  56 ; 
Dec.  Dig.  <S=s>44(2).] 

Application  on  the  report  of  the  official  referee  upon  charges  against 
Stephen  O'Brien,  an  attorney  and  counselor  at  law  for  professional 
misconduct.    Respondent  disbarred. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE,  and 
DAVIS,  JJ. 

Einar  Chrystie,  of  New  York  City  (Isidor  J.  Kresel,  of  New  York 
City,  of  counsel),  for  petitioner. 
Stephen  O'Brien,  of  New  York  City,  pro  se. 

CLARKE,  P.  J.  This  is  the  usual  disciplinary  proceeding  instituted 
by  the  Association  of  the  Bar  of  the  City  of  New  York  against  the 
respondent,  an  attorney, and  counselor  at  law,  who  was  admitted  to 
practice  in  the  state  of  New  York  in  November,  1900. 

The  charge  of  professional  misconduct  is  that,  while  acting  as  at- 
torney for  one  William  McKenna,  who  had  been  arrested  on  a  com- 
plaint of  disorderly  conduct,  consisting  of  indecent  exposure,  he  ob- 
tained McKenna*s  bank  book  and  money  order,  and  upon  them  he  iiti- 
properly  and  without  authority  withdrew  $700  from  the  bank,  and 
then  claimed  and  retained  a  sum  for  his  fee  which  was  outrageously 
large,  in  view  of  the  character  of  the  services  performed  and  of  the 
circumstances  connected  with  the  case.  The  facts,  as  found  by  the 
learned  official  referee,  and  upon  which  he  has  found  that  the  charge 
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of  gross  professional  misconduct,  as  made  in  the  petition,  has  been 
fully  established,  in  brief  are  as  follows : 

That  McKenna  came  to  this  country  from  Ireland.  That  after 
having  spent  about  4  years  and  7  months  here  he  returned  to  Ireland, 
and  then  came  back  to  the  United  States  in  October,  1914.  Ehiring 
the  period  referred  to  he  had  worked  as  a  conductor  on  the  Third 
Avenue  Railroad,  and  had  saved  about  $820,  which  he  had  deposited 
in  the  Union  Dime  Savings  Bank.  On  Saturday,  March  13,  1915, 
he  was  arrested,  charged  with  disorderly  conduct,  consisting  of  inde- 
cent exposure,  and  locked  up  in  the  Fifty-Fourth  Street  jail.  He 
gave  a  friend  named  McHugh  $25  to  get  him  a  lawyer,  and  he  was 
informed  by  McHugh  that  he  had  engaged  the  respondent.  On  Mon- 
day, March  15th,  McKenna  was  again  arraigned,  and  the  respondent 
appeared  and  requested  an  adjournment  until  March  18th.  This  re- 
quest was  granted,  and  the  bail  was  fixed  at  $500,  and  McKenna  was 
remanded  to  jail.  While  there  the  respondent  called  and  had  a  con- 
versation with  him,  in  the  course  of  which  McKenna  asked  him  wheth- 
er his  bank  book  would  be  good  as  bail.  The  respondent  said  it  would. 
McKenna  said,  if  the  money  had  to  be  taken  out  of  the  bank,  he  would 
rather  remain  in  prison  for  a  few  days.  The  respondent  said  that 
it  would  not  have  to  be  taken  out,  but  the  bank  book  would  be  lodged 
in  the  court  as  bail.  McKenna  then  told  respondent  where  the  bank 
book  could  be  found,  and  to  go  to  McHugh  and  tell  him  to  get  it. 
Shortly  thereafter  the  respondent  again  appeared  in  the  jail  with  the 
bank  book  in  his  possession  and  some  withdrawal  slips.  Upon  this 
occasion  the  respondent  requested  McKenna  to  put  his  signature  to  a 
blank  order  upon  the  bank.  McKenna  again  told  the  respondent  that* 
if  the  money  had  to  be  taken  out  of  the  bank  he  would  not  sign  the 
slip.  Respondent  said  it  would  not  have  to  be  taken  out,  but  the  with- 
drawal slip  would  have  to  be  signed,  and,  together  with  the  book,  left 
with  the  court,  so  that  the  money  could  be  withdrawn  if  defendant 
should  run  away.  McKenna  thereupon  put  his  signature  to  the  slip. 
When  he  wanted  to  fill  in  the  necessary  written  portion,  the  respondent 
told  him  to  put  only  his  signature  there,  and  the  judge  would  do  the 
rest.  The  slip  having  been  signed  in  blank,  it  was  handed  over  to  the 
respondent,  who  afterwards  filled  it  out  by  inserting  the  date,  the 
number  of  the  bank  book,  and  $700.  The  respondent  presented  the 
book  and  slip  to  the  Union  Dime  Savings  Bank  and  received  the  money 
thereon  from  the  bank.  He  deposited  $300  of  that  sum  with  the  clerk 
of  the  court,  the  bail  having  been  reduced  to  that  sum,  and  McKenna 
was  liberated  the  same  afternoon.  On  March  18th  the  proceeding  was 
adjourned  to  the  22d.  On  the  morning  of  tliat  date  the  respondent  ap- 
peared before  the  magistrate,  put  in  a  plea  of  guilty  to  the  charge, 
and  the  magistrate  imposed  a  fine  of  $10,  which  McKenna  paid.  On 
the  afternoon  of  the  same  day  McKenna  met  the  respondent  at  his 
office  and  accompanied  him  to  the  office  of  the  city  chamberlain.  There 
a  check  for  $300  was  drawn  to  the  order  of  McKenna.  Respondent 
induced  McKenna  to  indorse  said  check  and  to  hand  it  over  to  him, 
saying  that  McKenna  could  not  get  the  money  on  the  check  because 
he*  was  not  known  at  the  bank.    This  check  represented  the  $300  cash 
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bail.  McKenna  did  not  know  what  the  check  was  for,  or  to  whom  it 
had  been  drawn,  or  what  the  purpose  was  of  obtaining  it,  but  indorsed 
his  name  at  respondent's  request.  Respondent  also  indorsed  it  and  re- 
ceived the  proceeds  thereof. 

McKenna  down  to  this  time  had  no  knowledge  of  the  fact  that  the 
$700  had  been  drawn  out  of  the  bank,  and  after  the  visit  to  the  cham- 
berlain's office  he  .went  back  to  the  respondent's  office  to  get  his  bank 
book,  and  was  told  by  the  respondent  that  he  would  meet  him  that 
evening  at  a  certain  restaurant.  McKenna  went  to  the  restaurant  as 
directed,  saw  the  respondent  enter,  and  was  told  to  wait  outside,  and 
that  the  respondent  would  see  him  in  a  few  minutes.  McKenna,  after 
having  waited  a  long  while,  finally  received  word  through  Houston,  the 
respondent's  man,  that  the  respondent  had  gone  to  a  certain  club,  and 
that  he  (Houston)  would  meet  McKenna  the  next  morning  at  10  o'clock 
at  the  restaurant  and  take  him  to  the  respondent's  office.  The  next 
morning,  March  23d,  Houston  met  McKenna  and  took  him  to  the 
White  Star  Line,  where  Houston  bought  a  ticket  for  MtKenna  for 
Liverpool  on  the  steamer  Lapland,  which  was  to  sail  on  the  next  day, 
paying  therefor  $39.25.  Houston  did  not  deliver  the  ticket  to  Mc- 
Kenna, but  took  him  back  to  the  respondent's  office,  where  he  waited 
until  3  that  afternoon,  and  was  finally  told  that  the  respondent  could 
not  see  him  that  day,  but  would  see  him  at  his  office  the  next  morning 
at  9  o'clock.  March  24th  was  the  day  that  McKenna  was  to  sail  on 
the  Lapland,  which  was  scheduled  to  sail  at  noon.  At  9  o'clock  in  the 
morning  McKenna  went  to  the  respondent's  office,  and  was  there  told 
by  Houston  that  the  respondent  was  in  the  Fifty-Fourth  Street  court. 
Houston  and  McKenna  thereupon  went  to  that  court  and  met  the  re- 
spondent outside  on  the  sidewalk.  The  respondent  stated  that  he  was 
busy  trying  a  case,  gave  Houston  McKenna's  bank  book,  and  then 
said  that  he  would  meet  McKenna  at  the  restaurant  as  soon  as  he 
got  through  with  his  case.  Houston  took  the  bank  book,  and  with 
McKenna  went  to  the  bank,  where  for  the  first  time  since  he  had  de- 
livered the  bank  book  to  the  respondent  he  examined  it  and  found  that 
$700  had  been  withdrawn.  Upon  calling  Houston's  attention  to  it, 
the  latter  said  that  it  was  all  right,  that  the  balance  should  be  drawn 
out,  and  that  the  respondent  would  see  about  it.  Houston  then  induced 
McKenna  to  sign,  and  he  did  sign,  another  withdrawal  slip  for  the 
balance  of  the  money  in  the  account,  to  wit,  $120.  Houston  took  that 
slip  and  the  bank  book,  obtained  the  $120  thereon,  and  put  the  same 
in  his  pocket.  McKenna,  accompanied  by  Houston,  then  went  to  the 
restaurant,  where  the  respondent  had  promised  to  meet  them,  but  the 
respondent  did  not  appear.  They  waited  until  half  past  11,  the  boat 
being  scheduled  to  sail  at  12,  and  then  Houston  said  that  he  just  had 
a  telephone  message  from  the  respondent  that  he  would  meet  them  at 
the  pier.  Thereupon  Houston,  McKenna,  and  McKenna's  friend, 
Kirwan,  took  a  taxicab,  which  was  driven  by  McHugh  and  went  to 
the  White  Star  pier.  They  all  waited  at  the  pier  until  half  past  1 
in  the  afternoon — ^the  sailing  of  the  boat  having  been  delayed — ^but  the 
respondent  did  not  appear.  The  driver  of  the  taxicab  demanded  his 
fare,  and  thereupon  Houston  gave  McKenna  $115  out  of  the  $120  that 
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had  been  withdrawn  from  the  bank,  keeping  $5  for  himself.  McKenna 
arranged  with  the  White  Star  Line  office  to  cancel  his  passage  on  the 
Lapland,  and  was  told  that  he  could  sail  on  the  next  boat  the  follow- 
ing Saturday.  Houston  advised  McKenna  to  sail  on  the  Lapland  with- 
out his  money,  saying  that  the  respondent  would  forward  the  money 
to  him  in  Ireland  if  he  would  leave  his  address ;  but  this  McKenna 
declined  to  do.  On  the  24th  and  25th  of  March  McKenna  made  vari- 
ous unsuccessful  attempts  to  see  the  respondent.  On  March  26th  he 
finally  saw  him  in  his  office,  and  respondent  then  for  the  first  time 
made  the  claim  that  he  would  keep  $600  out  of  the  money  as  his  fee. 
McKenna  objected,  and  claimed  that  the  pa3mient  of  $25  was  all  that 
was  coming  to  the  respondent.  The  latter  then  suggested  to  meet  him 
at  Kirwan's  office  the  next  morning  sliortly  after  9  o'clock.  That  was 
Saturday  morning,  March  27th,  on  which  day  McKenna  was  to  sail- 
At  about  the  suggested  time  the  respondent,  McKenna,  and  Kirwan 
met,  and  then  all  three  went  to  a  restaurant,  and  there  the  respondent 
offered  to  give  McKenna  $100.  He  said  that  even  that  amount  was 
not  coming  to  McKenna,  but  that  he  would  pay  it,  which,  together  with 
the  $100  which  Houston  had  handed  over,  would  give  McKenna  $200, 
and  with  that  he  should  go  home  to  Ireland.  McKenna  declined  to 
accept  the  $100  and  thereafter  made  his  complaint  to  the  Bar  As- 
sociation. 

The  respondent's  story  is  that  McKenna  agreed  to  pay  for  his  serv- 
ices the  sum  of  $500,  and  to  insure  payment  thereof  signed  a  with- 
drawal slip  against  his  account  in  the  Union  Dime  Savings  Bank,  gave 
it  to  the  respondent,  together  with  the  banK  book,  and  authorized  the 
respondent  to  fill  out  the  receipt  for  enough  to  cover  the  respondent's 
fee  as  agreed  upon,  plus  such  further  sum  as  would  be  required  to 
be  deposited  as  cash  bail;  that  the  respondent,  having  been  informed 
by  the  clerk  that  $200  was  the  usual  sum  required  for  bail,  filled  in 
the  withdrawal  receipt  for  $700;  that  eventually  he  had  to  and  did 
deposit  as  bail  $300  with  the  clerk  and  got  the  clerk's  receipt  for  it; 
and  that  he  gave  the  said  receipt  to  McKenna  and  explained  to  him 
that  the  latter  owed  respondent  $100  on  account  thereof,  as  it  was 
advanced  out  of  respondent's  $500.  McKenna  positively  denied  ever 
having  agreed  to  pay  the  respondent  $500  for  his  services.  The  re- 
sult of  this  transaction  is  that,  having  been  retained  to  defend  McKenna 
upon  a  charge  of  disorderly  conduct,  to  which  he  pleaded  guilty  and 
upon  which  he  was  fined  $10,  the  respondent  obtained  McKenna's 
bank  book  and  has  retained  from  the  $820  represented  thereby,  plus 
the  $25  received  by  him  as  a  fee,  $688.75.  The  learned  referee  has 
also  found  that  the  respondent  attempted,  after  this  proceeding  had 
been  instituted  and  a  reference  ordered,  to  induce  McKenna  to  pro- 
ceed beyond  the  jurisdiction  of  the  court. 

•  Upon  a  careful  examination  of  the  testimony  and  exhibits,  we  ap- 
prove of  the  conclusion  reached  by  the  learned  official  referee.  The 
respondent  received  a  payment  of  a  fee  for  $25  from  McKenna,  then 
in  custody  upon  a  charge  of  disorderly  conduct.  Finding  that  he  had 
money  in  a  savings  bank  and  was  about  to  return  to  Ireland,  by  mis- 
representations and  deceit  he  obtained  and  retained  for  himself  almost 
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all  of  the  man's  savings.  His  claim  of  an  agreement  to  pay  a  fee  of 
$500  is  unsupported  by  the  evidence,  and  upon  a  basis  of  a  quantum 
meruit  is  grossly  excessive.  His  whole  conduct  as  briefly  outlined 
above  shows  a  purpose  and  design  to  appropriate  the  bulk  of  his  cli- 
ent's savings,  to  avoid  a  settlement,  and  to  hurry  McKenna  out  of  the 
country  as  rapidly  as  possible.  There  is  no  place  in  an  honorable  and 
learned  profession  for  one  who  commits,  as  the  referee  has  found, 
such  gross  professional  misconduct. 
The  respondent  is  therefore  disbarred.    All  concur. 


HART  T.  EQIHTABLE  LIFE  ASSUR.  SOCIETY  OF  THE  UNITED  STATES 

et  al. 

(Supreme  Court,  AppeUate  Division,  First  Department    May  12,  1916.) 

1.  Tbitsts  ^=»30%(1) — Cbeation — Contract — Construction. 

Tripartite  agreement  among  insurance  company,  its  agent,  and  his 
creditors,  by  which  the  company  would  retain  past  and  future  renewal 
commissions  due  the  agent,  to  pay  interest  and  principal  due  creditors, 
the  agent  to  remain  in  its  employ  and  the  creditors  to  refrain  from  suit 
for  three  years,  createdi  a  trust  for  the  benefit  of  general  creditors  and 
made  the  company  a  trustee  when  the  fund  came  into  existence. 

[Ed.  Note.—For  other  cases,  see  Trusts,  Cent.  Dig.  |  41;  Dec.  Dig. 
<©=>30%(1).] 

2.  Trusts  ^=>291 — Rights  of  Beneficiabt — ^Account. 

Any  beneficiary  of  an  express  contractual  trust  can  call  the  trustee  to 
account. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent.  Dig.  §§  409,  410;  Dee. 
Dig.  «=>291.] 

3.  Trusts  ^=>61(3) — ^Termination — Contract — Construction. 

Tripartite  agreement  among  insurance  company,  its  agent,  and  his 
creditors,  by  which  the  company  would  retain  past  and  future  renewal 
commissions  due  the  agent,  to  pay  Interest  and  principal  due  creditors, 
the  agent  to  remain  In  its  employ  and  the  creditors  to  refrain  from  suit 
for  three  years,  was  not  terminated  at  the  end  of  the  three-year  period, 
which  applies  only  to  the  right  of  the  creditors  to  sue,  but  continued  by 
express  provision  until  aU  debts  were  paid. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  S  85;  Dec.  Dig. 
«=>61(3).] 

4.  Contracts  ^=9l86<l) — Construction — ^Biohts  or  Third  Pbrsoit. 

Where  such  agent  left  the  employ  of  the  company  for  a  time,  and  they, 
on  again  employing  him,  exacted  as  a  condition  that  creditors  agree  that 
the  company  have  a  first  Uen  on  all  future  commissions  and  that  the 
agent  assign  his  rights  to  the  creditors,  though  the  company  was  not  a 
party  to  the  agreementei  made,  it  could  take  advantage  of  them,  since 
they  were  intended  to  and  did  influence  its  action. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §{  790,  791 ;  Dec. 
Dig.  <&=:>186(1).] 

5.  Trusts  ^=»305 — Accountino — Bvidbncb — Admissibility. 

Such  agreements  are  admissible  in  the  creditors'  suit  against  the 
trustee  for  an  accounting. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent.  Dig.  §|  421-426;  Dec. 
Dig.  «=>305.] 

^ssFor  other  cases  see  same  topic  St  KEY-NUMBER  in  all  Key-Numbered  Digeeta  tk  Indexes 
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6.  Tbusib   ^=»296  —  Rights    of  Benepiciaby  —  Accountinq  —  Subsequent 

Agbbekents. 

Such  agreements  did  not  relinquish  the  creditors'  right  to  an  accounting 
under  the  tripartite  agreement 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent  Dig.  i  415;  Dec.  Dig. 
«=s>296.] 

7.  Tbustb  ^=:»162 — TEBidNATiON — ^Subsequent  Aobeements. 

Such  agreements  released  the  trustee  from  further  acting  as  such  under 
the  tripartite  trust  agreement. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  U  212,  213;  Dec 
Dig.  «=»162.] 

8.  Teusts  ^=»61(3) — ^Tebminateon — Subsequent  Agbeementb. 

Subsequent  payments  by  the  company  to  the  agent,  who  assigned  them 
to  the  creditor,  were  not  a  recognition  of  the  continuance  of  the  trust 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent.  Dig.  S  85;  Dec  Dig. 
«=>ei(3).] 

0.  Tbusts  ^=>61(3)— TEBiaNATioN — Subsequent  Agbebments. 

Such  agreements  have  no  other  efTect  than  to  terminate  the  trust  from 
their  date. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  S  85;  Dec  Dig. 
«=>61(3).] 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  Reginald  L.  Hart  against  the  Equitable  Life  Assurance  So- 
ciety of  the  United  States  and  others.  From  an  interlocutory  judg- 
ment for  plaintiff,  defendant  named  appeals.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE,  and 
DAVIS,  JJ. 

Allan  McCuUoh,  of  New  York  City  (William  Carroll  Wamond,  of 
New  York  City,  on  the  brief),  for  appellant. 

Alfred  D.  Lind,  of  New  York  City  (Max  Frank,  of  New  York  City, 
on  the  brief),  for  respondent 

LAUGHLIN,  J.  The  principal  contentions  of  the  appellant  which 
merit  consideration  are  that  no  trust  was  created  by  the  agreement; 
that,  if  a  trust  was  created  thereby,  it  has  been  released  and  discharged ; 
and  that  in  any  event  the  accounting  should  be  limited  to  the  period 
to  August  12,  1898,  when  it  is  claimed  that  the  trust,  if  one  was  cre- 
ated, terminated  so  far  as  the  plaintiff  is  concerned.  No  other  party 
to  the  agreement  is  before  the  court  asserting  any  claim  thereunder. 
It  does  not  appear  that  any  party  defendant  other  than  the  appellant 
was  served  or  has  appeared;  but  as  no  question  in  that  regard  is 
raised,  and  it  appears  that  the  claims  of  some,  if  not  all,  of  the  general 
creditors  have  been  satisfied,  we  pass  the  point  without  expressing  an 
opinion  as  to  whether  the  other  parties  should  have  been  brought  in. 

The  agreement  under  which  the  accounting  was  ordered  is  tripartite, 
and  was  made  between  the  plaintiff  and  10  other  general  creditors  of 
one  Haynes,  who  was  a  general  agent  of  the  appellant,  and  Haynes 
and  appellant.  It  was  admitted  that  Haynes  was  then  a  general  agent 
for  the  appellant  in  soliciting  policies,  under  a  contract  by  which  he 
received  a  conmiission  on  the  original  premiums  and  on  renewal  premi- 
ums for  19  years  thereafter ;  that  he  was  indebted  to  the  appellant  in 
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an  amount  upwards  of  $365,000  for  moneys  advanced  to  him  in  pro- 
curing business  for  it,  and  that  it  claimed  a  paramount  lien  therefor 
on  his  interest  in  the  renewal  premiums ;  that  like  liens,  subordinate, 
however,  to  that  of  the  appellant,  w^re  claimed  by  four  individuals 
not  parties  to  tlie  tripartite  agreement,  to  each  of  whom  he  owed  a 
large  amount ;  that  he  owed  otfier  unsecured  general  creditors,  includ- 
ing the  plaintiif  and  other  10  who  executed  the  tripartite  agreement, 
about  $150,000,  the  plaintifl*s  claim  being  $40,608.32,  and  that  his 
creditors  were  pressing  their  claims,  and  it  was  to  the  interest  of  all 
parties  to  the  tripartite  agreement  that  litigation  should  not  be  insti- 
tuted against  him  to  enforce  payment.  It  appears  that  Haynes  had 
written  a  very  large  amount  of  insurance  for  the  appellant,  and  a  great 
number  of  renewal  premiums  were  being  received  by  it,  upon  which 
he  was  entitled  to  commissions,  but  the  amount  is  not  stated. 

In  preambles  to  the  tripartite  agreement  these  facts  are  briefly  re- 
cited, and  it  is  also  recited  that  Haynes  promised  to  remain  with  the 
appellant  during  the  three  years  from  July  1,  1893,  and  to  devote  his 
energies  to  the  conduct  of  his  agency  with  it  in  an  endeavor  to  write 
new  insurance,. and  that  the  appellant  was  willing  "to  take  control  of 
and  direct  the  financial  methods  of  said  agency"  under  agreements 
existing  between  it  and  Haynes  "until  said  debts  are  fully  liquidated." 
The  preambles  are  followed  by  an  agreement  on  the  part  of  the  gen- 
eral creditors  that  all  claims  by  the  appellant  for  loans  or  advances 
against  the  renewal  interests  of  Haynes,  with  5  per  cent,  interest 
thereon,  should  be  liens  superior  to  their  rights;  that  pro  rata  divi- 
dends or  payments  might  be  declared  or  made  by  appellant  on  ac- 
count of  their  claims  from  time  to  time,  with  interest  at  5  per  cent., 
which  was  to  be  first  paid,  and  that  they  would  take  no  action  to  en- 
force their  claims  during  the  period  of  three  years  from  the  1st  of 
July,  1893;  and  it  was  therein  expressly  stated  that  it  was  under- 
stood that  the  agreement  on  their  part  was  predicated  upon  an  expecta- 
tion that  during  the  three  years  there  would  be  amounts  sufficient 
available  for  the  payment  of  interest  on  their  claims  beginning  on 
March  1,  1894.  Those  provisions  are  followed  by  an  agreement  on 
the  part  of  Haynes  by  which  he  gave  the  appellant  full  control  of  all 
his  renewal  interest  in  the  business  of  the  appellant,  past  or  future, 
"pending  the  payment  in  full  of  all  his  present  creditors  (other  than 
those  having  prior  liens  thereon  for  loans  and  advances),  for  the  pur- 
pose of  creating  therefrom  a  fund  to  pay  said  creditors  in  full  in  the 
shortest  possible  time,  it  being  understood  that  when  and  as  soon  as 
said  creditors  are  paid  in  full,  with  interest,  the  trust  hereby  created 
shall  cease  and  determine,"  upon  condition,  however,  that  the  appel- 
lant should  provide  for  his  support  pending  the  pajmient  of  his  cred- 
itors in  full,  "and  for  the  expense  of  conducting,  promoting,  and  aid- 
ing said  agency,  if  necessary,  beyond  the  terms  of  his  contract  with 
said  society,  without  any  interference  or  control  of  said  creditors,  but 
only  if  in  the  opinion  of  said  society  it  is  necessary  for  the  good  of  the 
agency  and  the  greater  security  of  said  creditors,  such  provision  to  be 
a  first  charge  against  renewal  and  other  commissions,"  and  he  agreed 
with  the  creditors  to  use  his  best  endeavors  to  obtain  new  business 
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and  to  increase  the  fund.  Then  came  an  agreement  on  the  part  of 
the  appellant  "to  use  its  best  discretion  in  and  about  the  premises,"  and 
a  recital  that  by  the  agreement  the  appellant  "simply  indicates  its  in- 
tention to  appropriate,  for  the  carrying  out  of  this  agreement  between 
said  Haynes  and  his  said  creditors,  the  funds  applicable  thereto,  as  the 
same  shall  accrue,  using  its  best  endeavors  with  this  end  in  view." 

The  general  creditors,  in  accordance  with  their  agreement,  refrained 
from  pressing  their  claims.  In  February,  1895,  the  plaintiflF  and 
Haynes  became  copartners  in  the  life  insurance  business,  and  as  such 
represented  the  appellant  until  April,  1895,  when  they  resigned  and 
became  agents  for  the  Union  Central  Life  Insurance  Company;  but 
on  August  12,  1898,  Haynes  again  entered  the  employ  of  the  appel- 
lant and  so  continued  for  a  period  of  years  thereafter.  It  is  admitted 
by  the  pleadings  that  on  the  3d  day  of  July,  1893,  which  was  after 
the  tripartite  agreement  became  effective,  the  appellant  paid  to  one 
of  the  general  creditors  who  signed  it  the  sum  of  $16,119,  and  on  the 
16th  day  of  November,  1895,  the  further  sum  of  $8,387,  which  paid 
the  claim  in  full;  that  there  has  been  no  pro  rata  payment  to  the 
plaintiff,  and  these  payments  were  made  without  his  knowledge  or 
consent. 

[1,2]  We  are  of  opinion  that  the  learned  trial  court  was  right  in 
holding  that  the  tripartite  agreement  constituted  the  appellant  a  trus- 
tee for  the  plaintiff  and  other  general  creditors,  and  for  Haynes,  of 
the  moneys  due  and  to  grow  due  to  him  on  account  of  renewed  premi- 
urns,  and  that  it  became  its  duty  to  administer  the  fund  as  it  accrued 
in  accordance  with  the  provisions  of  the  agreement.  The  consider- 
ation flowing  from  the  general  creditors  was  their  agreement  not  to 
press  their  claims ;  and  the  consideration  flowing  to  Haynes  and  to  the 
appellant  was  the  opportunity  thus  afforded  and  the  advantage  thus 
obtained  in  enabling  him  to  pursue  his  and  its  business  without  moles- 
tation on  account  of  these  claims.  Moreover,  the  parties  considered 
that  they  had  created  a  trust,  for  it  is  so  expressly  recited  in  the  pro- 
vision relating  to  the  termination  thereof  when  the  debts  are  paid  in 
full.  But  for  the  agreement,  Haynes  would  have  been  entitled  to 
receive  the  commissions,  and  they  might  have  been  reached  by  the 
plaintiff  and  the  other  creditors.  By  the  agreement  Haynes,  in  effect, 
assigned  his  commissions  to  the  appellant  to  administer  as  provided 
in  the  agreement.  Under  the  agreement  the  appellant  came  into  pos- 
session of  a  fund,  as  is  shown  by  its  disbursement  of  about  $26,000 
in  the  payment  in  full  of  the  claim  of  one  of  the  general  creditors,  and 
it  is  fairly  to  be  inferred  that  there  were  large  additions  to  the  fund 
from  time  to  time.-  The  objects  of  the  trust  were  specified,  and  there 
were  specific  directions  with  respect  to  the  administration  thereof 
for  the  benefit  of  designated  beneficiaries.  The  agreement,  therefore, 
contained  all  the  essential  elements  of  a  trust.  See  Brown  v.  Spohr, 
180  N.  Y.  201,  73  N.  E.  14;  Neresheimer  v.  Smyth,  167  N.  Y.  202,  60 
N.  E.  449;  Mersereau  v.  Bennett,  124  App.  Div.  413,  108  N.  Y.  Supp. 
868;  Frethey  v.  Durant,  24  App.  Div.  58,  48  N.  Y.  Supp.  839;  Mat- 
ter of  Carpenter,  131  N.  Y.  86,  29  N.  E.  1005 ;  Hoffman  House  v. 
Foote,  172  N.  Y.  348,  65  N.  E.  169;  Schantz  v.  Oakman,  163  N.  Y. 
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148,  57  N.  E.  288;  Reading  v.  Haggin,  58  Hun,  450,  12  N.  Y.  SupiJ. 
368.  It  follows  that  any  beneficiary  could  call  the  trustee  to  account. 
The  evidence  shows  that  there  has  been  no  accounting. 

[3]  It  is  further  contended  in  behalf  of  the  appellant  that  in  any 
event  the  trust  terminated  at  the  expiration  of  the  three-year  period 
specified  in  the  agreement.  I  am  of  opinion  that  the  agreement  should 
not  be  so  construed.  The  three-year  limitation  was  with  respect  to 
the  rights  of  the  creditors  to  prosecute  their  claims ;  but  in  the  general 
provisions  of  the  agreement  it  was  declared  that  it  should  continue 
until  the  debts  were  paid.  The  appellant  also  claims  that  the  agree- 
ment was  terminated  and  abrogated  by  Ha)rnes'  failure,  with  the  knowl- 
edge and  acquiescence  of  plaintiff,  to  remain  in  the  employ  of  the  ap- 
pellant for  three  years ;  but  the  general  provisions  of  the  agreement, 
I  think,  were  not  conditioned  upon  Haynes'  so  remaining  in  the  em- 
ploy of  the  appellant.  That  would  doubtless  affect  the  amoimt  of  the 
fund,  for  if  he  did  not  secure  new  business  his  renewal  interest  would 
be  confined  to  the  business  theretofore  procured  by  him;  but  it  was 
realized,  that  there  would  continue  to  be  a  fund  from  the  renewal 
premiums  on  existing  business  in  any  event.  Moreover,  it  does  not 
appear  that  the  appellant  interposed  any  objection  to  Haynes'  with- 
drawing from  its  employ  at  that  time,  and  so  far  as  appears  it  asserted 
no  right  to  terminate  the  agreement  on  account  thereof. 

[4-7]  The  appellant,  however,  pleaded  and  proved,  or  offered  to 
prove,  by  documentary  evidence  which  is  in  the  record,  that  in  August, 
1898,  Haynes  applied  to  it  for  reappointment  as  agent,  and  that  it 
agreed  to  reappoint  him  upon  condition  that  he  obtain  an  agreement 
from  the  plaintiff  to  the  effect  that  any  advances  it  might  make  to 
Haynes  in  the  fuiture,  and  that  all  indebtedness  from  him  to  it  "there- 
tofore or  thereafter  arising  in  any  manner,  should  be  and  constitute  a 
lien  upon  any  and  all  commissions  or  credits  accruing  "to  him  at  any 
time  or  in  any  manner  upon  any  of  his  contracts,  and  should  have 
"priority  over  any  claims  that  the  plaintiff  should  have  against  said  de- 
fendant Haynes";  that  thereupon  the  plaintiff,  to  enable  Haynes  to 
obtain  such  reappointment,  wrote  a  letter  to  Haynes,  containing,  among 
other  things,  the  following: 

"I  further  agree  tliat  the  said  Bociety  may  make  such  advances  to  or 
charges  against  your  account  as  it  may  from  time  to  time  deem  advisable, 
it  being  always  understood  and  agreed  that  any  and  all  indebtedness  by  you 
to  said  society  at  any  time  heretofore  arising,  or  that  may  in  the  future 
arise  in  any  manner  whatsoever  from  advances  or  charges  made  to  or  against 
your  account  by  said  society,  shall  be  a  first  and  prior  lien  upon  any  and  all 
renewal  commissions  or  other  credits  accruing  to  you  in  any  manner  what- 
soever. This  agreement  on  my  part  is  made  with  the  understanding  that  you 
will  assign  to  me  all  your  right,  title,  and  interest  in  and  to  any  and  all  re- 
newal commissions  already  accruing  to  you  or  that  may  hereafter  accrue  to 
you  under  or  by  virtue  of  any  and  all  contracts. and  agreements  already  en- 
tered into  between  yourself  and  the  society,  or  renewal  commissions  acquired 
by  you  in  any  ocher  manner  whatsoever  with  said  society,  subject  to  the  first 
claim  of  the  said  society  as  above,*' 

— and  subject  to  the  claims  of  the  other  four  creditors  who  asserted 
liens.  Haynes  thereupon  executed  and  delivered  to  the  plaintiff,  as 
collateral  security  for  the  indebtedness  owing  to  him  by  Haynes,  an 
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sions  to  becoffie  due  and  payable. to  Haynes  in  the  future;  and  it  was 
provided  that  the  appellant  should  have  a  first  lien  on  such  commis- 
sions for  any  indebtedness  then  owing  to  it  by  Haynes,  as  well  as  for 
any  future  indebtedness  by  him-  to  it,  and  that  plaintiff's  claim  against 
Haynes  should  be  subordinate  thereto,  and  also  to  the  heirs  of  the 
other  four  lienors,  creditors  of  Haynes. 

It  follows  that  the  interlocutory  judgment  should  be  modified,  by 
incorporating  therein  an  adjudication  that  as  between  the  plaintiff,  the 
appellant,  and  Haynes  the  tripartite  agreement  was  terminated  on  Au- 
gust 12,  1898,  and  by  confining  the  accounting  to  the  period  from  the 
date  of  the  tripartite  agreement  to  that  time,  and,  as  so  modified,  af- 
firmed, with  costs  to  appellant;  and  the  decision  should  be  modified, 
by  eliminating  any  findings  of  fact  or  conclusions  of  law  inconsistent 
with  the  views  herein  expressed,  and  by  inserting  appropriate  findings 
of  fact  and  conclusions  of  law  in  accordance  with  these  views.  Settle 
order  on  notice.    All  concur. 


CHUBCH  B.  GATES  &  CO.,  Inc.,  v.  NATIONATi  FAIR  &  EXPOSITION 

ASS*N  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  6,  1916.) 

1.  Mechanics*  Liens  ^=»73(7) — Impbovement  by  Lessee— Consent  of  Owneb. 

Under  a  lease  obligating  the  tenant  to  spend  a  fixed  sum  for  improve- 
ments subject  to  owner's  approval,  a  consent  to  Improvements  with  the 
nnderstandlni;  that  tenant's  temporary  bond  should  be  replaced  by  per- 
manent one,  not  revoked  when  permanent  bond  was  not  furnished,  the 
temporary  bond  being  retaiaed,  was  sufficient  to  bind  the  owner,  as  the 
consent  given  was  subject  merely  to  a  condition  subsequent,  and  continued 
until  disclaimed. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  liens,  Cent  Dig.  |  101; 
Dec.  Dig.  €=>73(7).] 

2.  Mechanics'    Liens   ^=9271(1) — ^Foreclosure— Complaint. 

A  complaint  foreclosing  a  mechanic's  lien,  averring  'that  no  other  ac- 
tion or  proceeding  at  law  or  in  equity  has  been  brought  to  foreclose  the 
said  plaintiff's  said  lien  or  claim  or  to  recover  the  amount  due  to  plain- 
tiflf,"  is  sufficient,  under  Code  Civ.  Proc.  §  1629,  as  to  foreclosure. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent.  Dig.  |  494; 
Dec.  Dig.  «=5>271(1).] 

3.  Appeal  and  Ebbob  ^=>19&— Objections  at  Tbial-^Necessitt— Amenduent. 

An  amendment  to  a  pleading  granted  without  objection  is  not  review- 
able. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  D^g.  |  1149; 
Dec.  Dig.  i&=>195;    Pleading,  Cent.  Dig.  §§  1408,  1409.] 

4.  Mechanics*  Liens  ^=»137(2) — ^Notices  of  Lien — ^Misnomeb. 

A  notice  of  lien,  naming  the  owner  as  Empire  City  Trotting  Club,  whldi 
was  the  former  corporate  title  of  the  tme  owner.  Empire  City  Bacing  As- 
sociation, where  the  record  title  to  part  of  the  premises  stood  in  name 
of  the  trotting  club,  is  not  defective,  as  containing  a  misleading  misnomer, 
under  Lien  Law  (Consol.  Laws,  c.  33)  art.  2,  §  9,  snbd.  7,  declaring  that 
such  a  misdescription  shall  not  affect  the  validity  of  a  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  {§  227,. 
228;    Dec.  Dig.  <S=»137(2).l 

^s>ToT  other  cases  see  same  topic  ft  KSY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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5b  Mkchanics'  Liens  «=>140— Notice  op  Lien— Consent  op  Ownkb. 

Notices  of  mechanic's  Uen  need  not  state  the  consent  or  request  of  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Cent  IMg.  §f  237.  238 ; 
Dec.  Dig.  «g=»140.] 

8.  MECHANICS'  Liens  ^=»154(4) — Notice— Vekipication. 

Verification  of  notices  of  mechanic's  lien  by  attorney  In  form  of  verifica- 
tion of  a  pleading  that  the  matters  alleged  are  true,  except  as  to  the 
matters  alleged  on  Information  and  belief  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  f  264; 
Dec.  Dig.  <&=>154(4).] 

7.  Mechanics'  Liens  e=>75(l) — Consent  op  Owner— Failube  to  Disapprove. 

Labor  and  material  not  disapproved  by  the  owner  after  having  been 
expressly  brought  to  his  attention,  are  regarded  as  consented  to. 

[Ed.  Note.— For  other  cases,  see  Meolhanlcs'  Liens,  Cent  Dig.  Si  103,  104 ; 
Dec.  Dig.  «e=>75(l).] 

8.  Mechanics'  Liens  «=»139(3) — Notice  op  Lien— Combining  Items. 

A'  notice  of  lien,  not  separating  labor  and  materials  furnished  from 
labor  and  materials  to  be  furnished,  Is  defective. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Cent.  Dig.  {  230; 
Dec.  Dig.  «e=»139(3).] 

9.  Mechanics'  Liens  ^s»139(3) — Notice  op  Lien— Combining  Cuiimb — ^Labob 

and  Material. 

A  notice  of  lien  may  combine  both  labor  and  material  In  one  Item. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics*  Liens,  Cent  Dig.  {  236; 
Dec.  Dig.  «=»139(3).l 

10.  Mechanics'  Liens  ^=3>209— Waiver— Participating  in  Bankruptct  Pro- 

ceedings Against  Lessee. 

Lienors,  by  voting  In  bankruptcy  creditors'  meetings  In  the  matter  of 
bankruptcy'  of  lessee,  who  made  the  improvements,  do  not  waive  their 
lien  against  the  property  of  the  lessor. 

[Ed.  Note. — ^Ii^or  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  f  383; 
Dec.  Dig.  «&=»209.] 

11.  Bankruptcy  ^=>151— Trustee— Title — ^Liens  on  Bankrupt's  Property. 

A  trustee  in  bankruptcy  takes  title  subject  to  all  mechanics'  liens  and 
proceedings  pending  to  enforce  them. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |§  193,  239; 
Dea  Dig.  «g=»151.] 

12.  Bankruptcy  ^=»192— Mechanics'  Liens— Notice  op  Lien  After  Bank- 

ruptcy. 

A  notice  of  lien  Is  not  ineffective  because  filed  after  adjudication  in 
bankruptcy  of  the  debtor.  , 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  2Qi, ;  Dec  Dig. 
0»192.] 

13.  Mechanics'  Liens  ^=>291(1) — ^BNPORCEMENT—JuDGiiENT— Conditions. 

•  Where  the  debtor  had  given  several  lienors  worthless  checks  in  pretended 
payment,  he  Is  entitled  to  have  appended  at  the  foot  of  the  decree  a  pi"0- 
vlsion  for  the  production  and  deposit  of  such  pay  checks  as  are  outstand- 
ing, not  tendered  at  the  trial. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  {  599; 
Dec.  Dig.  i&=>291(l).] 

Rich,  J.,  dissenting. 

Appeal  from  Special  Term,  Westchester  County. 
Action  to  foreclose  mechanic's  lien  by  Church  E.  Gates  &  Co.,  In- 
corporated, against  the  National  Fair  &  Exposition  Association  and 

C=»For  other  casM  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  DlgesU  ft  lAdexf»> 
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Others.    From  a  judgment  for  plaintiff  and  certain  defendants,  certain 
other  defendants  appeal.    Affirmed. 

Argued  before  THOMAS,  CARR,  STAPLETON,  RICH,  and 
PUTNAM,  JJ. 

Leo  Oppenheimer,  of  New  York  City,  for  appellants  Gue  and  Na- 
tional Fair  &  Exposition  Ass'n,  Inc. 

Joshua  M.  Fiero,  of  New  York  City  (Joshua  M.  Fiero,  Jr.,  of  New 
York  City,  on  the  brief),  for  appellant  Empire  City  Racing  Ass'n. 

George  H.  Taylor,  Jr.,  of  New  York  City  for  respondents  Church 
E.  Gates  &  Co.,  Inc.,  Wright-Ogden  Co.,  Inc.,  and  Jandous  Electric 
Equipment  Co. 

Milo  J.  White,  of  Mt.  Vernon,  for  respondent  Yonkers  Lumber  Co. 

Stephen  Holden,  of  Pleasantville  (James  H,  Cavanaugh,  of  Mt 
Vernon,  on  the  brief),  for  respondents  Jacob  Norden,  Mt.  Vernon 
Builders'  Supply  Co.,  and  Kapp  &  Nordholm  Co. 

Nathan  S.  Zucker,  of  New  York  City,  for  respondent  Bloom. 

Francis  M.  Applegate,  of  New  York  City,  for  respondent  Colwell 
Lead  Co. 

William  J,  Wallin,  of  Yonkers,  for  respondents  Woodfaulk  and 
others. 

PUTNAM,  J.  The  National  Fair  &  Exposition  Association  (called 
herein  the  "tenant"),  by  instrument  dated  December  28,  1912,  obtained 
a  tentative  option  for  a  lease  from  the  Empire  City  Racing  Association 
(called  herein  the  "owner")  of  the  Empire  City  rark  in  Yonkers  for 
five  years,  from  January  1,  1913,  with  the  further  right  of  a  five  years' 
renewal.  The  tenant  closed  this  tentative  option  on  February  28,  1913, 
by  a  formal  confirmation.  .  Soon  afterwards  the  tenant  went  into  pos- 
session, and  so  continued  until  the  following  September,  when  it  was 
adjudged  bankrupt,  and  its  possession  passed  to  the  trustee  in  bank- 
ruptcy. This  litigation  arises  over  liens  for  labor  and  materials  in- 
curred during  this  occupation.  The  learned  justice  at  Special  Term 
found  that  the  owner  had  consented  also  that  the  labor  and  materials 
were  furnished  with  its  knowledge  and  consent.  This  lease  contem- 
plated holding  annual  fairs  and  exhibitions  on  the  Park  grounds,  also 
that  the  tenant  should  make  improvements.    It  provided : 

"Second  party  [the  lessee]  has  the  right  to  change  the  location  of,  alter, 
rearrange  or  remodel  any  building,  fences,  walks,  roads  or  track,  now  on  the 
grounds,  provided  the  consent  of  the  first  party  [Empire  City  Racing  Asso- 
ciation] is  first  obtained  in  writing.  And  the  second  party  has  the  right  to 
erect  new  buildings  on  such  locations  as  are  approved  by  the  first  party,  or 
to  allow  the  privilege  of  erecting  buildings  to  others;  such  new  buildings  as 
may  be  erected  by  the  second  party  are  to  remain  their  property  and  may 
be  removed  from  the  premises  by  them  at  the  termination  of  this  contract, 
provided  that  all  the  agreements  herein  contained  have  been  faithfully  per- 
formed by  them." 

Furthermore,  the  tenant's  obligation  for  a  certain  amount  of  im- 
provements was  mandatory : 

"It  is  agreed  and  understood  that  second  party  is  to  spend,  or  cause  to  be 
spent  the  sum  of  twenty  thousand  doUars  ($20,000)  on  buildings  and  im- 
provements within  two  (2)  years^  and  a  total  sum  of  fifty  thousand  dollars 
($50,000)  within  four  (4)  years." 
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After  taking  possession,  about  April  1,  1913,  the  tenant  planned 
many  extensive  alterations,  by  a  scheme  involving  much  new  building, 
such  as  additions  to  the  rear  of  the  grand  stand,  transforming  the  old 
betting  shed  into  a  machinery  building,  with  enlargements  of  the  barns 
so  as  to  house  exhibition  animals.  These  proposed  improvements  were 
described  with  much  detail  in  a  letter  of  July  9,  1913,  to  the  owner 
wherein  the  owner's  written  consent  was  asked.  At  this  time  some 
of  the  proposed  work  had  already  started.  The  owner  answered  on 
same  date,  reminding  the  tenant  that  by  the  lease  such  changes  were 
to  be  at  the  tenant's  expense  and  holding  the  owner  harmless.  The 
owner's  consent  was  thus  phrased : 

"Subject  to  yonr  furnishing  ns  with  a  satisfactory  guaranty  of  your  ability 
to  pay  for  such  changes  and  additions,  and  provided  the  work  is  com- 
pleted before  August  31,  1913^  we  will  accord  you  the  f^lowing  consents 
under  the  terms  of  said  lease,  to  take  effect  when  such  guaranty  Is  furnished." 

These  consents  were  specified  with  much  detail.  Some  of  the  ten- 
ant's proposed  changes  were  disapproved,  and  the  owner  withheld  any 
consents  thereto.  There  was  evidence  of  a  telephone  interview  as  to 
furnishing  a  bond  by  individuals  before  obtaining  the  bond  of  the  Na- 
tional Surety  Company.  On  the  next  day,  July  10th,  a  bond,  by  Messrs. 
Stokes  and  Lea  as  sureties,  was  executed,  with  the  condition : 

"Whereas,  pursuant  to  the  provlslMis  of  said  lease,  the  principal  has  re- 
quested the  obligee  to  consent  to  certain  changes  and  additions  to  the  build- 
ings and  grounds  of  said  Empire  City  Park,  and  the  obligee  requires  the 
principal  to  furnish  a  guaranty  that  the  expense  of  such  changes  and  addi- 
tions will  be  paid  for  by  the  principal  and  that  the  obligee  will  be  held  harm- 
less therefrom,  and  which  changes  and  additions  and  consent  are  fully 
set  forth  In  the  letter  of  the  principal  addressed  to  the  obligee  dated  July 
9,  1913,  and  the  letter  of  the  obligee  to  the  principal  dated  the  same  day, 
both  made  part  hereof:  Now,  therefore,  the  condition  of  this  obligation  Is 
such,  that  If  the  said  principal  shall  faithfully  perform  and  pay  for  the 
work  necessary  to  make  such  changes  and  additions  on  Its  part  according  to 
the  terms  and  conditions  of  said  letters,  then  this  obligation  shall  be  void ; 
otherwise  to  remain  in  full  force  and  effect" 

On  July  11th  the  owner  wrote  in  acceptance: 

"We  beg  to  acknowledge  receipt  of  your  temporary  bond,  and  to  say  that, 
with  the  understanding  that  you  will  supplement  It  by  July  22,  1913,  with 
one  Issued  by  the  National  Surety  Company  of  New  York  City  for  $20,000, 
the  same  is  acceptable  to  us." 

The  expected  bond  by  the  National  Surety  Company  was  never  pro- 
vided. The  main  question  on  this  appeal  is  whether,  in  view  of  the 
omission  to  furnish  the  bond  of  the  National  Surety  Company,  the 
owner's  consent  can  be  established. 

.  [1]  Clearly  the  owner's  acceptance  of  the  personal  bond  of  Stokes 
and  Lea,  which  it  called  a  "temporary"  bond,  was  a  consent  to  the 
improvements  then  going  forward,  which  consent  was  to  last  at  least 
for  the  10  days  until  July  22,  1913,  which  was  the  purpose  of  such 
temporary  bond.  If  the  word  "understanding,"  in  the  owner's  letter  of 
acceptance,  be  given  the  full  force  of  a  "condition,"  such  condition 
was  a  condition  subsequent,  by  which  the  consent  was  liable  to  be  de- 
feated or  withdrawn  if  the  surety  company  bond  should  not  be  given. 
However,  then  the  owner  was  required  to  take  some  step  to  withdraw 
168N.Y.S.— 68 
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its  consent,  which  would  not  cease  ipso  facto  on  July  22d,  if  the  prom- 
ised bond  should  not  be  forthcoming.  But  this  the  owner  did  not 
do.  It  continued  to  hold  the  temporary  bond,  with  the  effect  that  the 
sureties  thereon  were  liable  for  work  done  after,  as  well  as  before, 
July  22d.  On  July  23d  the  owner  wrote  to  the  tenant's  manager,  re- 
minding him  that  the  promised  bond  remained  to  be  furnished.  In 
face  of  this  breach,  the  owner  was  not  revoking  its  consent,  but  rather 
was  still  relying  on  the  tenant's  fulfillment  of  his  promise.  Hence  the 
consent  remained,  and  continued  until  the  owner  took  some  step  that 
would  show  a  purpose  to  forfeit  and  withdraw  its  previous  consent  to 
these  improvements.  Especially  is  this  true  when  the  owner  keeps 
the  temporary  bond,  without  any  disclaimer  of  its  right  to  enforce  it 
as  security.  In  considering  the  owner's  purpose  at  this  time,  we  mtist 
bear  in  mind  that  these  improvements  were  to  the  owner's  advantage. 
The  tenants  could  remove  such  new  structures  at  the  termination  of 
the  contract,  "provided  that  all  the  agreements  herein  contained  have 
been  faithfully  performed  by  them."  These  improvements  thus  became 
a  security  for  the  rent,  and  for  performance  of  the  tenant's  other  cov- 
enants. Hence  the  owner's  consent  continued  after  July  23d.  As  to 
materialmen  and  laborers,  the  owner,  after  thus  consenting,  could  not 
hold  an  ambiguous  relation  to  the  improvements  and  additions  to  its 
property  and  increasing  its  security.  McNulty  Brothers  v.  Offerman, 
152  App.  Div.  181,  137  N.  Y.  Supp.  27;  Hilton  &  Dodge  Lumber  Co 
V.  Murray,  47  App.  Div.  289,  62  N.  Y.  Supp.  35 ;  National  Wall  Pa- 
per Co.  v.  Sire,  163  N.  Y.  122,  57  N.  E.  293;  Cowcn  v.  Pad- 
dock, 137  N.  Y.  188,  33  N.  E.  154;  Tinsley  v.  Smith,  115  App.  Div. 
708,  101  N.  Y.  Supp.  382,  affirmed  194  N.  Y.  581,  88  N.  E.  1133. 
We  therefore  agree  with  the  finding  that  the  owner  consented  to  these 
liens. 

[2,  3]  Appellant  Empire  City  Racing  Association  objects  to  the  suf- 
ficiency of  the  complaint  foreclosing  the  lien  of  Church  E.  Gates  & 
Company,  Incorporated,  because  it  did  not  comply  with  section  1629 
of  the  Code  of  Civil  Procedure.  Originally  it  averred  "that  no  other 
action  or  proceeding  at  law  or  in  equity  has  been  brought  to  foreclose 
the  said  plaintiff's  said  lien  or  claim."  At  the  opening  of  the  trial, 
however,  the  court  permitted  an  amendment  to  add  the  words,  "or  to 
recover  the  amount  due  to  the  plaintiff."  This  amendment  complied 
with  the  Code  requirement  (Bachmann  v.  Spinghel,  164  App.  Div. 
725,  149  N.  Y.  Supp.  610),  and,  having  been  granted  without  objec- 
tion, leaves  nothing  to  review. 

We  pass  to  consider  the  appellants'  objections  to  the  different  Hens. 

[4]  As  to  the  Notices  of  Lien.  Appellants  attack  the  liens  of  Wil- 
liam J.  Sullivan,  Lawrence  Brothers,  Incorporated,  Gates  &  Company, 
Incorporated,  and  the  Wright-Ogden  Company,  Incorporated,  because 
the  notices  did  not  name  the  Empire  City  Racing  Association  as  owner. 
In  most  cases  tlie  notices  gave  the  name  of  the  Empire  City  Trotting 
Club,  which  was  this  organization's  former  corporate  title,  before  it 
was  changed  on  January  18,  1908.  Considering  that  the  Empire  City 
Trotting  Club  was  the  former  name  of  this  appellant,  still  retained 
in  the  record  title  of  part  of  these  lands,  we  think  this  misnomer  did 
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not  mislead  the  appellants,  or  any  one  interested.  Lien  Law,  article 
2,  §  9,  subd.  7,  declares  that  such  a  misdescription  shall  not  affect  the 
validity  of  the  lien.  Here  the  true  owner  was  named,  under  its  former 
corporate  title.  The  indexing  of  the  lien  was  such  as  readily  to  dis- 
cover and  make  certain  its  existence.  Hence  there  was  a  substantial 
compliance  with  the  statute.    Ray  on  Mechanics  Liens,  §  163. 

The  Yonkers  Lumber  Compamy  and  the  Lawrence  Bros.,  Incorpo- 
rated, both  name  in  their  notices  of  lien,  as  owner,  James  Butler,  who 
at  the  time  was  the  president  and  chief  stockholder  of  the  Empire  City 
Racing  Association.  Here  was  an  attempt  to  reach  the  Empire  City 
Racing  Association  by  designating  the  person  whose  activity  gave  rise 
to  the  belief  in  his  ownership.  Counsel  also  urges  that  even  as  a  stock- 
holder Mr.  Butler's  interest  was  reached.  The  case  of  Strauchen  v. 
Pace,  195  N.  Y.  167,  88  N.  E.  51,  cited  by  appellants,  deals  with  pri- 
orities between  competing  lienors,  and  does  not  apply  here,  where  no 
intervening  interest  is  affected. 

[5]  Not  Stating  the  Consent  or  Request  of  the  Owner,  This  point 
is  made  against  the  liens  of  the  Mt.  Vernon  Builders'  Supply  Company, 
Jacob  Norden,  and  Kapp  &  Nordholm  Company.  But  the  consenting 
or  requesting  person  need  not  be  specified  in  such  notice.  It  is  enough 
to  name  the  owner. 

[8]  Signing  and  Verification  of  the  Notices  of  Lien.  The  verifica- 
tion in  cases  of  workmen  was  by  the  attorney  in  the  set  form  of  such 
a  verification  of  a  pleading.  To  reject  it  would  practically  deny  the 
right  of  an  agent  to  verify  in  part  on  information  and  belief.  The  af- 
fiant avers  that  "the  statements  *  *  *  are  true  to  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be  alleged  upon  in- 
formation and  belief,"  which  should  suffice.  McDonald  v.  Mayor,  etc.^ 
of  New  York,  170  N.  Y.  409,  63  N.  E.  437. 

[7]  As  to  Alleged  Dissent  of  the  Owner.  The  lien  of  William  J. 
Sullivan  ($1,121.46)  for  gravel,  crushed  stone,  and  sand,  also  for 
cleaning,  carting,  and  hauling  material  for  driveways  and  track,  is 
claimed  by  appellant  to  have  been  incurred  against  the  owner's  ex- 
press dissent.  With  reference  to  the  roadways,  the  owner  wrote: 
"We  shall  require  full  details  before  giving  our  sanction  to  the  same.'' 
The  proofs  do  not  bear  out  the  contention  that  there  was  no  consent. 
These  expenses,  not  being  disapproved,  and  having  been  expressly 
brought  to  the  owner's  attention,  must  now  be  regarded  as  having  come 
within  the  terms  of  the  subsequent  bond,  and  therefore  included  in 
the  resulting  consent,  and  so  ratified  by  the  owner. 

[8,  9]  As  to  the  Notices  Not  Discriminating  between  Labor  and  Ma- 
terials.   The  lien  of  Sullivan,  thus  objected  to,  reads : 

"The  labor  performed  was  carting,  hauling,  sprinkling,  watering,  and  re- 
pairing, and  cleaning  up  generally,  the  driveways  and  track  on  the  premises 
hereinafter  described.  The  labor  to  be  performed  is  none.  The  material  fur- 
nished was  gravel,  crushed  stone,  and  sand.  The  material  to  be  furnished  is 
none.    The  agreed  price  and  value  of  said  labor  and  material  is  $1,211.46." 

A  notice  of  lien  which  did  not  separate  labor  and  materials  "fur- 
nished and  to  be  furnished"  was  defective  (Bossert  v.  Fox,  89  App. 
Div.  7,  85  N.  Y.  Supp.  308) ;  but  the  notice  may  combine  both  labor 
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and  materials  in  one  item.  See  Felgenhauer  v.  Haas,  123  App.  Div. 
75,  108  N.  Y.  Supp.  476;  Martin  v.  Gavigan  Co.,  107  App.  Div.  279, 
95  N.  Y.  Supp.  14;  Woolf  v.  Schaefer,  103  App.  Div.  567,  93  N.  Y. 
Supp.  184.    This  objection,  therefore,  is  bad. 

The  Wages  Liens.  The  decision  includes  79  labor  liens,  which  were 
allowed.  The  men  were  carpenters  and  other  manual  workers,  of 
whom  34  were  paid  by  checks  (afterwards  dishonored)  of  the  National 
Fair  &  Exposition  Association.  All  but  7  got  back  these  checks  and 
tendered  them  at  the  trial.  A  claim  in  bankruptcy  proceedings  had 
been  filed  on  behalf  of  all  the  wages  claims.  The  mechanics'  lien  suit 
at  bar  was  begun  October  22,  1913.  These  labor  lienors  were  allowed 
to  intervene  by  order  of  February  6,  1914.  The  grounds  already  con- 
sidered show  a  consent  to  these  labor  liens.  Appellant,  however,  first 
urges  that  the  labor  liens  of  David  Linton,  $105.18,  Edward  Delapp, 
for  $73.68,  and  Pierce  A.  Wall,  $41.'31,  were  not  legally  proven,  be- 
cause the  lienors  did  not  personally  testify  before  the  commissioner, 
hut  instead  presented  affidavits.  It  appeared  that  Justice  Keogh  sug- 
gested this  in  open  court,  as  to  Delapp  and  Wall,  and  their  affidavits 
were  thereafter  received  without  objection.  The  lien  of  David  Linton 
was  established  by  his  brother's  testimony,  who  proved  the  services 
and  the  working  time  of  both  Lintons. 

[10]  As  to  the  Effect  of  Proving  Claims  in  Bankruptcy  Proceedings 
and  the  Resulting  Composition  Proceedings,  The  National  Fair  &  Ex- 
position Association  was  adjudged  bankrupt  in  the  United  States  Dis- 
trict Court  on  August  29,  1913.  Many  of  the  above  lienors  filed  their 
claims  in  bankruptcy  there,  and  others  filed  such  claims  with  the  ref- 
■eree.  Mr.  Gue  was  appointed  trustee  September  30,  1913.  On  April 
16,  1914,  the  referee  issued  his  certificate  in  composition,  which  com- 
position was  confirmed  by  the  order  of  District  Judge  Mayer  on  May 
6,  1914.  By  the  terms  of  this  composition  class  B  creditors,  which 
are  made  up  of  wage-earners,  priority  creditors,  and  mechanic's  lien 
creditors,  were  to  receive  8  per  cent,  cumulative  preferred  "stock"  of 
the  National  Fair  &  Exposition  Association,  Incorporated,  to  the  full 
amount  of  each  claim.  By  a  supplemental  answer,  the  Empire  City 
Racing  Association  set  up  this  composition.  The  liens  here  adjudged 
are  not  against  the  bankrupt's  property,  but  are  enforced  against  Aat 
of  the  owner  and  lessor.  The  action  of  the  lienors  in  voting  in  bank- 
ruptcy creditors'  meeting  should  not  be  held  to  waive  their  claim 
against  the  owner.  Matter  of  Thompson  (D.  C.)  208  Fed.  207,  31  Am. 
Bankr.  Rep.  236,  holds  that  ''security"  under  the  Bankrupt  Act  (Act 
Cong.  July  1,  1898,  c.  541,  30  Stat.  544)  is  limited  to  security  out  of 
or  against  the  bankrupt's  estate,  and  not  as  respects  a  collateral  claim 
against  other  parties.    In  re  Matthews  (D.  C.)  132  Fed.  274. 

The  respondents  Norden,  Mt.  Vernon  Builders'  Supply  •  Company, 
and  Kapp  &  Nordholm  Company  withdrew  from  the  bankruptcy  pro- 
ceedings after  the  first  meeting  of  creditors.  It  has  been  stipulated 
that  Gates  &  Co.,  Wright-Ogden  Company,  William  J.  Sullivan,  Jan- 
dous  Electric  Equipment  Company,  Colwell  Lead  Company,  and  Percy 
Bloom  filed  no  claims  in  bankruptcy  against  this  lessee,  and  never  par- 
ticipated in  the  proceedings  in  bankruptcy.    Aside  from  the  fact  of 
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filing  these  claims  of  laborers  and  their  failure  to  dissent,  there  does 
not  seem  to  be  proof  of  the  acceptance  of  this  composition  by  these 
lienors. 

[11,12]  The  decree  by  the  Special  Term  distinguished  the  lien 
claims  of  the  Jandous  Electric  Equipment  Company  (not  allowed 
against  the  lessor,  but  allowed  only  against  the  interest  of  the  lessee, 
the  National  Fair  &  Exposition  Association  and  the  trustee  in  bank- 
ruptcy). This  lien  was  filed  on  September  8,  1913,  after  the  adjudica- 
tion in  bankruptcy.  It  is  objected  that  such  notice  of  lien,  so  filed  after 
the  bankruptcy,  was  ineffective.  The  trustee  in  bankruptcy  took  title 
subject  to  all  such  liens,  and  to  proceedings  pending  to  enforce  them. 
Schoenherr  v.  Van  Meter,  215  N.  Y.  548,  109  N.  E.  625;  MetcaK  v. 
Barker,  187  U.  S.  165,  23  Sup.  Ct.  67,  47  L.  Ed.  122.  It  does  not  ap- 
pear that  the  "preferred  8  per  cent"  composition  "stock"  was  ever 
issued  to  or  accepted  by  the  labor  lienors.  The  small  amounts  of  their 
claims  seem  to  forbid  such  a  supposition.  Indeed,  no  provision  in  the 
decree  for  subrogation  to  such  rights  to  "stock"  is  asked  for. 

[13]  A  point  is  raised  as  to  the  outstanding  checks  given  to  some 
of  these  work  people.  Naturally  they  cashed  them,  doubtless  being 
already  in  debt  for  their  family  supplies.  About  34  such  instances 
appear,  where  the  laborers  got  part  cash  on  these  worthless  checks, 
which  advances,  at  the  time  of  the  hearing,  had  not  all  been  refunded. 
The  checks,  having  come  back  again  into  the  hands  of  the  men,  were 
tendered  at  the  hearing  in  all  but  7  instances.  As  to  these  7  claims  by 
laborers,  the  appellants,  if  they  so  require,  will  be  entitled  to  have 
appended  at  the  foot  of  the  decree  a  provision  for  the  production  and 
deposit  of  such  pay  checks,  which  are  outstanding  and  were  not  ten- 
dered at  the  trial. 

The  conclusion  follows  that  the  judgment  should  be  affirmed,  with 
a  bill  of  costs  to  each  of  the  seven  attorneys  who  have  appeared  for 
respondents  on  this  appeal,  such  costs  to  be  taxed  one-half  against  each 
appellant. 

THOMAS,  CARR,  and  STAPLETON,  JJ.,  concur. 

RICH,  J.  I  dissent.  The  tenant,  on  July  9,  1913,  wrote  the  owner, 
stating  in  detail  the  improvements  it  desired  to  make,  and  asking  the 
owner's  consent.    To  this  letter  the  owner  replied  on  the  same  day: 

*Tn  reply  to  your  communication  of  even  date,  giving  details  of  changes  and 
additions  you  desire  to  malie  to  the  buildings  and  grounds  at  Empire  City 
Park  and  requesting  our  consent  thereto,  we  beg  to  say  that  under  the  pro- 
visions of  the  lease  between  us  for  the  use  of  said  park,  dated  December  28, 

1912,  all  such  changes  and  additions  are  to  be  made  and  erected  at  your  ex- 
pense, and  the  undersigned  is  to  be  held  harmless  therefrom.  Subject  to  your 
furnishing  us  with  a  satisfactory  guaranty  of  your  ability  to  pay  for  such 
changes  and  additions,  and  provided  the  wqrk  is  completed  before  August  31, 

1913,  we  will  accord  you  the  following  consents  under  the  terms  of  said  lease, 
to  take  effect  w^hen  such  guarantee  is  furnished." 

Then  follows  a  detailed  statement  of  the  proposed  improvements 
consented  to  and  those  for  which  consents  were  refused. 

Prior  to  the  time  when  these  letters  were  written,  the  tenant  had 
■entered  into  some  contracts  for  materials  and  had  employed  some  men 
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who  had  begun  to  work  on  the  proposed  improvements.  Upon  receipt 
of  the  reply  to  the  letter  of  July  9th,  a  conversation  regarding  the  guar- 
antee was  had  between  tenant's  president  and  the  secretary  of  the 
owner,  Mr.  MacKain,  which  the  latter  has  detailed  as  follows : 

"Mr.  Stokes  and  Mr.  Lea  called  up  and  asked  what  kind  of  a  bond  we  wish- 
ed, and  we  told  them  some  guaranty  company,  and  they  asked  which  one,  and 
I  said  the  National  Surety  Company  would  be  satisfactory.  And  Mr.  Stokes 
and  Mr.  Lea  said  it  would  be  impossible  for  them  to  give  it  that  day,  and  I 
asked  them  how  soon  they  could  give  one,  and  Mr.  Stokes  said  that  he  was 
going  back  to  the  National  Surety  Company  in  a  day  or  two,  and  he  would  get 
it  down  there,  and  everybody  knew  his  position  there,  and  he  could  get  one 
very  readily  there.  They  asked  if  we  would  accept  a  personal  bond.  Mr, 
Stokes  said  that  he  owned  some  property  valued  at  $100,000  in  Nashville, 
Tenn.,  and  was  assessed  for  $50,000,  or  $60,000  free  and  clear,  and  Mr.  Lea 
owned  some  property  In  Mississippi,  and  we  could  take  their  bond  tem- 
porarily until  he  could  get  a  National  Surety  bond." 

On  July  10,  1913,  a  bond  executed  by  the  tenant  as  principal,  and 
Stokes  and  Lea  as  sureties,  was  mailed  to  the  Empire  City  Racing  As- 
sociation, the  receipt  of  which  was  acknowledged  by  the  latter  on  July 
1 1th  as  follows : 

"We  beg  to  acknowledge  receipt  of  your  temporary  bond,  and  to  say  that, 
with  the  understanding  that  you  will  supplement  it  by  July  22,  1913,  with  one 
issued  by  the  National  Surety  Company  of  New  York  City  for  $20,000,  the 
same  is  acceptable  to  us." 

No  surety  company  bond  was  given,  and  on  August  29,  1913,  the 
day  the  tenant  was  adjudged  a  bankrupt,  the  parties  who  later  filed 
the  liens  involved  in  this  action  had  furnished  materials  and  labor  in 
making  the  improvements  under  contracts  with  the  tenant  No  one  of 
the  contractors  had  seen  the  lease,  or  made  any  effort  or  inquiry  to  as- 
certain the  conditions  under  which  the  lessee  had  possession,  or  wheth- 
er such  lessee  had  any  autliority  or  right  to  do  any  work  upon  said 
premises,  with  the  exception  of  the  plaintiff,  whose  vice  president 
testified  that  he  saw  and  read  part  of  such  lease,  including  its  condi- 
tions as  to  repairs  and  alterations  and  the  procurement  of  the  consent 
of  the  lessor,  and  thereupon  made  up  his  mind,  and  so  stated  to  the 
lessee,  that  he  would  "gamble"  on  being  able  to  hold  the  owner  of  the 
property  for  the  materials  he  was  asked  to  sell  to  the  lessee.  He  made 
no  inquiry  as  to  whether  the  consent  had  been  given. 

Appellants  contend,  among  other  things,  that  all  of  the  liens  are  in- 
valid, because  the  owner  of  the  property  against  which  they  are  filed 
did  not  request  consent  to  the  making  of  the  improvements  upon  which 
the  liens  are  based,  and  consequently  no  valid  liens  could  be  acquired 
upon  its  property  under  the  provisions  of  section  3,  article  2,  of  the 
Lien  Law'  (chapter  33  of  the  Consolidated  Laws).  Under  the  provi- 
sions of  the  Lien  Law,  which  provides  that  "a  contractor,  subcon- 
tractor, laborer  or  materialman^  who  performs  labor  or  furnishes  ma- 
terials for  the  improvement  of  real  property  with  the  consent  or  at 
the  request  of  the  owner  thereof,  *  *  *  shall  have  a  lien  for  the 
principal  and  interest  of  the  value,  or  the  agreed  price,  of  such  labor  or 
materials  upon  the  real  property  improved  or  to  be  improved  and 
upon  such  improvement,  from  the  time  of  filing  a  notice  of  such  lien 
as  prescribed  in  this  article"  before  the  plaintiff  could  have  a  judg- 
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ment  enforcing  its  lien  by  the  sale  of  the  property  of  the  Empire  City 
Racing  Association,  it  was  necessary  to  establish  a  request  or  consent 
of  such  association  for  the  making  of  the  improvements  and  alterations 
to  its  property. 

This  is  conceded,  but  the  plaintiff  contends  that  it  established  this 
fact  by  the  lease  itself,  the  terms  of  which,  it  is  argued,  not  only  pro- 
vide for  alterations  and  improvements,  but  require  that  they  be  made 
to  the  extent  of  $20,000  within  two  years,  and  $50,000  within  four 
years  after  its  execution;  and  it  is  argued  that  this  condition  brings 
the  case  within  the  principle  that,  where  a  lease  requires  the  tenant  to 
make  improvements  or  repairs,  the  requirement  itself  justifies  the  in- 
ference of  the  consent  of-  the  landlord  owner  sufficiently  to  sustain  a 
lien.  While  it  may  be  conceded  that  this  is  the  well-established  gen- 
eral rule,  I  think  the  facts  in  the  case  at  bar  remove  it  from  the  oper- 
ation of  that  rule.  The  provisions  of  the  lease  fixing  the  time  for 
making  the  improvements  and  alterations  must  be  read  in  connection 
with  the  provisions  requiring  the  lessor's  written  consent  before  any 
improvements  or  changes  can  be  made.  As  so  read,  there  is  no  obli- 
gation resting  on  the  lessee  to  make  any  improvements  which  is  created 
by  the  lease  alone.  Its  agreement  to  make  the  improvements  is  con- 
ditioned upon  the  lessor's  consenting,  or  directing  changes  and  im- 
provements. If  the  lessor  refused  to  consent  to  the  proposed  im- 
provements, and  did  not  itself  direct  specified  improvements,  no  ob- 
ligation rested  upon  the  lessee  to  make  them.  The  clause  requiring  the 
consent  of  the  lessor  was  undoubtedly  to  protect  it  from  liability  for 
labor  or  materials  furnished  in  such  work  not  consented  to  or  directed 
by  it,  and  to  relieve  it  from  compulsory  liability  for  improvements  of 
any  kind,  and  unless  such  consent  or  direction  was  given  the  provisions 
of  the  lease  protected  it  and  its  property  from  such  liability. 

I  can  find  no  words  in  the  lease  which  can  be  construed  as  a  consent 
or  direction  requiring  improvements  or  alterations,  except  those  con- 
nected with  and  part  of  the  express  requirement  that  the  consent  or 
approval  of  the  lessor  must  be  procured  before  proposed  changes  or 
improvements  could  be  made  by  the  lessee.  Such  provisions  do  not 
of  themselves  establish  the  consent  (Mitchell  v.  Dunmore  Realty  Co., 
126  App.  Div.  829,  111  N,  Y.  Supp.  322),  and  it  is  a  written  consent, 
given  after  the  lease  became  operative,  that  must  be  found  to  validate 
the  liens  upon  the  property  of  the  lessor.  Such  a  consent,  the  plain- 
tiff contends,  is  established  by  the  letters  passing  between  the  lessor 
and  lessee.  The  improvements  are  specified  in  the  letter  of  July  9, 
1913,  from  the  lessee  to  the  lessor,  and  two  letters  from  the  lessor  to 
the  lessee,  dated  July  9th  and  11th,  respectively.  It  is  clear  that  no 
consent  had  been  given  prior  to  the  writing  of  the  letter  of  July  9th. 
In  its  answer  of  July  9th  the  owner  stated  that  it  would  consent  to 
the  making  of  the  improvements  designated  therein,  upon  being  fur- 
nished with  a  satisfactory  guaranty.    The  language  used: 

"Subject  to  your  furnishing  us  with  a  satisfactory  guaranty,  •  •  •  we 
will  accord  you  the  following  consents:  •  ♦  ♦  To  take  effect  when  such 
guaranty  is  furnished'* 

— ^repels  any  inference  of  an  intention  on  the  part  of  the  lessor  or 
understanding  on  the  part  of  the  lessee  to  give  an  absolute  consent. 
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Following  an  oral  inquiry  as  to  the  nature  of  the  guaranty  required 
and  an  assurance  that  the  National  Surety  Company  bond  demanded 
would  be  given  in  the  near  future  and  as  soon  as  it  could  be  arranged 
for,  and  that  in  the  meantime  a  temporary  personal  bond  would  be 
given,  such  a  bond  was  sent  to  the  lessor,  who  acknowledged  its  re- 
ceipt in  a  letter  stating: 

"With  the  understanding  that  you  wiU  supplement  It  by  July  22,  1913,  with 
one  issued  by  the  National  Surety  Company  of  New  York  City  for  $20,000, 
the  same  is  acceptable  to  u&" 

This  acceptance  was  conditional,  and  never  became  operative  as  a 
consent,  because  the  condition  was  never  performed.  In  other  words, 
the  conditional  consent  impliedly  arising  from  the  acceptance  of  the 
temporary  bond  became  operative  only  when  the  surety  company  bond 
was  given.  It  never  having  been  given,  such  conditional  consent  never 
became  operative.  The  respondent  further  contends  that  an  implied 
consent  is  evidenced  by  proof  of  knowledge  by  the  owner  that  the 
proposed  improvements  were  being  made  by  the  lessee.  This  con- 
tention rests  upon  testimony  that  on  two  or  three  different  occasions 
the  president  of  the  lessor  (and  possibly  one  of  its  other  officers)  was 
seen  by  workmen  driving  or  walking  past  the  place  where  they  were 
working.  That  testimony  is  insufficient  to  sustain  the  contentions. 
Lloyd  V.  Kilpatrick,  71  Misc.  Rep.  19,  127  N.  Y.  Supp.  1096;  Rice 
V.  Culver,  172  N.  Y.  60,  64  N.  E.  761 ;  De  Klyn  v.  Gould,  165  N.  Y. 
282,  59  N.  E.  95,  80  Am.  St.  Rep.  719;  Garber  v.  Spivak,  65  Misc. 
Rep.  37,  119  N.  Y.  Supp.  269.  In  addition,  the  consent  necessary  to 
authorize  the  lessee  to  proceed  with  the  proposed  improvements  was 
to  be  in  writing,  which  made  affirmative  action  on  the  part  of  the  lessor 
necessary,  and  this  requirement  is  not  met  or  satisfied  by  proof  of 
knowledge  of  some  of  the  officers  of  the  lessor  that  work  was  being 
done  upon  the  property.  The  debts  incurred  in  consequence  of  the 
alterations  were  those  of  the  lessee,  to  whom  credit  was  extended,  and 
the  creditors  took  the  risk  of  nonpayment.  The  property  of  the  lessor 
became  liable  for  the  payment  of  such  debts  only  in  tlie  event  that  it 
took  affirmative  action  in  directing  or  consenting  that  the  proposed 
improvements  be  made.  The  work  proceeded  without  any  request  or 
direction  having  been  made  or  consent  given  by  the  lessor ;  and  it  fol- 
lows that  its  property  was  not  liable  for  the  liens  which  the  plaintiflf 
and  the  lien  defendants  attempted  and  assumed  to  impose  upon  it. 

The  plaintiff  and  the  respondents  relied  solely  upon  the  responsi- 
bility of  the  lessee  in  extending  the  credit,  except  that  the  plaintiff,, 
with  knowledge  of  the  lease,  preferred  to  "gamble"  upon  results  rather 
than  ascertain  whether  the  consent  had  been  given.  Under  the  cir- 
cumstances, I  think  the  lienors  must  be  held  to  have  taken  all  the  risk 
involved  in  extending  credit  to  the  lessee,  and  to  be  limited  in  theic 
recovery  to  their  debtor  and  its  property.  As  was  well  said  in  a  simi- 
lar case,  Hartley  v.  Murtha,  36  App.  Div.  196,  56  N.  Y.  Supp.  686: 

'The  requirement  that  the  plans  and  specifications  should  be  submitted  be- 
fore any  consent  on  the  part  of  the  landlord  should  become  operative  was 
not  technical,  but  was  substantial  In  its  nature,  and  an  important  protection 
to  her  rights  and  interests.    As  it  was  utterly  disregarded,  it  is  plain  that 
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the  work  proceeded  without  her  consent,  and  that  her  property  Is  In  no 
way  liable  for  the  lien  which  the  plaintiff  has  attempted  to  Impose  upon  It" 

The  plaintiflF  ought  not  to  be  heard  to  complain  of  this  result.  I 
must  vote  to  reverse  the  judgment,  with  costs  to  each  of  the  appellants, 
and  I  think  that  the  complamt  ought  to  be  dismissed  upon  the  merits 
as  to  the  defendant  Empire  City  Racing  Association,  and  dismissed 
as  to  the  other  defendants  without  prejudice  to  the  bringing  of  an 
action  against  its  debtor,  the  National  Fair  &  Exposition  Association, 
if  the  plaintiff  shall  be  so  advised. 


COHEN  et  al.  v.  WALWORTH  et  aL 
(aty  Court  of  New  York,  Trial  Term.    May  10.  1918.) 

1.  Sales  ^=»58— CoNBTBtJcnoir  of  Cowteact^Pbiwted  Provibions. 

Upon  a  sale  of  goods  under  a  statement  or  order  containing  the  buyer's 
name  and  address,  the  terms  of  credit,  and  the  salesman's  name,  all  in 
typewriting,  received  and  confirmed  by  the  seller,  conditions,  printed  in 
small  letters  at  the  top  of  the  order  and  above  the  description  of  the  mer- 
chandise, that  all  sales  and  deliveries  were  set  forth  in  the  copy  of  the 
order,  that  if  not  In  exact  accordance  with  the  conditions  agreed  upon 
it  must  be  returned  for  correction,  and  that  the  order  was  given  and  ac- 
cepted subject  to  a  limit  of  credit  determinable  at  any  time  by  the  seller. 
In  the  absence  of  a  showing  that  the  buyer's  attention  had  been  called 
to  such  conditions  or  that  he  had  accepted  them  by  his  correspondence, 
were  not  binding  on  him. 

psd.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  ||  158,  161;  Dec. 
Dig.  <S=»58.] 

2.  CONTBAGTB  «=5>152— CONSTBUOTION. 

It  is  not  the  province  of  the  court  to  change  the  terms  of  a  contract,  even 
though  it  may  be  a  harsh  and  unreasonable  one ;  nor  will  the  terms  of  a 
contract  be  ignored,  in  order  that  the  dictates  of  equity  may  be  followed, 
but  its  terms  must  be  enforced,  tf  such  is  the  clear  meaning  of  the  lan- 
guage used. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  732.  733.  738: 
Dec.  Dig.  «8=;>152.] 

Action  by  Louis  Cohen  and  others  against  John  P.  Walworth  and 
others.    Verdict  directed  for  plaintiffs. 

I.  Gainsburg,  of  New  York  City,  for  plaintiffs. 
Allen  T.  Hopping,  of  New  York  City,  for  defendants. 

FINELITE,  J.  This  is  an  action  brought  by  the  plaintiffs  to  re- 
cover of  the  defendants  alleged  damages  suffered  by  reason  of  the  de- 
fendants' failing*  to  deliver  merchandise  as  purchased  by  the  plaintiffs 
in  pursuance  of  an  agreement  entered  into  and  had  between  them.  At 
the  close  of  the  trial  both  sides  moved  for  a  direction  of  a  verdict,  and 
as  the  court  was  about  to  direct  a  verdict  both  sides  consented  that 
the  court  may  reserve  its  decision  upon  the  question  of  law  involved 
and  direct  a  verdict  in  accordance  with  the  law  and  the  evidence  ad- 
duced upon  the  trial  hereof. 

^s»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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It  appears  from  the  facts  herein  that  between  the  3d  and  15th  days 
of  December,  1915,  the  parties  hereto  entered  into  an  agreement  where- 
in and  whereby  the  plaintiffs  agreed  to  purchase  from  the  defendants 
and  the  defendants  agreed  to  sell  and  deliver  to  the  plaintiffs  a  certain 
kind  of  merchandise  consisting  of  gabardine,  poplins,  and  corkscrews ; 
that  said  merchandise  was  to  be  delivered  within  a  reasonable  time; 
that  the  same  was  purchased  at  a  fixed  price  agreed  between  the  par- 
ties ;  that  part  of  said  merchandise  was  delivered  as  purchased,  and 
for  the  nondelivery  of  the  balance  the  plaintiffs  predicated  this  action 
to  recover  damages.  The  defendants  by  their  answer  admit  the  making 
of  the  agreement  for  the  sale  of  the  merchandise  referred  to,  that  the 
balance  of  said  merchandise  was  tendered  to  the  plaintiffs,  but  that 
the  plaintiffs  failed  to  perform  certain  conditions,  terms,  and  specifi- 
cations of  the  contract  on  their  part,  and  that  they  refused  to  accept 
or  permit  delivery  of  a  portion  of  the  said  merchandise  or  pay  there- 
for. A  great  deal  of  correspondence  was  had  between  the  respective 
parties  in  reference  to  the  nondelivery  of  the  merchandise,  irrespective 
of  the  credit  which  was  originally  given  to  the  plaintiffs  herein  for  the 
payment  of  said  merchandise  after  delivery,  the  terms  being  7 — 10 — 60, 
which  were  lived  up  to  by  the  plaintiffs  until  the  defendants  insisted 
upon  cash  being  paid  before  the  balance  of  the  merchandise  of  the 
original  contract  would  be  delivered.  The  plaintiffs  thereupon  paid 
in  advance  cash  for  the  merchandise  as  purchased  by  them  before 
delivery  until  such  time  as  a  serious  question  arose  in  reference  to  the 
nondelivery  of  the  balance  in  pursuance  of  said  contract  as  to  whether 
the  merchandise  would  be  merchantable  or  marketable.  The  plaintiffs 
thereupon  insisted  upon  the  contract  being  lived  up  to,  when,  for  the 
first  time,  the  defendants  raised  the  question  as  to  certain  printed 
matter  upon  the  agreement  which  is  claimed  by  the  defendants  as  part 
of  the  original  contract  for  the  sale  of  the  merchandise  and  which  terms 
were  accepted  by  the  plaintiffs,  which  will  be  referred  to  hereafter. 

[1,2]  The  defendants,  as  the  court  recalls,  failed  to  offer  evidence 
in  reference  to  the  certain  conditions  printed  on  said  statement  or  order 
or  contract  (as  it  may  be  called),  or  that  the  plaintiffs  by  their  cor- 
respondence accepted  the  terms  as  therein  printed  as  aforesaid,  or  that 
the  attention  of  the  plaintiffs  was  at  any  time  called  to  said  printed 
matter  by  the  defendants  in  their  correspondence  in  reference  to  the 
nondelivery  of  the  balance  of  the  merchandise  as  agreed  to  be  delivered 
to  the  plaintiffs  herein,  but  for  the  first  time  this  question  is  raised 
upon  the  trial  hereof.  In  referring  to  those  conditions  as  contained  in 
said  agreement,  which  are  printed  in  small  letters  at  the  top  of  the  or- 
der and  above  the  description  of  the  color,  style,  shade,  and  price  of 
the  merchandise,  which  read  as  follows : 

"♦  ♦  ♦  All  terms  of  sale  and  deliveries  are  set  forth  in  this  copy  of 
order.  If  not  in  exact  accordance  with  conditions  agreed  upon,  it  must  b© 
returned  for  correction  within  ten  days  from  its  receipt.  •  •  ♦  This  order 
is  given  and  accepted  subject  to  a  limit  of  credit  determinable  at  any  time  by 
the  seller." 

There  is  other  printed  matter  above  and  between  these  two  quota- 
tions which  has  no  reference  to  the  issues  involved  herein.  Above  and 
below  said  quotations  are  typewritten  figures  and  statements,  as  well 
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as  the  name  of  the  plaintiffs,  their  address  and  the  terms  of  credit 
thereon,  and  also. the  name  of  the  salesman,  all  in  typewriting,  which 
order  or  proposal  as  received  by  the  defendants  was  confirmed  and 
accepted  by  them.  The  serious  question  that  arises  is :  Are  the  plain- 
tiffs bound  by  the  typewritten  part  of  the  order  in  reference  to  the  pur- 
chase of  the  merchandise  in  question,  its  terms  and  credit  thereon,  or 
are  they  bound  in  addition  thereto  by  the  small  printed  matter  on  said 
proposal  or  order  where  their  attention  was  not  called  thereto?  Nor 
is  it  strictly  speaking  part  of  the  contract,  without  their  attention  first 
being  called  thereto.  It  is  true  and  well  settled  law  in  reasoning  upon 
this  question  that : 

"It  Is  not  the  province  of  a  court  to  change  the  terms  of  a  contract  which 
has  been  entered  into,  even  though  it  may  be  a  harsh  and  unreasonable  one; 
•  ♦  ♦  nor  win  the  dictates  of  equity  t>e  followed  If  by  so  doing  the  terms 
of  a  contract  are  ignored,  for  the  folly  or  wisdom  of  a  contract  is  not  for  the 
court  to  pass  upon.  Its  terms,  however  onerous  they  may  be,  must  be  en- 
forced if  such  is  the  clear  meaning  of  the  language  used."  Michaelis  v.  Wolf, 
13G  111.  68,  26  N.  E.  384;  Peclc  v.  Scoville  Mfg.  CJo.,  43  lU.  App.  360;  Wheel- 
ing P.  &  B.  R.  Co.  V.  Gouriey,  09  Pa.  171 ;   Barhydt  v.  ElUs,  45  N.  Y.  107. 

In  the  last-named  case  the  Court  of  Appeals  made  this  clear  and 
succinct  statement: 

"Effect  must  be  given,  if  possible,  to  every  part  of  an  agreement ;  and  it  is 
only  when  there  Is  an  Inconsistency  or  repugnancy  which  Is  totally  irreconcil- 
able, that  a  discrimination  be  made  as  to  which  part  shall  be  made  to  yield 
to  the  other." 

But,  speaking  on  this  question,  Mr.  Justice  Seabury  held  in  Sturte- 
vant  Co.  V.  Fireproof  Film  Co.,  216  N.  Y.  199,  203,  204,  110  N.  E. 
440,  442,  which  is  analogous  to  the  question  involved  herein : 

"  ♦  ♦  ♦  In  view  of  the  manner  in  which  this  provision  is  printed  upon 
the  stationery  of  the  plaintiff,  it  cannot  be  held  as  a  matter  of  law  that  it 
was  incorporated  in  and  a  part  of  the  proposal.  The  language  of  the  proposal 
Is  clear  and  explicit,  and  this  provision,  which  is  printed  in  small  type,  cannot 
be  allowed  to  change,  alter,  or  modify  it  unless  it  was  a  part  of  the  proposaL 
It  was  not  incorporated  in  the  body  of  the  proposal  or  referred  to  in  It  No 
suggestion  was  made,  either  in  the  pleadings  or  the  proof,  that  it  was  a 
part  of  the  proposal.  If  an  issue  had  been  raised  upon  the  trial  whether  it 
was  a  part  of  the  proposal,  that  issue  would  have  presented  a  question  of  fact 
to  be  determined  by  the  jury.  As  no  such  question  was  raised  upon  the  trial, 
and  as  it  does  not  appear  from  an  inspection  of  the  proposal  that  this  provi- 
sion was  a  part  of  it,  the  defendant  is  not  now  in  a  position  to  secure  the 
reversal  of  this  judgment  upon  this  ground.  When  an  offer,  proposal,  or 
contract  is  expressed  in  clear  and  explicit  terms,  matter  printed  In  small  type 
at  the  top  or  bottom  of  the  office  stationery  of  the  writer,  where  it  is  not  easily 
seen,  which  is  not  In  the  body  of  the  instrument  or  referred  to  therein,  is  not 
necessarily  to  be  considered  as  a  part  of  such  offer,  proposal,  or  contract. 
In  Sturm  v.  Boker.  150  U.  S.  312,  327  [14  Sup.  Ct  99,  (37  L.  Ed.  1093)],  it  was 
said  that,  'the  contract  being  clearly  expressed  in  writing,  the  printed  billhead 
of  the  invoice  can,  upon  no  well-settled  rule,  control,  modify,  or  alter  it'  In 
Summers  v.  Hlbbard  &  Co.,  153  111.  102,  109  [38  N.  E.  899,  901  (46  Am.  St 
Rep.  872)]  the  court  said:  *The  printed  words  were  not  in  the  body  of  the 
letter  or  referred  to  therein.  The  fact  that  they  were  printed  at  the  head  of 
their  letterheads  would  not  have  the  effect  of  preventing  appellants  from  en- 
tering into  an  unconditional  contract  of  sale.*  In  Menz  liimiber  Comimny  v. 
McNeeley  &  Co.,  58  Wash.  223,  229  [108  Pac.  621,  (J24  (28  L.  R.  A.  [N.  S.]  1007)] 
it  was  said  that  *the  printed  matter  on  the  letterheads  was  not  referred  to  in 
either  the  order  or  the  acceptance,  and  is  not  a  part  of  the  contract    «    «    « 


Digitized  by 


Caoogle 


1084  158  NEW  YORK  SUPPLEMENT  (City  Ct. 

The  construction  contended  for  by  the  respondent  would  make  that  which  Is 
an  absolute,  unqualified  acceptance  upon  Its  face,  a  conditional  one  by  refer- 
ence to  a  letterhead  which  was  not  referred  to  by  either  party.* " 

It  seems  from  the  reasoning  expressed  herein  that  the  defendants 
having  failed  to  call  the  plaintiffs'  attention  to  the  printed  matter  in 
said  proposal  or  contract,  and  as  no  evidence  upon  the  trial  herein  was 
introduced  to  the  contrary,  and  the  defendants  failing  to  support  their 
answer  herein,  I  fail  to  see  wherein  I  can  do  otherwise  than  direct  a 
verdict  in  favor  of  the  plaintiffs  for  the  sum  of  $521.26,  with  interest 
thereon,  making  a  total  sum  of  $529.08.  Settle  order  on  one  day's 
notice. 


(94  Misc.  Rep.  118) 

HILfL  STEAMBOAT  LINE  v.  NEW  YORK  CENT.  4  H.  R.  R.  00.  et  al. 

(City  Court  of  New  York,  Trial  Term.    February  2,  1916.) 

1.  Indemnity  ^=5>15(10) — Loss  or  Injuby  to  FbeigbTt — Connkctinq  Cahbiebs 

— Actions  by  Initial  Cabbiebs  fob  Reimbubsement. 

Interstate  Commerce  Act  Feb.  4.  1887,  c.  104,  §  20,  24  Stat  386,  as 
amended  by  Act  June  29,  1906,  c.  3591,  §  7,  34  Stat.  593  (U.  S.  Comp.  St. 
1913,  §  8592),  providing  that  an  Initial  carrier  shall  be  entitled  to  recover 
from  the  connecting  carrier  on  whose  line  the  loss,  damage  or  Injury  shall 
have  been  sustained,  the  amount  It  may  be  required  to  pay  to  the  owners 
of  such  property  authorizes  a  determination,  in  an  action  by  an  initial 
carrier  against  the  connecting  carrier  for  the  loss  of  property,  of  the  ul- 
timate liability  for  the  loss,  and  a  Judgment  for  the  Initial  carrier  directly 
against  whichever  of  the  connecting  carriers  is  to  be  deemed  chargeable 
inter  se  for  the  loss  of  the  property. 

[Ed.  Note. — F6r  other  cases,  see  Indemnity,  Cent  Dig.  {  46;  Dec.  Dig. 

«e=»i5(io).] 

2.  Cabriers  C=»118 — Loss  of  Freight — Connecting  Cabbiebs — ^Actions  In- 

ter Se — Agents. 

In  an  action  by  an  initial  carrier  against  connecting  carriers  for  proi>- 
erty  lost,  where  a  connecting  carrier  employed  a  trucltman  to  transport 
goods  from  the  Intermediate  carrier  to  its  piers,  it  is  as  fully  responsible 
for  the  acts  of  the  truckman  and  his  employes  In  dealing  with  the  prop- 
erty delivered  to  them  as  though  such  acts  were  those  of  its  own  officers 
or  staff;  the  rights  and  liability  of  the  carriers  Inter  se  remaining  un- 
affected by  the  rights  of  a  carrier  against  its  agent. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  492,  517-519; 
Dec.  Dig.  €=>118.] 

3.  Carbiebs  ^=»174 — Connecting  Cabbiebs — Actions  Inteb  Sb— Eptectivk 

Custom. 

Although  a  custom  or  usage  t)etween  connecting  carriers  does  not  bar 
the  rights  of  the  owner  or  Initial  carrier  to  reimbursement,  in  an  action 
involving  only  the  rights  of  two  connecting  carriers  inter  se,  each  carrier 
is  necessarily  bound  by  a  usage  or  custom  they  together  have  established 
to  facilitate  the  transfer  of  freight  from  the  intermediate  to  the  connect- 
ing carriers. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §{  747-765;  Dec. 
Dig.  <8=>174.1 

4.  Cabbiebs  C=»174 — Connecting  Cabbiebs — Actions  Inteb  Se — Estoppel  to 

Deny  Usage. 

Where  two  connecting  carriers  have  between  themselves  made  presenta- 
tion of  a  receipted  freight  bill,  the  sole  and  uniformly  accepted  evidence 
of  the  rights  of  the  connecting  carriers  to  receive  possession  of  goods  on 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlgesU  A  Indezea 
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the  delivery  platform  of  the  intermediate  carriers,  and  a  loss  was  sus- 
tained through  fraud  or  theft,  neither  may  be  heard  to  reject  the  usage, 
or  maintain  that  the  loss  should  not  be  borne  by  the  carrier  whose  em- 
ploy^  was  guilty  of  the  unexplained  loss  or  conversion  of  the  receipted 
bill,  which  enabled  some  person  to  commit  the  theft. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §t  747-765 ;   Dec. 
Dig.  <8=»174.] 
5.  Estoppel  ^s»76— Gbounds— Delivebt  of  Stmbol  of  Ownbbship. 

Where  one  entitled  to  receive  possession  of  property  has,  by  the  mis- 
feasance or  negligence  of  his  own  employes  as  to  the  safe-keeping  of  a 
"symbol  of  ownership,"  put  it  into  the  power  of  another  to  occupy  his  po- 
sition ostensibly,  and  thereby  enabled  the  other  to  gain  a  wrongful  pos- 
session, the  person  whose  employ^  are  at  fault  is  estopped  from  assert- 
ing his  light  against  the  one  who  by  such  fault  has  been  induced  to  sur- 
render possession. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent.  Dig.  §S  192-195;  Dec. 
Dig.  «=»75.] 

Action  by  the  Hill  Steamboat  Line  against  the  New  York  Central 
&  Hudson  River  Railroad  Company  and  another.  Judgment  for 
plaintiff,  against  defendant  Panama  Railroad  Company. 

Stetson,  Jennings  &  Russell,  of  New  York  City  (William  C.  Can- 
non and  J.  Howland  Auchincloss,  both  of  New  York  City,  of  counsel), 
for  plaintiflf. 

Alex.  S.  Lyman,  of  New  York  City  (William  Mann,  of  New  York 
City,  of  counsel),  for  defendant  New  York  Cent.  &  H.  R.  R.  Co. 

Richard  Reid  Rogers,  of  New  York  City  (Jacob  Marx,  of  New 
York  City,  of  counsel),  for  defendant  Panama  R.  Co. 

RANSOM,  J.  The  verdict  directed  upon  the  trial  in  favor  of  the 
plaintiff  against  the  defendant  Panama  Railroad  Company  may  stand. 
The  action  involves  practices,  the  course  of  dealing,  and  modes  of 
expediting  business,  employed  by  freight  carriers  inter  se;  and  the 
issue,  while  adjudicated  in  no  decision  disclosed  by  the  considerable 
research  of  counsel,  is  not  lacking  in  importance,  as  well  as  difficulty,  in 
view  of  the  actual  conditions  under  which  great  volumes  of  freight^ 
billed  over  so-called  "through  routes"  on  "through"  bills  of  lading, 
are  handled  in  transit  by  the  successive  carriers.  No  right  of  consignor 
or  consignee  of  goods  is  here  at  stake,  and  no  issue  as  to  the  duty  of 
a  common  carrier  to  the  public.  The  firm  to  which  the  goods  were 
consigned  has  been  fully  compensated  by  the  plaintiff,  pursuant  to  due 
judgment,  for  their  nondelivery,  and  it  is  the  sum  so  paid  to  the  con- 
signee which  the  initial  carrier  seeks  in  this  action  to  recover  from 
the  subsequent  carrier  legally  chargeable  for  the  break  in  the  sequence 
of  safe  transportation.  The  Hill  Steamboat  Line  concededly  deliv- 
ered the  eight  cases  of  brass  faucets  and  pipe  connections  to  the  Michi- 
gan Central  Railroad  Company  at  Chicago.  The  last-named  carrier 
concededly  delivered  the  property  to  the  New  York  Central  &  Hud- 
son River  Railroad  Company  (herein  for  convenience  referred  to  as 
the  New  York  Central)  at  Buffalo.  The  Panama  Railroad  Company 
was  to  receive  the  property  at  the  St.  John's  Park  station  of  the  New 
York  Central,  transport  the  same  by  truck  to  its  pier  in  the  port  of 
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New  York,  and  thence  by  ship  and  rail  to  Panama,  where  the  same 
was  to  be  turned  over  to  the  California- Atlantic  Steamship  Company 
for  carriage  and  delivery  to  the  consignee  in  Los  Angeles,  Cal.  The 
California- Atlantic  Steamship  Company  concededly  never  received 
the  property  from  the  Panama  Company.  The  latter  and  the  New 
York  Central  were  accordingly  named  as  defendants  by  the  initial  car- 
rier, and  determination  is  here  asked  as  to  which  defendant  should 
make  the  reimbursement  to  which  the  initial  carrier  is  indisputably 
entitled. 

[  1  ]  The  action  is  brought  under  the  provisions  of  section  20  of  the 
Interstate  Commerce  Act,  which  explicitly  provides  that  the  initial 
carrier  "shall  be  entitled  to  recover  from  the  common  carrier,  railroad, 
or  transportation  company  on  whose  line  the  loss,  damage,  or  injury 
shall  have  been  sustained  the  amount  of  such  loss,  damage  or  injury 
as  it  may  be  required  to  pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  any  receipt,  judgment,  or  transcript  thereof."  The 
initial  carrier  accordingly  is  entitled  here  to  judgment  directly  against 
whichever  of  the  connecting  carriers  is  to  be  deemed  legally  chargeable^ 
inter  se,  for  the  loss  of  the  property.  The  statute  was  expressly  fram- 
ed to  give  to  a  court  of  law  jurisdiction  of  an  action  brought  directly 
against  the  responsible  carrier  or  carriers,  and  to  relieve  this  plain- 
tiff, for  example,  from  the  necessity  of  circuitously  seeking  reimburse- 
ment in  the  first  instance  from  the  Michigan  Central,  or  even  from 
the  New  York  Central  alone,  if  it  should  appear  that,  under  the  course 
and  mode  of  business  operative  between  the  New  York  Central  and 
the  Panama  Company,  the  former  had  done  all  that  the  latter  had  com- 
monly recognized  as  transferring  to  it  the  responsibility  for  the  con- 
tinued safe  carriage  of  the  property.  Where  the  initial  carrier  sues 
the  connecting  carriers,  between  whom  unquestionably  rests  any  issue 
of  responsibility  for  nondelivery,  section  20,  remedially  and  sensibly 
construed,  authorizes  the  determination  in  that  action  of  the  ultimate 
liability  for  the  loss. 

[2]  The  facts  as  to  the  shipment,  which  left  the  possession  of  the 
New  York  Central,  but  which  the  Panama  Company  did  not  deliver 
to  the  steamship  company,  were  undisputed.  Many  of  the  facts  were 
stipulated ;  the  remainder  were  adduced  from  witnesses  who  testified 
with  refreshing  regard  for  accuracy  of  detail.  The  eight  cases  came 
down  in  car  No.  99785  to  the  New  York  Central's  St.  John's  Park 
depot,  at  Laight  and  Varick  streets,  in  the  borough  of  Manhattan. 
The  New  York  Central  thereupon  duly  sent  to  the  Panama  Company, 
as  the  carrier  next  in  the  sequence  named  in  the  through  routing,  the 
usual  form  of  notice  of  the  arrival  at  that  station  of  certain  goods, 
whose  nature,  consignee,  destination,  etc.,  were  named  therein.  This 
notice  of  arrival  showed  certain  freight  charges  unpaid,  and  it  was 
indorsed,  on  the  back  thereof: 

"Deliver  to  Panama  Line  upon  payment  of  charges. 

"Walter  R.  PoUock,  M^.  F.  F.  Dept  B.'* 

The  physical  performance  of  its  duty  of  obtaining  from  the  New 
York  Central  and  transporting  to  its  piers  property  to  be  carried  by 
its  ships,  the  Panama  Company  had  habitually  delegated  to  a  truckman, 
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W.  T.  Haring,  who  was  its  regular  truckman  and  agent  for  that  pur- 
pose. Haring  appears  to  have  been  in  fact  that  company's  only  au- 
thorized truckman,  and  for  the  acts  or  omissions  of  Haring,  or  any  of 
his  employes,  the  Panama  Company  is  of  course  as  fully  responsible 
here  as  though  such  acts  or  omissions  were  those  of  its  own  officers  or 
staff.  Delivery  to  any  of  Haring's  employes  was  delivery  to  the  Pan- 
ama Company,  regardless  of  whatever  that  employe  subsequently  did 
with  the  goods.  Rights  and  liabilities  of  the  carriers  inter  se  remain 
unaffected  by  rights  of  the  Panama  Company  against  its  agent. 

As  between  the  two  carriers  and  Haring,  a  definite  course  of  dealing, 
an  accustomed  mode  of  expediting  the  business  and  handling  ^/through" 
freight,  had  indisputably  come  into  being,  based  upon  3ie  practice 
in  a  multitude  of  instances,  of  all  of  which  the  two  carriers  and  Har- 
ing had  full  knowledge.  With  such  knowledge,  for  reasons  sufficient 
unto  themselves,  they  continued  to  handle  the  business  according  to 
this  imiform  usage  and  course.*  When  a  notice  of  arrival  came  in,  the 
Panama  Company  would  send  it  to  Haring.  The  latter  would  stamp 
on  the  back  of  the  notice  his  name,  address,  custom  house  license  num- 
ber, and  certain  numbers  of  trucks,  presumably  those  for  which  he  had 
obtained  municipal  licenses.  Haring  would  then  turn  the  notice  over 
to  one  of  his  men,  who  would  go  to  the  station,  present  and  surrender 
the  notice  of  arrival,  pay  the  charges,  and  obtain  therefor  a  receipted 
freight  bill,  which  was  a  carbon  copy  of  the  typewritten  portions  of  the 
arrival  notice  as  originally  sent,  to  which  the  cashier's  stamp  would 
be  attached  in  certification  of  payment.  Neither  Haring's  stamp,  as 
above  described,  nor  any  similar  indorsement,  was  ever  placed  on  the 
receipted  freight  bill,  by  Haring's  employe  or  by  the  cashier;  but  the 
receipted  bill  was  taken  out  on  the  platform  by  him  to  whom  it  was 
delivered,  the  goods  were  located  and  placed  on  a  truck,  and  the  re- 
ceipted bill  was  retained  by  the  person  presenting  it.  By  the  known 
course  of  handling  the  business  as  between  the  two  carriers  and  Har- 
ing, the  receipted  freight  bill  was  used  as  evidence  of  right  to  receive 
possession,  the  sole  paper  to  be  produced  on  the  delivery  platform 
when  "through-billed"  freight  destined  to  continue  over  the  line  of 
the  Panama  Company  was  to  be  taken  from  the  possession  of  the  New 
York  Central,  It  does  not  appear  that  information  as  to  Haring's 
truck  numbers,  or  as  to  the  identity  or  authority  of  truckmen  present- 
ing Haring's  receipted  bills,  was  ever  brought  to  the  attention  of  the 
delivery  clerk. 

The  accustomed  course  seems  to  have  been  followed  as  to  the  eight 
cases  in  controversy.  Haring  stamped  the  arrival  notice  and  gave  it 
and  the  money  to  an  employe.  The  latter  presented  and  surrendered 
this  along  with  several  similar  notices,  paid  by  Haring's  check  the  ag- 
gregate charges  accrued  on  the  shipments  covered  by  the  several  no- 
tices, and  obtained  receipted  bills.  The  bill  for  the  eight  cases  was 
taken  out  on  the  platform  and  handed  to  the  delivery  clerk.  Haring's 
employe  had  not  placed  thereon  Haring's  stamp  or  Haring's  truck  num- 
bers. The  arrival  notice  had  been  indorsed  for  delivery  upon  payment 
of  charges,  and  the  receipted  bill  showed  that  all  charges  had  been 
paid.  As  customary,  the  surrender  of  the  arrival  notke  and  display 
of  the  receipted  bills  were  treated  as  sole  evidence  of  the  propriety 
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of  parting  with  possession.  The  goods  were  placed  on  a  truck  and 
taken  away  by  the  person  presenting  the  receipted  bill.  He  signed  the 
carrier's  receipt  with  the  name  of  "Frank  Wilson/'  and  the  evidence 
indicates  that  no  person  of  that  name  was  then  employed  by  Haring. 
It  cannot  be  said  that  competent  evidence  shows  indisputably  that  the 
person  presenting  the  bill  and  signing  the  name  of  Wilson  to  the  car- 
rier's receipt  for  delivery  was  the  employe  who  brought  to  the  cashier 
this  arrival  notice,  along  with  others  and  Haring's  dieck.  The  num- 
ber of  the  truck  on  which  the  goods  were  taken  away  was  not  one  of 
those  stamped  by  Haring  on  the  arrival  notice  presented  to  the  cashier, 
and  Haring  had  at  that  time  no  truck  No.  281  registered  in  his  serv- 
ice. If  the  person  who  signed  the  name  Wilson  and  took  away  the 
goods  was  not  the  one  who  paid  the  charges  and  obtained  the  receipted 
bill,  and  if  he  was  not  an  employe  of  Haring  at  all,  the  record  is  silent 
as  to  his  identity,  and  silent  likewise  as  to  the  manner  in  which  he 
gained  possession  of  a  receipted  freight  bill  which  in  the  usual  course 
the  employe  receiving  it  for  Haring  would  have  taken  immediately 
from  the  cashier  to  the  delivery  clerk  on  the  freight  platform. 

The  Panama  Company,  Haring,  and  Haring's  employes  alike  afford 
no  explanation  of  the  manner  in  which,  if  at  all,  this  important  piece 
of  paper,  which  by  unvarying  usage  in  a  multiplicity  of  instances  had 
been  the  only  evidence  or  symbol  of  the  right  to  receive  possession 
ever  presented  on  the  delivery  platform,  passed  on  this  particular  day 
from  the  possession  of  that  one  of  Haring's  employ&  who  would  in 
the  ordinary  course  have  promptly  used  it  in  obtaining  possession  of 
the  goods  for  the  Panama  Company.  What,  if  anything  at  all,  befell 
this  receipted  bill,  and  where  the  bill  is  now,  remains  unexplained  by 
those  in  whose  custody  it  was,  those  who  knew  that  by  a  long  course 
of  dealing,  set  up  for  the  mutual  convenience  of  these  carriers,  no 
other  paper  need  or  would  be  presented  or  act  done  on  the  delivery 
platform  for  the  New  York  Central  to  yield  up  possession  of  the  goods 
in  transit.  There  is  no  indication  that  anything  befell  the  other  re- 
ceipted bills  delivered  to  Haring's  employe  at  the  same  time,  or  that 
the  goods  evidenced  by  those  bills  were  not  properly  transferred  to 
the  connecting  carrier.  If  the  bill  for  the  eight  cases  was  lost  or  stol- 
en, no  information  of  that  mishap  was  given  to  the  New  York  Cen- 
tral then,  so  as  to  head  off  misdelivery  nor  is  any  such  information  or 
explanation  afforded  now.  It  is  obvious  that  the  Panama  Company 
is  fully  chargeable  here  with  any  fault  on  the  part  of  any  of  Haring's 
employes  in  losing  the  receipted  bill,  or  any  misfeasance  on  the  part 
of  such  employe  in  giving  the  bill  to  some  unauthorized  person,  or 
in  himself  signing  a  fictitious  name  on  receiving  the  goods  and  then 
converting  them.  Upon  the  Panama  Company  likewise  rests  any  con- 
sequences of  failure  to  explain  the  loss  or  theft  of  the  bill,  if  it  was 
lost  or  stolen,  or  the  larceny  of  the  goods,  if  the  person  who  received 
them  was  in  fact  a  person  authorized  to  receive  tfiem  for  Haring. 

[3]  The  New  York  Central  Company  here  contends  that  it  jrielded 
possession  of  the  goods  in  precisely  the  manner  and  upon  the  produc- 
tion of  the  identical  evidence  of  right  to  receive  delivery  for  the  Pan- 
ama Company,  which  was  sanctioned  by  the  long  and  mutually  well- 


Digitized  by 


Google 


City  Ct.)       HILL  STEAMBOAT  LINE  V.  NEW  YORK  0.  A  H.  R.  B.  CO,      1089 

known  course  of  dealing  almost  necessarily  set  up  by  the  two  carriers 
for  their  own  mutual  convenience  in  the  handling  of  ^'through"  freight ; 
that  the  New  York  Central  was  fully  justified  in  proceeding  in  the 
manner  sanctioned  by  long  usage ;  that  upon  the  state  of  facts  disclosed 
the  unexplained  misfeasance  or  fault  was  that  of  one  of  Haring's  men, 
and  so  of  Haring  and  the  Panama  Company ;  and  that,  with  this  bur- 
den unfulfilled,  Haring  and  the  Panama  Company  cannot  now  be  heard 
to  claim,  in  a  suit  under  section  20,  that  a  delivery  made  in  the  pre- 
scribed mode  was  not,  as  against  the  Panama  Company,  a  delivery  to 
it,  in  such  sense  as  to  relieve  the  New  York  Central  from  liability. 
There  is  substantial  merit  in  these  contentions.  In  an  action  involving 
only  the  rights  and  liabilities  of  the  carriers  between  themselves,  each 
carrier  is  necessarily  bound  by  whatever  usage  and  custom  they  to- 
gether have  established,  to  facilitate  the  transfer  of  freight  from  the 
intermediate  to  the  connecting  carrier.  Moore  on  Carriers  (2d  Ed.) 
vol.  2,  §§  21,  22;  Forbes  v.  Fitchburg  R.  R.  Co.,  133  Mass.  154. 

[4]  To  hold  that,  whenever  loss  occurs,  the  intermediate  carrier, 
which  has  yielded  possession  only  in  the  manner  sanctioned  by  the 
usage  long  prevalent  in  its  dealings  with  the  connecting  carrier,  must 
nevertheless  bear  the  loss,  unless  the  intermediate  carrier  can  affirma- 
tively show  in  detail  that  its  employes  observed  all  the  rules  laid  down 
by  historic  precedents  governing  delivery  by  carriers  to  purported 
owners  or  consignees,  would  be  to  ignore  the  obvious  necessities  of 
present-day  transportation  under  through  routing.  Such  adjustments 
and  usages  could  not,  of  course,  bar  the  owner's  right,  or  the  initial 
carrier's  right,  to  reimbursement ;  but  as  to  liability  inter  se  both  the 
carriers  are  bound.  These  two  carriers  had,  as  between  themselves, 
made  presentation  of  the  receipted  freight  bill  the  sole  and  uniformly 
accepted  Evidence  of  right  to  receive  possession  on  the  delivery  plat- 
form, and  where  question  arises  as  to  which  must  bear  a  loss  sustained 
through  fraud  and  theft,  neither  may  be  heard  to  reject  the  usage 
or  maintain  that  the  loss  should  not  be  borne  by  the  carrier  whose 
employe  committed  the  theft  of  the  goods  or  whose  employe  was 
guilty  of  the  unexplained  loss  or  conversion  of  the  receipted  bill  which 
enabled  some  third  person  to  commit  the  theft.  If  the  conversion  of 
the  goods  was  not  by  a  person  in  fact  employed  by  Haring,  at  least 
it  is  true  that  one  of  Haring's  employes  either  converted  or  lost  the 
receipted  bill  which  the  familiar  usage  of  the  parties  had  made  the  sole 
symbol,  evidence,  or  token  of  the  right  to  receive  possession,  and  then 
kept  silent,  during  the  day  intervening,  when  information  of  the  loss 
or  theft  of  the  paper  would  have  halted  delivery.  The  Panama  Con>- 
pany,  through  Haring,  has  failed  to  show  that  the  latter's  employe 
did  not  receive  the  goods  and  convert  them,  or  that  his  employe  did 
not  give  the  receipted  bill  to  some  authorized  person,  or  that  Haring's 
employe  did  not  part  with  its  possession  through  sheer  carelessness, 
and  this  failure  is  in  the  face  of  the  fact  that  Haring  and  his  employes 
are  in  far  better  position  to  adduce  proof  upon  the  subject.  Berkowitz 
V.  C,  M.  &  St.  P.  R.  R.  Co.,  109  App.  Div.  878,  96  N.  Y.  Supp.  825. 

[5]  Under  analogous  principles,  the  strongest  inferences  of  mis- 
feasance or  negligence  on  the  part  of  Haring's  employes  would  seem 
158N.Y.S.— 69 
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to  be  operative  here,  in  view  of  the  entire  absence  of  proof  of  their 
careful  custodianship  of  the  paper  or  explanation  from  them  as  to 
what,  if  anything,  befell  it  as  the  accustomed  evidence  of  right  to  re- 
ceive delivery.  Fairfax  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  67  N.  Y.  11; 
Hasbrouck  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  202  N.  Y.  363,  95  N.  E,  808, 
35  L.  R.  A.  (N.  S.)  537,  Ann.  Cas.  1912D,  1150.  Likewise,  under  the 
familiar  rules  laid  down  in  cases  involving  warehouse  receipts  and  bills 
of  lading,  where  the  person  entitled  to  receive  possession  has,  by  the 
misfeasance  or  negligence  of  his  own  employes  as  to  the  safe-keeping 
of  such  "symbol  of  ownership,"  "put  it  into  the  power  of  another  to 
occupy  his  position  ostensibly,"  and  thereby  has  enabled  that  other  to 
gain  a  wrongful  possession,  the  person  whose  employes  are  at  fault 
is  estopped  from  asserting  his  right  against  the  one  who  by  such 
fault  and  ensuing  failure  to  notify  has  been  misled  and  induced  to 
surrender  possession.  Friedlander  v.  Texas,  etc.,  Ry.  Co.,  130  U.  S. 
416,  424,  9  Sup.  Ct.  570,  32  L.  Ed.  991 ;  Raleigh  &  G.  R.  Co.  v.  Lowe, 
101  Ga.  320,  28  S.  E.  867;  Ewart  on  ''Estoppel,"  p.  346  et  seq.  In 
the  absence  of  explanation  from  the  Panama  Company  through  Har- 
ing,  the  Panama  Company  cannot  be  heard  here  in  repudiation  of 
the  established  course  of  dealing,  or  in  assertion  that  the  person  who 
received  the  goods  was  not  one  of  Haring's  employes  or  a  person  act- 
ing in  connivance  with  such  employe. 

The  various  motions  made  at  the  close  of  the  trial  are  accordingly 
denied.    Submit  an  order  upon  one  day's  notice. 


(94  Misc.  Rep.  127) 

SCHAFER  et  al.  v.  TYROLER. 

(City  Ck)urt  of  New  York,  Special  Term.     February,  1916.) 

1.  EixKMPTiONS  «=»48(2) — Wages — Scope  of  Exemption. 

Under  Code  Civ.  Proc.  §  2463,  exempting  the  earnings  of  a  jQdgmoit 
debtor  for  his  personal  services  rendered  within  60  days  next  before  the 
institution  of  a  special  proceeding,  when  it  is  made  to  appear  that  they 
are  necessary  for  the  use  of  a  family  wholly  or  partly  supported  by  his 
labor,  the  exemption  is  of  the  earnings  for  personal  services,  and  not  of 
the  proceeds  of  a  business  carried  on  by  debtor,  except  that  the  net 
proceeds  of  a  business  may  be  exempt,  where  the  debtor's  services  are 
the  chief  factors  in  it 

[Ed.  Note. — For  other  cases,  see  Exemptions,  Cent  Dig.  {  71;  Dec 
Dig.  <S=>48(2).] 

2.  Execution  <s=»417 — Supplementary  Proceedings — ^Violation  of  Order — 

Punishment. 

A  judgment  debtor,  engaged  in  business  as  iron  worker,  employing  three 
or  more  workmen,  who  received  monej's  in  excess  of  the  judgment  within 
two  weeks  after  the  service  on  him  of  an  order  in  supplementary  pro- 
ceedings, and  disposed  of  the  moneys  in  payment  of  wages,  rent,  house- 
hold expenses,  and  other  personal  and  business  expenses,  will  be  ad- 
judged in  contempt  for  violation  of  a  provision  in  the  order  enjoining 
the  debtor  from  disposing  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  §S  1197-1200; 
Dec.  Dig.  <@=>417.] 

^=s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Action  by  Herman  W.  Schafer  and  another,  judgment  creditors, 
against  Leo  Tyroler,  judgment  debtor.  On  motion  to  punish  the  judg- 
ment debtor  for  contempt.    Granted. 

Whiteside  &  Stryker,  of  New  York  City,  for  the  motion. 
Louis  Hartmann,  of  New  York  City,  opposed. 

LA  FETRA,  J.  The  judgment  creditor,  having  procured  an  order 
for  the  examination  of  the  debtor,  served  the  same  on  January  21, 
1916,  This  order  contained  the  usual  restraining  clause  under  which 
the  debtor  was  prohibited  from  disposing  of  his  property.  Subsequent- 
ly the  debtor  appeared,  submitted  to  examination,  and  testified,  among 
other  things,  that  within  a  period  of  two  weeks  after  the  service  of 
the  order  on  him  he  received  moneys  in  excess  of  the  judgment  herein 
for  work  done  prior  to  the  institution  of  the  proceeding,  and  disposed 
of  the  same  in  pa)rment  of  wages  to  employes,  rent,  household  ex- 
penses, and  other  business  and  personal  expenses.  Thereupon  the 
creditor  brought  this  motion  to  punish  the  debtor  for  contempt,  al- 
leging the  disposition  of  the  moneys  in  question  constituted  a  violation 
of  the  provision  in  the  order  enjoining  the  debtor  from  disposing  of 
his  property. 

[1]  The  Code  of  Civil  Procedure  (section  2463)  provides: 

*'The  earnings  of  the  judgment  debtor  for  bis  personal  services  rendered 
within  sixty  days  next  before  the  institution  of  the  special  proceeding, 
when  it  is  made  to  appear  by  his  oath  or  otherwise,  that  those  earnings  are 
necessary  for  the  u«e  of  a  family,  wholly  or  partly  supported  by  his  labor" 

— ^are  exempt  from  seizure  and  may  not  be  interfered  with.  The  ex- 
emption is  of  the  earnings  for  personal  services,  and  not  of  the  pro- 
ceeds of  a  business  carried  on  by  the  debtor.  Matter  of  Wyman,  76 
App.  Div.  292,  78  N.  Y.  Supp.  546.  But  the  courts  have  interpreted 
the  exemption  to  apply  to  the  net  proceeds  or  profits  of  a  business 
where  the  debtor's  services  are  the  chief  factors  in  it,  even  though 
such  business  is  conducted  with  the  assistance  of  others.  McSkiman 
V.  Knowlton  (Com.  PI.)  14  N.  Y.  Supp.  283 ;  Sandf ord  v.  Goodwin, 
20  Civ.  Proc.  R.  276,  note.  The  Court  of  Appeals  has  held  (Kronold 
V.  City  of  New  York,  186  N.  Y.  43,  78  N.  E.  572),  the  returns  from  a 
business  in  which  a  party  is  engaged,  when  the  investment  of  capital 
and  the  employment  of  labor  are  but  mere  incidents  to  the  conduct 
of  the  same,  and  in  which  the  element  of  personal  earnings  predom- 
inates, may  be  considered  personal  earnings. 

[2]  The  debtor  herein  is  engaged  in  business  as  an  iron  worker. 
He  maintains  a  shop,  with  forgers,  drills,  electrical  motors,  machines, 
and  many  appliances  generally  used  in  shops  of  like  character.  He 
has  a  motor  truck  used  in  his  business.  He  employs  three  and  some- 
times more  workmen.  While  it  is  true  the  exemption  is  prompted  by 
humane  instincts  and  should  be  liberally  construed  in  favor  of  a  debtor 
(Miller  v.  Hopper,  19  Hun,  394),  still  I  am  of  opinion  the  moneys  dis- 
posed of  by  the  debtor  represent  income  from  his  business  as  distin- 
guished from  personal  earnings.  See  Mulford  v.  Gibbs,  9  App.  Div. 
490,  41  N.  Y.  Supp.  273;  Prince  v.  Brett,  21  App.  Div.  190,  47  N.  Y. 
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Supp.  402.  He  is  accordingly  adjudged  in  contempt,  and  fined  the  sum 
of  $75,  such  fine  to  be  paid  in  monthly  installments  of  $15  each,  the 
first  payment  to  be  made  on  March  6,  1916.  Said  fine,  when  paid,  is 
to  be  applied  towards  the  satisfaction  of  the  judgment.  Upon  the 
failure  of  the  debtor  to  pay  the  fine  as  herein  directed  a  commitment 
may  issue. 

Motion  granted. 


(94  Misc.  Rep.  139) 

PEOPLE  V.  FABINELLL 

(Ulster  County  CJourt    February,  1916.) 

L  Cbiminal  Law  ®=»1129(6) — ^Appeal — ^Assignments  of  Ebbob — Effect. 

A  statement,  under  the  assignments  of  error  in  a  criminal  case,  that 
the  evidence  of  defendant  and  his  witnesses  proved  him  not  guilty,  that 
the  evidence  of  the  people  and  of  the  other  witnesses  was  insufficient  to 
authorize  the  conviction,  and  that  the  judgment  is  contrary  to  the  evi- 
dence, and  the  facts  are  insufficient  in  law  to  warrant  the  Judgment,  is  a 
sufficient  allegation  that  the  judgment  was  unsupported  by  the  evidence, 
to  bring  the  case  within  the  rule  authorizing  reversal  on  failure  of  a 
magistrate  to  reduce  to  writing  the  testimony  on  which  he  r^idered  judg- 
ment of  conviction,  where  assignments  of  error  require  review  of  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  i  2963 ;  Dec. 
Dig.  <©=»1129(6).] 

2.  CBBfiNAL  Law  ^=»1087(3) — ^Appeal — Recoed — Evidence. 

An  agreement  by  counsel,  to  relieve  a  magistrate  of  the  duty  of  re- 
ducing to  writing  the  testimony  on  which  a  judgment  of  conviction  is 
based,  must  be  unequivocal  and  evidenced  by  a  writing  signed  by  the  pai^ 
ties,  or  a  stipulation  in  open  court,  and  the  appellate  court  should  re- 
quire a  full  statement  of  the  acts  and  words  from  which  a  magistrate 
determines  that  such  an  agreement  was  made. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  2794 ;  Dec 
Dig.  <g=>1087(3).] 

Joseph  Farinelli  was  convicted  of  assault  in  the  third  degree,  and 
appeals.    Reversed,  and  new  trial  ordered. 

N.  Frank  O'Reilly,  of  Kingston,  for  appellant 
Frederick  Stephan,  Jr.,  of  Kingston,  for  the  People. 

JENKINS,  J.  The  police  justice  returns  the  testimony  of  the  com- 
plainant and  his  wife,  or  at  least  sufficient  thereof,  uncontradicted  and 
unexplained,  to  warrant  the  conviction  of  the  defendant,  the  testimony 
of  a  superintendent  of  road  construction  as  to  the  disputed  location  of 
certain  trees,  and  then  states : 

"The  following  witnesses  were  sworn  in  behalf  of  defendant:  Ned  Splnosa, 
Harry  Krom,  0.  FarineUi,  Alvin  Fields,  Joseph  FarinelU.  The  evidence  was 
not  taken  upon  the  minutes.  The  counsel  agreed  or  consented  to  this  omisr 
sion." 

[1]  The  words  or  acts  constituting  such  agreement  or  consent  are 
not  returned.    Among  the  assignments  of  errors  upon  which  the  ap- 

^s^Por  other  cases  see  same  topic  A  KBY-NUMBER  In  all  Key-Numbered  Digests  ft  Inderca 
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peal  herein  was  allowed  is  a  statement  that  the  evidence  produced  on 
the  part  of  the  defendant  and  his  witnesses  proved  him  not  guilty  of 
the  crime  charged  and  of  which  he  was  convicted ;  that  the  evidence 
of  the  people  and  the  evidence  of  the  other  witnesses  was  insufficient 
to  authorize  the  judgment;  that  the  judgment  is  contrary  to  the  evi- 
dence and  the  facts  are  insufficient  in  law  to  warrant  the  judgment. 
This  is  sufficient  allegation  that  the  judgment  was  unsupported  by  the 
evidence  to  bring  the  case  within  the  rule  that  failure  of  a  magistrate 
to  reduce  to  writing  the  testimony  upon  which  he  rendered  judgment 
of  conviction  is  of  itself  sufficient  ground  for  reversal,  if  the  affidavit 
assigning  errors,  read  upon  allowance  of  an  appeal,  states  that  the 
judgment  is  unsupported  by  the  evidence,  and  hence  makes  a  review 
of  the  evidence  necessary  on  appeal.  People  v.  Giles,  152  N.  Y.  136, 
46  N.  E.  326;  People  v.  Hines,  57  App.  Div.  419,  68  N.  Y.  Supp.  276; 
People  V.  Benson,  63  App.  Div.  142,  71  N.  Y.  Supp.  274;  People  v. 
Collins,  162  App.  Div.  932,  147  N.  Y.  Supp.  1133.  It  is  said  in  People 
V.  Giles,  supra: 

"Our  magistrates  are  invested  with  important  powers.  Many  offenses  of  a 
criminal  nature  may  be  summarily  tried  and  disposed  of  by  them.  Their  de- 
terminations, in  many  instances,  involve  the  Uberties  and  property  of  citizens. 
To  permit  them  to  exercise  these  important  powers,  without  keeping  any 
minutes  or  records  of  the  testimony  upon  whicji  their  determinations  can  be 
reviewed,  would  be  contrary  to  pubUc  poUcy,  and  would  be  investing  them 
with  autocratic  powers  greater  than  those  possessed  by  any  other  officer  of  the 
government.  We  think  that  the  Legislature  never  intended  to  invest  them 
with  such  powers;  that  it  is  their  duty  to  keep,  or  have  kept  under  their 
direction,  minutes  of  the  testimony  taken  upon  trials,  to  the  end  that  their  de- 
terminations as  to  the  facts  may  be  reviewed  upon  appeal" 

In  People  v.  Hines  it  is  said : 

"When  one  is  deprived  either  of  his  property  or  of  his  liberty,  the  court  de- 
priving him  of  it  must  have  record  evidence  justifying  the  action  taken,  which 
can  be  produced  when  called  for,  in  order  that  a  review  may  be  had  by  an 
appellate  tribunaL" 

[2]  It  is  argued  that  the  appellant  agreed  or  consented  that  the 
magistrate  be  relieved  from  taking  down  the  evidence.  If  such  an 
agreement  is  authorized  and  binding  its  terms  should  be  unequivocal 
and  should  be  evidenced  by  a  writing  signed  by  the  parties,  or  a  stip- 
ulation made  in  open  court.  The  appellate  court  should  require  a  full 
statement  of  the  acts  and  words  from  which  a  magistrate  concludes 
that  such  an  agreement  was  made.  The  appellate  court  might  put  a 
different  construction  than  the  magistrate  on  the  acts  and  words  re- 
turned as  an  agreement  or  consent.  While  the  sentence  is  light,  never- 
theless, a  conviction  stands  against  the  defendant  which  is  not  sup- 
ported by  record  evidence.  The  learned  magistrate  recognizes  the 
force  of  the  rule  requiring  the  preservation  of  the  evidence  and  re- 
turns that  the  omission  was  by  agreement  or  consent 

Probably  the  parties  assured  the  magistrate  that  no  appeal  would  be 
taken  from  his  decision  and,  to  save  time,  acquiesced  in  the  omission ; 
but  this  case  is  not  one  in  which  to  indulge  in  probabilities  to  sustain 
a  conviction.     The  omission  is  no  reflection  upon  the  police  justice 
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whose  reputaton  for  carefulness  and  learning  in  the  exercise  of  the 
duties  of  his  office  is  recognized  by  courts  called  upon  to  review  his 
decisions.     Following  the  cases  herein  referred  to,  the  judgment  of 
conviction  is  reversed,  and  a  new  trial  ordered  in  the  County  Court. 
Judgment  reversed,  and  new  trial  ordered. 


In  re  KLUMPF'S  ESTATE. 
(Surrogate's  Ck)urt,  New  York  County.     May  1,  1916w) 

1.  Wills  ^=»686(2)^<:!oNSTRUcnoN — Estates  Cheated. 

A  will  devising  real  estate  in  trust  to  pay  over  the  income,  one-third  to 
the  use  of  the  wife  for  life,  and  to  divide  the  remaining  two-thirds 
equally  among  three  children  for  the  life  of  the  wife,  vests  in  each  child, 
at  the  death  of  testator,  two-ninths  of  the  income  of  the  real  estate 
during  the  life  of  the  widow,  and  if  such  child  dies  during*  the  Ufe  of 
the  widow  her  interest  passes  to  her  husband  and  children,  and  upon 
death  of  her  children  intestate,  without  issue,  to  their  father. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  1632;  Dea  Dig. 
«5=»686(2).] 

2.  Wills  «=»69& — Construction — Necessity. 

Under  Code  Civ.  Proc.  §  2615,  a  court  will  not  construe  the  provisions 
of  a  will,  where  no  present  payments  of  income  are  to  be  made,  or  the 
time  has  not  arrived  for  distribution  of  the  principal,  but  construction 
will  be  deferred  until  the  death  of  the  life  tenant 

[i:d.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §  1677;  Dec.  Dig. 
®=>699.] 

In  the  matter  of  the  estate  of  William  Klumpf .  Proceeding  for  the 
construction  of  a  will,  brought  by  the  trustee  thereunder.  Will  con- 
strued. 

Lewis  S.  Goebel,  of  New  York  City  (George  V.  Grainger,  of  New 
York  City,  of  counsel),  for  petitioner. 

William  Brunner,  of  New  York  City  (Patrick  L.  Ryan,  of  New  York 
City,  of  counsel),  for  Susan  Von  Roemer  and  others. 

Adolph  E.  Gutgsell,  of  New  York  City,  special  guardian,  for  infant. 

FOWLER,  S.  The  trustee  under  the  will  of  the  testator  has  filed 
a  petition  asking  for  a  construction  of  that  part  of  the  will  which  pro- 
vides for  the  disposition  of  the  income  given  to  testator's  children  dur- 
ing the  life  of  his  wife.  That  part  of  the  will  which  is  relevant  to  the 
question  presented  for  consideration  reads  as  follows : 

**Third.  I  hereby  give,  devise  and  bequeath  all  my  real  estate  •  •  •  in 
trust  to  pay  over  and  apply  to  the  use  of  my  wife  Anna  Maria  Klumpf  for 
and  during  the  residue  of  her  natural  life  one-third  part  thereof,  and  to 
divide  the  remaining  two-third  parts  equally  among  my  three  chUdren, 
Susanna  Weber,  Adam  Klumpf  and  William  Klumpf,  for  and  during  the 
term  of  the  natural  life  of  my  said  wife." 

The  testator  died  in  1883  and  was  survived  by  his  wife  and  the 
three  children  above  named.    On  March  14,  1893,  the  testator's  daugh- 

^=s>For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  St  Indexes 
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ter  Sitsanna  Weber  died,  leaving  three  children  her  surviving.  Subse- 
quently, and  at  various  times  prior  to  the  filing  of  the  petition  herein 
the  three  children  of  Susanna  Weber  died  intestate,  leaving  no  issue 
them  surviving,  and  leaving  their  father  as  their  sole  next  of  kin.  He 
is  still  living.  The  trustee  therefore  is  presently  interested  in  ascer- 
taining to  whom  he  should  pay  the  income  which  the  decedent  directed 
his  trustee  to  pay  to  his  daughter  Susanna  Weber. 

[1]  The  language  of  paragraph  3  of  the  will  is  free  from  ambiguity 
or  indefiniteness.  It  expressly  provides  that  two-thirds  of  the  income 
shall  be  paid  to  the  testator's  three  children  during  the  life  of  Anna 
Maria  Klumpf ,  the  testator's  widow.  As  Susanna  Weber  survived  the 
testator,  she  took  a  vested  interest  in  one-tliird  of  two-thirds  of  the  in- 
come from  testator's  real  estate  during  the  life  of  the  widow,  and  as 
she  died  intestate  during  the  life  of  the  widow  her  interest  in  the  in- 
come passed  to  her  husband  and  children,  and  upon  the  death  of  all 
the  children  intestate,  leaving  no  issue  and  no  husband  or  wife,  their 
father,  Conrad  Weber,  succeeded  to  their  interest,  and  is  entitled  to 
two-ninths  of  the  income  from  decedent's  real  estate  during  the  life  of 
testator's  widow. 

[2]  The  trustee  also  asks  for  a  construction  of  that  part  of  the  will 
which  provides  for  the  disposition  of  the  income  as  well  as  the  corpus 
of  the  estate  after  the  death  of  the  life  tenant.  As  the  life  tenant  is 
still  living,  and  this  court  will  not,  under  section  2615,  C.  C.  P.,  con- 
strue provisions  of  a  will  where  there  are  no  present  payments  of  in- 
come to  be  made,  or  where  the  time  has  not  arrived  for  the  distribu- 
tion of  the  principal,  the  question  of  construction  of  the  other  para- 
graphs of  the  will  will  be  deferred  until  the  death  of  the  life  tenant 

Submit  decree  accordingly. 


(94  Misc.  Rep.  112) 

In  re  BALL. 

In  re  CAULFIELD'S  WILL. 

(Surrogate's  Court,  Kings  Countyi    February,  1916.) 

1.  Contempt     ^=>43 — Punishment — Proceedings — ^Persons     Entitled     to 

Maintain. 

Thongh  a  court  may  of  its  own  motion  take  cognizance  of  a  civil  con- 
tempt, the  process  by  which  private  rights  and  grievances  are  to  be  vin- 
dicated by  proceedings  in  contempt  is  available  only  to  a  party  in  whose 
person  and  estate  the  injury  is  sustained. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  §§  125-127 ;  Dec. 
Dig.  <S=>43.] 

2.  CONTTSMPT    ^=:»43 — PBOCEEDINGS   TO    PUNISH — WhO    MAY    MAINTAIN — "PAR- 

TY." 

In  Judiciary  Law  (Consol.  Laws,  c.  30)  §  753,  authorizing  the  court  to 
punish  as  for  contempt  certain  forms  of  misconduct  by  which  the  right  or 
remedy  of  a  imrty  may  be  defeated.  Impaired,  impeded  or  prejudiced,  and 
section  754,  providing  that  process  may  issue  if  it  be  determined  that  the 
offense  charged  has  so  affected  the  rfghts  or  remedies  of  a  party,  the 
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term  "n.  party^  is  equivalent  to  the  moving  party,  the  injured  party,  or 
the  complaining  party. 

[Ed.  Note. — For  other  cases,  see  Contempt,  Cent  Dig.  {{  125-127; 
Dec.  Dig.  «e=»43. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Party.] 

8.  Contempt  ^=^S — Psogeedinos  to  Punish — Who  mat  Maintain — "Ag- 

OBIBVED  PaBTT" — "COMPLAINANT." 

In  Judiciary  Law,  §  773,  authorizing  a  fine  for  civil  contempt  sufficient 
to  Indemnify  the  aggrieved  party,  and  providing  that,  when  an  actual  loss 
or  injury  is  not  shown,  the  fine  must  not  exceed  the  complainant's  costs 
and  expenses,  and  $250  in  addition,  the  '>aggrieved  party"  and  the  *'oom- 
plainant*'  are  regarded  as  IdentlcaL* 

[Ed.  Note. — For  other  cases,  see  Contempt,  Cent.  Dig.  SS  125-127; 
Dec.  Dig.  (SS943. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Aggrieved  Party;   Complainant] 

4.  Contempt  «e=»75 — ^Pboceedinqs  to  Punish — Extent  op  Punishment. 

Under  Judiciary  Law,  §  761,  providing  that  the  order  to  show  cause  in 
dvil  contempts  is  equivalent  to  a  notice  of  motion,  and  the  subsequent 
proceedings  thereon  are  taken  in  the  action  or  special  proceeding,  as  on 
a  motion  made  therein,  on  a  motion  to  punish  a  testamentary  trustee  for 
contempt  for  failure  to  comply  with  a  decree  directing  payment  to  certain 
persons  not  united  in  interest,  the  moving  party  Is  to  be  heard  so  far 
only  as  his  proceediDg  covered  his  interest,  and  the  fine  imposed  will  be 
limited  to  the  amount  payable  under  the  decree  to  the  moving  party. 

[Ed.  Note.~For  other  cases,  see  Contempt,  Cent  Dig.  ff  258-260;  Dec. 
Dig.  «8=>75.] 

Proceeding  on  the  judicial  settlement  of  the  account  of  John  Oscar 
Ball,  as  trustee  under  the  last  will  and  testament  of  Mary  Caulfield. 
Heard  on  motion  to  punish  the  trustee  for  contempt.  Motion  granted 
in  part. 

Frederick  H.  Chase,  of  Brooklyn,  for  the  motion. 
A.  P.  Bachman,  of  New  York  City,  opposed. 

KETCHAM,  S.  Upon  this  motion,  to  punish  the  respondent  as  for 
a  contempt  alleged  to  consist  of  misconduct  in  not  obeying  the  direc- 
tions for  payment  contained  in  a  decree,  there  arises  this  question: 
Where  a  decree  directs  payments  to  separate  persons  not  united  in 
interest,  may  one  of  such  persons  solely  upon  his  own  motion  obtain 
process  by  which  the  decretal  debtor  shall  be  fined  in  a  sum  represent- 
ing the  amounts  payable  under  the  decree  to  persons  other  than  him- 
self? 

[1]  It  is  a  general  rule,  so  far  imbedded  in  the  law  that  it  is  seldom 
displayed  in  argument,  that  nobody  shall  have  any  relief  from  a  court 
unless  he  has  an  existing  and  remedial  interest  in  the  subject-matter 
involved.  Though  a  court  may  of  its  own  motion  take  cognizance  of 
a  civil  contempt,  it  seems  plain  from  the  origin  and  history  of  the 
jurisdiction  over  such  matters  that  the  process  by  which  private  rights 
and  grievances  are  to  be  vindicated  by  proceedings  in  contempt  is  avail- 
able only  to  a  party  in  whose  person  and  estate  the  injury  is  sustained, 
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or  to  one  who  has  succeeded  him  in  interest.  People  ex  rel.  Munsell 
V.  Court  of  Oyer  &  Terminer,  101  N.  Y.  245,  4  N.  E.  259,  54  Am.  Rep. 
691;  Kin^  v.  Barnes,  113  N.  Y.  476,  21  N.  E.  182;  Hawley  v.  Ben- 
nett, 4  Paige,  163. 

Once  the  power  of  the  court  was  only  asserted  to  enforce  decorum, 
to  support  judicial  authority,  and  to  chastise  insolence.  In  such  cases, 
now  recognized  as  criminal  contempts,  the  court  expended  its  force 
in  punishment  and  took  no  heed  of  private  grievance.  But  the  juris- 
diction was  at  an  early  day  extended  beyond  public  discipline  or  venge- 
ance, and  wherever  the  contumacious  act  was  also  "an  injury  or  wrong 
done  to  a  party  who  was  a  suitor  before  the  court  and  had  established 
a  claim  upon  its  protection  the  authority  of  the  court  was  loaned  to  the 
suitor  for  his  safety  and  vindicated  for  his  sole  benefit."  People  ex 
rel.  Munsell  v.  Court  of  Oyer  &  Terminer,  supra.  Before  such  sover- 
eign powers  can  be  wielded  in  behalf  of  a  private  person  for  his  per- 
sonal ends,  it  is  obvious,  not  only  that  the  individual  must  be  a  suitor 
in  such  relation  to  the  court  that  the  injury  to  him  is  a  constructive 
wrong  to  the  court,  but  that  since  the  arm  of  the  court  is  lifted  only 
for  his  redress  he  must  be  the  only  one  to  seek  its  defense.  The  forces 
of  the  law  are  "lent"  to  him,  and  to  him  alone. 

[2]  It  is  enacted  that  the  court  may  punish  as  for  a  contempt  cer- 
tain forms  of  misconduct  by  which  the  right  or  remedy  of  a  party 
may  be  "defeated,  impaired,  impeded  or  prejudiced"  (Judiciary  Law, 
§  753),  and  that  the  process  may  issue  if  it  be  determined  that  the 
offense  charged  has  so  affected  the  rights  or  remedies  of  "a  party" 
(Judiciary  Law,  §  754).  While  the  person  whose  rights  and  remedies 
are  the  subject  of  this  statute  is  tfierein  indicated  only  as  "a  party," 
it  would  involve  a  legislative  absurdity  if  the  language  thus  employed 
were  construed  to  mean  any  party  except  the  one  who  prayed  for  re- 
lief against  the  contempt  alleged.  There  are  many  cases  in  which  the 
courts,  with  an  assurance  which  excludes  all  need  for  discussion,  have 
read  the  statute  as  if  in  place  of  the  words  "a  party"  the  words  "the 
moving  party,"  "the  injured  party,"  or  "the  complaining  party"  were 
used.  Guerrier  v.  Coleman,  135  App.  Div.  47,  1 19  N.  Y.  Supp.  895 ; 
Obermeyer  &  Liebman  v.  Adisky,  123  App.  Div.  272,  107  N.  Y.  Supp. 
949;  Socialistic  Co-op.  Pub.  Ass'n  v.  Kuhn,  51  App.  Div.  583,  64  N.  Y. 
Supp.  933 ;  Dailey  v.  Fenton,  47  App.  Div.  419,  62  N.  Y.  Supp.  337. 

[3]  Again,  the  Judiciary  Law  betrays  a  consciousness  throughout  its 
several  provisions  that  the  remedy  is  open  only  to  "an  aggrieved  par- 
ty." The  fine  to  be  imposed  is  one  which  shall  be  sufficient  to  indem- 
nify an  "aggrieved  party."  It  is  to  be  paid  over  to  an  "aggrieved  par- 
ty," and,  again,  its  acceptance  by  an  "aggrieved  party"  shall  be  a  bar 
to  an  action  by  him  to  recover  damages  for  the  loss  or  injury.  Judi- 
ciary Law,  §  773.  When  an  actual  loss  or  injury  is  not  shown  the 
fine  must  not  exceed  "the  complainant's  costs  and  expenses,  and  two 
hundred  and  fifty  dollars  in  addition  thereto,"  and  this  fine  "must  be 
collected  and  paid,  in  like  manner"  as  is  provided  with  respect  to  the 
compensatory  fine.  Judiciary  Law,  §  773.  Thus  the  "aggrieved  party" 
and  "the  complainant"  are  regarded  as  identical,  and  there  is  no  fine 
contemplated  which  is  not  to  be  solved  by  a  personal  payment  to  him. 
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Fine  and  its  payment  are  the  primary  purposes  of  the  proceeding. 
Imprisonment  is  designed  in  large  part  only  as  a  means  of  its  enforce- 
ment. This  makes  it  impossible  that  the  rights  of  any  party  other 
than  the  one  complaining  can  be  assessed  or  enforced  in  the  only  or- 
der to  which  the  latter  may  be  entitled. 

[4]  It  is  provided  as  to  the  order  to  show  cause  in  civil  contempts 
that  it  **is  equivalent  to  a  notice  of  motion ;  and  the  subsequent  pro- 
ceedings thereupon  are  taken  in  the  action  or  special  proceeding,  as 
upon  a  motion  made  therein."  Judiciary  Law,  §  761.  Under  this  lan- 
guage, unless  judicial  habits  are  to  be  wholly  reversed,  the  moving 
party  is  to  be  heard  so  far  only  as  his  appeal  covers  his  interests,  and 
is  to  be  only  afforded  such  remedies  as  are  suitable  for  their  protec- 
tion. In  Hawley  v.  Bennett,  supra,  it  was  sought  to  punish  a  defend- 
ant for  violation  of  an  injunction.  It  appeared  that  the  plaintiff  at 
whose  instance  the  injunction  was  granted  was  dead.  The  parties 
moving  in  the  contempt  proceeding  claimed  to  be  the  trustees  under 
the  will  of  the  deceased  plaintiff,  but  there  was  no  proof  that  the  ac- 
tion had  been  revived  in  the  name  of  such  trustees.    The  court  said: 

"And  where  a  person  applies  to  the  court  to  punish  a  party  for  a  breach  of 
an  injunction,  in  the  nature  of  a  dvll  remedy,  he  must  show  that  he  has  some 
interest  in  the  subject-matter  of  the  injunction,  or  that  he  has  a  right  to  prose- 
cute for  the  breach  thereof,  except  In  the  case  of  infants,  lunatics,  etc.,  who 
are  unable  to  protect  their  own  rights.  The  preliminary  objection  in  this 
case,  therefore,  Is  well  taken  that  it  does  not  appear  from  any  of  the  papers 
upon  which  this  order  was  founded,  or  which  have  been  served  on  the  adverse 
party,  that  the  persons  who  obtained  that  order  have  any  interest  in  the  sub- 
ject-matter of  the  suit  in  which  the  injunction  issued,  or  have  any  authority  to 
prosecute  for  a  breach  thereof." 

In  People  v.  Diedrich,  141  111.  665,  30  N.  E.  1038,  a  judgment  had 
been  entered  generally  enjoining  the  defendants  from  the  manufacture 
of  a  certain  article.  This  judgment  was  entered  pursuant  to  an  agree- 
ment intended  as  an  adjustment  of  the  claims  of  the  respective  par- 
ties, and  the  agreement  provided  that  the  defendants .  should  have  the 
exclusive  right  to  sell  the  article  in  question  in  Illinois.  The  complain- 
ants moved  to  punish  one  of  the  defendants  for  selling  the  article  in 
Illinois.  Apparently  the  acts  complained  of  were  contrary  to  the  uni- 
versal form  of  the  injunction.  Process  in  the  nature  of  contempt  was 
denied,  upon  the  ground  that  the  only  acts  complained  of  were  done 
in  the  territory  in  which  the  accused  defendant  had  the  exclusive  right 
to  sell  the  article  and  in  which  the  complainants  were  to  have  no  right 
whatever,  the  court  saying : 

"It  was  therefore  incumbent  upon  them  [the  complainants],  before  asking 
the  court  to  convict  and  punish  him  [the  defendant],  to  show  not  merely  a 
breach  of  the  injunction,  but  also  that  they  had  in  some  way  been  Injured 
thereby**— citing  authorities. 

In  Secor  v.  Singleton,  35  Fed.  376,  the  Circuit  Court  for  the  Eastern 
District  of  Missouri,  citing  cases,  says : 

"It  would  seem  to  follow  that  an  injunction  obtained  to  protect  a  merely 
private  right,  is  so  far  within  the  control  of  the  party  obtaining  it,  and  is  so  far 
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a  matter  of  individual  concern,  that  only  those  persons  who  hare  a  present 
interest  in  the  right  to  be  protected,  can  be  heard  to  complain  of  its  violation." 

In  Rapalje  on  Contempts,  at  page  175,  it  is  stated,  in  contrast  with 
criminal  contempts,  as  follows: 

"On  the  other  hand,  where  the  proceeding  ia  simply  to  redress  a  private 
Injury,  the  party  seeidng  to  act  as  prosecutor  must  have  a  substantial  interest 
In  the  proceeding,  except  in  the  cases  of  infants,  lunatics,  habitual  drunkards, 
etc.,  who  are  incapacitated  to  defend  their  own  interests/' 

It  has  not  been  found  possible  to  grant  to  the  moving  party  the  relief 
which  he  seeks  in  behalf  of  persons  other  than  himself.  The  amount 
which  the  respondent  is  required  to  pay,  as  the  balance  now  due  upon 
a  finding  against  him  of  $28,389.43,  is  $26,859.51,  with  interest  thereon 
from  September  14,  1915,  at  6  per  cent.,  and  this  sum  must  be  the 
basis  for  the  only  compensatory  fine  to  be  imposed.  To  this  extent  the 
motion  is  granted. 

Decreed  accordingly. 


In  re  CLEVELAND'S  ESTATE. 
(Surrogate's  CJourt,  New  York  County.    May  14,  1915.) 

1.  Taxation  ^ss>900<5) — ^Transfer  Tax — ^Appeal — NECESsrrr  of  Objections. 

In  a  proceeding  for  the  assessment  of  a  transfer  tax,  where  it  did  not 
appear  that  stamps  were  not  affixed  to  securities  transferred  by  an  al- 
leged gift  Inter  vivos,  and  proof  of  the  transfer  was  received  without 
objection,  the  question  will  not  be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  {{  1722,  1723; 
Dec.  Dig.  tS=>900(5).] 

2.  Taxation  €=»533,  New,  vol.  11  Key-No.  Series — Stock  Tbansfeiis — Stamp 

Tax — Failure  to  Affix  Stamps — Evidence. 

Under  the  Stock  Transfer  Act  (Laws  1913,  c.  600),  where  proper  proof  is 
offered  to  show  that  a  transfer  of  securities  was  not  accompanied  by 
the  imposition  of  stamps,  evidence  as  to  the  transfer  will  not  be  received. 

Proceeding  to  assess  transfer  taxes  in  the  estate  of  Henry  A.  Cleve- 
land, deceased.  From  an  order  fixing  the  tax,  the  State  Comptroller 
appeals.    Order  affirmed. 

For  decision  of  Appellate  Division,  affirming  order  here  entered,  see 
155  N.  Y.  Supp.  1098. 

Schuyler  C.  Carlton,  of  New  York  City,  for  appellant. 
Francis  Lynde  Stetson,  of  New  York  City,  for  respondents. 

COHALAN,  S.  This  is  an  appeal  by  the  state  comptroller  from  the 
transfer  tax  appraiser's  report  and  the  order  entered  thereon,  in  that 
the  appraiser  erred  in  exempting  from  taxation  the  transfer  of  cer- 
tain securities. 

The  appellant's  contention  is  based  on  two  grounds:    (1)  That  the 
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gift  was  not  inter  vivos,  but  was  made  in  contemplation  of  death,  and 
hence  was  taxable ;  and  (2)  that,  as  the  transfer  of  the  securities  was 
not  attested  by  stock  transfer  tax  stamps,  it  cannot  be  regarded  as  a 
valid  transfer.  The  proof  offered  concerning  the  gift  is  both  sufficient 
and  of  a  character  to  entitle  it  to  be  classed  as  one  inter  vivos.  Matter 
of  Hendricks,  163  App.  Div.  413,  148  N.  Y.  Supp.  511,  affirmed  by 
Court  of  Appeals,  214  N.  Y.  613,  108  N.  E.  1095. 

[1,  2]  As  to  the  test  applied  by  reason  of  the  Stock  Transfer  Act, 
there  is  not  sufficient  proof  on  the  record  to  show  that  the  transfer  was 
not  accompanied  by  the  imposition  of  stamps  upon  the  securities.  More- 
over, if  proper  proof  on  this  point  had  been  produced,  an  objection  to 
the  reception  of  evidence  as  to  the  transfer  would  have  been  tenable. 
Matter  of  Ball,  161  App.  Div.  87,  146  N.  Y.  Supp.  499.  No  objection 
of  this  kind  was  noted.  I  therefore  find  that  the  transfer  of  the  said 
securities  by  the  decedent  to  Jessie  (Botts)  Kenyon  was  a  gift  inter 
vivos,  and,  being  such,  was  not  liable  for  a  transfer  tax. 

The  appeal  is  dismissed,  and  the  order  fixing  tax  affirmed. 


In  re  MILLS*  ESTATE. 

(Supreme  Court,  Appellate  Division,  First  Department     May  5,  1916L) 

X.  Gifts  ^=»20 — Inter  Vivos — ^Dklivert — ^Peopebtt  in  Possession  of  Donee. 
Where  a  father,  while  in  California,  in  pursuance  of  an  intention  to 
make  gifts  to  his  son  and  daughter,  who  were  with  him,  instructed  his 
bookkeeper  in  New  York  to  credit  each  with  $1,000,000  and  charge  each 
with  8,000  shares  of  certain  stock,  which  was  in  the  exclusive  possession 
of  the  son,  who  had  a  general  power  of  attorney  and  stock  power  of  at- 
torney frem  the  father,  although  some  of  the  certificates  were  unin- 
dorsed, there  was  a  sufflcient  delivery  of  the  stock  to  the  son  to  support 
a  gift  inter  vivos. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent.  Dig.  f§  35;  Dec  Dig. 
«=s>20.] 

2.  Gifts  ^s»29 — Inteb  Vivos — ^Deuvebt  to  a  Thibd  Pebson  fob  Donex. 

There  was  a  sufficient  delivery  of  the  stock  to  the  sou  for  the  benefit  of 
the  daughter  to  support  a  gift  inter  vivos  to  the  daughter  of  the  stock 
charged  to  her  account 

[Ed.  Note. — ^For  other  cases,  see  Gifts,  Cent  Dig.  |  50;  Dec.  Dig. 
«=>29.] 

B,  Gifts  ^=»19(1) — ^Inteb  Vivos — Deuvebt — Necessitt. 

As  no  entries  were  made  upon  the  books  showing  actual  payment  of 
the  remainder,  $16,000,  necessary  to  make  up  a  value  of  ^,000,000,  a 
completed  gift  inter  vivos  of  the  $16,000  was  not  shown. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent  Dig.  |  34;  Dec.  Dig. 
«=»19(1).] 

4.  Taxation  ^=>900(5) — ^Tbansfeb  Tax — Review — ^Motion  to  Stbikb. 

In  a  proceeding  to  assess  a  transfer  tax,  where  there  was  no  evidence 
before  the  appraiser  whether  stock  transfer  stamps  were  affixed  to 
stock  given  by  deceased  to  his  son  and  daughter,  and  no  objection  on  this 
ground  was  made  before  the  appraiser,  a  motion  first  made  on  appeal 
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to  the  surrogate  to  strike  out  evidence  as  to  the  gifts  inter  yivos  was 
properly  denied. 

[Ed.  Note.--For  other  cases,  see  Taxation,  Cent.  Dig.  |§  1722,  1723; 
Dec.  Dig.  <g=>900<5).]  .  **    w  » 

5.  Taxation  ^=»533,  New,  vol.  11  Key-No.  Series— Stock  Tbansfeb&— Trans- 
fer Tax. 

In  a  proceeding  to  assess  a  transfer  tax,  the  only  question  being 
whether  title  to  stock,  subject  of  an  alleged  gift  Inter  vivos  by  the  de- 
ceased, passed  to  his  donee,  there  being  no  provision  of  the  transfer  tax 
law  which  prevents  passing  of  title  to  stock  bearing  no  transfer  tax 
stamps,  the  presence  or  absence  of  stamps  was  Immaterial. 

Scott,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  New  York  County, 

In  the  matter  of  the  transfer  tax  on  the  estate  of  Darius  Ogden 

Mills,  deceased.     From  an  order  fixing  the  transfer  tax,  the  State 

Comptroller  appeals.    Order  modified  and  affirmed. 
Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 

SMITH,  and  DAVIS,  JJ. 

Schuyler  C.  Carlton,  of  New  York  City,  for  appellant. 
Francis  Lynde  Stetson,  of  New  York  City,  for  respondents. 

DAVIS,  J.  Darius  Ogden  Mills,  a  resident  of  New  York  City, 
died  in  California  on  January  3,  1910.  In  a  proceeding  to  assess  the 
value  of  his  estate  for  the  purpose  of  fixing  the  transfer  tax,  the  ap- 
praiser did  not  include  in  his  appraisal  certain  property  claimed  by 
the  respondents  to  have  been  given  by  the  decedent  during  his  life- 
time to  his  daughter,  Mrs.  Reid,  and  to  his  son,  Ogden  Mills.  There 
was  an  appeal  to  the  surrogate,  who  denied  the  appeal  and  affirmed  the 
appraisal.  This  is  an  appeal  by  the  state  comptroller  from  the  order 
of  the  surrogate  affirming  the  appraisal.  There  is  no  question  here  of 
any  attempt  to  make  a  transfer  to  evade  the  transfer  tax  law.  The 
appellant  simply  claims  that  there  was  no  completed  gift  to  the  son 
and  daughter,  and  that  therefore  the  property  in  question  is  still  in  the 
estate  and  subject  to  the  tax. 

The  point  to  be  decided  is  whether,  before  his  death,  Mr.  Mills  had 
parted  with  ownership  of  the  property  in  question,  which  consisted  of 
16,000  shares  of  the  capital  stock  of  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  of  the  value  of  $1,984,000,  and  $16,000  in  cash. 
It  is  conceded  that  Mr.  Mills  intended  to  make  the  gift  in  question, 
but  the  appellant  claims  that  he  did  not  legally  carry  out  that  inten- 
tion.   The  respondent  claims  the  contrary. 

For  five  years  before  his  death  the  decedent  had  given  his  son  and 
dausfhter  a  Christmas  present  of  $1,000,000  each.  On  December  14, 
190$,  Mr.  Mills,  then  in  California,  dictated  to  his  daughter,  Mrs, 
Reid,  a  letter  to  his  son,  Ogden  Mills,  then  in  New  York,  containing 
the  following,  among  other  things : 

'*!  want  to  give  yon  and  yonr  sister,  for  your  Christmas  present,  or  end 
of  the  year,  $1,000,000  each.    I  think  perhaps  the  best  way  to  do  it  is  to 
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give  you  each  8,000  shares  of  Atchison,  making  up  any  difference  by  cheds. 
When  you  come  out,  I  think  you  had  better  bring  this  stock  with^  you  for 
my  signature,  so  that  your  names  can  be  carried  in  the  regular  way  on  the 
Atchison  books." 

Before  this  letter  reached  New  York,  Ogden  Mills  had  left  New 
York  on  his  way  to  California.  However,  the  letter  was  opened  and 
read  by  the  decedent's  bookkeeper  in  New  York,  who  thereupon  wrote 
the  following  letter  to  Ogden  Mills  in  California: 

"December  20,  1909. 

"Dear  Mr.  Mills:  The  letter  from  your  father  to  you  under  date  of  De- 
cember 14th  was  received  this  morning,  in  which  he  desires  the  usual  entries 
to  be  made  out,  $1,000,000  each  to  Mrs.  Reid  and  yourself.  He  thought 
perhaps  the  best  way  would  be  to  give  you  each  8,000  shares  of  Atchison 
common  and  a  check  for  any  difference.  I  have  just  written  him  that  I 
would  charge  profit  and  loss  and  credit  Mrs.  Reid  and  yourself  with  $1,000,000 
each,  then  charge  you  each  with  8,000  shares  of  Atchison  common  at  market 
^rice.  I  have  written  him  there  would  be  sufficient  funds  in  dividends  and 
interest  accruing  the  1st  of  the  month  to  make  up  any  difference  there  might 
be.  Further,  I  suppose  these  Christmas  gift  entries  are  usually  made  on  the 
last  day  of  the  year,  and  I  presume  his  intention  is  the  same  as  indicated  in 
this  letter.  After  consulting  with  your  father  you  find  he  wishes  the  entries 
made  in  a  different  way,  kindly  wire  me.  Everything  is  going  along  smoothly 
in  the  office.     Ck>mpliments  of  the  season  from  the  office. 

"Sincerely  yours,  •  George  W.  Graff. 

"Mr.  Ogden  Mills." 

It  will  be  observed  that  the  bookkeeper  as  yet  had  made  no  entry 
of  the  transaction  upon  decedent's  books,  doubtless  because  he  had 
not  received  specific  instructions  to  do  so.  These  instructions  came 
in  a  letter  to  the  bookkeeper,  written  by  Ogden  Mills  at  his  father's 
dictation  and  signed  by  his  father  December  24,  1909.  This  letter 
was  mailed  at  the  decedent's  direction,  and  was  received  by  the  book- 
keeper. The  bookkeeper's  letter  of  December  20,  1909,  was  received 
in  California  by  Ogden  Mills  and  by  him  shown  to  his  father.  There- 
upon with  his  father's  approval  he  sent  to  the  bookkeeper  this  tele- 
gram: 

"December  30,  1909. 
**George  W.  Graff,  15  Broad  Street,  Mills  Building,  New  York.     Charge 
up  Atchison  as  indicated  your  letter  20th.    I  leave  Saturday." 

This  telegram  was  received  by  the  bookkeeper,  and  in  obedience  to 
the  instructions  he  made  entries  upon  decedent's  books,  charging  profit 
and  loss  account  with  $2,000,000,  and  crediting  Mrs.  Reid  and  Ogden 
Mills  eachVith  $1,000,000,  and  charging  each  with  8,000  shares  of 
Atchison  common  at  the  market  price. 

The  appellant  contends  that  these  entries  amount  to  no  more  than 
an  acknowledgment  by  the  father  of  an  indebtedness,  and  in  no  way 
constituted  a  delivery  to  the  son.  We  think  this  view  fails  to  take  in- 
to account  the  fact  that  none  of  these  entries  was  made  until  after  the 
interview  in  California  between  decedent  and  his  children,  in  which 
it  is  claimed  the  gifts  were  made.  This  fact  has  great  significance  in 
the  peculiar  circumstances  of  this  case,  because  it  leads  to  the  natural 
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inference  that  the  entries  recorded  something  already  done  by  Mr. 
Mills,  and  not  something  yet  to  be  done,  such  as  the  future  pa3mient 
of  an  indebtedness  to  his  son  and  daughter.  If  Mr.  Mills'  bookkeeper 
merely  had  credited  the  accounts  of  Sie  son  and  daughter  each  with 
$1,000,000  as  a  gift,  and  made  no  other  entry,  it  would,  of  course,  in- 
dicate a  mere  indebtedness — 2l  right  to  draw  upon  Mr.  Mills  for  $2,- 
000,000,  as  claimed  by  appellant.  But  the  whole  character  of  the  ac- 
counts was'  changed  when,  under  instruction  of  Mr.  Mills,  the  ac- 
counts were  each  charged  with  8,000  shares  of  stock.  The  indebted- 
ness was  then  discharged  (except  $16,000),  and  the  accounts  closed 
to  that  extent.  In  other  words,  on  the  face  of  the  accounts  it  appeared 
that  Mr.  Mills  had  paid  in  greater  part  the  $1,000,000  to  each  child 
by  giving  each  8,000  shares  of  stock.  Any  one  examining  this  account 
would  have  concluded  that  on  December  31,  1909,  Mr.  Mills  had  de- 
livered to  his  son  and  daughter  16,000  shares  of  stock  at  the  price 
stated,  in  part  pajrment  of  their  credit  balance  of  $2,000,000. 

The  appellant  claims  that  Mr.  Mills'  letter  of  December  24,  1909, 
indicates  that  it  was  his  intention  to  make  delivery  of  the  gift  of  stock 
after  his  son's  return  to  New  York.    Mr.  Mills  wrote : 

**I  propose  when  Mr.  Ogden  MUls  gets  on  to  pay  them  with  Atchison 
stock  (common).  *  *  *  It  will  only  need  the  cross  entries.  The  adjust- 
ment of  different  values  can  be  left  until  my  return." 

In  this  letter  Mr.  Mills  gives  no  instruction  as  to  charging  his  chil- 
dren's accounts  with  the  stock.  His  sole  instruction  is  to  credit  their 
accounts  each  with  $1,000,000  and  to  debit  his  own  account  with  like 
amounts,  evidently  intending  that  the  stock  entries  should  not  be  made 
until  Mr.  Ogden  Mills  gets  on  to  New  York.  Standing  alone,  this 
letter  would  seem  to  lend  support  to  appellant's  view.  'But  this  letter 
must  be  read  in  connection  with  the  telegram  of  December  30,  1910, 
sent  to  the  bookkeeper  by  direction  of  Mr.  Mills,  instructing  him  to 
charge  up  Atchison  as  indicated  in  the  bookkeeper's  letter  of  the  20tb 
of  December,  1909,  because  they  both  refer  to  the  same  important 
matter. 

Assuming,  then,  that  it  was  Mr.  Mills'  original  purpose  not  to  com- 
plete the  transaction  until  his  son  arrived  in  New  York,  this  telegram 
shows  clearly  that  he  abandoned  that  intention  and  decided  to  com- 
plete the  gift  in  California,  and  direct  his  bookkeeper  to  record  the 
completed  transaction  upon  his  books  by  charging  the  accounts  with 
the  shares  of  stock.  We  may  assume  properly  that  Mr.  Mills  under- 
stood the  meaning  and  eflFect  of  these  entries  directed  by  him;  they 
are  inconsistent  with  any  hypothesis,  except  that  of  a  delivery  of  the 
stock  to  the  son  and  daughter  and  a  complete  surrender  of  dominion 
over  them. 

There  are  other  facts  in  the  case  which,  when  considered  in  connec- 
tion with  the  entries  made  at  the  direction  of  the  decedent,  show  con- 
clusively that  Mr.  Mills  parted  with  title  to  this  stock.  At  the  time 
he  dictated  the  letter  of  December  14th,  the  stock  in  question  was  al- 
ready in  the  exclusive  possession  of  Ogden  Mills,  and  kept  by  him  in 
the  safe  deposit  vaults  of  the  New  York  Stock  Exchange.    About  a 
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year  before  his  death  Mr,  Mills  had  transferred  this  vault  to  the  name 
of  his  son.  The  decedent  had  no  right  of  access  to  the  vault  This 
appears  from  the  testimony  of  the  secretary  of  the  Stock  Exchange. 
In  the  vault  were  22,310  shares  of  Atchison  common,  of  which  7,500 
shares  were  indorsed  in  blank,  and  the  remainder  were  in  the  name  of 
Mr.  Mills  and  unindorsed.  Moreover,  Ogden  Mills  held  a  general 
power  of  attorney  from  his  father,  giving  him  complete  control  over 
his  father's  business  and  property.  He  also  held  a  stock  power  of 
attorney,  giving  him  like  control  over  the  disposition  of  his  father's 
securities. 

Unless  the  law  demanded  as  a  prerequisite  of  the  gifts  that  Mr.  Mills 
should  have  physically  lianded  the  stock  to  his  son  and  daughter,  we 
think  there  was  abundant  proof  of  gifts  inter  vivos.  In  the  case  of 
Champney  v.  Blanchard,  39  N.  Y.  HI,  at  page  116,  the  court  say : 

"Delivery  of  the  subject-matter  is,  no  doubt,  essential  to  a  gift,  either  inter 
vivos  or  mortis  causa ;  but  the  object  of  delivery  is  to  give  possession,  and 
in  this  case  possession  was  already  complete  In  the  donee.  No  further  delivery 
was  necessary,  nor  was  it  possible,  without  first  returning  the  property  to 
the  donor,  that  it  might  be  redelivered  to  the  donee,  an  idle  and  unmeaning 
ceremony.-* 

In  the  case  at  bar  the  securities  were  already  in  the  possession  of 
the  son.  No  further  delivery  was  possible,  unless  the  securities  were 
brought  from  New  York  to  California  and  given  to  Mr.  Mills,  to  be 
redelivered  to  the  son  and  daughter.  This  certainly  would  be  "an  idle 
and  unmeaning  ceremony,"  especially  in  this  case,  where  the  intention 
to  give  and  the  fact  of  giving  are  so  clearly  shown.  In  the  case  of 
Porter  v.  Gardner,  60  Hun,  571,  at  page  575,  15  N.  Y.  Supp.  398,  at 
page  400,  the  court  say : 

"If  the  article  given  is  at  the  time  in  the  custody  of  the  donee,  the  declara- 
tions of  the  donor  to  the  effect  that  the  donee  is  absolute  owner,  and  charac- 
terizing the  possession  of  the  donee  as  absolute,  will  authorize  the  inference  of 
complete  delivery  by  the  donor." 

The  order  to  the  bookkeeper  to  credit  the  account  of  his  children 
with  $1,000,000  each,  and  then  to  charge  them  each  with  8,000  shares 
of  Atchison  common  stock,  was  a  declaration  on  the  part  of  Mr.  Mills 
that  he  had  parted  with  these  shares  and  that  they  were  owned  by  his 
children.  The  courts  of  other  states  have  held  that  a  manual  delivery 
is  not  necessary  when  the  intended  donee  is  already  in  possession.  Prov- 
idence Inst,  for  Savings  v.  Taft,  14  R.  I.  502,  Tenbrook  v.  Brown,  17 
Ind.  410, 413 ;  Wing,  Ex'r,  v.  Merchants,  57  Me.  383.  The  case  of  Mc- 
Gavic  V.  Cossum,  72  App.  Div.  35,  76  N.  Y.  Supp.  305,  is  authority  for 
holding  that  actual  physical  delivery  of  the  property  is  not  essential 
to  a  valid  gift  inter  vivos.  The  case  was  decided  upon  submission  un- 
der section  1279  of  the  Code  of  Civil  Procedure.  Among  other  things 
the  court  say : 

"♦  •  ♦  we  are  of  opinion  that  what  was  done  constituted  a  good 
gift  inter  vivos.  Actual  delivery,  by  reason  of  the  illness  of  the  owner  of  the 
bonds,  and  their  possession  at  that  time  by  the  bank,  was  physically  impossi- 
ble ;   but  there  was  present,  as  evidenced  by  the  writing  of  the  deceased,  not 
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only  the  intention  to  then  give,  but  also  the  intention  to  then  deliver  the  thing 
given.  The  owner  did  all  he  could  do  in  this  respect.  It  was  a  good  con- 
structive or  symbolical  delivery,  and  this,  under  the  circumstances,  was 
sufficient  to  vest  good  title  In  the  plaintiff." 

[1]  So,  in  the  case  at  bar,  actual  delivery  was  impossible  because 
the  securities  were  3,000  miles  away,  and  the  intention  to  make  and 
deliver  a  present  gift  is  clearly  shown.  In  addition  to  this,  the  se- 
curities were  already  in  possession  of  one  of  the  donees,  and  no  fur- 
ther act  of  Mr.  Mills  could  make  his  possession  more  complete.  Al- 
though some  of  these  certificates  were  unindorsed,  the  title  neverthe- 
less passed  to  the  donees.  Gilkinson  v.  Third  Ave.  R.  R.  Co.,  47 
App.  Mv.  471,  476,  63  N.  Y.  Supp.  792.  At  the  time  the  gift  was 
made  the  son  and  daughter  were  with  Mr.  Mills;  the  time  for  mak- 
ing the  usual  Christmas  gift  to  them  had  arrived,  and  he  gave  them 
to  understand  that  henceforth  the  title  to  those  securities  was  in  them, 
and  in  order  to  make  it  quite  definite  that  he  had  parted  with  owner- 
ship in  the  securities  he  directed  that  his  books  show  that  fact  by 
charging  his  son  and  daughter  each  with  8,000  shares.  Both  Mrs.  Reid 
and  Ogden  Mills  understood  at  the  time  that  the  stock  had  been  given 
to  them. 

[2]  The  gift  to  Mrs.  Reid  should  be  sustained  upon  the  principle 
that  the  delivery  was  made  to  Ogden  Mills  for  her  benefit  and  that 
thenceforth  he  held  the  securities  as  her  trustee.  Delivery  to  a  third 
person  for  the  benefit  of  another  is  sufficient  to  support  a  gift  inter 
vivos.  In  the  case  of  Bray  v.  O'Rourke,  89  App.  Div.  400-402,  85  N. 
Y.  Supp.  907,  the  court  quote  with  approval  from  Thornton  on  Gifts 
and  Advancements  as  follows: 

"But  a  delivery  need  not  be  made  to  the  donee  in  person ;  it  may  be  made 
to  a  third  person  for  him,  even  without  the  knowledge  of  the  latter.  The 
delivery  must  be  made  to  such  third  person  for  the  use  of  the  donee,  and  if 
it  is  made  'under  such  circumstances  as  indicate  that  the  donee  (sic)  relin- 
quishes all  right  to  the  possession  or  control  of  the  thing  given,  and  intends 
to  vest  a  present  title  in  the  donee,  the  gift  will  be  sustained.* " 

See  also  Bump  v.  Pratt,  84  Hun,  201,  204,  32  N.  Y.  Supp.  538; 
Hunter  v.  Hunter,'19  Barb.  631,  638. 

It  would  have  been  a  useless  ceremony  for  Mr.  Mills  to  require  his 
son  to  deliver  him  the  securities,  and  then  for  Mr.  Mills  to  redeliver 
them  to  the  son  for  the  use  and  benefit  of  Mrs.  Reid.  Instead  of 
going  through  that  idle  form,  he  adopted  the  only  practicable  way 
possible  under  the  existing  conditions,  and  allowed  the  securities  to 
remain  in  the  possession  of  his  son  for  delivery  to  Mrs.  Reid.  Caylor 
V.  Caylor's  Estate  (1899)  22  Ind.  App.  666,  52  N.  E.  465,  72  Am.  St. 
Rep.  331. 

We  think  it  is  conclusively  shown  by  the  record  in  this  case  that  the 
donor,  Mr.  Mills,  parted  with  dominion  over  this  stock  to  his  son  and 
daughter  and  placed  it  beyond  his  power  to  resume  control,  had  he 
wished  to  do  so.  As  to  him,  the  title  to  the  stock  was  irrevocably  in 
the  son  and  daughter,  and  there  was  a  valid  gift  of  the  stock  inter 
vivos. 

158  N.Y.S.— 70 
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[3]  While  there  is  sufficient  proof  of  gifts  inter  vivos  of  the  shares 
of  stock,  the  same  cannot  be  said  of  the  $16,000,  the  amount  required 
to  make  up  a  value  of  $2,000,000.  No  entries  were  made  upon  his 
books  showing  actual  payment  of  this  amount  until  after  the  death 
of  Mr.  Mills.  In  the  case  of  Ogden  Mills,  there  was  a  reduction  in 
his  indebtedness  to  the  estate  to  the  extent  of  $8,000,  and  in  the  case 
of  Mrs.  Reid,  her  account  was  charged  with  $8,000,  thus  showing  that 
her  gift  of  $1,000,000  had  been  paid  in  full  by  the  delivery  of  the  8,000 
shares  of  stock  before  the  deadi  of  Mr.  Mills,  and  thereafter  by  the 
payment  of  $8,000  in  money.  Therefore,  as  to  this  amount  of  $16,- 
000,  a  completed  gift  inter  vivos  has  not  been  shown. 

[4]  It  is  claimed  by  the  appellant  that  all  evidence  as  to  the  gifts 
inter  vivos  should  have  been  stricken  out  by  the  surrogate  on  the 
ground  that  no  stock  transfer  stamps  were  affixed  at  the  time  of  the 
gift.  This  motion  was  first  made  on  appeal  to  the  surrogate.  The 
record  discloses  no  evidence  on  this  point  one  way  or  the  other  be- 
fore the  appraiser,  and  no  objection  on  this  ground  was  made  before 
the  appraiser.  For  these  reasons  the  motion  was  properly  denied. 
Matter  of  Cleveland,  158  N.  Y.  Supp.  1099,  affirmed  without  opinion 
155  N.  Y.  Supp.  1098. 

[5]  Moreover,  there  is  no  provision  of  the  Transfer  Tax  I^aw  which 
prevents  passing  of  title  to  stock  bearing  no  transfer  tax  stamps.  In 
the  proceeding  at  bar,  the  only  question  before  the  court  was  whether 
or  not  title  to  the  stock  had  passed.  The  presence  or  absence  of 
stamps  was  therefore  altogether  immaterial. 

The  order  of  the  surrogate  is  modified,  by  including  in  the  taxable 
property  the  $16,000  paid  to  children  of  Mr.  Mills  after  his  death,  and, 
as  modified,  affirmed. 

Order  modified,  as  directed  in  opinion,  and,  as  modified,  affirmed, 
without  costs. 

CLARKE,  P.  J.,  and  McLAUGHLIN  and  SMITH,  JJ.,  concur. 
SCOTT,  J.,  dissents. 
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Charles  AOKNBR,  Applt,  v.  Edward 
SCHRECK.  Respt.  (Supreme  Coort,  Appel- 
late Division,  Hiird  Department.  May  3,  1916.) 
Judgment  reversed,  and  order  setting  aside  ver- 
dict modiiSed,  so  as  to  grant  a  new  trial,  and 
as  so  modified  affirmed,  without  costs,  on  the 
ground  that  the  evidence  presents  a  case  for  the 
consideration  of  the  jury.    AU  concur. 

Elisaheth  A6MINAS,  Applt,  v.  WILKES- 
BARRE  COLLIERY  CX>..  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
April  28,  191&)  Order  affirmed  with  $10  costo 
and  disbursements.    No  opinion.    Order  filed. 

William  F.  AHRENS,  plaintiff,  v.  The 
PHILIP  SCHMITT  BUILDING  COMPANY 
and  others,  defendants.  Parshelsky  Bros.,  Inc., 
appellant;  John  6.  Goldfuss,  respondent.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  14,  1916.)  Final  order  affirm- 
ed, with  costs.  No  opinion.  Jenks«  P.  J.f  and 
Thomas,  Carr.  Mills,  and  Rich,  JJ.,  concur. 

William  ALLAN,  appellant,  v.  Henry  M. 
DOWNING  and  Winifred  Downing,  respond- 
ents. (Supreme  Court,  Appellate  Division, 
Second  Department,  April  25,  1916.)  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals  de- 
nied. 

AMERICAN  METAL  CEILING  COM- 
PANY, Inc.,  respondent  v.  NEW  HYDE 
PARK  FIRE  DISTRICT,  John  H.  Heidt- 
mann.  George  E.  Christ,  et  al.,  defendants, 
Nassau  Lumber  Company,  appellant.  (Supreme 
Court  Appellate  Division.  Second  Department 
April  14,  1916.)  Motion  for  reargument  grant- 
ed, and  case  set  down  for  Thursday  May  4, 
1916.  

AMERICAN  &  BRITISH  MFG.  CX>.  y.  IN- 
TERNATIONAL POWER  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  14,  1916.)  Motion  denied  with  $10  costs. 
Order  filed.  

Charlotte  ANDREWS,  an  inft,  Respt.,  v. 
James  C.  FARGO,  as  Pres't,  etc,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. April  28,  1916.)  Judgment  and  order  af- 
firmed with  costs.    No  opinion.    Order  filed. 

Max  J.  ANNENBE2RG  and  another,  respond- 
ents, V.  The  BBLING  BREWING  COMPANY, 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  5,  1916.)  Applica- 
tion denied,  with  $10  costs. 

Moses  V.  ARROW  AY,  applt,  v.  DELA- 
WARE, L.  &  W.  R.  R,  CO.,  respt    (Supreme 


Court,  Appellate  Division,  Fourth  Department 
March  31,  1916.)  Motion  granted  and  appeal 
dismissed. 

Arthur  C.  AUGROM  and  one,  respts»  v.  My- 
ron S.  CURTIS  and  one,  applts.  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
March  8,  1916^)  Appeal  dismissed  without 
costs  upon  stipulation  filed. 


Ignatz  J.  AYMAR  v.  Samuel  J.  BL(X)M- 
INGDALE  et  al.  (Supreme  Court  Appellate 
Division.  First  Department  April  28^  1916.) 
Application  denied  with  $10  costs.  Order 
signed. 

Ray  B.  BABCOCK,  respt,  y.  John  H. 
LYNCH,  applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  March  15,  1916.) 
Order  affirmed  with  $10  costs  aind  disburse- 
ments.   All  concur. 

In  re  Matter  of  the  Probate  of  the  Last 
Will  and  Testament  of  Mary  BACKUS,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Fourth  Department  •  March  31,  1916.)  Decree 
affirmed  with  costs  to  the  respondent  payable 
out  of  the  estate.    All  concur. 

Ben  P.  BAGBY  v.  ELLIOTT-FISHER  CO. 
(Supreme  0>urt  Appellate  Division,  First  De- 
partment. April  14,  1916.)  Application  denied 
with  $10  costs.    Order  signed. 

In  the  Matter  of  the  Application  of  David 
H.  BAILEY  for  the  Cancellation  of  Assess- 
ments, etc.,  for  Acquiring  Title  to  West  27th 
Street,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  12,  1916.)  Or- 
der affirmed,  with  $10  costs  and  disbursements* 
No  opinion.  Jenks,  P.  J.,  and  Stapleton,  Mills, 
Rich,  and  Putnam,  JJ.,  concur. 

Theodore  BAKER  et  al.,  appellants,  v.  Em- 
ma H.  GRIFFITH  and  Charles  E.  Griffith, 
respondents.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  April  25,  1916.) 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied. 

Willard  BAKE3R  and  Charlie  Baker,  respts., 
V.  Hannah  KING,  applt.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  May  3, 
1916.)  Judgment  and  order  unanimously  af- 
firmed with  costs. 

Orville  BAXOH.  individually,  etc.,  et  al., 
applts.,  V.  LUlian  B.  FINK  et  al.,  respts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment    March  15,  1916.)     Order  (92  Misc. 
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Rep.  47,  155  N.  Y.  Snpp.  308)  affirmed  with 
$10  costs  and  dierbursements.    All  concur. 

BANK  OF  BUFFALO,  respt  ▼.  Adolph  F. 
WUPPERMANN.  Alfred  J.  Moisant,  Oneida 
Milling  Corporation,  defendants.  Drurie  S. 
Sanford.  deft.-applt.  (Supreme  Ck>urt,  Appel- 
late Division,  Third  Department.  May  3, 
1916.)  Order  reversed  and  default  opened,  on 
condition  that  the  defendant  Sanford,  within 
20  days  from  the  entry  of  this  order,  pay  all 
costs  in  the  action  to  date;  otherwise,  order 
affirmed  with  $10  costs  and  disbursements. 
Judgment  to  stand  as  security.    AH  concur. 

Marion  J.  BARKDE>T,  Applt,  v.  J.  Fred 
PI£}RSON,  Jr.,  and  ano.,  Respta.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  28,  1916.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 

John  BARRETT,  respondent,  v.  The 
BROOKLYN  HEIGHTS  RAILROAD  COM- 
PANT.  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  5,  1916.)  Judgment 
and  order  reversed,  and  new  trial  granted,  costs 
to  abide  the  event,  on  the  ground  that  the  ver- 
dict was  against  the  clear  weight  of  evidence. 
Jenks,  P.  J.,  and  Carr,  Stapleton,  Rich,  and 
Putnam,  JJ.,  concur. 

Mabel  BARRETTT,  an  infant,  by  John  Bar- 
rett, her  guardian  ad  litem,  respondent,  y.  The 
BROOKLYN  HEIGHTS  RAILROAD  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  May  5,  1916.) 
Judgment  and  order  reversed  and  new  trial 
granted,  ooets  to  abide  the  event,  on  the  ground 
that  the  verdict  was  against  the  dear  weight 
of  evidence.  Jenks,  P.  J.,  and  Carr,  Stapleton, 
Rich,  and  Putnam,  JJ.,  concur. 

Robert  A.  BEATTY  v.  Gustav  L.  ROSEJN- 
BERG.  (Supreme  Court,  Appellate  Division, 
First  Department  April  14,  1916.)  Motion 
denied  with  $10  costs.    Order  filed. 


Nancy  Emeline  BENNETT  v.  Lulu  L.  WIL- 
LIAMS, individually  and  as  administrator  with 
the  will  annexed  of  the  estate  of  Sarah  Aman- 
da Howe,  deceased,  Leonard  Williams.  Nettie 
E.  Ball,  Nellie  Legge  Price,  Frederick  Legge, 
Martin  L.  Legge  and  Jennie  £3.  Young.  (Su- 
preme CJourt,  Appellate  Division,  Third  Depart- 
ment May  3,  1916.)  Judgment  unanimously 
affirmed,  with  costs  to  each  defendant  separately 
answering,  on  the  authority  of  Lockwood  v. 
Mildeberger,  159  N.  Y.  181,  53  N.  E.  803. 

Abraham  BERGER,  Respt,  v.  EBLING 
BREWING  CO.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  B^rst  Department  April  28, 
1916.)  Order  affirmed  with  $10  costs  and  dis- 
bursements.   No  oiHuion.    Order  filed. 

Laurence  J.  BESRSHAD  and  Morris  E.  Gos- 
sett,  Appellants,  v.  Bernard  KAMBER,  Re- 
spondent (Supreme  Court,  Appellate  Term. 
First  I>epartment  April  11,  1916.)  Appeal 
from  Municipal  Court,  Borough  of  Manhattan, 
Seventh  District  Action  by  Laurence  J.  Ber- 
shad  and  Morris  E.  Gossett  against  Bernard 
Kamber.    From  a  judgment  for  defendant  dis- 


missing the  complaint  upon  the  opening  to  the 
jurv  of  plaintiffs*  counsel,  plaintiffs  appeal. 
Judgment  reversed,  and  new  trial  ordered. 

PER  C^URIAM.  An  examination  of  the  com- 
plaint herein  shows  that  a  good  cause  of  action 
was  stated  therein  and  there  was  nothing  in  the 
opening  of  plaintiffs'  counsel  to  the  Jury  which 
in  any  way  destroyed  or  impaired  the  sufficien- 
cy of  the  complaint  Judgment  reversed,  and 
new  trial  ordered,  with  $30  costs  to  appellant 
to  abide  the  event 


Olive  A.  BILLARD,  Applt,  y.  Henry 
BRASH  et  al.,  impld.  with  City  of  N.  Y., 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  April  7,  1916^  Judgment 
affirmed  with  costs.    No  opinion.    (>rder  filed. 

Olive  A,  BILLARD,  Applt,  ▼.  Henry 
BRASH  et  al.,  impld.  with  Henry  Wiener  and 
ano.,  Respts.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  April  7.  1916.)  Judg- 
ment affirmed  with  costs.  No  opinion.  Order 
filed.  

OUve  A.  BILLARD  v.  CITY  OF  NEW 
YORK  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  April  28,  1916.)  Mo- 
tion denied  with  $10  costs.    Order  filed. 


Nathan  BLAUSTEIN  et  aL,  Applts.,  ▼. 
GRAND  LODGE  OF  THE  U.  S.,  INDE- 
PENDENT ORDER  FREE  SONS  OF  IS- 
RAEL, Re^t  (Supreme  Court,  Appellate  Di- 
vision, First  Department  April  7,  1916.) 
Judgm^t  affirmed  with  costs.  No  opinion.  Or- 
der filed.  

Frederick  G.  BLEX:;HNER,  Respt,  y.  Stephen 
KRASE2R,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  May  5,  1916.) 
Order  (157  N.  Y.  Supp.  256)  affirmed  with  $10 
costs  and  disbursements,  with  leave  to  defend- 
ant to  withdraw  demurrer  and  to  answer  on 
payment  of  costs.    No  opinion.    Order  filed. 

George  BOCKHAUS  v.  INTERBOROUGH 
RAPID  TRANSIT  COMPANY.  (Supreme 
Ck>urt  Appellate  Division,  First  Department 
July,  1915.)  Motion  granted.  Memorandum 
per  curiam. 


Maria  BOLOGNESE,  respt,  T.  Frank  LIB- 
ERATORE,  applt.  (Supreme  Court  Appellate 
Division,  Third  Department  May  11,  1916.) 
Motion  granted  without  costs. 

William  C.  BONNER,  respondent  ▼.  John 
HILLER  and  Magdalena  M.  Hiller,  appellants. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment March  31.  1916.)  Judgment  affirm- 
ed, with  costa  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Stapleton,  and  Mills,  JJ.,  concur. 
Carr,  J.,  not  voting. 


etc. 


Vincenzo  BORELLI,  an  incompetent  person, 
c,    respondent    v.    GREENWOOD    CEME- 


TeKy,  appellant  (Supreme  Court  Appellate 
Division,  Second  Department  May  12,  1916.) 
Order  affirmed,   with   $10  costs  and  disburse- 
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menta    No  opinion.    Jenks,  P.  J.,  and  Thom- 
as, Carr,  Stapleton,  and  Mills,  JJ.,  concor. 

Adelbert  BOWDEN.  respt,  v.  LEHIGH 
VALLEY  R.  R.  CO.,  applt  (Supreme  Court, 
Appellate  Division,  BV>urth  Department  March 
22,  1916w)  Order  affirmed  with  costs.  All  con- 
cur. 


Catherine  BOWEN,  respt,  v.  GEORGE  A. 
RAY  MFG.  CO.,  impleaded  with  another,  applt. 
(Supreme  Ck>urt,  Appellate  EHvision,  Fourth  De- 
partment March  15,  1916.)  Order  affirmed 
with  f  10  costs  and  diabursements.    All  concur. 

Frederick  X.  BOWMAN  and  Joseph  Bow- 
man, doing  business  under  the  firm  name  and 
style  of  Bowman  Sales  Company,  applts.,  t. 
REMINGTON  MOTOR  COMPANY,  respt 
(Supr^ne  Court  Appellate  Division.  Third  De- 
partment May  8,  1916.)  Order  affirmed  with 
$10  costs  and  disbursements,  on  the  ground  that 
the  complaint  does  not  state  a  cause  of  action. 
All  concur,  except  Kellogg,  P.  J.,  dissenting. 

Francis  D.  BOWNE  ▼.  Elizabeth  B.  COLT 
et  aL  (Supreme  Court,  Appellate  Division, 
First  Department  April  14.  1916.)  Motion 
denied  with  $10  costs.    Order  filed. 

Thomas  E.  BOYD,  respt.,  v.  BUFFALO, 
LOCKPORT  &  ROCHESTER  RAILWAY 
CO.,  applt  (Supreme  Court,  Appellate  Divi- 
sion. Fourth  Department.  March  8,  1916.) 
Motion  to  dismiss  appeal  granted  unless  appel- 
lant serv^  typewritten  copy  of  brief  by  March 
10th  and  printed  copies  by  March  13th. 

Patrick  J.  BOYLAN,  respondent  v.  The 
CITY  OF  NEW  YORK,  appellant  (Supreme 
Court  Appellate  Division.  Second  Department 
April  25,  1916.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 

Christopher  BOYLE,  Applt,  v.  MALLORY 
STEAMSHIP  CO.,  Respt  (Supreme  Court 
Appellate  Division,  B^irst  Department  April 
20,  19ia)  Judgment  affirmed  with  costs.  No 
opinion.    (Page,  J.,  dissenting.)    Order  filed. 

William  BOYLE,  respondent  v.  TOWN  OF 
EASTCHESTBR,  appellant-  (Supreme  Court 
Appellate  Division,  Second  Department  April 
14,  1916.)  Judgment  and  order  unanimously 
affirmed,  with  costs.    No  opinion. 

BREEN  V.  SANTANONI  CONTRACTING 
CO.  DONOHUE  V.  SAME.  (Supreme  Court 
Appellate  Division,  First  Department  May  5, 
1916.)  Appeals  from  Trial  Term,  New  York 
County.  Actions  by  Alice  Breen  and  by  Mary 
Donohue  against  the  Santanoni  Contracting 
Company.  From  judgments  entered  upon  ver- 
dicts, and  from  orders  denying  motions  for  new 
trials,  defendant  appeals.  Judgments  and  orders 
reversed,  and  new  trials  ordered. 

PER  CURIAM.  We  are  of  opinion  that  the 
verdicts  of  the  jury  that  the  defendant  was 
guilty  of  negligence  are  against  the  weight  of 
eridence.     The  judirments  and  orders  appealed 


from  are  therefore  reversed  and  new  trials  or* 
dered,  with  costs  to  the  appellant  to  abide  the 
event 

r^n  BRESSLIN,  appellant  ▼.  STAR  COM- 
PANY, respondent  (Supreme  Court  Appel- 
late Division,  Second  Department  April  25, 
1916.)  Order  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  and  Stapleton,  Mills,  and  Putnam, 
JJ.,  concur.    Ridi,  J.,  not  voting. 


Bessie  E.  BRILL^  Respt,  v.  Isidor  C.  BRILL, 
Applt  (Supreme  Court  Appellate  Division, 
First  Department  April  14,  1916.)  Order  af- 
firmed with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Bessie  E.  BRILL  v.  Isidor  C.  BRILL.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  14,  1916.)  Motion  denied.  Order 
filed.  

In  the  Matter  of  Opening  BRONX  BOnL& 
VARD.  (Supreme  Court  Appellate  Division, 
First  Department  April  14,  1916.)  Motion 
granted  with  $10  costs.    Order  filed. 

In  the  Matter  of  the  Petition  of  the  BROOK- 
LYN TRUST  COMPANY,  to  Render  and  Set- 
tle its  Intermediate  Account  as  Trustee  under 
the  Will  of  Anna  K.  Weaver,  Deceased.  Leon- 
ard E.  Willis,  appellant.  (Supreme  Ck>urt,  Ap- 
pellate Division,  Second  Department.  April  14, 
1916.)  Decree  (92  Misc.  Rep.  674,  157  N.  Y. 
Supp.  547)  of  the  Surrogate's  Court  of  Kings 
County  affirmed  with  costs.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Carr,  Stapleton,  and  Mills, 
JJ.,  concur. 

Margaretha  BRUCKNER,  respondent  v.  The 
VAN  BRUNT  STREET  AND  BRIE  BASIN 
RAILROAD  CJOMPANY,  defendant  and  The 
Brooklyn  Heights  Railroad  Company,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment May  5,  1916.)  Judgment  and  order 
unanimously  affirmed,  with  costs.     No  opinion. 

Anthony  BRUNO,  respt,  v.  DELAWARE, 
LACKAWANNA  &  WESTERN  RAILROAD 
COMPANY,  applt.  (Supreme  Court  Appel- 
late Division,  Third  Department.  May  3, 1916.) 
Judgment  and  order  unanimously  affirmed  with 
costs. 

Michael  J.  BUCKLEY  and  Daniel  Buckley, 
infants,  etc.,  respondents,  v.  Loretta  BUCK- 
LEY et  aL,  respondents;  Alois  J.  Hofacker, 
appellant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  April  25,  1916.) 
Motion  for  resettlement  of  order  granted.  The 
proper  expenses  of  the  purchaser  in  examining 
the  title  should  be  charged  against  the  interest 
of  the  infant  plaintilCs  in  the  subject-matter  of 
the  action. 

In  the  matter  of  the  claim  of  (xeorge  BUR- 
TON for  compensation  under  the  Workmen's 
Compensation  Law,  claimant,  respt,  v.  JAMJEB 
A.   WHELAN   &   SONS,    Inc.,    and   another. 
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applts.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  11,  1916.^  Motion 
deni^. 

John  F.  CALIiAHAN,  respondent,  ▼.  The 
CONBY  ISLAND  AND  BROOKLYN  RAILr- 
ROAD  COMPANY,  appellant  (Supreme 
Court,  *  Appellate  Division,  Second  Depart- 
ment March  31,  1916.)  Judgment  and  or- 
der reversed  and  new  trial  granted,  costs  to 
abide  the  event.  The  plaintiff  sued  upon  two 
causes  of  action,  namely,  false  arrest  and  mali- 
cious prosecution.  He  recovered  a  general  ver- 
dict. Although  the  evidence  was  sufficient  to 
uphold  a  verdict  upon  the  first  cause  inasmuch 
as  it  justified  the  conclusion  that  defendant 
through  its  officer  or  officers  personally  partici- 
pated in  the  arrest  by  direct  act  or  personal  pro- 
curement, and  therefore  the  defendant  could  be 
held  liable  unless  it  established  justification 
(Schultz  V.  Greenwood  Cemetery,  190  N.  Y. 
278,  83  N.  B.  41 ;  Farman  v.  Feeley.  56  N.  Y. 
453),  there  must  be  a  new  trial,  inasmuch  as, 
upon  the  second  cause  of  action,  the  plaintiff, 
with  the  burden  to  prove  want  of  probable  cause 
and  malice  (Schultz  v.  Greenwood  Cemetery, 
supra;  Rawson  v.  Leggett,  184  N.  Y.  504,  77 
N.  E.  662),  failed  to  establish  that  cause  of  ac- 
tion by  a  fair  preponderance  of  credible  proof 
(Schultz  V.  Greenwood  Cemeteir,  supra ;  Newell 
on  Malicious  Prosecution,  p.  290).  It  was  es- 
sential that  he  should  establish  both  want  of 
probable  cause  and  malice.  Conner  v.  Wetmore, 
110  App.  Div.  440,  96  N.  Y.  Supp.  999.  Jenks, 
P.  J.,  and  Stapleton,  Mills,  Rich,  and  Putnam, 
JJ.,  concur. 

William  S.  CALNAN  ▼.  Emory  M.  COFFIN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  14,  1916.)  Application  denied 
with  $10  costs.     Order  signed. 


Mary  CANEPARI,  as  admx.,  Respt,  ▼. 
BERNHEIMER  &  SCHWARTZ  PILSBNER 
BREWING  CO.,  Applt  (Supreme  Court  Ap- 
pellate Division,  First  Department  April  20, 
1916.)  Judgment  and  order  reversed  and  new 
trial  ordered  with  costs  to  appellant  to  abide 
event,  unlessplaintiff  stipulates  to  reduce  ver- 
dict to  $18»000;  in  which  event,  judgment  as 
so  modified  and  order  affirmed  without  costs. 
No  opinion.     Settle  .order  on  notice. 

In  the  matter  of  the  petition  of  Emma  0. 
CARPENTER  and  John  Allen,  respondents,  to 
require  George  E.  Green,  as  State  Commission- 
er of  Excise,  respondent,  and  John  Dannecker, 
appellant,  to  show  cause  why  liquor  tax  certifi- 
cate No.  18097  should  not  be  revoked,  etc. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment May  5,  1916.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Stapleton,  Mills,  Rich,  and 
Putnam,  JJ.,  concur. 

In  the  Matter  of  James  W.  CARPENTER, 
an  Attorney.  ■  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  5,  1916.)  Mo- 
tion granted,  and  application  referred  to  Hon. 
Josiah  T.  Marean  as  official  referee,  to  hear  and 
report  as  to  the  two  charges  and  the  specifica- 


tions thereof  contained  in  the  paragraphs  of  the 
petition  marked  third  to  tenth  inclusively.  The 
remaining  specifications  in  the  petition  are  dis- 
missed, and  a  direction  to  that  effect  should  be 
incorporated  in  the  final  order.  Settle  order  be- 
fore Mr.  Justice  Stapleton- 

Clinton  S.  CARR,  as  trustee  in  bankruptcy, 
etc.,  of  George  It  Dixon,  respt,  v.  George  R. 
DIXON  and  Harriet  Fitch,  applts.,  impleaded 
with  others.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  March  8,  1916.) 
Motion  granted,  and  appeal  dismissed  with  costs. 


Giuseppe  CATERING,  Admr.,  Applt,  ▼. 
THIRD  AVENUE  R.  CO.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
April  14,  1916.)  Order  affirmed  with  $10  coets 
and  disbursements.    No  opinion.    Order  filed. 

Matter  of  Robert  S.  CHAPIN  v.  Marcus  M. 
MARKS  and  ano.  (Supreme  Court,  Appellate 
Division,  First  Department  April  14,  1916.) 
Motion  denied  with  $10  costs.     Order  filed. 

Effie  H.  CHAPMAN,  respt.,  v.  GENESEE 
REDUCTION  CO.,  applt.  (Supreme  Court, 
Appellate,  Division,  Fourth  Department 
March  22,  1916.)  Judgment  and  order  reversed 
and  new  trial  granted,  with  costs  to  appellant 
to  abide  event  upon  the  ground  that  the  plain- 
tiff failed  to  prove  by  the  weigrht  of  the  evidence, 
that  garbage  was  spilled  upon  the  walk  or  that 
she  was  in  the  exercise  of  due  care.  All  concur, 
except  Kruse,  P.  J.,  and  Foote,  J.,  who  dissent 

Harry  CHESTNUT,  appeUant  ▼.  NEW 
YORK  CONSOUDATED  RAILROAD  COM- 
PANY, respondent  (Supreme  Court  Appel- 
late Division,  Second  Department  March 
31,  1916.)  On  reargument  judgment  and  or- 
der reversed  and  new  trial  granted,  costs  to 
abide  the  event  As  a  train  si^  falling  from 
defendant's  elevated  structure  struck  plain- 
tiff, his  complaint  should  not  be  held  to  tie  him 
down  to  proving  affirmatively  that  the  train 
had  jarred  it  off  the  hooks.  Plaintiff  obviously 
did  not  know,  and  did  not  allege  just  how  the 
sign  became  detached  and  fell  into  Myrtle  Ave- 
nue. He  charged  a  fastening  not  sufficient  to 
prevent  the  sign  from  being  jarred  off.  Being 
thus  injured  while  lawfully  on  a  public  street, 
his  allegation  of  a  common  ordinary  hook  did 
not  require  him  to  show,  or  the  jury  to  find, 
that  the  sign  fell  by  reason  of  the  jar  and  vi- 
bration of  the  passing  train.  Hence  plaintiff's 
exception  at  folio  184  was  well  taken.  Jenka, 
P.  J.,  and  Thomas,  Stapleton,  and  Putnam,  J  J., 
concur.    Carr,  J.,  not  voting. 

CHRISTIAN  WEYAND  BREWING  CO., 
respt,  V.  Ellen  J.  McGUIRE,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  22,  1916.)  Judgment  affirmed  with  costs. 
All  concur. 


Freeman  A.  CHURCH,  respt.  v.  Ellis  A. 
GRIFFITH,  impleaded,  etc.,  applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
March  29,  1916.)  Order  affirmed  with  $10 
costs  and  disbursements.    All  concur. 
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The  CITT  OF  NEW  ROCHELLE,  respond- 
ent, ▼.  NEW  EOCHELLB  COAL  &  LUMBER 
COMPANY,  appellant  (Sapreme  Court,  Ap- 
rellate  Division,  Second  Department.  April 
25,  1916.)  Judgment  affirmed,  witli  costs,  on  the 
opinion  of  Mr.  Justice  Mills  at  Special  Term 
(83  Misc.  Rep.  194,  144  N.  Y.  Supp.  852). 
Stapleton,  Rich,  and  Putnam,  JJ.,  concur. 
Thomas,  J.,  dissents  (on  the  ground  that  the 
locus  in  quo  has  not  been  traveled  or  used  as 
a  highway  for  more  than  six  years  before  the 
commencement  of  the  action,  and  that  under 
Highway  Law  [Consol.  Laws,  c.  ^J  §  234, 
it  had  ceased  to  be  a  highway) ;  with  whom 
Jenks,   P.   J.,  concurs. 

The  CITY  OF  NEW  YORK,  applt.,  v.  F.  J. 
R.  CLARKE,  as  sole  executor  of  the  last  will 
and  testament  of  John  J.  Linson,  deceased,  Ever- 
ett Fowler  and  Augustus  H.  Van  Buren,  respts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  3,  1916.)  Judgment  affirmed 
with  costs.  All  concur^  except  Kellogg,  P.  J., 
dissenting.    Ckx:hrane,  J.,  not  sitting. 


In  the  matter  of  the  final  judicial  settlement 
of  the  accounts  of  George  M.  CLAPP,  etc.,  re- 
spondent; Warren  E.  Clapp  et  al.,  by  Charles 
W.  Boote,  their  guardian  ad  litem,  appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department  April  7,  1916.)  Motion  granted 
to  the  extent  of  remitting  the  printed  papers 
now  on  file  in  this  court  to  the  Surrogate's 
Court  of  Dutchess  County  for  the  purpose  of  re- 
settling the  case;  in  all  other  respects,  motion 
denied. 

Clara  G.  CLARK.  Respt,  v.  Carrie  B.  GUY- 
ON,  impld^  Applt  (Supreme  Court  Appellate 
Division,  First  Department  April  28,  1916.) 
Judgment  affirmed  with  costs.  No  opinion.  Oiv 
der  filed. 

Koppel  COHEN,  appellant  v.  Rudolph  NEW- 
MAN, respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  May  5,  1916.) 
Order  of  the  Appellate  Term  (91  Misc.  Rep.  561, 
155  N.  Y.  Supp.  30)  reversed  and  new  hearing 
ordered,  costs  to  abide  the  event  upon  the  dis- 
senting opinion  of  Maddox,  J.,  at  the  Appel- 
late Term.  Carr,  Stapleton,  and  Mills,  JJ., 
concur.  "•*-■'  -  — 
affirm* 


Jenks,  P.  J.,  and  Thomas,  J.,  vote  to 


COLONIAL  SAVINGS  BANK  &  TRUST 
CO.,  Respt,  V.  MORTON  TRUCK  &  TRACTOR 
Co.,  impld.,  ApiHt  (Supreme  Court,  Appellate 
Division,  First  Department  April  14,  1916.) 
Order  affirmed  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


The  COMMISSIONER  OF  PUBLIC  CHAR- 
ITIES OF  THE  CITY  OF  NEW  YORK,  on 
complaint  of  Mary  Milnik,  respondent,  y.  Louis 
HALPERIN,  appellant.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  April  T, 
1916.)  Order  of  filiation  of  the  Court  of  Special 
Sessions  reversed  and  defendant  discharg«l,  on 
the  ground  that  the  determination  upon  which  it 
was  made  was  against  the  weight  of  evidence. 
Jenks,  P.  J.,  and  Thomas,  Stapleton,  and  Mills, 
J  J.,  concur.    Carr,  J.,  not  voting. 


COMMONWEALTH  WATER  COMPANY, 
appellant,  v.  Henry  C.  BRUNNER  and  Fannie 
A.  Brunner,  respondents.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  March 
31,  1916.)  Order  affirmed,  with  $10  costo  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Rich,  and  Putnam,  JJ.,  concur.  Carr, 
J.,  not  YOting. 

Mary  CJONDON,  Applt,  v.  AARON  BUCHS- 
MAUM  (DO.,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  April  14, 
1916.)  Order  affirmed  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 

Eva  CONKLIN,  respondent,  ▼.  Robert  Edgar 
CONKLIN  and  others,  respondents;  Elizabeth 
Klein  and  another,  appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
7,  1916.)  Judgment  of  the  County  Court  of 
Queens  (bounty  affirmed  by  default,  with  costs. 
Jenks,  P.  J.,  and  Stapleton,  Mills,  Rich,  and 
Putnam,  JJ.,  concur. 


Timothy  CONKLIN.  respt,  v.  SYRACUSE 
RAPID  TRANSIT  RAILWAY  CO.,  applt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  March  29,  1916.)  Judgment  and 
oroer   affirmed   with   costs.     All  concur. 


Margaret  E.  COOK,  respt,  v.  William  J. 
CONNORS,  applt  (Supreme  Court  Appellate 
Division,  Fourth  Department  March  8,  1916.) 
Motion  to  dismiss  appeal  granted  unless  appel- 
lant file  and  serve  printed  record  in  ten  days. 

Watts  T.  COOKE  and  John  R.  Cooke,  re- 
spondents. V.  WESTCHESTER  ENGINEER- 
ING COMPANY  and  another,  appellants,  and 
others,  defendants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  31,  1916.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  and  Thomas.  Mills,  and  Rich,  JJ., 
concur.    Carr,  J.,  not  Toting. 

Robert  COOPER,  Jr.,  respt,  v.  Leonard  W. 
HALL  and  one,  applts.  ^upreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
15,  1916.)  Judgment  and  order  affirmed  with 
costs.     All  concur. 

Charles  T.  COOPER,  by  his  guardian  ad 
litem,  Thomas  T.  Cooper,  respondent,  v.  Mat- 
thew VIERBNGLB,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  25,  1916.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jenks.  P.  J., 
and  Thomas,  Carr,  Stapleton,  and  Mills,  J  J., 
concur. 

CORPORATION  OF  THE  FINE  ARTS 
BUILDING,  Applt,  V.  William  F.  CON- 
NOR &  ano.,  respta  (Supreme  Court  Appel- 
late Division,  First  Department  April  28, 
1916.)  Judgment  affirmed,  with  costs.  No  opin- 
ion.    Order  filed. 

James  CORRIGAN  y.  GREEN  FUEL 
ECONOMIZER.  (Supreme  0>urt  Appellate 
Division.  Second  Department  April  25,  1916.) 
Motion  for  stay  granted  on  condition  that  appel- 
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lant  perfect  the  appeal,  place  the  case  on  the 
May  calendar  and  be  reaay  for  argument  when 
reached. 

Jesse  M.  COWAN,  applt,  v.  Sarah  L.  BAR- 
NLM,  respt  (Supreme  Court,  Appellate  Divi- 
sion. Fourth  I>epartment  March  8,  191d.) 
Motion  granted  and  appeal  dismissed  with  costs. 

WilUam  A.  COWAN,  applt.,  ▼.  Sarah  Lu  BAIU 
NUM,  respt.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  8,  1916.) 
Motion  granted  and  appeal  dismissed  with  costs. 

Mary  COX,  Respt.  v,  ST.. LUKE'S  HOME 
FOR  AGED  WOMm,  Applt.  (Supreme  Court, 
Appellate  Division,  £^st  Department.  May  5, 
1916.)  Appeal  from  Trial  Term,  New  \ork 
County.  Action  by  Mary  Cox  against  St  Luke's 
Home  for  Aged  Women.  From  judgment  for 
plaintiff  and  order  denying  new  trial,  defendant 
appeals.    Reversed,  and  complaint  dismissed. 

PER  CURIAM.  We  are  of  the  opinion  that 
the  evidence  failed  to  establish  defendant's  neg- 
ligence, and  for  that  reason  the  defeudaut's  mo- 
tion to  dismiss  the  complaint,  at  the  close  of 
plaintiff's  case,  and  renewed  at  the  close  of  the 
whole  case,  should  have  been  granted.  The 
judgment  and  order  appealed  from  are  therefore 
reversed  with  costs,  and  the  complaint  dismissed 
with  costs.    Order  filed. 

Millard  M.  CRANE,  respt,  v.  Elmer  W. 
KELLBY,  applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  22, 1916.) 
Motion  to  dismiss  appeal  granted,  unless  appel- 
lant be  ready  to  argue  appeal  on  March  28, 
1916.  ^^^ 

In  the  matter  of  the  application  of  the  City 
of  New  York  relative  to  acquiring  title, 
etc.,  CRESCENT  STREET,  BOROUGH  OF 
QUEENS.  Frederick  Ayer  et  al.,  appellants; 
City  of  New  York  et  al.,  respondents.  (Su- 
preme Court,  Appellate  EH  vision.  Second  De- 
partment. May  5,  1916.)  Motion  denied,  with- 
out costs. 

In  the  matter  of  the  application  of  Joseph 
M.  CJROOKS,  for  admission  to  the  bar.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment.   April  7,  1916.)    Application  granted. 


Bridget  T.  CUNNINGHAM  and  Roger  Cun- 


ningham, respondents,  v.  William  G.  MUL- 
LIGAN and  Agnes  K.  Murphy  Mulligan,  appel- 
lants.     (Supreme    Court,    Appellate    Division, 


reversed,  with  $10  costs  and  disbursements,  and 
warrant  of  arrest  vacated.  Taking  the  deed 
of  premises  1980  Madison  avenue,  as  shown  by 
plaintiffs*  formal  receipt,  with  the  other  docu- 
ments, including  the  later  agreement  of  July 
27,  1914,  and  the  accompanying  assignment  of 
the  ^10,000  mortgage  on  461  East  Tremont  ave- 
nue, left  no  case  for  charging  defendants  with 
embezzlement  and  misapplication  of  funds,  which 
was  the  basis  for  this  order  of  arrest.  Jenks, 
P.  J.,  and  Stapleton,  Mills,  Rich,  and  Putnam, 
J  J. .  concur. 


Josiah  F.  DAGGErTT,  appeUant,  v.  INTER- 
BOROUGH  RAPID  TRANSIT  COMPANY, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, (Second  Department  April  14,  1916.) 
Jud^ent  unanimously  affirmed,  with  costs.  No 
opinion. 

F.  Marciano  D'ARSI,  Respt,  v.  NAVIGAZI- 
ONE  ALTA  ITALIA,  Ltd.,  Applt  (Supreme 
Court,  Appellate  Division,  E^rst  Department 
May  5,  19160  Determination  (91  Misc.  Rep. 
10,  154  N.  y.  Supp.  158)  affirmed  with  coaU. 
No  opinion.    Order  filed. 

Ida  DASS,  indy.,  etc.,  Applt.,  t.  MUdred 
GALLAND  et  al.,  Respt  (Supreme  Court  Ap- 
pellate Division,  First  Department  April  14, 
1916.)  Order  affirmed  with  $10  costs  and  dis- 
bursements.    No  opinion.    Order  filed. 

John  DA  VIES,  Respt,  v.  MISSOURI,  KAN- 
SAS  &  TEXAS  RY.  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
Api-il  20,  1916.)  Judgment  affirmed  with  costs. 
No  opinion.     Order  filed. 

John  E.  DAVIS,  appellant,  v.  Sarah  O.  DA- 
VIS and  May  A.  Hoffman,  as  administratrices, 
etc.,  respondents.  (Supreme  Court  Appellate 
Division,  Second  Department  April  7,  1916.) 
Motion  denied,  upon  condition  that  appellant 
perfect  his  appeal,  place  the  same  on  &e  May 
calendar,  and  be  ready  for  argument  when  reach- 
ed;   otherwise,  motion  granted  with  $10  costs. 

John  E  DAVIS,  appelhint,  v.  Sarah  C.  DA- 
VIS and  May  A.  Hoffman,  as  administratrices, 
etc.,  respondents.  (Supreme  (>)urt.  Appellate 
Division,  Second  Department  May  5,  1916.) 
Judgment  affirmed  by  default,  with  costs.  Jenks, 
P.  J.,  and  Thomas,  Carr,  MIIIb,  and  Rich,  JJ^ 
concur. 

Lesnder  J.  DE  BEKKER,  respondent  t. 
FREDERICK  A.  STOKES  COMPANY  and 
another,  appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  April  25,  1916.) 
Motion  denied,  without  costs. 

Maria  A.  DE  CARRILLO,  respondent,  ▼. 
Luis  F.  CARRILLO,  appellant  (Supreme 
Court,  Apnellate  Division,  Second  Department. 
May  0,  1916.)  Judgment  and  order  reversed, 
and  complaint  dismissed,  without  costs,  upon 
the  ground  that  there  is  no  satisfactory  evi- 
dence that  the  treatment  of  the  defendant  has 
been  cruel  and  inhuman;  that  there  has  been 
any  conduct  on  the  part  of  defendant  that  would 
render  it  unsafe  and  improper  for  the  plaintiff 
to  live  and  cohabit  with  him;  that  he  has  neg- 
lected and  refused  to  provide  for  her,  or  that  he 
abandoned  her.  His  absence  in  California  was 
not  an  abandonment  within  the  meaning  of  sec- 
tion 1762  of  the  Code  of  Civil  Procedure.  Jenks, 
P.  J.,  and  Carr  and  Rich,  J  J.,  concur.  Thomas 
and  Mills,  JJ.,  dissent. 

Josephine  DECKBTR.  applt.,  v.  Nelson  BAS- 
SETT.  respt.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  May  3,  1916.)  Jadg^ 
ment  unanimously  affirmed  with  costs. 
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Mary  DS>B»  rerot..  t.  CORNING  &  PAINT- 
KD  POST  ST.  BYy  applt.  (Supreme  Court. 
Appellate  Dirision,  Fourth  Department.  March 
15,  1916.)  Judgment  and  order  reversed  and 
new  trial  granted,  with  costs  to  appellant  to 
abide  event  Held:  That  the  finding  of  the 
jury  that  the  car  stopped  and  started  with  a 
sudden  jerk,  is  against  the  weight  of  the  evi- 
dence. All  concur,  except  Kruse,  P.  Jn  who 
dissents. 

Margaret  F.  DBFFLAY,  respondent,  v.  Mul- 
ford  MARTIN,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  April  loS, 
1916.)  Judgment  and  order  unanimously  affirm- 
ed, with  costs.     No  opinion. 


James  C.  DB  GROFF,  respondent,  v.  An- 
tonio PANSINI  et  al.,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  7,  1916.)     Motion  denied,  with  $10  costs. 

Emma  J.  DE3LAB£ATE}R,  respondent  ▼. 
SAKS  &  COMPANY,  appellant  (Appeal  No. 
1.)  (Supreme  Court,  Appellate  Division,  Sec- 
ond  Department.  March  31,  1916.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Mills,  and 
Rich,  J  J.,  concur.     Carr,  J.,  not  voting. 


lOmma  J.  DBLAMATEJR,  respondent  ▼• 
SAKS  &  COMPANY,  appellant  (Appeal  No. 
2.)  ([Supreme  Court,  Appellate  Division,  Sec- 
ond Department  March  31,  1916.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Mills,  and 
Rich,  J  J.,  concur.    Carr,  J.,  not  voting. 


In  the  Matter  of  the  Probate  of  the  Last 
WILL  and  Testament  OF  Virgilio  DEL  GBN- 
0VESB5,  deceased.  (Supreme  Court,  Appellate 
Division,  Second  Department  April  7,  1916.) 
Motion  denied,  without  costs. 

LiUian  T.  DEMPSBY,  appellant,  v.  Michael 
F.  O'ROURKE,  as  administrator,  etc.,  appel- 
lant ;  Elmma  R.  Comly  et  aL,  respondents.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment April  7,  1916.)  Motion  denied,  with- 
out costs,  without  prejudice  to  renewal  of  same 
if  appellant  do  not  comply  with  the  order  of 
this  court  of  February  11,  1916,  within  twenty 
days. 

Frederick  D.  DIBDRICH,  Jr.,  respt,  T. 
UNITEJD  TRACTION  COMPANY,  applt 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  3,  1916.)  Judgment  and  order 
unanimously  affirmed  with  costs. 

In  the  matter  of  the  claim  of  Guiseppa  DI 
PAOLO  et  al.,  etc.,  respts.,  v.  THOMAS  CRIM- 
MINIS  CONTRACTING  COMPANY,  employer, 
and  llie  E>mployers*  Mutual  Insurance  Com- 
pany of  New  York,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  3,  1916.)  Award  affirmed.  All 
concur,  except  Lyon,  J.,  dissenting. 


Francesco  DI  TOMMASO,  applt.  v.  SYRA- 
CUSE UNIVERSITY,  respt  (Supreme  Court 
Appellate  Division,  Fourth  Department    March 


29,  1916.)  Motion  for  leave  to  appeal  to  Court 
of  Appeals  granted,  and  questions  for  review 
certined. 

Arthur  L.  DIXON,  pUf.,  v.  VBLIB  MOTOR 
VEHICLE!  CO^  deft  (Supreme  Court  Appel- 
late Division,  Fourth  Department  March  8, 
1916.)  Appeal  dismissed  without  costs  upon 
stipulation  nled. 

Isabella  R.  DOEHIFLER,  appellant,  v.  Sarah 
B.  POTTBESRG,  individually,  etc.,  et  al.,  de- 
fendants; Abraham  Doerfler,  respondent  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment May  5,  1916.)  Motion  denied,  with 
$10  costs. 

Frank  DONATO,  appellant,  y.  John  D.  HAL- 
LOCK  et  al.,  respondents;  Annie  Metzler  et 
al.,  defendants.  (Appeal  No.  1.)  (Supreme 
Court  Appellate  Division,  Second  Department. 
March  31;  1916.)  Interlocutory  judgment  af- 
firmed, with  costs,  on  authority  of  Bachmann 
V.  Spinghel,  164  App.  Div.  725,  149  N,  Y.  Supp. 
610.  Jenks,  P.  J.,  and  Thomas,  Stapleton,  and 
Mills,  JJ.,  concur.    Carr,  J.,  not  voting. 

Frank  DONATO,  appellant,  v.  John  D.  HAL- 
LOCK  et  al.,  respondents ;  Robert  Pickens  and 
another,  defendants.  (Appeal  No.  2.)  (Supreme 
Court  Appellate  Division.  Second  Department. 
March  31,  1916.)  Interlocutory  judgment  af- 
firmed, with  costs,  on  authority  of  bachmann  v. 
Spinghel,  164  App.  Div.  7;i5.  149  N.  Y.  Supp. 
610.  Jenks,  P.  J.,  and  Thomas,  Stapleton,  and 
Mills,  JJu  concur.    Carr,  J.,  not  voting. 

In  the  matter  of  the  application  of  Vincent  P. 
DONIHEiE)  for  the  cancellation  of  assessments, 
etc.,  for  acquiring  title  to  West  27th  Street,  etc. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  12,  1916.)  The  grant  was 
asked  for  and  accepted  by  the  city.  If,  as  now 
appears,  the  ceded  title  did  not  reach  to  the 
street  center  line,  there  is  no  ground  to  charge 
deceit,  fraud,  or  bad  faith,  llie  city  having  ac- 
cepted and  recorded  the  deed,  and  having  never 
rejected  same,  cannot  now  disaffirm,  without  re- 
storing respondent  to  his  original  position, 
which  it  is  now  too  late  to  do.  Order  affirmed, 
with  $10  costs  and  disbursements.  Jenks,  P. 
J.,  and  Stapleton,  Mills,  Rich,  and  Putnam,  JJ., 
concur. 

Mary  HJ.  DONOHUE  et  al.,  by  James  Dono- 
hue,  their  guardian  ad  litem,  Respondents,  v. 
John  PBPPARD  and  George  F.  Mclnerney, 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  May  12,  1916.)  Ap- 
peal from  Special  Term,  Kings  County.  Action 
by  Mary  E.  Donohue  and  others  against  John 
Peppard  and  another.  From  a  judgment  for 
plaintiffs,  defendants  appeaL  Reversed,  and 
new  trial  granted. 

PER  CURIAM.  We  think  that  the  evidence 
of  the  relations  between  the  decedent  on  the  one 
side  and  the  defendants  and  her  brother  James 
on  the  other,  and  of  her  feeble  condition,  was 
such  that  the  defendants  were  called  upon  to 
prove  affirmatively  that  the  deed  was  her  vol- 
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untary  act,  well  understood  by  her  and  per- 
formed by  her  without  any  undue  influence  or 
deception  exerted  upon  her  by  any  of  them. 
The  record  does  not  clearly  indicate  to  us  that 
that  burden  was  successfully  borne;  and,  as 
the  case  evidently  was  not  tried  or  decided  up- 
on that  theory,  but  rather  upon  that  of  an  oral 
trust  agreementj^we  think  that  a  new  trial 
should  be  had.  We  conclude  also  that  Dr.  Love 
was  incompetent  as  a  witness  to  decedent's  con- 
dition, under  section  834  of  the  Code  of  Civil 
Procedure,  and  the  objections  to  his  testimony, 
taken  at  folios  88  to  97,  should  have  been  sus- 
tained. Judgment  reversed  and  new  trial  grant- 
ed, costs  to  abide  the  event,  upon  the  ground 
that  the  following  findings  of  fact  are  contrary 
to  the  evidence,  viz. :  (a)  Findings  seventh  and 
thirteenth,  so  far  as  they  find  that  there  was 
any  agreement  on  the  part  of  the  decedent  that 
"the  said  property  would  ultimately  inure  to 
the  benefit"  of  the  plaintiffs,  (b)  Finding  eighth, 
(c)  The  following  part  of  finding  fifteenth,  viz.: 
"And  that  there  was  no  consideration  for  the 
making  of  said  deed."  (d)  The  following  part 
of  finding  sixteenth,  viz.:  "And  incompetent  to 
make  said  deed."  (e)  So  much  of  finding  sev- 
enteenth as  states,  in  effect,  that  decedent  ex- 
ecuted the  deed  while  incompetent  to  make  it; 
and  (f)  so  much  of  finding  twentieth  as  states,  in 
effect,  that  decedent  executed  the  deed  while  in- 
competent to  make  it,  and  also  the  following 
part  of  said  finding  twentieth,  viz. :  "That  the 
said  deed  held  by  the  said  defendants  was  only 
in  trust  for  the  sole  use  and  benefit  of  the  said 
infant  plaintiffs,  to  the  exclusion  of  the  said 
James  Donohne,  individually"— and  that,  there- 
fore, the  conclusion  of  law  that  the  deed  to  the 
defendants  was  in  trust  for  the  benefit  of  the 
plaintiffs  is  unwarranted. 

Richard  M.  DORSET,  Respt.,  v.  HOULDER, 
WEIR  &  BOYD,  General  Petroleum  Co..  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  28, 1916.)  Order  affirmed  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 

Henry  DOSCHEJR  et  al.,  as  executors,  etc., 
respondents,  v.  Theodore  OBERMEYER  et  al., 
appellants,  and  another,  defendant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  31,  1916.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
with  $10  costs,  upon  the  ground  that  the  alle- 
gations sought  to  be  stricken  out  are  irrelevant 
to  plaintiffs*  cause  of  action,  which  is  that  of  a 
creditor  against  officers  and  directors  of  a  corpo- 
ration for  misappropriation  of  assets,  and  it  is 
immaterial  by  what  means  the  said  officers  and 
directors  induced  the  stockholders  to  consent  to 
the  transfer  of  such  assets.  The  practice  is  in 
accord  with  Hilton  v.  Carr.  40  App.  Div.  490, 
403,  58  N.  Y.  Supp.  134  and  Bradley  v.  Sweeny 
(No.  1)  120  App.  Div.  315,  105  N.  Y.  Supp.  296. 
Jenks,  P.  J.,  and  Thomas,  Mills,  and  Rich,  JJ., 
concur.    Carr,  J.,  not  voting. 


John  DOW,  respondent,  v.  PATRICK  RYAN 
GONSTRUCrriON  CORPORATION,  appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  May  12,  1916.)  Judgment 
and  order  reversed  and  new  trial  granted,  costs 


to  abide  the  event,  on  the  ground  that  the  ver- 
dict finding  the  defendant  negligent  for  not 
blocking  and  wedging  the  derrick  mast  as  it 
was  lying  temporarily  across  the  street,  is 
against  the  greater  weight  of  evidence.  Jenks, 
P.  J.,  and  C^rr,  Stapleton,  Rich,  and  Putnam, 
JJ.,  concur. 

Francis  W.  DOXSEE,  as  testamentary  guard- 
ian of  Albert  S.  Boyce,  etc.,  respondent  v.  Lou- 
is N.  SANFORD.  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
5,  1916.)  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Oarr,  Stapleton, 
Rich,  and  Putnam,  JJ.,  concur. 

Wladislaw  DRAGWA,  respondent,  t.  TEDE- 
WATBR  PAPER  MILLS  COMPANY,  appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  May  5,  1916.)  Order  modi- 
fied by  striking  therefrom  the  provision  thereof 
permitting  the  service  of  an  amended  complaint 
and  in  place  thereof  substituting  the  foUowinir: 
Ordered  further  that  upon  plaintiff  complying 
with  the  aforesaid  condition,  the  direction  dis- 
missing the  complaint  be  and  the  same  hereby  is 
set  aside,  with  leave  to  the  plaintiff  to  move  at 
Special  Term  for  permission  to  make  and  serve 
an  amended  complaint  as  he  may  be  advised  ; 
order  as  so  modified  affirmed,  without  costs  to 
either  party.  No  opinion.  Jenks,  P.  J.,  and 
Carr.  Stapleton,  and  Mills,  JJ.,  concur.  Thom- 
as, J.,  dissents. 

In  the  Matter  of  Albert  W.  DUCKWORTH. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  7,  1916.)  Report  approved 
and  proceeding  dismissed.  Settle  order  on  no- 
tice. 

In  the  matter  of  the  application  of  Edwin 
DUFFBY,  etc.,  for  a  writ  of  mandamus  v.  John 
J.  Clark,  as  county  treasurer  of  Onondaga 
county,  etc.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  March  29,  1916.) 
Order  affirmed  with  costs.  All  concur,  except 
Lambert  and  Merrell,  JJ.,  who  dissent 

In  the  matter  of  •proving  the  Last  Will  and 
Testament  of  Martha  E.  DURBAN,  deceased. 
Lillian  Richter,  appellant.    (Supreme  Court  Ap- 

Jellate  Division,  Second  Department  April  14. 
916.)  In  view  of  the  incomplete  wording  of 
the  attestation  clause,  and  the  unsatisfactory  tes- 
timony of  the  two  subscribing  witnesses  called, 
we  think  the  court  cannot  infer  a  due  publica- 
tion of  the  paper  as  the  deceased's  will.  As  the 
third  witness  was  not  produced,  a  new  trial 
should  be  had.  The  decree  of  the  Surrogate's 
Court  of  Richmond  County  is  therefore  reversed, 
and  a  new  trial  ordered,  costs  to  abide  the  final 
award  of  costs.  The  allowance  of  $500  under 
section  2748  of  the  Codeof  Ci^vil  Procedure,  to 
the  special  guardian,  was  not  excessive,  consid- 
ering the  services  performed  and  the  value  of  the 
estate.  Jenks,  P.  J.,  and  Stapleton,  Mills,  Rich, 
and  Putnam,  JJ.,  concur. 

I.€0  L.  D'UTASSY  v.  WiUiam  M.  BAR- 
RETT.    (Supreme   Court,    Appellate  Division, 
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First    Department    April    14,    191d.)    Motion 
granted ;  qiteations  certified.    Order  filed. 

£ASTCUE8T1&H  SAVIN^SS  BANK,  re- 
spondent, T.  Caroline  A.  DOW,  and  others,  de- 
fendants; Holmes  Jones,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department, 
April  7,  1916.)    Motion  granted,  with  $10  costs. 

In  the  matter  of  the  application  of  the  City  of 
New  York,  relative  to  acquiringtitle,  eta  Open- 
ing and  extending  EAST  TWELFTH  STREET, 
etc.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  14,  1916.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Carr,  Mills 
and  Bach,  JJ.,  concur. 

Frederick  EDELATBIN,  Applt,  v.  CONEY 
ISLAND  &  BROOKLYN  R.  CO..  Respt  (Su- 
preme  Court,  Appellate  Division,  First  Depart- 
ment. April  28,  1916.)  Judgment  and  orders 
affirmed  with  costs.  No  opinion.  (Clarke,  P.  J., 
dissenting.)    Order  filed. 

In  the  Matter  of  the  ELBKTION  OF 
THE  TRUSTEES  OF  SHILOH  BAPTIST 
CHURCH.  Petition  of  Henry  S(X)TT  et  aL 
(Supreme  Court,  Appellate  Divisi<m,  Second  De- 
partment May  5,  1916.)  Motion  granted.  Re* 
settle  order  before  Mr.  Justice  Mills. 

The  EQUITABLE  TRUST  CJOMPANY  OF 
NEW  YORK,  applt,  v.  DEPOSIT  MILLING 
CX>MPANY.  respt  (Supreme  Court,  Appellate 
Division,  Third  Department  May  11,  1916.) 
Motion  granted. 

Arthur  G.  HRLANGER,  appellant  ▼■  Harriet 
E.  ERLANGER,  respondent.  (Supreme  Court 
Appellate  Division,  Second  Department  April 
14,  1916.)  Motion  for  stay  granted  only  in  so 
far  as  the  order  provides  for  counsel  fee. 

Josephine  M.  FAIRCHILD,  appellant  ▼. 
SCARSDALE  estates,  respondent;  Emma 
E.  REED  et  al.,  defendants.  (Appeals  Nos.  1 
and  2.)  (Supreme  Court,  Appellate  Division, 
Second  Department  May  12,  1916.)  Orders 
affirmed,  with  SIO  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Stapleton,  Mills, 
Rich,  and  Putnam,  J  J.,  concur. 

In  the  Matter  of  the  Petition  of  William  W. 
FARLEY,  as  State  Commissioner  of  Excise, 
etc.,  for  an  order  revoking  and  canceling  liquor 
tax  certificate  No.  20889,  issued  to  Wasyl  Bed- 
narczuk.  (Supreme  Court  Appellate  Division, 
Fourth  Department  March  15,  1916.)  Order 
(153  N.  Y.  Supp.  271)  affirmed  with  iOO  costs 
and  disbursements.    All  concur. 

In  the  Matter  of  the  Petition  of  William  W. 
FARLEY,  as  State  Commissioner  of  Excise, 
etc.,  for  an  order  revoking;  and  canceling  liquor 
tax  certificate  No.  13007,  issued  to  Eron  Blake- 
ly.  (Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  15,  1916.)  Motion  to  dis- 
miss appeal  denied.  Order  reversed  and  matter 
remitted  to  Special  Term,  with  costs  to  appel- 
lant to  abide  the  final  award  of  costs.  Held, 
that  the  court  erred  in  excluding  the  testimony 


offered  to  show  that  the  premises  had  become 
disorderly.    All  concur. 

In  the  Matter  of  the  Petition  of  WUliam  W. 
FARLEY,  as  State  Commissioner  of  Excise, 
etc.,  for  an  order  revoking  and  canceling  U<iuor 
tax  certificate  No.  16122,  issued  to  NelUe 
Schindler.  (Supreme  Court  Appellate  Division, 
Fourth  Department  March  15,  1916.)  Motion 
granted,  and  order  of  reversal  entered  herein 
on  March  26,  1915,  amended  so  as  to  allow  to 
the  interveners  {10  costs  and  disbursements  on 
the  appeal  and  $50  costs  and  disbursements  at 
Special  Term. 

Annie  FARLEY,  as  admx^  Applt  ▼•  P«ter  J. 
CAREY  and  ano.,  Respt.  (Supreme  Court  Ap- 
pellate Division,  First  Department  April  20, 
1916.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.    Order  filed. 

Barney  FBINBERXJ,  Respt,  v.  POUGH- 
KEEPSIB  CITY  &  WAPPINGER  FALLS 
RY.  CO.,  Applt.  (Supreme  Court  Appellate 
Division,  First  Department.  April  14,  1916.) 
Order  reversed  with  $10  costs  and  disbursemenU 
and  motion  granted.    No  opinion.    Order  filed. 

Bamet  FMNSTEIN  v.  Max  SCHWARTZ 
et  al.  (Supreme  CTourt  Appellate  Division, 
First  Department  April  2&  1916.)  Motion  for 
stay  granted  on  condition  that  defendants  give 
an  undertaking  in  the  sum  of  |2,000,  and  that 
the  appeal  be  prosecuted  expeditioudy.  Settle 
order  on  notice. 

Anna  FBNN  ▼.  Marie  KIRSTBIN.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  14,  1A)16.)  Motion  denied, 
with  $10  costs.         

Francis  FIDEXLBR,  respondent,  v.  George  W. 
LINCH,  as  receiver  of  the  Second  Avenue  Rail- 
road Company,  appellant  (Supreme  Court,  Ap- 
pellate DMsion,  Second  Department  May  5, 
1916.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 

In  the  Matter  of  the  probate  of  a  paper  pro- 
pounded as  the  last  will  and  testament  of 
John  F.  FOURNIER,  deceased.  William  K. 
Dunwell,  executor,  etc.,  appellant;  Anne  E 
Reeve  and  Fannie  M.  Aldrlch,  respondents. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment Apm  7,  191(^)  Report  of  referee 
confirmed,  and  attorney's  fee  fixed  at  $1,000 
less  the  sum  of  $255  already  paid  to  him. 

Fred  F.  FRE2NCH  and  ano.,  Respts.,  v.  Ed- 
ward J.  KNAPP,  impld.,  Applt  (Supreme 
CJourt  Appellate  Division.  First  Department. 
April  14,  1916.)  Order  affirmed  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 

Julia  GALVIN,  as  administratrix,  etc.,  of 
William  F.  Meade,  deceased,  respondent,  v. 
NORWOOD  AVENbE  GARAGE  (COMPANY, 
appellant  (Supreme  Court  Apnellate  Division, 
Second  Department  May  12,  1916.)  Judgment 
and  order  unanimously  affirmed,  with  costs.  No 
opinion. 
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George  G.  GATES  ▼.  Frederick  S.  DUDLJBY. 
(Supreme  Conrt,  Appellate  Division,  First  De- 
partment April  14,  1916.)  Application  denied 
with  $10  costs.    Order  signed. 


GEJNEVA  LIMBSTONB  CO.,  Inc.,  appltM  ▼. 
KE)NNBDY  MFG.  &  ENGINEERING  CO., 
respt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  29,  1916.)  Order 
reversed  with  $10  costs  and  disbursements. 
Held,  that  the  papers  are  sufficient  to  show  that 
the  summons  was  properly  served  and  that  the 
motion  to  vacate  such  service  should  have  been 
denied.    All  concur. 

Vincent  M.  GEX)GHBGAN,  Respt,  v.  BRONS- 
TON  BROS.  &  CO.,  Applt.  (Supreme  Court 
Appellate  Division,  First  Department,  April 
20,  1916.)  Judgment  and  order  affirmed  with 
costs.    No  opinion.    Order  filed. 

Alice  GEROUX,  infant,  by  Emile  Gerouz, 
guardian,  respt,  v.  Arthur  (X)UTURB,  applt 
(Supren\e  0)urt,  Appellate  Division,  Third  De- 
partment May  3,  1916.)  Judgment  and  order 
unanimously  affirmed  with  costs. 

In  the  Matter  of  the  application  of  Michael 
J.  GERSONI,  for  admission  to  the  bar.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment   April  7,  1916.)    Application  granted. 

Winfred  S.  GILES,  Respt,  v.  EDWARD 
LANGBR  PRINTINCi  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
April  14,  1916.)  Order  affirmed  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 

Lydia  GILMORE,  respondent  v.  Stuart 
HIRSCJHMAN,  appellant ;  James  A.  Heunessy 
et  al.,  defendants.  (Supreme  Court,  Appellate 
Division,  Second  Department  April  25,  1916.) 
The  motion  for  reargument  is  aenied.  In  its 
disposition  Of  the  appeal,  the  court  was  nec- 
essarily limited  to  the  record  in  the  case.  If 
Hirschman  deems  that  he  is  entitled  to  relief 
on  account  of  the  order  of  this  court  in  the  pro- 
ceeding relating  to  the  assessment,  an  oppor- 
tunity for  a  hearing  at  Special  Term  in  that 
regard  seems  to  be  reserved  in  the  judgment  in 
this  action. 

William  GILROY,  respt.,  ▼.  Abraham  SHER- 
MAN, applt  (Supreme  Court  Appellate  Divi- 
sion, Third  Department  May  3,  1916.)  Judg- 
ment and  order  unanimously  affirmed  with  costs. 

Urania  XJ.  GLASER,  respondent,  v.  John  N. 
BURNS,  et  al.,  respondents.  Bridge  Cafe,  ap- 
pellant (Supreme  CJourt,  Appellate  Division, 
Second  Department  May  12,  1916.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Stapleton,  Mills, 
Rich,  and  Putnam,  JJ.,  concur. 

Fannie  GLrASS,  Respt.,  v.  Ernest  H.  GLASS 
and  Blanche  Mathieu,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  20,  1916.)  Appeal  from  Special  Term, 
New  York  County.  Action  for  divorce  by 
Fannie  Glass  against  Ernest  H.  Glass  and 
another.     From  an  interlocutory  judgment  for 


plaintifF,  and  an  order  denying  a  new  trial,  de- 
fendants appeal.    Affirmed. 

PER  CURIAM.  Judgment  and  order  af- 
firmed with  costs.    Order  filed. 

DOWLING,  J.  (dissenting).  I  dissent  from 
the  affirmance  of  the  judgment  appealed  from 
and  vote  to  reverse  the  same  in  so  far  as  it 
grants  a  judgment  of  divorce  in  favor  of  the 
plaintiff  on  the  ground  that  the  finding  of  the 
jury  that  the  plaintiff  was  not  guilty  as  set 
forth  in  the  framed  questions  was  against  the 
weight  of  evidence,  and  that  the  order  denying 
a  motion  to  set  aside  the  verdict  and  for  a  new 
trial  should  be  reversed  and  the  moticm  granted. 

Jacob  GLOCKNER  and  ano.,  Respts.,  v.  F.  & 
U  BUILDING  CO^  Applt  (Supreme  Court 
Appellate  Division,  First  Department.  April  7, 
1916.)  Judgment  and  order  affirmed  with  costs. 
No  opinion.     Order  filed. 

Esther  GOLDSTEIN,  appellant  ▼.  Louis 
GOLDSTEIN,  respondent  (Supreme  Court 
Appellate  Division,  Second  Department  May 
12,  1916.)  Order  affirmed.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Carr,  Mills,  and  Rich,  JJ., 
concur. 


Arthur  T.   GOODENOUGH, 


Artnur  x.  uuODiflWUUiiH,  respondent  v. 
NEW  YORK,  WESTCHESTER  &  BOSTON 
RAILWAY  COMPANY  and  The  City  A  Coun- 
ty Contract  Company,  appellants.  (Supreme 
(3ourt,  Appellate  Division,  Second  Department 
April  14,  1916.)  Judgment  affirmed,  with  costs. 
If  the  damages  were  proven  by  expert  evidence 
condemned  in  Roberts  v,  N.  X.  Elevated  R.  R. 
Co.,  128  N.  Y.  455,  28  N.  E.  486,  13  L.  R.  A. 
499,  they  were  also  proven  by  the  testimony 
authorized  by  that  decision,  and  the  same  result 
reached.  The  error,  if  any,  may  be  disregarded, 
as  the  criticized  testimony  in  its  result  coin- 
cides with  the  authorized  testimony.  It  would 
be  a  vain  thing  to  send  the  case  to  a  retrial,  or 
for  this  court  to  reverse  the  judgment  and 
thereupon  make  the  same  finding  rejecting  the 
inadmissible  and  using  the  competent  evidence. 
Jenks,  P.  J.,  and  Thomas,  Carr,  and  Rich,  JJ., 
concur.  Mills,  J.,  dissents  upon  the  sole  ground 
that  the  construction  and  operation  of  a  rail- 
road for  public  use  are  not  within  the  prohibi- 
tion of  the  restrictions. 

Gertrude  GOTTSCHO,  Respt,  ▼.  Louis 
BURGER  et  fU.,  Applts.  (Supreme  Court, 
Appellate  Division,  Birst  Department  April 
28,  1916.)  Orders  affirmed  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 

In  the  Matter  of  the  Application  of  the 
GRADE  CROSSING  COMMISSIONERS  OF 
THE  CITY  OF  BUFFALO,  for  the  appoint- 
ment of  commissioners,  etc.,  in  re  lands  claimed 
to  be  owned  by  BUFFALO  VENEER  CO.,  et 
al.  Proceeding  Na  110.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
31,  1916.)  Order  affirmed  with  $10  costts  and 
disbursements.    All  concur. 

John  J.  GRAHAM,  applt,  ▼.  Howard  A. 
GRAHAM,  sued  with  Emmett  D.  Graham  and 
others,  respt    (Supreme  Ourt,  Appellate  Diyi- 
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sion,  Tliird  Department    Maj  8,  1016.) 
ment  ananimously  affirmed  with  costs. 


Judg- 


Carmine  GRECO,  appellant,  v,  LONG  IS- 
T^AND  RAILROAD  COMPANY,  respondent. 
(Supreme  Court.  Appellate  Division,  Second  De- 
partment. Apnl  14,  1916.)  Judgment  unani- 
mously affirmed,  with  costs,  on  authority  of 
<4reco  t.  Long  Island  Railroad  Co.,  159  App. 
IMv.  298,  144  N.  Y.  Supp.  240. 

Catherine  A.  GREEN,  applt.,  y.  INTERNA- 
TIONAL RY.  CO.,  respt  (Supreme  CourL  Ap- 
pellate DiTision,  Fourth  Department.  March 
8,  1916l)  Respondent  precluded  from  being 
heard  on  argument  unless  respondent  serve  type- 
written copv  of  brief  by  March  8th  and  printed 
briefs  by  March  10th. 

Samuel  GREEN,  an  inft.,  Respt.,  v.  Mark 
ROSENTHAL  et  al.,  Applts.  (Supreme  Court 
Appellate  Division,  First  Department  April 
28.  1916.)  Order  affirmed  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 

Chester  D.  GRIESBMER,  appellant,  v. 
The  KNOX  HAT  MANUFACTURING  COM- 
PANY, respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  March  81, 
1916.)  Judgment  and  order  reversed  and  new 
trial  granted,  costs  to  abide  the  event 
upon  the  grounds  that  there  was  no  substantial 
eTidence  to  establish  conspiracy  as  a  de- 
fense, and  that  the  trial  court  erred  ^  to  the 
prejudice  of  the  defendant  in  excluding  the 
original  answer  (folio  576),  and  in  refusing  to 
permit  the  idaintiff  to  testify  that  in  entering 
into  the  contract  in  suit  he  relied  upon  the  ap- 
parent authority  of  the  general  manager,  Mac- 
Farland,  to  make  such  contracts,  as  shown  by 
his  action  in  making  previous  like  contracts 
(folio  96).  Jenks,  P.  J.,  and  Tliomas,  Mills, 
and  Rich,  JJ.,  concur.     Carr,  J.,  not  voting. 

Chester  D.  GRIESEMER.  appellant,  v.  The 
KNOX  HAT  MANUFACTURING  COM- 
PANY, respondent  (Supreme  Court  Appellate 
Division,  Second  Department  April  25,  1916.) 
Motion  to  resettle  order  granted,  and  proposed 
resettled  order,  as  modified  by  the  court,  signed. 

William  H.  GRIFFIN,  respt,  ▼.  C.  H. 
UUGG  CJO.,  impleaded,  etc.,  applt  (Supreme 
Court.  Appellate  Division,  Fourth  Department 
March  31,  1916.)  Appeal  dismissed  without 
costs  upon  stipulation  filed. 

Albert  B.  GROSS  et  al.,  Applts.,  y.  Philip 
HENOCH'STBIN,  Respt  (Supreme  Court 
Appellate  Division,  First  Department  April 
28,  1916.)  Judgment  and  order  affirmed  with 
costs.    No  opinion.    Order  filed. 

Minnie  GROSSMAN,  an  infant,  by  Emanuel 
Grossman,  her  guardian  ad  litem,  appellant,  v. 
Jacob  FISHER  et  al.,  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  5,  1916.)  Judgment  modified  by  striking 
therefrom  the  allowance  of  costs  separately  to 
the  defendants  Fisher.  Rifkin,  EHsler  and  Block, 
and  by  allowing  to  all  of  those  defendants  col- 
lectively one  bill  of  costs  of  $84.43,  and  as  so 


modified  judgment  unanimously  affirmed  with- 
out costs  to  either  party,  upon  the  ground  that 
the  said  four  defendants,  having  united  in  their 
answer  and  having  been  represented  by  a  single 
attorney  and  counsel,  should  be  allowed  but 
a  single  bill  of  costs. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Account  of  Arthur  C.  GWYNNE,  as  exec- 
utor of  John  A.  Gwynne^  deceased.  Dora  T. 
C,  Gwynne,  as  Administratrix,  etc.,  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department  April  25,  1916.)  Decree  of  the 
Surrogate's  Court  of  Westchester  County  af- 
firmed, with  costs.  No  opinion.  Jenks,  P. 
J.,  and  Stapleton,  Mills,  Rich,  and  Putnam, 
JJ.,  concur. 

Julia  H.  HALLjappellant  ▼.  HOUSE  OF 
ST.  GILES  THE  CRIPPLE,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. April  14,  1916.)  Judgment  (91  Misc. 
Rep.  122,  154  N.  Y.  Supp.  96)  affirmed,  with 
costs,  upon  the  opinion  of  Mr.  Justice  Kelby  at 
Special  Term.  Jenks,  P.  J.,  and  Thomas,  C^rr, 
and  Stapleton,  JJ.,  concur.  Mills,  J.,  concurs 
upon  the  ground  last  stated  in  said  opinion. 

Charles  Ward  HALIa  appellant  v.  Paul  T. 
KENNY,  respondent  (Supreme  Court  Appel- 
late Division,  Second  Department.  April  7, 
1916.)  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  denied. 

James  W.  HAMILTON,  appellant,  y.  ROY- 
AL INDEMNITY  COMPANY  and  Meyer 
Sindel,  as  Trustee,  etc..  respondents.  (Supreme 
Court,  Appellate  Division,  "Second  Department. 
April  7,  1916.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Jenks,  iP.  J.,  and 
Stapleton,  Mills,  Rich,  and  Putnam,  JJ.,  con- 
cur. 

Catharine  Augusta  HARRISON,  respondent, 
v.  Elizabeth  HIGGINS  et  al.,  defendants; 
Philip  Stark,  purchaser,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  5,  1916.)  Order  affirmed,  without  costs. 
No  opinion.  Jenks,  P.  J.,  and  Thomas,  Carr, 
Mills,  and  Rich,  Jj.,  concur. 

Francis  T.  HATLBB,  respt,  v.  William  C. 
VAN  VEGHTEN,  applt  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  May  3, 
1916.)  Judgment  unanimously  affirmed  with 
costs. 

John  HAUFF,  respondent  ▼.  LEVY  DAIRY 
COMPANY,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  May  12, 
1916.)  Order  affirmed,  without  costs.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Carr,  Mills, 
and  Rich,  JJ.,  concur. 

Christian  HDISS,  as  admr.,  etc.,  applt.,  v. 
LEHIGH  VALLEY  R.  R.  CO.,  respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment March  8,  1916.)  Appeal  dismissed 
without  costs  upon  stipulation  filed. 
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William  HBNNBSST,  appellant,  v.  INTER- 
BORO  BREWING  COMPANY,  respondent. 
(Supreme  Court,  Appellate  Division,  'Second  De- 
partment. March  31,  1916.)  Application  de- 
nied, with  $10  costs. 

In  the  Matter  of  Charles  H.  HERBST.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. April  28,  1916.)  Application  grant- 
ed.    Settle  order  on  notice. 

In  the  Matter  of  Magdalena  HERRMANN, 
deed.  (Supreme  Court,  Appellate  Division, 
First  Department.  April  14,  1916.)  Order 
(91  Misc.  Rep.  464,  154  N.  Y.  Supp.  957)  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.     Order  filed. 

Emanuel  HERTZ,  Respt,  v.  George  A. 
WHEELOCK,  Applt.  (Supreme  Court,  Appel- 
late Divisdon,  First  Department,  (April  28, 
1916.)  Judgment  and  order  affirmed,  with 
costs.     No  opinion.    Order  filed. 

Alexander  HERZ,  Applt.,  v.  Simon  CUSTEN 
and  ano.,  Respts.  (Supreme  Court,  Appellate 
Division,  First  Department.  April  28,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 

Levi  HILD,  applt^  v.  PIIiOT  RIBBON  AND 
CARBON  CO..  impleaded,  etc.,  respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. March  22,  1916.)  Judgment  re- 
versed and  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event.  The  third  finding 
of  fact  and  all  other  findings  to  the  effect  that 
the  bond  and  mortgage  were  without  considera- 
tion, are  disapproved.  Held,  that  the  evidence 
shows  that  there  was  a  sufficient  and  adequate 
consideration  for  the  mortgage,  and  while  this 
court  would  be  warranted  in  directing  the  usual 
judgment  of  foreclosure  and  sale,  we  think  un- 
der the  peculiar  circumstances  of  this  case  it 
should  be  remitted  to  the  County  Court  for  its 
further  action  in  accordance  with  this  deci- 
sion.    All  concur. 


Abraham  HOCXHMAN,  Respt«  v.  Earl  W. 
PIERCE,  Applt.  Fannie  HASKIN  v.  SAME. 
Israel  HASKIN  v.  SAME.  Max  H.  ABLON 
V.  SAME.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  14,  1916.) 
Orders  reversed,  with  $10  costs  and  disburse- 
ments, and  motions  granted  on  conditions  stat- 
ed in  order.     No  opinion.     Orders  filed. 

Sarah  HOENIG.  Applt,  v.  •  Edward  B. 
HOENIG,  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department.  April  14,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.     CMer  filed. 


HOLUB-DTJSHA  COMPANY,  respondent,  v. 
Leopold  F.  DRDA,  appellant  (Supreme  Court. 
Appellate  Division,  Second  Department  April 
14,  1916.)  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Carr,  MiUs, 
and  Rich,  J  J.,  concur. 

Fritz  HOLZRICHTER  v.  Bverly  DAVIS. 
(Supreme  Court,  Appellate  Division,  First  De- 


partment    April   14,    1916.)     Motion   denied, 
with  $10  costs.    Order  filed. 

HUGGINS  LUMBER  CO.,  respt,  ▼.  Earl  L. 
MILI/ER,  impleaded,  etc.,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  22,  1916.)  Order  reversed  with  costs, 
and  verdict  reinstated,  with  costs.  Held,  that 
there  was  an  adequate  consideratiiMi  to  supi>ort 
the  agreement  to  release  the  appellant  Miller 
and  that  the  evidence  was  sufficient  to  sustain 
the  verdict  All  concur,  except  Merrell,  J.,  who 
dissents.    De  Angelis,  J.,  not  sitting. 

Wallace  HUNT  and  Florence  Hunt,  re- 
spondents, v.  Henry  G.  K.  HEATH,  appel- 
lant (Suprema  Court,  Appellate  Division, 
Second  Department  May  5,  1916.)  Motion  for 
stay  granted,  without  costs. 

Wallace  HUNT  and  Florence  Hont  respond- 
ents, V.  Henry  G.  K.  HEATH,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  5,  1916.)  The  evidence  offered 
on  the  motion  for  a  new  trial  seems  to  us 
"newly  discovered"  within  the  authorities.  If 
received  on  the  trial  of  this  action  it  would 
have  been  sufficient  to  require  a  submission 
of  the  issues  to  the  jury.  But  on  the  trial  the 
verdict  was  directed-^hat  is,  the  jury  passed 
upon  no  issuable  questions.  There  could  have 
been  no  direction  of  a  verdict  with  this  evidence 
in  the  case.  Therefore  its  presence  would  have 
changed  the  result;  that  is,  a  directed  verdict. 
Order  reversed,  and  motion  granted,  on  condi- 
tion that  within  twenty  days  defendant  pay  all 
costs  and  disbursements  taxed  in  the  action  up 
to  the  time  of  his  motion  for  a  new  trial. 
Jenks,  P.  J.,  and  Carr,  Stapleton,  Rich,  and 
Putnam,  JJ.,  concur. 

Charles  L.  HYDE,  respt,  v.  INTERNATION- 
AD  RY.  CO.,  applt  (Supreme  Court  Appellate 
Division,  Fourth  Department  Marcn  8,  1916.) 
Motion  to  dismiss  appeal  granted  unless  appel- 
lant serve  typewritten  copy  of  brief  by  March 
10th  and  printed  copies  by  March  13th. 

August  ITSCHNER,  respondent  v.  Christo- 
pher G.  NUNAMANN  and  Loretta  Cecilie 
Nunamann.  appellants,  and  Robert  Wilson,  de- 
fendant. (Supreme  Court,  Appellate  Division, 
Second  Department  April  25,  1916.)  Judg- 
ment affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Carr,  Stapleton,  and  Mills, 
JJ.,  concur. 

Joseph  W.  JACOBS^  Respt,  v.  AMERICAN 
PLAY  CO.  et  al.,  Applts.  (Supreme  Court 
Appellate  Division,  First  Department.  April 
7,  1916)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  (Clarke,  P.  J., 
dissenting.)     Order  filed. 

Joseph  W.  JACOBS  v.  AMERICAN  PLAY 
CO.  et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  April  28,  1916l)  Motion 
granted ;  question  certified.    Order  filed. 

Anna  JACOBSON  v.  IGNATZ  JACJOBSON; 
Max  Brown,  applt  (two  cases).  (Supreme 
Court,  Appellate  Division,   B^st   Department, 
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April  28^  1910.)     Motions  to  disnuss  appeals 
granted,  with  $10  costs.     Orders  filed. 

In  the  Matter  of  Proceedings  Supplementary 
to  execution  in  an  action  entitled  J.  HUNGER- 
F^ORD  SMITH  CO..  respt.  v.  R.  Elmer  SHOE- 
MAKER, applt.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  March  15,  1916.) 
Order  aflSrmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


JOHN  FORSYTHE  CO.,  Inc.,  Applt.,  v. 
TRIBUNE  ASSOCIATION  and  ano..  Respts. 
M.  I.  STEWART  &  CO.  v.  SAME.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  14,  1916.)  Orders  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Orders 
filed.  

JOHN  J.  GUINAN  CONTRACTING  COM- 
PANY, respondent  v.  TOPEKA  PAVING 
C4)MPANY,  Inc.,  appellant  (Supreme  Court 
xVppellate  Division,  Second  Department  April 
14,  1916.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  to  vacate  warrant  of 
attachment  {^ranted,  with  $10  costs.  There  is 
uo  evidence  that  defendant  removed  its  property 
from  the  state  with  intent  to  defraud  its  cred- 
itors. Jenks,  P.  J.,  and  Thomas,  Carr,  Staple- 
ton,  and  Mills,  JJ.,  concur. 

In  the  Matter  of  the  Application  of  Holmes 
JONES,  appellant  for  a  writ  of  mandamus 
apainst  Edward  A.  MATHEWS,  as  Town 
Clork,  etc.,  respondent  (Supreme  CJourt,  Ap- 
pellate Division,  Second  Department  May  5, 
1916.)     Motion  granted. 

J.  W.  CUSHMAN  &  CO.  v.  EDWARD  W. 
BAIXOW  &  CO.,  Inc.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  April  28, 
1916.)     Application  granted.     Order  signed. 

J.  Leo  KANE,  appellant  v.  C.  W.  HUNT 
COMPANY,  Inc.,  respondent.  (Supreme  Court- 
Appellate  Division,  Second  Department  April 
14,  1916.)  Judgment  unanimously  affirmed, 
i^ith  costs.     No  opinion. 

Afnry  KANE,  Applt,  v.  Morris  GOLDE, 
impld.,  Respt.  (Supreme  Court,  Appellate  EH- 
vision,  First  Department  April  20,  1916.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.     Order  filed. 


In  the  Matter  of  the  claim  ot  Michael  KAN- 
ZAR,  etc.,  rospt.,  v.  ACORN  MANUFACTUR- 
ING COMPANY,  employer,  and  ^tna  Life 
Insurance  Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  3,  1916.)  Award  affirmed. 
All  concur,  except  Kellogg,  P.  J.,  and  Lyon, 
J.,  dissenting. 

John  J.  KARLBNOVFSKY,  respt.  v.  Fay 
W.  MILLER,  and  one,  applts.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
March  15,  1916.)  Judgment  and  order  reversed 
and  new  trial  granted,  with  costs  to  appellants 
to  abide  event  Held,  that  the  verdict  is 
against  the  weight  of  the  evidence  upon   the 


question  of  conspiracy  and  extortion.    All  con- 
cur, except  Kruse,  P.  J.,  who  dissenta 

Clarence  H.  KBLSEy7"v.  John  McTIGUE 
and  ano.  (Supreme  Court,  Appellate  Division, 
First  Department  April  14,  1916.)  Motion 
denied,  with  $10  costs.    Order  filed. 

Nicholas  G.  KEMPF  and  one,  as  executors, 
etc.,  of  George  Kempf,  deceased,  plaintifits,  v. 
William  H.  BIERS,  et  al..  respts.,  and  John  T. 
Ryan,  applt  (Supreme  Court  Appellate  Di- 
rision.  Fourth  Department  March  31,  1916.) 
Motion  gntnted,  allowing  John  T.  Ryan  to 
withdraw  his  appeal  upon  payment  of  $10  costs 
and  taxable  disbursements  on  appeal. 

.    Frederick 
^ — , Court   Ap- 
pellate Division,  First  Department     April  28, 
1916.)      Order   affirmed,    with    $10    costs    and 
disbursements.     No  opinion.     Order  filed. 


Vireinia  KENDALL,  Respt..  y. 
90HNAUFER,  Applt  (Supreme  < 
pellate  Division,  First  Department 


Barbara  KERN  v.  Martin  STUCZKEWIOZ, 
applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  31,  1916.)  Judg- 
ment and  order  affirmed,  with  costs.    All  con- 


In  the  Matter  of  the  application  of  William 
S.  KIES,  for  admission  to  the  bar.  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  14,   1916.)     Application  granted. 

Max  KLBINMAN  v.  HENRY  KUPFER  & 
CO.,  Inc.  (Supremo  Court,  Appellate  Division, 
First  Department  April  28,  1916.)  Applica- 
tion granted.     Order  signed. 

In  the  Matter  of  Edward  J.  KNAPP.  (Su- 
preme Court.  Appellate  Division,  f^rst  Depart- 
ment April  28.  1916.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 

In  the  Matter  of  KNAPP  &  FRENCH,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October,  1915.)  Appeal  dismissed, 
with  $10  costs  and  disbursements. 

In  the  Matter  of  KNAPP  St  FRENCH,  Inc. 
(Supreme  Court,  Appellate  Dirision,  First  De- 
partment April  14,  1916.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


Richard  T.  KNOLI^  appellant,  v.  BROOK- 
LYN, QUEENS  COUNTY  Ai  SUBURBAN 
RAILROAD  COMPANY,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  Y,  1916.)  Order  reversed,  with 
$10  costs  and  disbursements,  upon  the  ground 
that  the  moving  papers  are  defective  in  not  set- 
ting forth  any  facts  showing  that  defendant  has 
a  meritorious  defense.  Leave,  however,  is  grant- 
ed to  the  defendant  to  renew  the  motion  at  Spe- 
cial Term  upon  additional  affidavits  setting  forth 
such  facts,  with  the  suggestion  that  if  the  mo- 
tion should  there  be  granted,  it  should  be  upon 
terms  that  the  defendant  pay  the  taxable  costs 
included  in  the  judgment     Jenks,  P.  J.,  and 
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Thomas,  Mills,  and  Rich,  JJ.,  concur. 
J.,  not  voting. 


Carr, 


Josephine  KOBKNER,  as  admx^  etc.,  respt. 
V.  FEDERAL  TELEPHONE  &  TELEGRAPH 
CO.,  and  one,  applts.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  March  15, 
1916.)    Order  affirmed,  with  costs.    All  concur. 

In  the  Matter  of  the  claim  of  Mary  KOLB, 
etc.,  applt,  V.  BORDEN'S  CONDENSED 
MILK  COMPANY,  aellf-insurep,  employer, 
respt  (Supreme  Court,  Appellate  Division, 
Third  Department  May  3,  1916.)  Determina- 
tion unanimously  affirmed. 

Julias  KRAMER  et  al.  v.  Benjamin 
FLEISCHER  (Supreme  Court,  Appellate 
Division^  First  Department  April  28,  1916.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.    Order  filed. 

Cecelia  KREMEN,  respondent,  y.  LONDON 
ASSURANCE  CORPORATION,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  April  14,  1916.)  Misunderstand- 
ing the  length  of  the  daily  trial  sessions  at 
Riverhead,  defendant's  counsel  subpoenaed  his 
witnesses  to  attend  on  a  day  after  the  cause 
had  been  reached  and  the  trial  begun,  and  at 
11  a.  m.,  an  inconvenient  hour  for  these  wit- 
nesses coming  by  railway.  This  may  not  have 
been  a  legal  excuse.  Counsel  had  to  close  his 
defense  without  testimony  of  these  witnesses, 
who  appear  to  have  been  material.  In  view  of 
the  issues,  and  all  the  circumstances,  defend- 
ant shoula  have  anotlier  opportunityi  to  present 
its  proofs  to  the  jury.  Judgment  and  orders 
reversed,  and  a  new  trial  grranted,  upon  the 
conditions  that  within  five  days  from  entry  of 
this  order,  detendant  pay  to  plaintiffs  attor- 
ney the  sum  of  $150,  and  stipulate  to  be  ready 
to  retry  the  cause  at  the  Suffolk  County  Trial 
Term,  beginning  May  1,  1916:  otherwise,  judg- 
ment and  orders  affirmed,  with  costsw  Jenks, 
l\  J.,  and  Stapleton,  Mills,  Rich,  and  Putnam, 
JJ.,  concur. 


Max    KURIIiOFP     et 
l^uis    HAI^PERIN,    and 


al.,    respondents,    t. 
another,    appellants. 


and  another,  defendant.  (Supreme  Court  Ap^ 
pellate  Division,  Second  Department.  May  5, 
1916.)     Application  denied,  with  $10  costs. 

LiACKAWANNA  STEEL  CO.,  respt,  v. 
Henry  C.  LEIN  et  al.,  applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  March 
29.  1916.)  Motion  to  dismiss  appeals  granted, 
unless  appellants  procure  case  to  be  made  and 
settled  within  20  days  and  be  ready  for  argu- 
ment at  the  opening  of  the  May  term,  and  up- 
on the  further  condition  that  the  appellants 
Joseph  Battle  and  James  Battle  pay  to  respon- 
dent's attorney  $10. 

Albert  LAJIMBEER,  appellant,  y.  BROWN 
BiROTHEKS.  Inc.,  respondent  (Supreme 
Court  Appellate  Division,  Second  Department 
May  5,  1916.)  Judgment  reversed  and  new  tri- 
al granted,  costs  to  abide  the  event  This 
court  is  of  opinion  that  it  was  error  to  ex- 


clude the  testimony  of  the  plaintiff  as  to  the 
condition  of  the  top  of  the  wall  in  question 
when  he  last  saw  it  before  the  time  of  the  ac- 
cident, in  view  of  his  testimony  that  no  work 
had  been  done  at  the  top  of  the  wall  between 
the  time  he  saw"  it  and  the  happening  of  the 
accident  Jenks,  P.  J.,  and  Thomas,  Carr, 
Mills,  and  Rich,  JJ.,  concur. 

Fred  W.  liANG.  respt,  v.  AMERICAN 
BKiBWlNG  CO.  6f  ROCHESTER,  api^t. 
(Supreme  Court  Appellate  Division,  Fourth 
Department  March  29,  1916.)  Judgment  and 
order  affirmed,  with  costs.     All  concur. 

In  the  Matter  of  the  application  for  the  ap- 
pointment of  a  general  guardian  of  William 
Grossman  LEE,  an  infant.  (Supreme  Court 
Appellate  Division,  Second  Department  April 
7,  1916.)  Motion  doiied,  with  $10  costs,  on  the 
ground  of  no  proof  of  service. 

EYederick  M.  I^EONARD,  as  trustee,  etc, 
Respt,  V.  Frank  L.  MONTAGUE,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  20,  1916.)  Appeal  from  Special 
Term,  New  York  County.  Action  by  Frederick 
M.  Leonard,  as  trustee,  against  Frank  L.  Mon- 
tague. From  a  judgment  for  plaintiff  at  Spe- 
cial Term,  after  trial,  defendant  appeals. 
Modified  and  affirmed.  See,  also,  165  App. 
Div.  506,  140  N.  T.  Supp.  562. 

PER  CURIAM.  The  judgment  appealed  from 
is  modified,  by  deducting  therefrom  the  sum  of 
$240,  with  interest  from  December  31.  1908,  be- 
ing the  difference  between  $16,840,  the  amount 
found  as  the  total  of  the  private  sale,  which  in 
feet  was  $16,600,  and  by  making  the  proper 
findings  in  accordance  therewith.  As  so  modi- 
fied, the  judgment  is  affirmed,  without  costs. 
Settle  order  on  notice. 


In  the  matter  of  the  claim  of  lizzie  UiSSIwiIE, 
etc.,  respt,  v.  O'CONNOR  &  RIOHl^LAN^  Inc., 
employer,  and  the  United  States  Fidelity  & 
Guaranty  Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. May  3,  1916.)  Award  unanimously 
affirmed. 


Clarence  D.  IjEVEY,  Respt,  v.  Edmund  R. 
Dodge,  Applt  (Supreme  Court,  Appellate  Di- 
vision, l?\rst  Department  April  14,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 

Harry  IiEVI.  Respt.,  v.  Samuel  W.  HEISS 
and  ano.,  Applts.  (Supreme  Court  Appellate 
Division,  First  Department.  May  5,  1916.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 

Fannie  LEVINE,  as  admx.,  Respt,  v.  Jacob 
OKIN,  Applt  (Supreme  Court,  Appellate  Di- 
\nsion.  First  Department.  April  28^  1916.) 
Judgment  and  order  reversed  with  costs,  anu 
complaint  dismissed  with  costs,  on  the  authority 
of  Kellogg  V.  Charity  Foundation  Co.,  203  N. 
Y.  191,  96  N.  E.  406,  38  L.  R.  A.  C^,  S.)  481, 
Ann.  Oas.  1913A,  883.    Order  filed. 
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Bernard  LEVINSON,  appellant,  v.  Charles  O. 
WEYGANT,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  12^ 
1916.)  Judgment  and  order  of  the  County  Court 
of  Orange  County  unanimously  affirmed,  with 
costs.    No  opinion. 

U  MBISEL  &  CO.  V.  NATIONAL  JEWEL- 
ERS' BOARD  OF  TRADE.  (Supreme  Court, 
Appellate  Division,  First  Department.  April  28, 
1916.)  Motion  denied,  with  $10  costs.  Order 
filed.  

Walter  O.  liOW,  as  trustee,  etc.,  v.  Richard 
H.  SWARTWOUT  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  April  28, 
19ia)  Motion  denied,  with  $10  costs.  Order 
filed. 

George  H.  I/UCKBY,  respondent,  v.  ERIE 
RAILROAD  COMPANY,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  14,  1916.)  Motion  for  reargument  denied, 
with  $10  costs. 

Dominika  LULKOVITZ,  respt,  v.  Solomon 
JOFFE,  appit  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  May  3,  1916.) 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

Cornelia  M.  MABIE,  respt,  v.  Edmund  SEY- 
MOUR, et  al.,  applts.  (Supretaie  Court,  Appel- 
late Division,  Fourth  Department  March  31, 
1916.)  Interlocutory  judgment  reversed,  with- 
out costs,  and  case  remitted  to  Special  Term  to 
make  proper  decision  with  findings  of  fact  and 
conclusions  of  law  as  directed  by  section  1022 
of  the  Code  of  Civil  Procedure.  All  concur. 
See,  also,  80  Misc.  Rep.  280,  140  N.  Y.  Supp. 
1097.  

Joseph  T.  McCADDON,  Respt,  v.  CJENTRAL 
TRUST  CO.  OF  N.  Y.,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  April  20, 
1916.)  Order  affirmed  with  $10  costs  and  dis- 
bursements. No  opinion.  Order  filed.  See,  also, 
92  Misc.  Rep.  413,  156  N.  Y.  Supp.  73. 

Joseph  T.  McCADDON,  Respt.,  v.  CEN- 
TRAL TRUST  COMPANY  OF  N.  Y.,  im- 
pleaded, etc,  Applt  (Supreme  Court,  Appel- 
late Division,  first  Department  April  20, 
1916.)  Appeal  from  Special  Term,  New  York 
County.  Action  by  Joseph  T.  McCaddon 
against  the  Central  Trust  Company  of  New 
iu>rk  and  others.  From  an  order  granting 
plalntifiTs  motion  for  a  commission,  defendant 
Trust  Company  appeals.  Reversed,  motion  de- 
nied, and  stay  vacated. 

PER  CURIAM.  The  complaint  alleges  that 
the  ddfendant  trust  company  has  in  its  posses- 
sion permanent  bonds  to  be  delivered  to  the 
holders  of  temporary  bonds  under  the  terms 
of  the  trust  mortgage;  that  pursuant  to  the 
terms  of  that  trust  mortgage  the  trust  company 
received  on  deposit  the  plaintifTs  $100,000  bond 
and  issued  to  the  plaintiff  its  receipt  therefor; 
that  plaintiff  has  demanded  that  the  trust  com- 
pany issue  to  him  permanent  bonds  in  common 
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with  other  holders  of  temporary  bonds;  that 
the  trust  company  has  refused  this  demand, 
and  is  certifying  and  issuing  bonds  to  others 
and  has  discriminated  against  the  plaintiff  con- 
trary to  the  provisions  of  the  trust  mortgage. 
We  see  no  issue  raised  by  the  pleadings  which 
requires  a  commission  to  Mexico.  The  order  is 
reversed,  with  ^10  costs  and  disbursements, 
motion  denied,  with  $10  costs  and  stay  vacated. 
Order  filed.    * 

McDERMOTT  DAIRY  COMPANY,  respond- 
ent, V.  Patrick  P.  BRENNAN  and  others,  ap- 
pellants. (Supreme  Court.  Appellate  Division, 
Second  Department.  April  7,  1916.)  Motion 
fot  reargument  denied. 

Edward  McELROY  v.  FLORAL  PARK  VIL- 
LA CO.  (Supreme  Court,  Appellate  Division, 
First  Department  April  28,  1916.)  Motion  for 
stay  granted  pending  determination  of  appeal. 
Settle  order  on  notice. 

In  the  matter  of  John  J.  McGINNISS,  an  at- 
torney. (Supreme  Court,  Appellate  Division, 
Second  Department  April  25,  1916.)  Matter 
referred  to  Hon.  Josiah  T.  Marean  as  official 
referee. 

Mary  McMAHON,  et  al.,  respts.,  v.  Margaret 
HENKEU  et  al.,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  March 
22,  1916.)  Motion  granted  and  appeal  dismiss- 
ed, including  $10  costs  of  this  motion. 

In  the  matter  of  Cristobal  N.  MADAN,  dec'd. 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  28,  19ia)  Order  affirmed 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 

William  MAHER,  an  infant,  by  Margaret  E. 
Maher,  his  guardian  ad  litem,  respondent,  v. 
Samuel  ROWLAND,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  12,  1916.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 

MAIDEN  LANE  REALTY  CO.,  Respt,  v. 
Andrew  J.  ROBINSON  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  28,  1916.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 

Michael  MALONEY  v.  CUNARD  S.  S.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  14,  1916.)  Motion  granted, 
except  in  so  far  as  it  asks  that  appellant  be  di- 
rected to  file  19  additional  copies  of  the  record. 
Settle  order  on  notice. 

Matter  of  Frederick  T.  MARTIN,  dec'd.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment   April  11,  1916.)    Motion  granted. 

Morgan  L.  MARTIN,  appellant,  v.  John  T. 
PALMER  and  Marv  L.  Palmer,  etc.,  respond- 
ents, impleaded  with  others.  (Appeal  No.  1.) 
(Supreme  Court,  Appellate  Division.  Second  De- 
partment March  31,  1916.)  Order  affirmed, 
with  $10  costs  and  disbursements.    No  opinion. 
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Jenks,  P.  J.f  and  Thomas,  Mills,  and  Rich,  JJ., 
conc'Ur.    Carr,  J.,  not  voting, 

Morgan  It.  MARTIN,  appellant  and  respond- 
ent. V.  John  T.  PALMER  and  Mary  L.  PALr 
MKR,  etc.,  respondents  and  appellants,  implead- 
ed with  others.  (Appeal  No.  2.)  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  31,  1916.)  Order  affirmed,  without  costs 
to  either  party  in  this  court.  No  opinion. 
Jenks,  P.  J.,  and  Thomas,  Mills,  and  Rich,  JJ., 
concur.    Carr,  J.,  not  voting. 

In  the  matter  of  Robert  J.  MAYER  and  Ja- 
cob Stein^  Attorneys.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  May  .5, 
1916.)  Inasmuch  as  the  respondents  have  recog- 
nized the  propriety  of  the  payment  of  the  mon- 
eys, and  no  moral  turpitude  is  involved,  the  pro- 
ceeding is  dismissed. 

Morton  H.  MEINHARD,  Respt,  v.  Aida 
HEIDELBERG,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  April  2S, 
1916.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Tx)uis  MEISEL  v.  Minassi  L  SCHWARS^ 
STEIN  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  2^,  1916.)  Mo- 
tion to  dismiss  appeal  granted,  without  costs. 
Order  filed. 

In  the  matter  of  proving  the  Last  Will  and 
Testament  of  Melcena  B.  MERRITT,  deceased. 
(Appeal  No.  1.)  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  April  7,  1916.) 
Order  of  the  Surrogate's  Court  of  Orange  Coun- 
ty affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Thomas,  Mills, 
and  Rich,  JJ.,  concur.    Carr,  J.,  not  voting. 

In  the  matter  of  proving  the  Last  Will  and 
Testament  of  Melcena  B.  MERRITT,  deceased. 
(Appeal  No.  2.)  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  April  7,  1916.) 
Order  of  the  Surrogate's  Court  of  Orange  Coun- 
tv  affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Thomas,  Mills, 
and  Kich,  JJ.,  concur.    Carr,  J.,  not  voting. 

In  the  matter  of  proving  the  Last  Will  and 
Testament  of  Melcena  B,  MERRITT,  deceased 
(Appeal  No,  3.)  (Supreme  Court,  Appellate  Di 
vision,  Second  Uepartment.  April  7,  1916.) 
Order  of  the  Surrogate's  Court  of  Orange  Coun- 
ty affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Thomas,  Mills, 
and  Rich,  JJ.,  concur.    Carr,  J.,  not  voting. 

In  the  matter  of  proving  the  I^ast  Will  and 
Testament  of  Melcena  B.  MERRITT,  deceased. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment May  5,  1916.)  Motion  denied,  with- 
out costs. 

Max  MEYER,  respondent,  v.  UNITED 
DRESSED  BEEF  COMPANY,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment.   April  7,  1916.)    Order  affirmed,  with- 


out costs.  No  opinion.  Jenks,  P.  J^  and  Thom- 
as, Mills,  and  Rich,  JJ.,  concur.  Carr,  J.,  not 
voting. 

William  MEYLE,  respondent,  v.  Heinrich 
UFFMANN,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  April  7, 
19160  Judgment  of  the  Ounty  Court  of  Nas- 
sau County,  and  the  final  order  of  the  Justice's 
Court,  are  reversed,  and  the  proceedings  dismiss- 
ed, with  costs,  upon  one  ground,  that  the  return 
does  not  show  that  the  petition  was  served  with 
the  precept,  and  there  is  no  evidence  that  such 
was  the  case  to  enable  the  return  to  be  amended* 
Thomas,  Stapleton,  Mills,  and  Putnam,  JJ.,  con- 
cur.   Carr,  J.,  not  voting. 

Henrietta  MICHAEUS  v.  DRY  DOCK 
SAVINGS  INST,  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  April  28, 
1916.)  Motion  to  dismiss  appeal  denied  on  con- 
dition stated  in  order.    Order  filed. 


MIDTOWN  CONTRACTING  CO.,  Respt.  v. 
Louis  GOLDSTICKER  and  ano.,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  7,  1916.)  Order  affirmed  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 

Alfred  MIESTO  v.  COMMERCIAL  UNION 
ASSURANCE  COMPANY.  (Supreme  Court, 
Appellate  Division,  First  Department  July, 
1915.)  Motion  denied,  with  $10  costs.  Memo- 
randum per  curiam. 

Mary  MILLER,  respondent,  v.  The  BROOK- 
LYN HEIGHTS  RAILROAD  COMPANY,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  March  31,  1916.)  Al- 
though the  defendant  has  appealed  merely  from 
the  judgment,  without  anv  motion  for  a  new  tri- 
al, tliis  court,  since  the  1914  amendment  of  Code 
of  CJivil  Procedure,  f  1346,  has  power  to  review 
the  facts.  (Middleton  v.  Whitridge,  213  N.  Y. 
499,  108  N.  E.  192.)  The  basis  of  the  complaint 
is  that  defendant's  Halsey  Street  car  stopped  in 
the  block  before  reaching  the  corner  of  Lewis 
avenue,  and  then  started  ahead  before  plaintiff 
had  alighted.  The  testimony  of  plaintiff  and  her 
daughter  is  clearly  overborne  by  the  disinterest- 
ed testimony  of  three  passensrers  (m  the  car,  and 
a  letter  carrier  standing  on  the  street  corner,  all 
in  agreement  that  plaintiff  tried  to  get  off  while 
the  car  was  coming  to  a  stop,  and  that  the  car 
had  not  stopped  before  it  came  to  the  near  side 
of  the  crossing.  The  judgment  of  the  County 
Court  of  Queens  County  is  therefore  reversed  on 
the  facts,  and  a  new  trial  is  ordered,  costs  to 
abide  the  event  Jenks,  P.  J.,  and  Stapleton, 
Mills,  Rich,  and  Putnam,  JJ.,  concur. 

Charles  H.  MILLS,  respondent,  v.  The  NEW 
YORK,  NP:W  haven  &  HARTFORD  RAIL- 
ROAD COMPANY,  appellant  (Supreme  Court. 
Appellate  Division,  Second  Department  May 
5,  1916.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 

Bernard  MIRKIN,  respondent,  v.  EDELMANT 
&  LEVINE,  Incorporated,  appellant    (Suprem« 
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Court,  Appellate  Division,  Second  Department 
March  31,  1916.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Mills,  and  Rich.  JJ.,  concur, 
Carr,  J.,  not  Totlng. 

Geonre  MITCHELL,  respondent,  v.  Gabriel 
SALANT,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  April  14, 
1916.)  Judgment  and  order  reversed,  and  new 
trial  granted,  costs  to  abide  the  event,  upon  the 
sole  ground  of  the  erroneous  proceeding  by  plain- 
tifiTs  trial  counsel  in  asking  a  prospective  juror 
a  question  based  upon  the  stated  contingency  "if 
it  should  transpire  that  an  insurance  company 
was  interested  in  the  case.'*  Jenks,  P.  J.,  and 
Thomas,  Carr,  Stapleton,  and  Mills,  JJ.,  concur. 

M.  M.  HART,  Inc.,  Applt,  v.  Nana  R  PFIZ- 
ER, impld.,  Respt  (Supreme  Court,  Appellate 
Division,  First  Department  May  5,  1916.) 
Judgment  and  order  affirmed  with  costs.  No 
opinion.    Order  filed. 

John  MONAHAN,  respondent,  v.  JOHN  H. 
SHIPWAY  8c  BRO.  and  William  A.  Maroney, 
etc.,  appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  April  7,  1916.) 
Judgment  and  orders  unanimously  affirmed, 
with  costs.    No  opinion. 

John  MONAHAN,  respondent,  v.  JOHN  H. 
SHIPWAY  &  BRO.,  and  William  A.  Maroney, 
etc.,  appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  May  5,  1916.) 
Motion  denied,  without  costs. 


MONROE  BREWING  CO.,  respt,  v.  John  F. 
B ARTELS,  applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  22, 1916.) 
Judgment  affirmed  with  costs.  All  concur,  ex- 
cept B^oote  and  Merrell,  JJ.,  who  dissent  upon 
the  ground  that  the  resolution  electing  defendant 
as  president  "for  the  ensuing  year''  and  fixing 
his  salary,  is  ambiguous  as  to  the  term  of  such 
employment,  and  its  meaning  as  intended  by  the 
parties  should  have  been  submitted  to  the  jury 
as  a  question  of  fact. 

Mary  E.  MONTAGUE  v.  MANHATTAN 
NAVIGATION  COMPANY.  (Supreme  Court, 
Appellate  Division,  Third  Department  May 
11,  1916.)    Motion  denied. 

Elenor  L.  MORGAN  and  Frank  S.  Waller, 
appellants,  v.  Elmer  E.  SANBORN,  as  execu- 
tor, etc.,  respondent;  Emma  L.  Waller,  et  al., 
appellants.  (Supreme  Court,  Appellate  Divi- 
Btton,  Second  Department.  April  7,  1916w) 
Judgment  affirmed,  without  costs,  upon  the  sole 
ground  that  the  agreement  between  husband  and 
wife,  evidenced  by  the  preamble  of  her  will  of 
February  27,  1911,  did  not  require  her,  as  the 
survivor,  to  give  to  the  next  of  kin  of  the  hus- 
band any  substantial  amount,  and  equity  will 
not  interfere  to  enforce  such  a  nominal  right  on 
the  part  of  his  next  of  kin.  The  thirteenth  and 
fourteenth  findings  of  fact  are  reversed  as 
against  the  greater  weight  of  evidence,  and  also 
the  second  conclusion  of  law  based  on  said  find- 
ings ;  and  tiiis  court  affirmatively  finds  the  fact 
that  the  agreement  stated  in  such  preamble  was 


in  effect  made  between  husband  and  wife,  but 
that  it  conferred  ui)on  the  next  of  kin  of  the 
husband  no  substantial  right  Jenks,  P.  J.,  and 
Thomas,  Stapleton,  Mills,  and  Putni^m,  JJ.,  con- 
cur. 

James  P.  J.  MORRIS  v.  Henry  G.  HAY. 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  28, 1916.)  Motion  denied  with 
$10  costs.    Order  filed. 

Mortimer  S.  MORRIS  and  ano.,  Respts.,  v. 
Morris  ALSTEDTER,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
14,  1916.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Order  filed.  See, 
also,  93  Misc.  Rep.  B&,  156  N.  Y.  Supp.  1103. 

Grazia  MOSCATO,  as  administratrix,  etc.,  of 
Calogero  Moscato,  deceased,  respondent,  v. 
PRINCE  LINE,  Limited,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  25,  1916.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 

In  Matter  of  Judicial  Settlement  of  the  Ac- 
counts of  Stafford  MOSHER,  etc.,  under  the 
will  of  Margaret  Jones,  deceased.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  8,  1916.)  Decree  affirmed  with  costs  to 
respondent  against  the  appellants  Mary  Bellin- 
ger and  William  Bellinger,  personally.  All  con- 
cur, except  Merrell,  J.,  who  dissents. 

Vasilis  NAFPLIOTIS,  respondent,  v.  Nekles 
DRAKOS,  appellant  (Supreme  Court,  Appel- 
late Division.  Second  Department.  April  7, 
1916.)  Interlocutory  judgment  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Mills,  and  Rich,  JJ.,  concur.  Carr,  J.,  not  vot- 
ing. 

NATIONAL  NASSAU  BANK  v.  James  C. 
CLEARY.  (Supreme  Court  Appellate  Division, 
B^irst  Department.  April  14,  1916.)  Motion  de- 
nied with  $10  costs.    Order  filed. 

NATIONAL  NASSAU  BANK  of  N.  Y.  v. 
James  C.  CLEARY.  (Supreme  Court,  Appel- 
late Division,  First  Department.  April  28, 
1916.)    Motion  granted.    Order  filed. 

In  the  matter  of  the  petition  of  NEW  YORK 
MUNICIPAL  RAILWAY  CORPORATION 
and  New  York  Consolidated  Railroad  Company, 
respondents,  relative  to  acquiring  title,  etc.. 
Avenue  T  and  Avenue  U.  Clara  McLear  et  al., 
appellants.  (Supreme  Court,  Appellate .  Divi- 
sion, Second  Department  May  12,  1916.)  Or- 
ders affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Stapleton,  Mills, 
Rich,  and  Putnam,  JJ.,  concur. 

NEW  YORK  STATE  SEWER  PIPE  CO., 
applt.,  V.  Herbert  D.  G.  GREY,  respt,  and 
Thatcher  Jones,  deft.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  March  22, 
1916.)  Judgment  and  order  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
event  Held,  that  the  court  erred  in  charging 
that  if  there  was  not  a  reasonable  effort  to  se- 
cure the  payment  of  the  open  account,  made 
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after  it  became  due,  that  operated  in  legal  ef- 
fect as  an  extension  of  the  time  of  payment 
thereof.    All  concur. 

NICHOLAS  POWER  C50.  v.  Herman  H. 
GIDDEN  et  aL  (Supreme  Court,  Appellate 
Division,  First  Department.  April  28,  191G.) 
Motion  denied.    Order  filed. 

NICHOLAS  POWER  CO.,  Respt,  t.  Samuel 
STERN,  impld.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  April  28, 
1916.)  Order  affirmed  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 

Aneus  K.  NICHOLSON  v.  Charles  S. 
SPRAGUE.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  April  14,  1916.)  Ap- 
plication denied  with  $10  costs.    Order  signed. 

Wallace  T.  NICKERSON.  respondent,  v. 
ELECTRO  SILI(X)N  COMPANY,  appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment April  25.  1916.)  Reargument  or- 
dered, and  case  set  down  for  Tuesday,  May  9, 
1916.  The  rearrament  will  be  confined  to  three 
questions:  (1)  May  a  duty  to  furnish  auto- 
matic doors  be  based  upon  general  usage  where 
a  statute  (section  79  of  the  Labor  Law  [Consol. 
r^ws.  c.  31])  requires  them,  when  in  the.  opin- 
ion 01  the  commissioner  of  labor  they  are  neces- 
sary, etc.,  and  he  by  written  notice  requires 
them?  (2)  Is  custom  established  by  proof  that 
they  are  customarily  used,  without  showing 
that  where  installed  they  were  installed  without 
written  notice  from  the  commissioner  of  labor? 
(3)  Is  the  defendant  as  an  employer  under  any 
further  duty  than  the  duty  the  statute  im- 
poses upon  the  owner,  agent  or  lessee?  Jenks, 
P.  J.,  and  Thomas,  Stapleton,  Rich,  and  Put- 
nam, JJ.,  concur. 


In  the  matter  of  the  claim  of  Margaret  NO- 
LAN for  compensation  for  the  death  of  William 
Nolan  under  the  Workmen's  Compensation  Law, 
claimant  respt,  v.  CUANFORD  COMPANY, 
employer,  and  Employers'  Mutual  Insurance 
Company  of  New  York,  insurer,  applts.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment.   May  3,  1916.)    Motion  granted. 

In  the  matter  of  The  NORTHERN  BANK. 
Re  GIFFORD,  HOBBS  &  BEARD.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  28,  1916.)  Motion  granted,  unless  ap- 
pellant complies  with  terms  stated  in  order. 
Order  filed. 

In  the  matter  of  proving  the  Lest  Will  and 
Testament  of  Mary  OATeS,  deceased,  as  a 
Will  of  real  and  personal  property.  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  7,  1916.)     Motion  denied,  with  $10  costs. 

Ludwiff  OBERMEYER,  appellant,  v.  Wil- 
liam J.  WILKENING.  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  5,  1916.)  Application  denied,  with  $10 
costs. 

Matter  of  James  F.  O'BRIEN,  as  Sheriff,  etc., 
Respt,  V.  Samuel  H.  ORDWAY  et  al.,  Applts. 


(Supreme  Court,  Appellate  Division,  First  De- 
partment April  14,  1916.)  Order  afiirmed, 
with  $10  costs  and -disbursements.    No  opinion. 

g)larke,   P.   J.,  and   Laughlin,  J.,  dissenting.) 
rder  filed. 

Bernard  L.  O'DONNELL.  Applt,  v.  Joseph 
V.  KEYROIJ  SE  et  al.,  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department  April 
28j  1916.)  Judgment  affirmed,  with  costs.  No 
opinion.     (Smith,  J.,  dissenting.)     Order  filed. 

Fred  W.  ODWBLL  and  George  B.  Odwell, 
applts.,  V.  Arthur  B.  MARTIN,  respt  (Su- 
preme Court,  Appellate  Division,  Ttdra  Depart- 
ment. May  3,  1916.)  Order  unanimously  af- 
firmed with  CO«9t8. 

Mary  M.  O'LOUGHLIN,  Respt,  v.  BBVER- 
WYCK  COMPANY,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  April  20, 
1916.)  Judgment  and  order  affirmed  with  costs. 
No  opinion.    Order  filed. 

Hugo  OPPENHEIMER  et  al.,  RespU.,  v. 
SICILIAN  ASPHALT  PAVING  CX>.,  Applt 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  28,  1916.)  Judgment  and  or- 
der affirmed  with  costs.  No  opinion.  Order 
filed. 


John  D.  OSTRANDER.  as  adm'r,  v.  HOL- 
BROOK.  CABOT  &  ROLLINS  CORPORA- 
TION. (Supreme  Court,  Appellate  Division, 
First  Department  April  28,  1916.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellant  comply  with  terms  stated  in  order. 
Order  filed. 

Alfred  B.  OVERTON,  plaintiff,  y.  BROOK- 
LYN TRUST  COMPANY,  etc,  defendant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. May  6,  1916.)  Judgment  is  directed 
for  the  plaintiff,  without  costs,  according  to  the 
terms  of  the  submitted  controversy.  This  court 
is  of  opinion  that  the  trust  in  question  term- 
inated upon  the  death  of  Anna  R.  Overton, 
and  that  the  plaintiff,  Alfred  E.  Overton,  there- 
upon became  entitled  to  possession  of  the  secur- 
ities held  by  defendant  for  the  purposes  of  the 
trust  Jenks,  P.  J.,  and  Carr,  Stapleton,  Rich, 
and  Putnam,  JJ.  concur.  Settle  order  before 
Mr.  Justice  Carr. 

Kathi  PAFFEN,  individually  and  as  execu- 
trix, etc.,  of  J.  August  Paffen,  deceased,  appel- 
lant, V.  CITY  OF  NEW  YORK  and  C<Miey 
Island  &  Brooklyn  Railroad  Company,  respond- 
ents. (Supreme  Court,  Appellate  Division,  (Sec- 
ond Department.  April  25,  1916.)  Judgment 
and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event,  upon  the  ground  that  the 
evidence  presented  a  question  for  the  jury  as  to 
how  decedent  fell  into  the  drain,  and  also  we 
think  that  the  objection  to  the  question  to  the 
physician  at  folios  246  and  247  should  not  have 
been  sustained.  Thomas,  Carr,  Stapleton.  Mills, 
and  Putnam,  JJ.,  concur. 


Walter  E.  PARFITT,  respondent  appellant, 
.  The  CITY  OF  NEW  YORK,  appellant    re- 
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spondent.  (Supreme  Court.  Appellate  Division, 
Second  Department.  March  31,  1916.)  Judg- 
ment reversed  and  new  trial  granted,  costs  to 
abide  the  event,  unless  within  ten  days  from  the 
entry  of  the  order  herein  plaintiff  stipulate  to 
reduce  the  verdict  to  $9,400,  in  which  event  the 
judgment  reduced  to  $9,400,  with  $61.58  costs, 
but  without  interest,  is  aflSrmed,  without  costs 
to  either  party  on  this  appeal.  The  order  of 
April  29,  1915,  is  also  affirmed,  without  costs. 
No  opinion.  Jenks,  P.  J.,  and  Thomas,  Staple- 
ton,  and  Putnam,  JJ.,  concur.  Carr,  J.,  not 
voting. 


Alfred  J.  PAUL  and  Charles  W.  Finlay,  com- 
prising the  copartnership  firm  of  A.  Paul  & 
Co.,  respts.,  v.  Michael  J.  KEINNEDY,  applt. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  8,  1916.)  Judgment  unani- 
mously affirmed  with  costs. 

Pasqualena  G.  PECCI.  appellant,  v.  CHURCH 
OF  THE  IMMACULATE  HEART  OF  MARY 
OF  SCARgDALE,  N.  Y.,  et  al.,  respondents. 
(Supreme  (Dourt,  Appellate  Division,  Second 
Department.  May  5, 1916.)  Judgment  affirmed 
by  default,  with  costs.  Jenks,  P.  J.,  and 
Thomas,  Carr,  Mills,  and  Rich,  JJ.,  concur. 


Pasqualena  G.  PECCI,  appellant,  v.  CHURCH 
OF  THE  IMMACULATE  HEART  OF  MARY, 
OF  SCARSDALE,  N.  Y.,  et  al.,  respondents. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. April  7,  1916.)  Motion  to  dismiss 
appeal  granted,  unless  the  appellant  perfect  the 
appeal,  place  the  case  on  the  May  calendar  and 
be  ready  for  argument  when  reached. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondent, V.  Antonio  BELLAVICINI,  appe- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  14,  1916.)  Judgment 
of  conviction  of  the  Court  of  Special  Sessions 
affirmed.  No  opinion.  Mills,  Rich,  and  Put- 
nam, JJ.,  concur.  Stapleton,  J.,  dissents,  on 
the  ground  that,  although  there  is  competent" 
evidence  of  an  isolated,  indecent  or  obscene  act, 
and  it  is  inferable  that  defendant  saw  (heard) 
it.  there  is  no  evidence  that  painted  men  with 
effeminate  voices  resorted  there  with  the  knowl- 
edge of  this  defendant ;  the  evidence  is  insuffi- 
cient to  convict  the  defendant  of  the  crime 
charged.  Jenks,  P.  J.,  <^ncurs  with  Staple- 
ton,  J. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondent V.  John  CAT-.LAGHAN,  appellant, 
(supreme  Court,  Appellate  Division,  Second  De- 
partment. April  14,  1916.)  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  affirm- 
ed by  default.  Jenks,  P.  J.,  and  Carr,  Staple* 
ton.  Mills,  and  Putnam,  JJ.,  concur. 


The  PEOPLE,  etc.,  Respt.,  v.  Alphonso  CAP- 
RARO,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  April  7,  1916.) 
Judgment  affirmed.    No  opinion.    Order  filed. 

PEOPLE  of  State  of  New  York,  respt.,  v. 
Robert  CASSIDY,  applt.  (Supreme  Ck)urt.  Ap^ 
pellate   Division,  Fourth  Department,     March 


22,  1916.)    Motion  to  amend  return  by  correct- 
ing clerk's  minutes,  denied. 

PEOPLE  of  the  State  of  New  York,  respt, 
V.  Hiram  COLE,  Applt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March  8,. 
1916,)  Order  entered  January  5,  1916,  dis- 
missing appeal,  is  vacated  and  set  aside  upoui 
stipulation  filed,  and  appeal  set  down  for  argu- 
ment March  21,  1916. 

The  PEOPLE,  etc.,  v.  Agidia  DAMICO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  14,  1916.)  Motion  granted^ 
Order  filed. 


The  PEOPLE  of  the  State  of  New  York,  re- 
spondw>nt,  v.  EISSING  CHEMICAL  COMPA- 
NY, appellant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  May  5,  1916.)  Mo- 
tion denied,  upon  condition  that  appellant  per- 
fect its  appeal,  place  the  case  on  the  June 
calendar  and  be  ready  for  argument  when 
reached,  and  give  a  bond  to  secure,  the  Judg- 
ment within  ten  days;  otherwise,  motion  grant- 
ed, with  $10  costs. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondent, V.  Max  GLASER.  appellant  (Su- 
preme Coui't,  Appellate  Division,  Second  De- 
partment Marcn  31,  1916.)  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  affirm- 
ed. No  opinion.  Jenks,  P.  J.,  Thomas.  Mills,, 
and  Rich,  JJ.,  concur.    Carr,  J.,  not  voting. 

The  PEOPLE,  etc.,  v.  Ralph  GUARANO. 
(Supreme  Court,  Appellate  Division,  First  De- 

Sartment.     April  14,   1916.)     Motion  gxanted. 
^rder  filed. 

The  PEOPLE,  etc,  on  complaint  of  John  P. 
Barron,  Respt.,  v.  George  HARRINGTON  and 
•George  Franklin,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  April  20, 
1916.)  Judgment  and  order  affirmed.  No  opin- 
ion.    (Dowling,  J.  dissenting.)     Order  filed. 

The  PEOPLE  of  the  State  of  New  York,, 
respt,  V.  Dell  KING SLEY,  applt  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  3,  1916.)  Appeal  from  Warren  County 
Court  Dell  Kingsley  was  convicted  of  crime, 
and  he  appeals.    Judgment  affirmed. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed; the  court  finding  no  prejudicial  error 
calling  for  a  reversal  of  the  conviction  under  sec- 
tion 542  of  the  Code  of  Criminal  Procedure. 
All  concur,  except  Kellogg,  P.  J.,  dissenting  in 
memorandum,  in  which  Howard,  J.,  concurs. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  It 
was  reversible  error  to  receive  over  the  defend- 
ant's objection  the  evidence  of  Mrs.  May  that 
her  sister,  the  complainant,  after  she  discovered 
her  pregnancy,  two  months  after  the  alleged  of- 
fense, stated  to  her  that  the  defendant  was  re- 
sponsible for  her  condition.  Baccio  v.  People, 
41  N.  Y.  265:  People  v.  CTlemons,  37  Hun.  580: 
People  V.  O'SuUivan.  104  N.  Y.  481,  10  N.  E. 
880,  58  Am.  Rep.  530;  People  v.  Friedman,  139 
App.  Div.  795,  124  N.  Y.  Supp.  521. 
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The  PEOPLE  of  the  State  of  New  York,  reept., 
V,  Benjamin  KUDON,  applt.  (Supreme  Court, 
Appellate  Division,  Third  Department  May 
3,  1916.)    Appeal  dismissed. 

The  PEOPIiE,  etc.,  Respt,  v.  L.  STRUD^ 
LER  &  SONS,  Inc.,  Applt.  (two  cases).  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  28,  1916.)  Judgments  affirmed. 
No  opinions.    Orders  filed. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondent, V.  Lye  LEE,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  14,  1916.)  Motion  granted.  Settle  order 
before  Mr.  Justice  Stapleton. 


PEOPLE  of  the  State  of  New  York,  respt,  v. 
Philin  McCARREN,  applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
15, 1916.)  Judgment  of  conviction  and  order  af- 
firmed.   All  concur. 

The  PEOPLE,  etc..  Respt,  v.  James  MAR- 
SHALL. Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  May  5,  1916.)  Judg- 
ment and  order  affirmed.  No  opinion.  Order 
filed. 

The  PEOPLE,  etc.,  Respt,  v.  Pasquale  MI- 
LONE,  impld.,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  April  28, 
1916.)  Judgment  affirmed.  No  opinion.  Order 
filed.  

The  PEOPLE,  etc.,  Respt,  v.  Max  MTNSKY. 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  28,  1916.)  Judgment  affirmed. 
No  opinion.    Order  filed. 

The  PEOPLE,  etc.,  Respt,  v.  Louis  NOVEM- 
BER, Applt  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  20,  1916.)  Judg- 
ment affirmed.     No  opinion.     Order  filed. 

The  PEOPLE  of  the  Stnte  of  New  York,  re- 
spondent, V.  Filippo  PRIOLA,  appellant.  (Su- 
preme C!ourt,  Appellate  IMvision,  Second  De- 
partment April  14,  1916.)  Judgment  of  con- 
viction of  the  County  Court  of  Kings  County  af- 
firmed by  default  Jenks,  P.  J.,  and  Carr,  Sta- 
pleton, Mills,  and  Putnam,  J  J.,  concur. 

The  PEOPLE  of  the  Stnte  of  New  York,  re- 
spondent, V.  Cesare  ROTUNDA,  etc.,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment May  5,  1916.)  Judgment  of  convic- 
tion affirmed  by  default.  Jenks,  P.  J.,  and 
Thomas,  Carr,  Mills,  and  Rich,  JJ.,  concur. 

The  PEOPLE,  etc.,  Respt.,  v.  Arthur 
f?CHMIDT,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  April  20,  1916.) 
Judgment  and  order  affirmed.  No  opinion.  Or- 
der filed. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondent, V.  Leo  SIGNORELLI,  appellant  (two 
cases).  (Supreme  Court,  Appellate  Division, 
Second  Department.  ^lay  5,  1916.)  Judgments 
of  conviction  of  the  Court  of  Special  Sessions 


affirmed  by  default.    Jenks,  P.  J.,  and  Thomas, 
Carr,  Mills,  and  Rich,  JJ.,  concur. 


The  PEOPLE  of  the  State  of  New  York,  re- 
spondent, V.  Michael  SISTO^  appellant  (Su- 
preme Court,  Apoellate  Division,  Second  De- 
partment April  25,  1916.)  Motion  to  dismiss 
appeal  denied,  upon  condition  that  appellant 
perfect  the  appeal,  place  the  case  on  the  Msy 
calendar  and  be  ready  for  argument  when  reach- 
ed;  in  default  thereof,  motion  granted. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondent, V.  George  W.  TAFT,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. May  5,  1916.)  Judgment  of  convic- 
tion of  the  County  Court  of  Kings  County  af- 
firmed by  default  Jenks,  P.  J.,  and  Thomas, 
Carr,  Mills,  and  Rich,  JJ.,  concur. 

PEOPLE  of  the  State  of  New  York,  respt,  v. 
Theodore  J.  VOGELSANG,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  29,  1916.)  Judgment  of  conviction  af- 
firmed.   All  concur. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondent, V.  John  M.  WELLBROCK,  appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  March  31,  1916.)  Judgment 
of  conviction  affirmed.  No  opinion.  Jenks,  P. 
J.,  and  Thomas,  Mills,  and  Putnam,  J  J.,  con- 
cur.   Carr,  J.,  not  voting. 


The  PEOPLE,  etc.,  ex  rel.  Robert  S. 
BREWSTER  et  al.,  etc.,  respondents,  v.  John 
J.  SINNOTT  et  alj,  as  members  of  the  Board 
of  Supervisors  of  Westchester  County,  appel- 
lants, and  others,  defendants.  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
25,  1916.)  Order  affirmed,  with  $10  costs  and 
disbursements,  upon  the  authority  of  People 
ex  rel.  Commissioners  v.  Board  of  Supervisors 
of  Oneida  County,  36  Misc.  Rep.  597,  73   N. 


Y.  Supp.  1098,  affirmed  68  App.  Div.  650,  74 
N.  Y.  Supp.  1142,  and  170  N.  Y.  105,  62  N.  E. 
1092 ;  and  motion  to  dismiss  appeal  denied. 
-    -  '   -    -         -  -  --      •,  Sta  ' 


Jenks,  P.  J.,  and  Thomas,  Carr,  Stapleton,  and 
Mills,  JJ.,  concur. 

The  PEOPLE,  etc.,  ex  rel.  Charles  W. 
BROWN,  respondent  v.  General  George  A. 
CUSTER  Garrison  No.  2,  Army  and  Navy 
Union  of  the  United  States  of  America,  apoel- 
lant.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  25,  1916.)  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs.  The  alternative 
writ  in  question  is  insufficient  on  its  face.  Code 
of  Civil  Procedure,  §2076;  People  ex  rel.  Ajas 
V.  Department  of  Uealth,  138  App.  Div.  559, 
123  N.  Y.  Supp.  294.  Jenks,  P.  J.,  and  Thomas, 
Carr,  Mills,  and  Rich,  JJ.,  concur. 

The  PEOPLE,  etc.,  ex  rel.  Daniel  J.  CAL- 
LAHAN, relator,  v.  Robert  ADAMSON,  ud 
Fire  Commissioner  of  the  City  of  New  York, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  I&,  1916.)  De- 
termination confirmed,  and  writ  dismissed,  with 
$50    costs    and    disbursements.      No    opinion. 
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Jenks,  P.  J.,  and  Thomas,  Mills,  Rich,  and  Pnt- 
nam,  J  J.,  concur. 

The  PEOPLE,  etc.,  ex  reL  Nicholas  CAR- 
LOUGH,  respondent,  v.  William  W.  FARLEY, 
as  State  Commissioner  of  Excise,  and  another, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  31,  1916.) 
Order  reversed,  and  writ  of  certiorari  dismissed, 
without  costs,  on  the  authority  of  People  ex 
reL  Carlough  v.  Farley,  155  N.  Y.  Snpp.  1133, 
decided  in  this  court  December  3,  1915.  Jenks, 
P.  J.,  and  Thomas,  Stapleton,  and  Mills,  JJ., 
concur.     Carr,  J.,  not  voting. 

The  PEOPLE,  etc.^ex  rel.  Michael  F.  DAJ> 
TON,  appellant,  v.  WiUiam  WILLIAMS,  as 
Commissioner,  etc.,  and  others,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  April  7,  1916.)  The  commissioner 
of  the  department  of  water  supply,  gas,  and 
electricity  was  justified  in  relying  upon  the  cer- 
tification made  by  the  municipal  civil  service 
commission,  to  treat  as  qualified  to  do  the  work 
they  have  been  doing  since  December  31,  1914, 
the  inspectors  he  retained  in  the  service.  It 
was  lawful  to  suspend  the  inspectors  he  did 
suspend,  including  the  relator.  It  is  too  late 
to  attack  the  ceitification  made  from  a  list  of 
eligibles  promulgated  as  the  result  of  a  com- 
petitive examination  held  in  1903  or  a  classifica- 
tion made  in  1907.  No  writ  may  issue  against 
the  municipal  civil  service  commission,  direct- 
ing it  to  place  the  position  of  inspector  of  pipe 
making  in  the  present  classification,  no  demand 
80  to  do  having  been  made  upon  the  commis- 
sion by  the  relator.  Had  a  demand  been  made, 
It  would  now  be  useless  to  direct  that  the  posi- 
tion formerly  held  by  the  relator  be  included  in 
the  classification  now  existing,  as  the  time 
within  which  an  appointment  could  be  made 
from  a  preferred  list  has  expired,  and  no  ap- 
pointment was  made  from  it  to  a  position  m 
the  classification  within  the  prescribed  period. 
Oi'der  affirmed,  without  costs.  Jenks,  P.  J.,  and 
Thomas,  Stapleton,  and  Mills,  JJ.,  concur. 
Carr,  J.,  not  voting. 

PEOPLE  ex  rel.  D.  Clinton  MACiCEY  v. 
Frank  HASBROUCK,  Supt.  of  Insurance,  etc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  11,  1916.)  Motion  to  dismiss 
writ  granted,  with  $10  costs,  unless  relator  com- 
ply with  terms  stated  in  order.    Order  filed. 

PEOPLE  of  the  State  of  New  York  ex  rel. 
Thomas  F,  M<jGILVRAY  v.  George  H.  BELL, 
as  Commissioner,  etc.  (Supreme  Court,  Appel- 
late Division,  First  Department  October, 
1915.)  Motion  denied,  without  costs.  Memo- 
randum per  curiam. 

The  PEOPLE,  etc.,  ex  rel.  William  B.  OS- 
TERHOUT,  appellant,  v.  William  WILLIAMS, 
as  Commissioner  of  the  Department  of  Water 
Supply,  Qas  and  Electricity  of  the  City  of  New 
York,  respondent  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  12,  1916.) 
Order  (91  Misc.  Rep.  95,  154  N.  Y.  Supp.  331^ 
affirmed,  with  $10  costs  and  disbursements.    No 


opinion.     Jenks,   P.   J.,  and  Stapleton,   Mills, 
Rich,  and  Putnam,  JJ.,  concur. 

The  PEOPLE,  etc.,  ex  rel.  William  F.  PEA- 
BODY,  relator,  v.  Arthur  WOODS,  as  Police 
Commissioner  of  the  City  of  New  York,  re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department.  April  25,  1916.)  Motions 
to  resettle  order  denied. 

The  PEOPLE  of  the  State  of  New  York,  on 
the  relation  of  John  M.  PHILLIPS,  relator, 
V.  Andrew  D.  MORGAN,  James  V.  May,  and 
Fred  H.  Parker,  composing  the  State  Hospital 
Commission^  respts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  May  3, 
1916.)  Determination  confirmed,  with  $50 
costs  and  disbursements.  All  concur,  except 
Howard  and  Woodward,  JJ.»  dissenting. 

The  PEOPLE,  etc.,  ex  rel.  John  F.  SCHAEF- 
ER,  reUtor,  v.  Robert  ADAMSON,  aa  Fire 
Commissioner  of  the  City  of  New  York,  re- 
spondent. (Supreme  Court.  Appellate  Division, 
Second  Department  April  25,  1916.)  Deter- 
mination confirmed,  and  writ  dismissed,  with 
$50  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Carr,  Stapleton,  Mills,  and 
Putnam,  J  J.,  concur. 


PEOPLE  ex  rel.  William  J.  SHEARER,. 
Applt,  V.  Michael  F.  BLAKE  et  aly,  Respts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  28;  1916.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


The  PEOPLE,  etc.,  eiJ  rel.  Herman  W. 
SCHEIB,  relator,  v.  Arthur  WOODS,  as  Police 
Commissioner  of  the  City  of  New  York,  respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  14,  1916.)  Motion  to 
quash  writ  denied,  with  $10  costs.  Carr,  J.» 
not  voting. 

The  PEOPLE,  eta,  ex  rek  Herman  W. 
SCHEIB,  relator,  v.  Arthur  WOODS,  as  Police 
Clommissioner  of  the  City  of  New  York,  respond- 
ent. (Supreme  (3ourt,  Appellate  Division,  Sec- 
ond Department.  April  14,  1916.)  Determina- 
tion confirmed  and  writ  dismissed,  with  $50 
costs  and  disbursements.  No  opinion.  Thom- 
as, Carr,  Rich,  and  Putnam,  JJ.,  concur.  Jenks, 
P.  J.,  dissents. 

Antonio  PERROTO,  appelant,  v.  Mary  EN- 
NIS,  respondent  (Supreme  Court  Appellate 
Division,  Second  Department  April  25,  1916.) 
Judgment  and  order  of  the  City  Court  of  Mt 
Vernon  aflirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  and  Stapleton,  Mills,  Rich,  and 
Putnam,  JJ.,  concur. 

August  PESCHMANNS,  Respt,  v.  NATION- 
AL SURETY  CO.,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 18,  1916.)  Order  (158  N,  Y.  Supp.  38)  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Digitized  by 


Caoogle 


1128 


158  NEW  YORK  8UPPLBMBNT 


Abraham  PHILLIPS,  respondent,  v.  Lena 
PHILLIPS,  appellant     (Supreme  Court,  Ap- 

?ellate  Division,  Second  Department.  Marnh 
1,  1910.)  Order  aflOirmed,  without  costs.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Stapleton, 
^nd  Mills,  JJ.,  concur.    Carr,  J.,  not  voting. 

S.  Hermenia  PIERCE,  respt^  v.  WESTERN 
NEW  YORK  &  PA.  TRACTION  CO.,  applt. 
<Supreme  Court,  Appellate  Division,  Fourth  De- 
partment March  29,  1916.)  Motion  to  dis- 
miss appeal  granted,  unless  appellant  file  and 
serve  printed  papers  on  appeal  within  10  days 
and  pay  to  respondent's  attorney  $10. 

In  the  Matter  of  Mary  F.  PLACE,  dec'd. 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  14,  1916.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


Daniel  B.  POMEROY  et  al»  Respts.,  v.  The 
HOCKING  VALLEY  RAILWAY  CO.,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  14,  1916.)  Appeal  from  Spe- 
cial Term,  New  York  County.  Action  by  Dan- 
iel E.  Pomeroy  and  others  against  the  Hocking 
Valley  Railway  Company.  From  an  order  deny- 
ing motion  to  vacate  service  of  summons  and 
complaint,  defendant  appeals.    Affirmed. 

PER  CURIAM.  Within  the  rule  laid  down 
in  Washington- Virginia  R.  Co.  v.  Real  Estate 
Trust  Co.,  238  U.  S.  185,  35  Sup.  Ct  818,  59 
L.  Ed.  1262,  this  company  was  aoing  business 
within  the  state  of  New  York  for  the  purpose  of 
service  within  that  state.  The  order  is  there- 
fore affirmed,  with  $10  costs  and  disbursements. 

Clarke,  P.  J.,  and  Davis,  J.,  dissenting,  on 
the  authority  of  Bagdon  v.  Fhlladelpbia  &  Read- 
ing Coal  &  Iron  Co.  (Court  of  Appeals,  March 
14,  1916),  111  N.  E.  1075. 

Daniel  E.  POMEROY  et  al,  v.  HOCKING 
VALLKY  RAILWAY  CO.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
28.  1916.)  Motion  granted;  questions  certified. 
Order  filed. 

Max  POSNER,  Respt,  v.  KURZROK  BROS. 
CO.,  Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  April  7,  1916.)  Judg- 
Q>ent  and  order  affirmed,  with  costs.  No  opin- 
ion.    Order  filed. 

Max  POSNER  v.  KURZROK  BROS.  CO. 
(Supreme  Court.  Appellate  Division.  First  De- 
partment. Apnl  28,  1916.)  Motion  denied, 
with  $10  costs.    Order  filed. 

Patrick  A.  POWERS,  Respt.,  v.  The  CRYS- 
TAL FILM  CO.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  April  14, 
1916.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted.  No  opin- 
ion.   Order  filed. 

Louis  POWLOWSKI,  an  infant  etc.,  respt, 
^.  NEW  YORK  CENTRAL  &  HUDSON  RIV- 
ER R.  R.   CO.,  applt     (Supreme  Court,   Ap- 


pellate Division,  Fourth  Department  March  8, 
1916.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  file  and  serve  prints  briers  by 
March  10th.  

Ixmis  POWLOWSKI,  an  infant,  etc.,  respt, 
V.  NEW  YORK  CENTRAL  &  HUDSON  RIV- 
ER R.  R.  CO.,  applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  March  29, 
1916.)  Judgment  and  order  affirmed  with  costs. 
All  concur. 

John  H.  PRATHER,  respt,  v.  Michael  BAR- 
RETT, applt  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  March  22,  1916.) 
Order  reversed,  with  costs,  and  motion  denied, 
with  costs.  Held,  that  the  plaintiff  did  not 
make  out  a  case  to  authorize  the  ^nting  of  a 
new  trial  on  the  ground  of  newly  discovered  evi- 
dence in  that  he  failed  to  show  that  he  exer- 
cised due  diligence  in  producing  die  testimony 
which  he  now  claims  is  materiaL  All  concur; 
Knise,  P.  J.,  in  result  only. 

Carol  PRENDERGAST.  appellant,  v.  IN- 
TERBOROUGH  RAPID  TRANSIT  COMPA- 
NY, respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department  April  7,  1916.) 
Motion  denied,  with  $10  costs. 

In  the  matter  of  the  application  of  the  City 
of  New  York,  relative  to  acquiring  title,  etc, 
for  the  opening  and  extending  of  a  PUBLIC 
PARK  AT  CONEY  ISLAND,  etc.  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  7f  1916.)  Motion  granted.  Jenks,  P.  J., 
not  voting. 

In  the  matter  of  the  application  of  the  PUB- 
LIC SERVICE  COMMISSION  FOR  THE 
FIRST  DISTRICT,  for  the  appointment  of 
three  commissioners,  etc.  Bushwick  Station, 
East  New  York  Route  (Route  No.  59).  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. April  25,  1916.)  There  was  no  op- 
position to  this  motion.    Motion  granted. 

In  the  matter  of  Robert  M.  S.  PUTNAM. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  5,  1916.)  Proceeding  dismissed. 
Settle  order  on  notice. 

Charles  A.  J.  QUEOK-BERNBR,  appeUant 
V.  WARD  BAKING  COMPANY,  respondent. 
(Supreme  Court,  Appellate  Division,  Second  De- 
nartment  May  5,  1916.)  Motion  denied,  with 
$10  costs. 

QUEEN  CITY  BRICK  CO.,  respt,  v.  Max  L. 
LEVINB  et  al.,  applts.  (Supreme  Court,  Ai>- 
pellate  Division,  Fourth  Department  March  8, 
1916.)  Motion  to  dismiss  appeal  granted,  unless 
appellants  file  and  serve  printed  record  by 
March  20th. 

QUEENS  VILLA  CONSTRUCTION  COM- 
PANY, appellant,  v.  Stella  C.  SHIELDS,  re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department.     April  25,   1916.)      Judg- 
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ment  affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Carr,  Stapleton,  and  Mills, 
JJ.,  concur. 

Joseph  E.  QUINN,  respt,  v.  The  FOUNDA- 
TION COMPANY,  applt.  (Supreme  Court 
Appellate  Dirision,  Third  Department.  May 
11,  1916.)     Motion  denied. 

Morris  RABINOWITZ,  Respt.,  v.  Augustus 
I>.  JUILLARD  et  al.,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  May  5, 
1916.)  Judgment  and  order  reversed  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  the 
verdict  to  $3,000,  in  which  event,  judgment  as 
so  modified  and  order  affirmed,  without  costs. 
No  opinion.    Settle  order  on  notice. 

Charles  H.  RACE,  respt.,  v.  Ellis  A.  GRIF- 
FITH, impleaded,  etc.,  applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  March 
29,  1016.)  Order  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 


Frank  RAVOTjD,  respondent,  ▼.  Ionise  J. 
IIAMM,  as  administratrix,  etc.,  of  Henry 
Hamm,  deceased,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
5,  1916.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Stapleton,  Mills,  Rich,  and  Putnam,  JJ.,  con- 
cur. 

Morris  RAWITZ,  as  administrator,  etc., 
plaintiff,  v.  BROOKLYN  MlbK  COMPANY, 
Inc.,  defendant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  May  12,  1916.) 
Motion  denied,  without  costs. 

REALTY  ASSOCIATES,  a  Corporation,  re- 
spondent, V.  Thomas  LONDRIGAN,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
I>artment.  April  25, 1916.)  Judgment  affirmed, 
V  ith  costs.  No  opinion.  Thomas,  Carr,  Staple- 
ton,  Mills,  and  Putnam,  JJ.,  concur. 


Kate  REILLY,  as  administratrix,  etc.,  of 
James  Reilly,  deceased,  appellant,  v.  NEW 
YORK,  NEW  HAVEN  ft  HARTFORD  RAIL- 
ROAD COMPANY  and  Jobson  Gifford  Compa- 
ny, respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  May  5,  1916.) 
Judgments  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 

John  B.  REIMER,  appellant  v.  PASQUALE 
CARUPELLA,  respondent  (Supreme  Court 
Appellate  Division,  Second  Department.  March 
31, 1916.)  Order  of  the  County  Court  of  Queens 
County  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Mills,  and  Rich,  JJ.,  concur.  Carr,  J.,  not  vot- 
ing. 

Bernard  P.  REYNOLDS,  appellant  v.  Felice 
GERARDI,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  March  31, 
l&lOw)  Order  of  the  County  Court  of  Westches- 
ter County  affirmed,  with  $10  costs  and  dis- 


bursements. No  opinion.  Jenks,  P.  J.,  and" 
Thomas,  Mills,  and  Rich,  J  J.,  concur.  Carr, 
J.,  not  voting. 

RICOTARDS  &  CO..  Inc.,  Respt,  v.  Leo 
WRESCHXER  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  5,  1916.)  Judgment  affirmed,  with  costs, 
on  opinion  of  Weeks,  J.  (156  N.  Y.  Supp.  1054). 
Order  filed. 

RICHMOND  ASSETS  COLLECTING  CO., 
Applt,  V.  Maurice  M.  STEOEINBERGER, 
Respt  (Supreme  Court  Appellate  Division, 
I^rst  Department  April  28,  1916.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 

Edward  W.  RIDER,  respondent  ▼*  Saverio 
GALLO  et  aL,  defendants,  and  Oiterina  Gallo, 
appellant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  May  12,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Thomas,. 
Rich,  and  Putnam,  JJ.,  concur.  Carr,  J«,  not 
voting. 

Paul  C.  RIDER,  an  infant  hy  Chester  Gl 
Rider,  his  guardian  ad  litem,  ren>t  v.  WAV- 
ERLY,  SAYRE  &  ATHENS  TRACTION 
COMPANY,  applt  (Supreme  C>)urt,  Appellate 
Division,  Third  Department  May  8,  1916.) 
Judgment  and  order  unanimously  affirmed^  with 
costs. 


RIVIERA  REALTY  CO.,  Respt,  v.  ILLI- 
NOIS  SURETY  CO.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  April 
20,  1916l)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


ROCHESTER  PHOTO  WORKS,  Inc.,. 
respt,  V.  BAUSCH  &  LOME  OPTICAL  00.^ 
applt  (Supreme  Court,  Appellate  Division^ 
Fourth  Department  March  2».  19160  The 
appeal  from  the  order  entered  June  15,  1915, 
is  dismissed,  with  $10  costs  and  disbursements, 
upon  the  ground  that  the  defendant  having 
availed  itself  of  the  order  and  proceeded  widi 
the  examination  has  waived  the  right  to  appeal. 
The  order  entered  January  10,  1916,  is  affirm- 
ed, with  $10  costs  and  disbursements,  without 
prejudice  to  a  motion  by  defendant  for  a  fur- 
ther modification  of  the  order  for  the  examina- 
tion if  so  advised.  Held,  that  on  the  testimony 
given  before  the  referee  we  cannot  say  that  the 
Special  Term  erred  in  construing  the  order  for 
examination  as  modified.     All  concur. 


Henry  ROEHRIG,  as  admr.,  etc.,  applt.,  v. 
Charles  M.  GRAMPP,  respt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  March 
8,  1916.)  Respondent  precluded  from  bein^ 
heard  on  argument  unless  respondent  file  and 
serve  printed  briefs  by  March  9th. 

Henry  ROEHRIG,  as  admr.,  etc,  applt,  v. 
Charles  M.  GRAMPF,  respt  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
22,  1916.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 
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John    ROBMER^   respondent,   v.   ASTORIA 
VENEER   MILLS  AND   DOCK   COMPANY, 

appellant;  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  May  12,  1916.) 
Judgment  and  order  unanimously  affirmed, 
with  costs.     No  opinion. 


Elijah  P.  ROGERS,  applt,  v.  George  W. 
ROGERS,  respt  Elijah  F.  ROGERS,  applt., 
V.  George  W.  ROGERS  and  Frank  J.  Rogers, 
respta  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  31,  1916.)  Judg^ 
ment  in  each  case  affirmed,  with  costs.  All 
concur. 

Emma  ROLAND,  respt,  v.  VILLAGE  OP 
LANCASTER,  applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  March  29, 
1916.)  Judgment  and  order  affirmed,  with 
costs.    AH  concur. 

Samuel  W.  ROSE,  as  admr.,  etc.,  applt,  v. 
MORNINGSIDB  CEMETERY  ASSN.  OF 
SYRACUSE,  respt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  March  31, 
1916.)  Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 

John  W.  ROTHBNBERG,  Applt,  v.  Ber- 
nard GREBNTHAL,  Reapt  (Supreme  Court 
Appellate  Division,  First  Department  April 
14,  1916.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted,  with  $10 
costs;  said  costs  and  disbursements  to  be  paid 
by  the  defendant's  attorney  personally.  No 
opinion.    Order  filed. 


Henry  M.  RYNEHART,  appellant,  v.  Fred- 
erick W.  ROWB,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
5,  1916.)  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,*  and  Carr,  Stapleton, 
Rich,  and  Putnam,  JJ.,  concur. 


Lena  SABERSKI,  respondent,  v.  The  NEW 
YORK  CENTRAL  RAILROAD  COMPANY, 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  5,  1916.) 
Judgment  of  the  (bounty  Court  of  Westchester 
County  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  and  Carr,  Stapleton,  Rich,  and 
Putnam,  JJ.,  concur. 

Mary  SANDS,  respondent  v.  PENNSYL- 
VANIA RAILROAD  COMPANY^  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  April  7,  1916.)  Application  dis- 
missed, without  costs. 

Gesine  SCHENKBRy  respt,  ▼.  Henry  DO- 
SCHP:R  et  al,  applt  (Supreme  Court,  Appel- 
late Division,  First  Department  April  28, 
1916i)  Order  affirmed^  with  $10  costs  and  dis- 
bursements.    No  opinion.  .  Order  filed. 

Gesine  80HBNKBR,  Respt,  v.  Henry  DO- 
8CHER  et  al.,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  April  28, 
1916.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements, with  leave  to  defendants  to  with- 


draw demurrer  and  to  answer  on  payment  of 
costs.     No  opinion.     Order  filed. 

Cela  SCHLESINGER,  respondent,  v.  YON- 
KERS    RAILROAD    COMPANY,    appellant 

i Supreme  Court  Appellate  Division,  Second 
)epartment  April  14,  1916.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


Annie  Adamson  SCHMUL,  respt,  ▼.  The 
FAYETTE  AMUSEMENT  CO.,  Inc.,  applt 
(Supreme  Court,  Appellate  Division^  Fourth 
Department  March  22,  1916.)  Judgment  af- 
firmed, with  costs.    All  concur. 

Philip  SCHNEIDER,  appellant,  v.  NEW 
YORK  &  LONG  ISLAND  TRACTION  COM- 
PANY, respondent  (Supreme  Court,  Appel- 
late Division,  Second  Department.  April  7, 
1916.)  Motion  to  dismiss  appeal  granted,  un- 
less the  appellant  perfect  his  appeal,  place  the 
case  on  the  May  calendar,  and  be  ready  for 
argument  when  reached. 

Philip  SCHNEIDER,  appellant,  v.  NEW 
YORK  &  LONG  ISLAND  TRACTION  COM- 
PANY,  respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  May  5,  1916.) 
Judgment  affirmed  by  default,  with  costs. 
Jenks^  P.  J.,  and  Thomas,  Carr,  Mills,  and 
Rich,  JJ.,  concur. 

Michael  SCINTO,  respondent,  v.  George  S. 
DEARBORN,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  5, 
1916.)  Order  of  the  County  Court  of  West- 
chester County  affirmed^  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Stapleton,  Mills,  Rich,  and  Putnam,  JJ.,  con- 
cur. 

Theresa  SEAGRIST  et  al.  r.  Daniel  G.  Reid 
et  aL  (Supreme  Court,  Appellate  Division, 
First  Department  April  14,  1916.)  Motion 
denied,  with  $10  costs.  (Scott,  J.,  dissenting.) 
Order  filed. 

Edythe  A.  SHANK,  respt.,  v.  COLUMBIA 
PROTECTIVE  ASSN.,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  8,  1916.)  Motion  granted  and  appeal 
dismissed,  with  costs. 

In  the  matter  of  the  final  judicial  settlement 
of  the  accounts  of  Frank  R  SHERMAN,  as 
temporary  administrator  of  the  goods,  chattels 
and  credits  of  William  S.  Deyoe,  deceased. 
Frank  R.  SHERMAN,  as  temporary  adminis- 
trator^ etc,  ai)plt,  V.  Maude  vANDBN- 
BURCtH,  aaministratriz  with  the  will  auKezed 
of  William  S.  Devoe,  deceased,  respt  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment May  3,  1916.)  Decree  unanimously  af- 
firmed, without  costs. 

In  the  matter  of  the  election  of  trustees  of 
SHILOH  BAPTIST  CHURCH.  Petition  of 
Henijy  Scott,  and  othera  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
14,  1916.)     Motion  granted,  on  oondition  tnat 
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appellants  perfect  the  appeal,  place  the  case 
on  the  May  calendar,  and  be  ready  for  argu- 
ment when  reached;  otherwise,  motion  denied, 
with  $10  costs. 

•Henry  A.  SIEBRBCHT,  respondent,  v. 
NKW  YORK,  WESTCHESTER  &  BOSTON 
RAILWAY  COMPANY  and  The  City  &  Coun- 
ty Contract  Company,  appellants.  (Supreme 
Court,  Appellate  Diyision,  Second  Department. 
April  14, 1916.)  Judgment  affirmed,  with  costs, 
upon  the  autnontgr  of  Goodenough  v.  New 
York,  Westchester  &  Boston  Ry.  Co.  and  an- 
other (decided  herewith)  158  N.  Y.  Supp.  1116. 
Jenks,  P.  J.,  and  Thomas,  Carr,  and  Rich,  JJ., 
concur.  Mills,  J.,  dissents  upon  the  sole 
ground  that  the  construction  and  operation  of 
a  railroad  for  public  use  are  not  within  the 
prohibition  of  the  restrictions. 

Edmunt  SIKORSKI,  appellant,  v.  WOTH- 
BRSPOON  PLASTER  MILLS,  Inc.,  respond- 
ent. (Supreme  Court,  Apoellate  Division,  Sec- 
ond Department.  March  31,  1916.)  Judgment 
unanimously  affirmed,  with  costs.    No  opinion. 

Rose  SILVERSTBIN,  Appellant,  ▼.  Diederich 
TONJES  and  John  H.  Tonjes,  Respondents. 
(Supreme  Court,  Appellate  Term,  First  De- 
partment. May  9,  1916.)  Appeal  from  Mu- 
nicipal Court,  Borough  of  Manhattan,  Seventh 
District.  Action  by  Rose  Silverstein  against 
Diederich  Tonjes  and  another.  From  a  judg- 
ment of  the  Municipal  C^nrt,  dismissing  the 
complaint  on  motion,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered.  The  complaint 
alleged  that  the  lease  contained  the  following 
provision  relating  to  the  deposit:  "Tenant  also 
aicrees  to  pay  $791.67  on  signing  this  lease, 
;^291.67  of  which  is  to  pay  rent  up  to  November 
1,  1912,  and  the  balance,  $600,  is  to  be  held 
by  the  landlords  as  security  for  the  faithful 
performance  of  the  covenants  contained  herein, 
in  which  event  the  said  sum  shall  apply  on  ac- 
count of  rent  for  the  month  of  Auaiist,  1922, 
and  rent  in  full  for  the  month  of  September, 
1922;  otherwise,  the  said  $500  becomes  the 
property  of  the  landlord  as  liquidated  dam- 
ages." 

PER  CURIAM.  The  action  is  to  recover  a 
deposit  made  by  plaintiff  with  defendants  upon 
the  execution  of  a  lease  from  defendants  to 
plaintiff.  The  deposit  was  to  insure  the  per- 
formance upon  the  part  of  the  plaintiff  of  the 
covenants  of  the  lease.  In  case  of  the  breach 
of  the  covenants  the  deposit  was  to  be  consid- 
ered liquidated  damages.  There  are  many  au- 
thorities upon  the  question  raised  by  the  ap- 
pellant, but  under  the  decision  rendered  in  the 
case  of  Feinsot  v.  Burstein,  161  App.  Div. 
651,  146  N.  Y.  Supp.  939,  we  think  the  court 
should  have  taken  the  proofs  offered  by  the 
plaintiff.  Judgment  should  therefore  be  revers- 
ed, and  a  new  trial  ordered,  with  $30  costs 
to  appellant  to  abide  the  event. 

Gustave  F.  SIMON  et  al.,  Applts.,  v.  MORRI- 
SON SFLK  (X).  and  ano.,  Respta  (Supreme 
Court,  Appellate  Division,  First  Department 
April  14,  1916.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


Gilbert  O.  SMITH,  appellant,  v.  Elijah  OS- 
TElcHOUT,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  March 
31,  1916.)  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Stapleton, 
Mills,  and  Putnam,  JJ.,  concur. 

Thomas  F.  SMITH,  respondent,  v.  Sarah  A. 
SMITH  and  Eldward  J.  Smith,  appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department  April  7,  1916.)  Judgment  revers- 
ed and  new  trial  granted,  costs  to  abide  the 
event,  upon  the  ground  that  the  trial  court  err^ 
ed  in  its  rulings  upon  questions  of  evidence  to 
the  substantial  prejudice  of  the  defendants^ 
they  excepting,  at  folios  84.  351,  445,  87-94, 
255.  and  208,  210.  Jenks,  P.  J.,  and  Thomas, 
Mills,  and  Putnam,  JJ.,  concur.  Carr,  J.,  not 
voting. 

Cora  L.  SPALDING  respt,  v.  Edwin  S- 
SPAIJ>ING,  applt  (Supreme  Court,  Appel- 
late Division,  Third  Department  May  11, 
1916.)    Motion  granted,  without  costs. 

Fred  K.  SPEER,  applt,  v.  CITY  OF 
JAMiESTOWN  and  Thomas  Mahoney,  respts. 
(Supreme  CJourt  Appellate  Division,  Fourth 
Department  March  31,  1916.)  Motion  for 
leave  to  appeal  to  Ck>urt  of  Appeals  granted, 
and  question  for  review  certifieo. 

In  the  Matter  of  Signuind  J.  SPIEHLER,  as 
ex*r.  (Supreme  Court,  Appellate  Division, 
First  Department  April  28,  1916.)  Decree 
affirmed,  with  costs.     No  opinion.    Order  filed. 

Cora  A.  SPRINGER,  Applt,  v.  PEOPLE'S 
VALDEVIIXK  CO.,  Respt  (Supreme  Court,. 
Appellate  Division,  First  Department  April  28, 
1916.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.    No  opinion.     Order  filed. 

STANDARD  SCALE  &  SUPPLY  (X).  v.  The 
CITY  OF  NEW  YORK.  (Supreme  Court  An- 
pellate  Division,  First  Department  April  28, 
1916.)     Application  granted.     Order   signed. 

Charles  A.  STARBUCK,  plaintiff,  v.  Evelyn 
W.  SMITH  and  Mabel  F.  Monk,  defendanu. 
(Supreme  Court  Appellate  Division,  Second 
Department  April  25,  1916.)  Motion  for  new 
trial  dismissed,  without  costs,  upon  the  ground 
that,  an  order  having  been  entered  at  Trial 
Term  denying  plaintiflrs  motion  for  a  new  trial, 
his  exceptions  cannot  now  be  heard  here  in  the 
first  instance.  Babad  v.  Col  ton  Dental  Associa- 
tion, 160  App.  Div.  561,  135  N.  Y.  Supp.  555. 
Jenks,  P.  J.,  and  Thomas,  Carr,  Stapleton,  and 
Mills,   JJ.,  concur. 

STATEN  ISLAND  BRIDGE  CO.,  Respt, 
v.  Anderson  PRICE,  Applt  (Supreme  Court, 
Appellate  Division^  First  Department  April 
14,  1916.)  Order  affirmed,  with  f  10  costs  and 
disbursements.     No  opinion.     Order  filed.  - 

In  the  Matter  of  Henry  STENGEL,  an  attor- 
ney. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  25,  1916.y  Motion 
granted. 
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Joseph  STEJPHAN  and  one,  respts.,  v.  Wil- 
liam UaU  ROBINSON,  impleaded  with  others, 
applt.  (Supremo  Court,  Appellate  Division, 
ITourth  Department.  March  15,  1916.)  Mo- 
tion granted  and  appeal  dismissed,  with  costs, 
including  $10  costs  of  this  motion,  without 
prejudice  to  such  remedy  as  appellant  may  have 
tor  relief  against  the  judgment  appealed  from 
and  the  withdrawal  of  his  answer. 

John  W.  STERLING  as  trustee,  Respt.,  v. 
Walter  A.  WB>M*S,  impld.,  Applt.  (Supreme 
4Jourt,  Appellate  Division,  t'irst  Department. 
April  28,  1916.)  Orders  affirmed,  with  $10 
•costs  and  disbursements,  and  stay  vacated. 
No  opinion.     Order  tiled. 

Archibald  0.  M.  I.  STEWART,  Respt.,  v. 
Jennie  A.  STUART  et  al.  impld.,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  7,  1916.)  Order  affirmed  with  $10 
costs  and  disbursements.  No  opinion.  Oi-der 
filed.  

In  the  Matter  of  Charles  B.  STOCKWELL, 


deed.      (Supreme    Court.    Appellate    Division, 
Department     April   14,   1916.)     Motion 


l^'irst 


granted   unless   appellant  complies   with   terms 
stated  in  order.    Chrder  filed. 


Minnie  'STOLOWITZ,  appellant,  v.  Harry 
♦STOLOWITZ  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
&f  1916.)  Interlocutory  judgment  affirmed, 
without  costs.  No  opinion.  Jenks,  P.  J.,  and 
Stapleton,  Mills,  Rich,  and  Putnam,  J  J.,  con- 
cur. 

Louise  B.  STOOTHOFF,  appellant,  v.  Henry 
GRIKSHABER,  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
5,  1916.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Stapleton,  Mills,  Rich,  and  Putnam,  JJ.,  con- 
cur. 


Elizabeth  STRANAHAN,  applt.  v.  ERIE 
CX)UNTY  SAVINGS  BANK,  respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  29,  1916.)  Judgment  and  order  reversed 
and  new  trial  granted,  with  costs  to  appellant  to 
abide  event.  Held,  that  a  case  was  made  out 
for  the  jury.  All  concur,  except  Kruse,  P.  J., 
and  Foote,  J.,  who  dissent. 


Louisa  STUDIER,  respt,  v.  NEW  YORK 
STATE  RAILWAYS,  applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
22,  1916.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

Charles  'SUGBRMAN,  respondent,  v.  Louis 
STOLITZKY,  appellant    (Supreme  Court.  Ap- 

Sellate   Division,    Second   Department     March 
1,   1916.)     Judgment   and  order  unanimously 
afiirmed,  with  costs.    No  opinion. 

Charles  SUGEHIMAN,  respondent,  v.  Louis 
STOLITZKY,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  5, 
1916.)     Motion  denied,  with  $10  costs. 


In  the  matter  of  the  application  of  GomeliuB 
J.  SULLIVAN  for  a  writ  of  habeas  corpus  to 
inquire  into  the  cause  of  his  detention  as  an 
inmate  of  Willard  'State  Hospital  for  the  In- 
sane. (Supreme  Court,  Appellate  Division, 
Third  Department  May  11,  1916.)  Order  un- 
animously affirmed. 

Patrick  SULLIVAN,  respondent,  v.  TERRY 
&  TENCH  COMPANY,  Inc.,  appeUant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. April  14,  1916.)  Judgment  and  or- 
der unanimously  affirmed,  with  costs.  No  opin- 
ion. 


Patrick  SULLIVAN,  respondent,  v.  TERRY 
&  TENCH  COMPANY,  Inc..  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment May  5,  1916.)  Motions  denied,  with 
$10  costs.  

In  the  Matter  of  Philip  SU^SMAN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  14,  1916.)  Motion  granted  unless 
appellant  complies  with  terms  stated  in  order. 
Order  filed. 

William  H.  SWEBZEY,  respondent  v.  Joan- 
na M.  O'ROURKEJ,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
7j  1916.)  The  contract  contemplated  that  plain- 
tiff should  sink  the  well  until  gravel  bearing 
fresh  water  was  reached.  It  conclusively  ap- 
pears that  he  failed  to  perform  his  contract  in 
this  respect  Judgment  reversed  and  complaint 
dismissed,  with  costs.  Jenks,  P.  J.,  and  Thom- 
as, Mills,  and  Rich,  JJ.,  concur.  Carr,  J.,  not 
voting. 

Hildred  K.  TALLMAN  et  al.,  respts.,  v. 
Charles  WYAND  et  al.,  applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  15,  1916.)  Order  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 

Victor  TEn)ALDI  v.  Frank  R.  HITCH- 
COCK. (Supreme  Court,  Appellate  Division, 
First  Department  April  14,  1916.)  Motion 
granted,  with  $10  costs.     Order  filed. 

In  the  Matter  of  the  Application  of  William 
TEN  JOST  to  review  the  action  of  certain  in- 
spectors of  primary  election,  etc.,  in  the  City 
of  Buffalo.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  March  15.  1916.) 
Motion  for  reargument  denied.  Motion  for  leave 
to  appeal  to  Court  of  Appeals  granted,  and 
questions  for  review  certified. 

THEX)DORB  A.  CRANE'S  SONS  COM- 
PANY, respondent  v.  SEABOARD  EQUIP- 
MENT CORPORATION,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  5,  1916.)  Application  denied,  with  $10 
costs. 


Grace  THOMPSON,  appellant  ▼.  OONBY 
ISLAND  &  BROOKLYN  RAILROAD  COM- 
PANY and  The  Brooklyn  Heights  Railroad 
Company,  respondents.    (Supreme  Court,  Appel- 
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late  DlTisioQ,  Second  Department.  April  25, 
1U16.)  Judgment  and  order  unanimoualy  af- 
firmed, with  costs.     No  opinion. 

E311en  TIFFANY,  as  administratrix,  etc.,  of 
Charles  A.  Tiffany,  deceased,  v.  DKT^WARB 
&  NORTHERN  RAILROAD  CX)MPANY  (two 
cases).  (Supreme  Court,  Appellate  Division, 
Third  Department  May  11,  1916.)  Motion 
grranted  by  default 

•Samuel  U.  TII/PON  and  ano.,  Respts.,  v. 
PUTNAM-HOOKDR  COMPANY  Jlpplt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  28,  1916.)  Judgment  and  order, 
affirmed  with  costs.    No  opinion.     Order  filed. 

TIRRIU.  GAS  MACHINB  LIGHTING 
COMPANY,  respt.,  v.  Yetta  GOLDBERG  and 
Isaac  L.  Singer,  aipplts.  (Supreme  Court  Ap- 
pellate Division,  Third  Department.  May  3, 
1916.)  Judgment  modified,  bj  strUcing  there- 
from the  provision  as  to  a  denciency  judgment, 
and  as  modified  unanimously  affirmed,  with 
costs.    Cochrane,  J.,  not  sitting. 

Lucille  TOMPKINS,  respondent,  v.  Mward 
YALB,  appellant.  (Supreme  Court,  Appellate 
IMvision,  Second  Department.  April  7,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Mills,  and  Rich,  JJ.,  concur.  Carr,  J.,  not 
voting. 


Vincenzo  TORIELLO,  Respt,  ▼.  Henry 
DOSCUER  et  al.,  Applte.  (Supreme  Court, 
Appellate  Division,  First  Department.  May  5, 
1916.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.    Order  filed. 


Alfred  H.  TOWNLEY,  as  receiver,  etc., 
Respondent  v.  IMPORT  CHEMICAL  COM- 
PANY and  Edward  C.  Riebe,  impleaded,  etc., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  5,  1916J  Ap- 
peal from  Special  Term,  New  York  County. 
Action  by  Alfred  H.  Townley,  as  receiver,  etc., 
against  the  Import  CSiemical  Company  and  Ed- 
ward C.  Riebe^  impleaded,  etc  From  an  order 
denying  a  motion  to  separately  state  and  num- 
ber the  causes  of  action  in  amended  complaint, 
defendants  appeal.     Affirmed. 

PER  CURIAM.  Upon  the  complaint  as 
framed,  we  are  satisfied  that  there  is  but  one 
cause  of  action  attempted  to  be  set  forth.  Up- 
on the  question  whether  there  is  a  cause  of  ac- 
tion which  would  withstand  demurrer,  we  ex- 
press no  opinion.  See  In  re  Bouker  <!)ontract- 
ing  Co.  V.  Callahan  Contracting  Co.,  92  Misc. 
Rep.  241,  155  N.  Y.  Supp.  543,  affirmed  by 
this  court  on  opinion  of  Lehman,  J.,  at  appel- 
late Term,  Jan.  14, 1916, 156  N.  Y.  Supp.  Ilia 
The  order  appealed  from  is  therefore  affirmed, 
with  j^lO  costs  and  disbursements.  Order 
filed. 


Louis  TREEMERMAN,  appellant,  t.  Dayid 
J.  FRANK  et  al.,  etc.,  respondents.  (Supreme 
Court  Appellate  Division,  Second  Department 
April  25,  1916.)  Judgment  unanimously  af- 
firmed, with  costs.    No  opinion. 


Eva  TROP  ▼.  Samuel  BLUMBBRG.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment April  14,  1916.)  Application  denied, 
with  $10  costs.    Ord»  signed. 

ETa  TROP  y.  Herman  H.  KAHN.  (Supreme 
Court  Appellate  Division,  First  Department 
April  14,  1916.)  AppUcation  denied,  with 
$10  costs.    Order  signed. 

TROY  WASTE  MANUFACTURING  COM- 
PANY, respt,  ▼.  The  NEW  YORK  CENTRAL 
&  HUDSON  RIVER  RAILROAD  COMPANY, 
applt  (Supreme  Court,  Appellate  Division, 
Third  Department  May  8,  1916.)  Motion 
denied.    Cochrane,  J.,  not  sitting. 

Benjamin  TUSKA,  Applt,  v.  Gustav  R, 
TUSKA,  indy.,  and  ana,  impld.,  Respts.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  7,  1916.)  Judgment  affirmed,  with 
costs.    No  opinion.     Order  filed. 

Cornelius  P.  TWOMEY  v.  WBSTCOTT  EX- 
PRESS (X).  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  April  14,  1916.)  Mo- 
tion granted,  with  $10  costs.    Order  filed. 

Daniel  G.  UNDERWOOD  and  another  v. 
John  P.  AHRKNS.  (Supreme  Court  Appellate 
Division,  Third  Department  May  11,  1916.) 
Motion  granted,  without  costs. 

UNITED  STATES  TRUST  CO.  OF  NEW 
YORK,  Respt,  v.  Isabel  H.  BANGS  et  al., 
impld.,  Applts.  (Supreme  Court  Appellate  Di- 
vision, \t\r8t  Department.  April  7,  1916.) 
Judgment  affirmed,  with  costs.  No  opinion. 
(Smith,  J.,  dissenting.)    Order  filed. 

Matter  of  UVALDE  CONTRACTING  CO., 
Applt,  Y.  Douglas  MATHEWSON  and  ano., 
Respt.  (two  cases).  (Supreme  Court,  Appellate 
Division,  First  Department  April  28,  1916.) 
Orders  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Orders  filed. 

George  0.  VAN  TUYL,  Jr«  as  Supt  of 
Banks,  etc,  Applt,  v.  Charles  M.  SCHWAB  et 
al.,  Respts.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  April  14,  1916.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


In  the  Matter  of  Alfred  W.  VARIAN.  In 
the  Matter  of  SOCIETE  FRANCAISE  DES 
FILMS,  etc.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  October,  1915.)  See 
memorandum  per  curiam. 

In  the  Matter  of  the  Probate  of  the  Last  Will 
and  Testament  of  Emma  L.  VEAZIE,  deceased. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  March  15.  1916.)  Order  of  Sur- 
rogate's Court  modified,  by  striking  out  the 
provision  vacating  the  original  decree  and  di- 
recting the  entry  of  a  new  decree,  and  by  in- 
serting in  lieu  thereof  a  provision  directing  that 
the  original  decree  be  amended  in  relation  to 
costs  so  as  to  conform  to  the  decision ;  and  aa 
so  modified  the  order  is  afflnned,  without  costs 
of  this  appeal  to  either  party.    Held»  that  the 
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question  of  the  right  to  appeal  is  not  involved 
in  this  appeal.     All  concur. 

Jacob  VINOKUR,  respondent,  v.  Frank  O. 
ELIA,  appellant.  (Supreme  Court^  Appellate 
Division,  Second  X)epartment.  April  7,  1916.) 
Judg:ment  and  order  of  the  County  Court  of 
Westchester  County  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Mills, 
and  Rich.  JJ.,  concur.    Carr,  J.,  not  voting. 


In  the  Matter  of  Elizabeth  VOLZB,  De- 
ceased. (Supreme  Court,  Appellate  Division, 
First  Department.  October,  1915.)  Motion  to 
dismiss  appeal  denied  on  conditions  stated  in 
memorandum  per  curiam.  Order  to  be  settled 
on  notice. 

WACHTEL-SCHUH  HORSE  COMPANY, 
appellant,  v.  HAMILTON  TRUST  COM- 
PANY, respondent  (Supreme  Court,  Appellate 
Division,  Second  Department.  April  14,  1916.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  and  Thomas,  Carr,  and  Putnam, 
JJ.,  concur.  Rich.  J.,  concurs,  upon  the  ground 
that  the  finding  in  the  action  by  Cyrus  Rheims, 
in  which  the  parties  to  this  action  were  defend- 
ants, involving  the  right  to  the  deposits  with 
interest,  and  in  which  the  rate  of  interest  was 
adjudicated  as  being  2  per  centum  per  annum, 
is  the  law  of  this  case,  and  res  adjudicata. 

Albert  WADLBY^  respondent,  v.  NEW 
YORK,  WESTCHESTER  &  BOSTON  RAIIi- 
WAY  COMPANY  and  The  City  &  County 
Contract  Comp€iny,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  14,  1916.)  Judgment  affirmed,  with  costs, 
upon  the  authority  of  Goodenough  v.  New  York, 
Westchester  &  Boston  Ry.  Co.  and  another  (de- 
cided herewith)  158  N.  Y.  Supp.  1116.  Jenks, 
P.  J.,  and  Thomas,  Carr,  and  Rich.  JJ.,  con- 
cur. Mills,  J.,  dissents,  upon  the  sole  ground 
that  the  construction  and  operation  of  a  rail- 
road for  public  use  are  not  within  the  prohibi- 
tion of  the  restrictions. 

Wesley  WAIT,  plaintiflf.  v.  POSTAL  TELE- 
GRAPH CABLE  OOMI'ANY  and  Central 
HVidson  Gas  &  Electric  Company,  defendants. 

i Supreme  Court,  Appellate  Division.  Second 
department.  May  5,  1916.)  Plaintiff's  excep- 
tion to  the  dismissal  of  the  complaint  is  sus- 
tained and  a  new  trial  granted,  costs  to  abide 
the  event,  upon  the  ground  that  upon  the  evi- 
dence it  was  a  question  of  fact  for  the  jury 
whether  or  not  the  weak  condition  of  poles 
Nos.  1,  2,  and  3,  due  to  defendant's  negligence 
in  maintaining  them,  was  a  proximate  cause  of 
their  fall.  Jenks,  P.  J.,  and  Stapleton,  Mills, 
Rich,   and   Putnam,    JJ.,   concur. 

Edward  WALSH  and  ano..  Respts.,  v.  EAST 
RIVER  SAVINGS  INSTiTUTION,  Applt. 
(Supreme  Court.  Appellate  Division,  First  t)e- 
partment  April  28.  1916.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 

Edward  J.  WALSH,  Applt,  v.  MISSISSIP- 
PI GLASS  CO.  et  al. jEtespts.  (Supreme  Court 
Appellate  Division,   First  Department     April 


14,  1916.)     Order  afllrmed,  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 

Edward  J.  WALSH  v.  MISSISSIPPI 
GLASS  CO.  et  al.  (Supreme  Court  Appellate 
Division,  First  Department  April  28,  1916w) 
Motion  denied,  with  $10  costs.    Order  filed. 

Francis  L.  WARNER,  respt,  v.  GEORGB 
A.  OTIS  CO.,  applt  (Supreme  Court  Appel- 
late Division,  Fourth  Department  March  29, 
1916.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.    All  concur. 

WARNERr-GK)DFREY~"  CO.,  Respt,  t. 
TRIANGLE  WAIST  CO.,  Inc.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  20,  1916.)  Judgment  and  order 
affirmed,  with  costs.    No  opinion.    Order  filed. 

Arthur  WARRINER^.  The  HOCKING 
VALLEY  RAILWAY  CO.  (Supreme  Court 
Appellate  Division,  First  Department  April 
2S,  1916.)  Motion  granted ;  questions  certified. 
Order  filed. 

Arthur  WARRINER  v.  The  HOCKING 
VALLEY  RY.  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  May  5,  1916.) 
Motion  to  dismiss  appeal  denied.    Order  filed. 

Arthur  WARRINER,  Respondoit  v.  The 
HOCKING  VALLEY  RAILWAY  CO.,  Ai)pel- 
lant  (Supreme  Ck>urt,  Appellate  Division, 
First  Department  May  5,  1916.)  Appeal  from 
Special  Term.  New  York  County.  Action  by 
Arthur  Warriner  against  the  Hocking  Valley 
Railway  Company.  From  an  order  denying  its 
motion  to  make  the  complaint  more  definite  and 
certain,  defendant  appeals.  Modified  and  af- 
firmed. 

PER  CURIAM.  The  order  appealed  from 
should  be  modified,  by  granting  the  motion  to 
the  extent  of  requiring  the  plaintiff  to  state 
separately  the  cause  of  action  upon  each  bond 
sued  upon  in  the  first  cause  of  action  as  stated 
in  the  complaint  and  also  to  state  separately 
the  causes  of  action  upon  the  guaranties  speci- 
fied in  the  second  cause  of  action  as  stated  in 
the  complaint,  and  as  so  mMified  affirmed  with- 
out costs.     Settle  order  on  notice. 

In  the  matter  of  the  application  of  the  City 
of  New  York,  relative  to  acquiring  title,  etc., 
for  the  opening  and  extending  of  WASHING- 
TON AVENUE,  BOROUGH  OF  QUEENS, 
etc.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  7,  1916.)  Motion 
granted,  and  Henry  Doht  substituted  in  the 
place  of  Hon.  Clarence  Edwards,  resigned,  and 
order  signed. 


Josephine  WATERS  v.  John  J.  DONOVAN. 
(Supreme  Court.  Appellate  Division,  First  De- 
partment Apnl  14,  1916.)  Motion  granted, 
with  $10  costs.     Order  filed. 


Henry  A.  WEBB,  respt,  v.  ELMIRA  WA- 
TER, LIGHT  &  RAILROAD  COMPANY, 
applt  (Supreme  Court  Appellate  Division, 
Third  Department.  May  3,  19ia)  Judgment 
and  order  unanimously  affirmed*  with  coatiL 
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Catherine  WESLEY,  respondent,  v.  STAND- 
ARD OIL  COMPANY  OF  NEW  YORK,  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  April  14,  1916.)  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.    No  opinion. 

WESTCHESTER  MORTGAGE  COMPANY, 
respondent,  v.  THOMAS  B.  McINTIRE.  INC., 
et  al.,  defendants;  William  H.  Foster,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  25,  1916.)  Motion  for 
reargument  granted,  and  case  set  down  for 
Thursday.  May  4,  1916. 

Cornelius  WESTERFIELD.  appellant,  v. 
Jennie  W.  FRANCKE  et  al.,  respondents. 
(Appeal  No.  1.)  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  April  25,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Thomas. 
Carr.  Mills,  and  Rich,  JJ.,  concur. 

Cbmelins  WESTERFIELD^  appellant,  v. 
Jennie  W.  FRANCKE  et  al.,  respondents. 
(Appeal  No.  2.)  (Supreme  Court,  Appellate 
L>ivision.  Second  Department.  April  14,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Carr,  Mills,  and  Rich,  JJ.,  concur. 

In  the  Matter  of  the  Application  of  the 
WESTERN  UNION  TELEGRAPH  CO.  for 
subpoena  directed  to  certain  witnesses,  H.  C. 
Tucker  et  al.,  requiring  them  to  appear  under 
a  commission  issued  by  court  of  common  pleas, 
Pennsylvania.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  March  15,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


Mary  A.  WILLIAMS  et  aL  ▼.  Sarah  A. 
DONOVAN,  impld.,  etc.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  April  28, 
1916.)  Motion  to  dismiss  appeal  denied.  Or- 
der filed. 

John  G.  WILSON,  appellant,  v.  GILLETTE 
CLIPPING  MACHINE  COMPANY,  respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  25,  1916.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Thomas.  Carr.  Mills, 
and  Rich,  JJ.,  concur. 

Mervyn  WOLFF,  Respt..  v.  Fred  S.  BEN- 
NETT, impld.,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  April  14, 
19ia)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 

Minna  WREDE,  respt,  v.  Fritz  WREDE, 
applt  (Supreme  Court,  Appellate  Division, 
Third  Department.  May  3,  1916.)  Judgment 
unanimously  affirmed,  with  costs. 


Frank  I.  WHITCOMB  v.  Nelson  B.  BURR. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  28,  1916.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 

WilHam  A.  WIGGINS,  respondent,  v.  Wil- 
liam H.  FREEMAN,  as  assignee,  etc.,  appel- 
lant, and  others,  defendants.  (Supreme  Court 
Appellate  Division,  Second  Department.  April 
25,  1916.)  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Carr, 
Stapleton,  and  Rich,  JJ..  concur. 

Charles  E.  WILLETT.  applt,  v.  John  W. 
BEARD,  respt  (Supreme  .Court,  Appellate  Di- 
vision, Fourtn  Department  March  22,  1916.) 
Judgment  and  order  affirmed  with  costs.  AH 
concur. 


Elizabeth  WRIGHT,  plflf.,  v.  CROSSTOWN 
ST.  RY.  00.  OF  BUFFALO,  deft  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  8,  1916.)  Appeal  dismissed  without 
costs  upon  stipulation  filed. 


Michael  ZBITLER,  respt.,  v.  Henry  HARD- 
ER, applt.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  22,  1916.) 
Judgment  and  order  affirmed  with  costs.  All 
concur. 

Clara  ZIELONKA,  an  infant,  etc.,  applt,  v. 
INTERNATIONAL  RAILWAY  CO.,  respt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  S,  1916.)  Motion  granted 
and  appeal  dismissed  with  costs. 

John  ZIEMBORAK,  Apjrfit,  v.  The  CITY  OF 
NEW  YORK,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  April  20, 
1916.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.    Order  filed. 

Joseph  ZUBOW,  respondent,  v.  MAIN 
BUILDING  COMPANY,  Inc.,  et  al..  defend- 
ants, and  Isaac  Levin,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  7,  1916.)  Motion  for  stay  granted,  in 
view  of  the  fact  that  a  receiver  is  in  possession 
of  the  property,  on  condition  that  appellant 
perfect  his  appeal,  place  the  case  on  the  May 
calendar  and  be  ready  for  argument  when 
reached. 
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ABATEMENT  AND  REVIVAL. 

IV.   TRANSFER  OR  DEVOIiUTION  OF 

TITI.E.  RIGHT.  INTEREST.  OH 

UABIUTY. 

€=>45  (N.Y.Sup.)  PlaintiflTs  right  to  maintain 
action  as  administratrix  of  the  estate  of  her  de- 
ceased husband  ended  when  his  will  was  subse- 
quently admitted  to  probate  and  the  executor 
therein  named  qualified. — ^Morris  ▼.  Morris,  158 
N.  Y.  S.  361. 

ACCESSION. 

See  Fixtures. 

ACCIDENT. 

See  Highways,  ^=s>186. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  ^=»518;  Corporations, 
<©=9519. 

ACCOMPLICES. 

See  Criminal  Law,  ^=»510. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Novation. 
^=s>ll(l)  (N.T.Sup.)  Acceptance  of  check,  in- 
dorsed "in  full,''  and  deposit  in  account,  by 
sellers  of  goods  at  agreed  price  during  penden- 
cy of  dispute  with  buyer  as  to  whether  quanti- 
ty and  quality  of  goods  purchased  had  been  de- 
livered, was  complete  accord  and  satisfaction.— 
Bauman  v.  Aero  Waist  Co.,  158  N.  Y.  S.  682. 

ACCOUNT. 

See  Account  Stated;  Discoyery,  ^=s>36,  38; 
Executors  and  Administrators,  ^=»482--507; 
Trusts,  «=>2»l-305,  326. 

ACCOUNT  STATED. 

«=>6(2)  (N.Y.Sup.)  The  unauthorized  com- 
pounding of  interest  may  be  resisted,  notwith- 
standing the  receipt  and  retention,  without  ob- 
jection, of  an  account  rendered  showing  such 


charge.— Newburger-Morris  Co.  v.  Talcott,  168 
N.  Y.  S.  785. 

Assent  to  the  correctness  of  an  account  will 
not  be  implied  from  receipt  and  retention  there- 
of without  objection,  where  the  claim  is  sub- 
ject to  a  special  contract,  with  which  the  ac- 
count is  at  variance.— Id. 

The  receipt  and  retention  of  an  account  con- 
taining illegal  or  unauthorised  charges  does 
not  operate  as  an  estoppel  in  favor  of  the  par- 
ty rendering  it,  unless,  acting  upon  the  faith 
of  its  acceptance,  he  has  done  or  has  refrained 
from  doing  something  to  his  disadvantage.— Id. 

ACTION. 

See  Dismissal  and  Nonsuit. 

n.  NATURE  AND  FORM. 

^=>28  (N.Y.Sup.)  Plaintiff,  whose  personalty 
is  converted  by  defendant,  may  waive  the  tort 
of  conversion  and  sue  in  assumpsit  for  the 
value  of  the  goods;  but,  if  they  were  obtained 
under  a  conditional  contract  of  sale,  the  action 
is  based  on  a  conditional  sale.— Cabello  v.  Har- 
burger,  158  N.  Y.  S.  903. 

m.  JOINDER,  SPUTTING.  CONSOU- 
DATION.  AND   SEVERANCE. 

^=s>45(l)  (N.Y.S.up.)  In  suit  asfainst  director  of 
a  membership  corporation,  where  no  attempt 
was  made  to  set  forth  a  cause  of  action  incon- 
sistent in  theory  with  the  first  cause  of  action, 
the  demurrer  for  misjoinder  was  not  well  taken. 
—Edward  Davis,  Inc.,  v.  Adler,  158  N.  Y.  S. 
623. 

^=s>50(4)  (N.Y.Sup.)  Creditors  may,  where  their 
debtor  fraudulently  conveyed  property  to  sev- 
eral, join  the  several  grantees,  though  the  con- 
veyances were  not  the  result  of  a  single  con- 
spiracy.—Hatch  V.  Western  Development  Co., 
158  N.  Y.  S.  385. 

^=s>50(9)  (N.Y.Sup.)  Cansea  of  action  of  su- 
perintendent of  banks  under  Banking  Laws,  {{ 
19,  196,  against  stockholders  of  bank,  to  en- 
force their  individual  liability  to  extent  of  par 
value  of  holdings,  cannot  be  joined  in  action  at 
law.— Van  Tuyl  v.  Schwab,  158  N.  Y.  S.  810. 
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IV.  OOMBCENOEBCENT,  PBOSECTUTION, 
AND   TERMINATION. 

<S=»64  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
416,  an  action  against  a  foreign  corporation  is 
begun  when  the  attachment  and  summons  are 
issued.— Import  Chemical  Co.  v.  Porster  & 
Gregory,  158  N.  Y.  S.  409. 
<S=:>69  (N.Y.)  Action  for  partition,  begun  by 
service  on  one  defendant,  held  not  pending,  so 
as  to  require,  independent  of  discretion,  a  stay 
of  a  second  action  for  the  same  purpose,  begun 
by  a  defendant  not  served.— Doerfler  v.  Pottberg, 
112  N.  B.  445,  218  N.  Y.  27. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMISSIONS. 

See  Evidence,  «s»208-213. 

ADULTERATION. 

See  Food. 

ADVERSE  POSSESSION. 

See  Landlord  and  Tenant,  ^=»66. 

I.   NATURE  ANB  REQUISITES. 
(F)    Uoiitlle  Character  of  Poaaemilon. 

<S=»79(3)  (N.Y.Sup.)  Where  a  party  claiming 
under  a  tax  lease  contracted  to  sell  the  lots, 
and  the  buyer  went  into  possession,  his  vendor 
giving  him  an  assignment  of  the  tax  lease,  and 
later  a  quitdaim  deed  purporting  to  convey  the 
lots  in  fee,  the  possession  under  the  quitclaim 
deed  of  the  buyer,  and  his  widow  as  his  devisee, 
was  adverse  to  the  true  owner.— Cardwell  v. 
Clark,  158  N.  Y.  S.  300. 

ADVERTISEMENT. 

Sec  Contracts,  ^=s»10. 

AEROPLANES. 

See  Contracts,  «=>212 ;  Damages,  e=»45. 

AFFIDAVITS. 

See  Criminal  Law,  ^=:»956,  957;  Depositions; 
Judgment,  ^=»160;  Mechanics'  Liens,  ^=> 
154;  New  Trial,  <&=»140. 

AGENCY. 

See  Principal  and  Agent 

ALIENATION. 

See  Perpetuities. 

ALIENS. 

See  Indians. 

ALIMONY. 

See  Divorce;    Judgment,  ^s»910. 

AMBASSADORS  AND  CONSULS. 

See  Courts,  «s»480. 


AMENDMENT. 

See  Appeal,  ^s»195;  Limitation  of  Actions,  ^=» 
184;  Pleading,  <g=>235-258;  Process,  «=> 
163;   Statutes,  ^=s>230. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANCILLARY  ADMINISTRATION. 

See  Executors  and  Administrators,  ^=»518. 

ANNULMENT. 

See  Marriage. 

APARTMENT  HOUSES. 

See  Landlord  and  Tenant,  ^S8>142,  164. 

APPEAL. 

See  Courts,  «e=»190,  237;  Criminal  Law,  «=> 
1004-1186;    Justices  of  the  Peace.  «=3>i55. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

m.   DECISIONS  REVIEWABI.E. 
(fl)  Nature,  Scope,  and  Bffect  of  Deelalon. 

^=s>M9  (N.Y.Sup.)  No  appeal  lies  from  order 
granting  or  denying  motion  to  retax  costs. — 
Garvey  v.  Stickland,  158  N.  Y.  S.  322. 

(F)   Mode  of  Retidltton.   Form,  and   Entry 
of  Judgment  or  Order. 

^=»I25  (N.Y.Sup.)  A  judgment,  whose  form 
was  a«:reed  to  by  the  parties,  although  It  grants 
affirmative  relief  on  a  counterclaim,  will  not 
be  held  erroneous  on  appeal,  since  plaintiff,  by 
agreement,  waived  his  rights.— Hull  v.  Hull, 
158  N.  Y.  S.  743. 

^=»I35  (N.Y.Sup.)  Where  AppeUate  Division 
affirmed  judgment  of  Special  Term,  appeal  to 
(3ourt  of  Appeals  must  be  taken  from  judgment 
of  affirmance,  and  not  from  the  order.— Wahle- 
Phillips  Co.  V.  Fitzgerald,  158  N.  Y.  S.  158. 

V.  PRESENTATION    AND    RESERVA* 

TION  IN  I.OWER   COURT   OF 

GROUNDS   OF  REVIEW. 

(A)   iaanea  and  ^aeationa  In  Lower  Court. 

<S=:>I69  (N.Y.Sup.)  A  question  not  raised  at 
the  trial  will  not  be  considered  on  appeal. — 
Gallogly  V.  Whitmore,  158  N.  Y.  S.  SSO. 
<S=>I7I(3)  (N.Y.)  Where  an  action  on  a  life 
policy  was  tried  on  the  theory  that  a  condition 
was  waived,  the  complaint  cannot  be  attacked 
for  the  first  time  on  appeal  on  the  ground  that 
it  did  not  plead  waiver.— McClelland  v.  Mutual 
Life  Ins.  Co.  of  New  York,  111  N.  B.  1062,  217 
N.  Y.  336. 


(B)   Objection*  and   Motions, 
Tlaereon. 


and  Rnltasa 


^=s>f83  (N.Y.Sup.)  In  an  action  against  a  phy- 
sician for  fraud,  the  question  whether  the  ac- 
tion should  not  have  been  brought  for  malpnic^ 
tice,  instead  of  fraud,  will  not  be  determined 
on  appeal,  where  not  raised  below. — Jurkina  v. 
Pratt,  158  N.  Y.   S.  676. 
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_  >  1 94(1)  (N.Y.Sup.)  Pailnre  of  subcontractors 
to  serve  their  answers,  claiming  liens  on  their 
codefendant  owner,  cannot  be  first  urged  on  ap- 
peal as  an  objection  to  their  right  to  prove  their 
liens.—Witt  v.  Gilmour.  158  N.  Y.  S.  41. 
^=>I95  (N.Y.Sup.)  An  amendment  to  a  plead- 
ing, granted  without  objection,  is  not  reviewa- 
ble.—Church  E.  Gates  &  Co.  v.  National  Fair 
&  Exposition  Ass'n,  158  N.  Y.  S.  1070. 
<&==>204(1)  (N.Y.Sup.)  An  objection  to  the  ad- 
mission of  evidence  not  raised  in  the  trial  court 
wiD  not  be  considered  on  appeal.— Shapiro  v. 
Shapiro,  158  N.  Y.  S.  154. 
<S=»2I6(7)  (N.Y.Sup.)  Where  defendant  reUed 
upon  interpretation  of  instruction  that,  if  cars 
were  at  standstill  from  4  to  6  feet  apart,  ver- 
dict should  be  for  defendant,  different  from  that 
indicated  by  court  in  refusing  request,  he  should 
have  called  court's  attention  to  its  interpreta- 
tion.—Knapp  V.  Niagara  Junction  Ry.  Co.,  168 
N.  Y.  S.  640. 

^=>23l(3)  (N.Y.)  A  general  objection  to  testi- 
mony by  a  surveyor  as  to  his  use  of  field  notes 
made  by  another  will  not  present  the  question 
that  such  evidence  was  hearsay,  for  the  objec- 
tion might  have  been  obviated  by  laying  a  prop- 
er foundation  for  introduction  of  notes. — Wight- 
man  V.  Campbell,  112  N.  E.  184.  217  N.  Y.  479. 
<S=»232(1)  (N.Y.)  Where  jurisdiction  of  probate 
proceedmgs  in  another  state  was  objected  to 
tor  want  of  notice  to  parties,  objection  cannot 
be  raised  on  appeal  that  a  testator  had  no  dom- 
icile in  that  state.— In  re  Horton's  Will,  111 
N.  E.  1066,  217  N.  Y.  863. 
<S=>237(2)  (N.Y.)  While  a  motion  to  strike  out 
should  be  made  after  testimony  is  given,  with- 
out objection,  yet  where  the  first  answer  after 
which  objection  was  taken  was  unimportant, 
and  the  objection  pointed  out  generally  that  de- 
fendant objected  to  all  such  testimony,  such  ob- 
jection without  motion  to  strike  was  sufiicient 
to  entitle  defendant  to  review.— Wightman  v. 
Campbell,  112  N.  E.  184,  217  N.  Y.  479. 

(O  Bzceptiona. 

<e=:»280  (N.Y.)  Where  defendant  objected  to  a 
surveyor's  testimony  based  on  the  field  notes  of 
an  earlier  survey,  which  were  unintelligible 
without  explanation,  the  fact  that  defendant 
subsequently  permitted  the  notes  to  go  into  evi- 
dence without  objection  will  not  deprive  defend- 
ant of  his  exception.— Wightman  v.  Campbell, 
112  N.  E.  184,  217  N.  Y.  479. 

X.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

(J)  Conclnal-venesa    and    BfTcct,    Impeach- 
Inar  and  Contradlctlmff. 

<S;=:»662(1)  (N.Y.Sup.)  The  record  on  appeal  is 
conclusive  of  the  proceedings  below,  this  being 
particularly  true  where  counsel  signs  a  stipula- 
tion settling  the  case.— Tirre  v.  Bush  Terminal 
Co.,  158  N.  Y.  S.  883. 

Xia.  DI8MI88AI.,  WITHDRAWAI.,  OR 
ABANDONlftENT. 

^s>790(2)  (N.Y.Sup.)  An  appeal  from  an  order 
resettled  by  another  order  will  be  dismissed.— 
Rudin  V.  Hadrian  Real1;y  Co.,  158  N.  Y.  S.  97. 


XVI.  REVIEW. 
CA)  Scope  and  Extent  In  General. 

<8=>842(1)  (N.Y.)  No  question  of  law,  to  re- 
view of  which  the  jurisdiction  of  the  Court  of 
Appeals  is  limited,  is  presented  by  a  certified 
question  as  to  whether  certain  conditions  cop- 
stitute  such  a  pendency  of  action  as  to  make  a 
stay  in  a  second  action  a  proper  remedy  for 
plain tifl=  in  the  first  action,  the  stay  not  being, 
on  the  facts  stated  alone,  a  legal  right,  or  nec- 
essarily even  a  proper  remedy.— Doerfler  v. 
Pottberg,  112  N.  E.  445,  218  N.  Y.  27. 

(C)  Partlea  Entitled  to  Allege  Error. 

<©=»878(2)  (N.Y.Sup.)  Although  defendants'  re- 
liance on  alleged  termination  of  contract  on 
death  of  their  decedent,  and  alleged  false  rep- 
resentations, waived  their  right  to  nrge^  as 
ground  for  reversal,  that  plaintiff  failed  to 
prove  damages  by  the  alleged  breach,  there  was 
no  waiver  which  plaintiff  could  urge  on  its  ap- 
peaL— Austin  Baldwin  &  Co.  v.  Kohler,  158  N. 
Y.  S.  278. 

^=»882(1)  (N.Y.Sup.)  A  practice  adopted  at 
the  request  of  appellee  cannot  be  questioned  by 
him.— Laks  v.  Keller,  158  N.  Y.  S.  514. 
«=»882(6)  (N.Y.Sup.)  Defendant  cannot  com- 
plain oi  a  variance  between  the  allegations  and 
the  proof,  where  all  the  evidence  went  in  under 
a  stipulation  conceding  that  the  facts  in  evi- 
dence were  true.— Apex  IJeasing  Co.  v.  Idtke, 
158  N.  Y.  S.  21. 

(E2)   Preaninptlonfl. 

^=3927(3)  (N.Y.Sup.)  Where  complaint  viras  dis- 
missed at  close  of  plaintiffs  case,  plainUff  was 
entitled  on  appeal  to  the  benefit  of  every  fact 
the  jury  might  have  found  from  evidence  given 
and  every  legitimate  inference  thereby  warrant- 
ed.—Sherry  v.  Federal  Terra  Cotta  Co.,  158  N. 
Y.  S.  241. 

<&=>927(3)  (N.Y.Sup.)  On  appeal  from  the  dis- 
missal of  a  complaint  for  want  of  evidence,  the 
plaintiff  is  entitled  to  the  most  favorable  in- 
ferences deducible  from  the  evidence.— Levin  v. 
Abrahams,  158  N.  Y.  S.  784. 
«©=»927(3)  (N.Y.Sup.)  On  plaintiffs  appwl  from 
a  judgment  dismissing  the  complaint,  where  his 
testimony  that  he  relied  on  false  representations 
of  defendant  was  erroneously  excluded,  it  must 
be  presumed  that  his  testimony  would  have  es- 
tablished that  fact— Continental  Coal,  Land  & 
Timber  Co.  v.  Kilpatrick,  158  N.  Y.  S.  1056. 
^=>930(1)  (N.Y.Sup.)  On  appeal  from  a  direct- 
ed verdict  for  plaintiff,  it  is  the  right  of  the 
defendant  to  have  his  testimony  accepted  as  cor- 
rectly stating  the  facts,  and  to  have  such  prop- 
er inferences  drawn  from  the  testimony  as  may 
be  most  favorable  to  himself.— Flynn  v.  Badger, 
158  N.  Y.  S.  859. 

(P)  Dlaeretton   of  Lower  Court. 

^=>94l  (N.Y.Sup.)  It  is  not  appellate  court's 
province  to  define  discretion  of  trial  court.— 
McGurty  v.  Delaware,  L.  &  W.  R.  Co..  158  N. 
Y.  S.  2^5. 

©±5957(1)  (N.Y.Sup.)  Where  the  original  mo- 
'  tion    papers   of   defendant   to    open    a   default 
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against  it  were  not  in  compliance  with  rule  23 
of  the  General  Rulea  of  Practice,  the  Appellate 
Division,  reviewing  the  order  of  the  Special 
Term  opening  the  default  upon  terms,  includ- 
ing the  requirement  that  the  judgment  stand  as 
security  in  addition  to  the  payment  of  costs, 
will  not  exercise  its  discretion  counter  to  that 
of  the  Special  Term.— Rudin  v.  Hadrian  Real- 
ty Co.,  158  N.  Y.  S.  97. 

<e=:»959(3)  (N.Y.)  An  application  by  defendant 
on  the  trial  for  leave  to  make  another  amend- 
ment to  its  answer,  was  addressed  to  the  dis- 
cretion of  the  trial  court,  and  the  Court  of  Ap- 
peals has  no  power  to  review  it. — MoUoy  v.  Vil- 
lage of  Briar-CUflf  Manor,  112  N.  E.  429,  217 
N.  Y.  477. 

(G)  %iie«tlon«  of  Fact»  Verdlcta,  and  Find- 

^==>I002  (N.Y.Sup.)  A  verdict  for  plaintiff  re- 
solves all  conflicts  of  evidence  in  his  favor. — 
Merwin  v.  City  of  Utica,  158  N.  Y.  S.  257. 

(H)  Harmless  Brror. 

«=3»I026  (N.Y.Sup.)  A  litigant  cannot  profit  by 
error  in  rulings,  unless  it  be  so  substantial  as 
to  raise  a  presumption  of  prejudice. — Schoen- 
herr  v.  Hartfield,  158  N.  Y.  S.  38a 

^=»  1 039(2)  (N.Y.Sup.)  In  a  suit  on  an  accident 
policy,  where  the  complaint  is  technically  in- 
sufficient in  alleging  that  the  accident  caused 
the  death,  where  litigation  has  been  concluded, 
and  requests  of  defendant  that  the  death  must 
have  resulted  directly  and  exclusively  from  the 
accident  were  charged,  the  judgment  will  not  be 
reversed  on  account  of  the  technical  error.— 
Tromblee  v.  North  American  Ace.  Ins.  Co.,  158 
N.  Y.  S.  1014. 

«e=»l 050(1)  (N.Y.Sup.)  Error,  if  any,  in  testi- 
mony of  a  witness  on  another  hearing,  held  ma- 
terial to  the  trial  judge's  determination  of  the 
facts.— Profitos  v.  Comerma,  158  N.  Y.  S.  369. 
^=s>l053(3)  (N.Y.Sup.)  Any  question  as  to  re- 
ception of  evidence  for  appellees  that  they  did 
not  authorize  representations  by  another  held 
removed  by  a  charge,  requested  by  appellant, 
that  if  the  representations  were  made  they 
were  binding  on  appellees.— Gallogly  v.  Whit- 
more,  158  N.  Y.  S.  830. 

^=:»I060(1)  (N.Y.Sup.)  In  an  action  for  injuries 
by  an  obstruction  in  a  street,  counsel's  state- 
ment that  he  intended  to  show  that  defendant 
had  made  changes  in  the  scene  after  the  acci- 
dent and  before  taking  pictures  received  in  evi- 
dence, was  prejudicial  error.— Am sler  v.  Soraci 
Contracting  Co.,  158  N.  Y.  S.  219. 

«=»I062(1)  (N.Y.Sup.)  In  a  suit  by  a  brake- 
man,  injured  by  a  fireman  stopping  engine  un- 
expectedly, the  erroneous  submission  of  the 
question  of  negligent  superintendence  by  the 
h reman  is  not  prejudicial,  where  the  jury  have 
found  the  fireman  negligently  managed  the  en- 

ine.-O'Neil  v.  Lehigh  Valley  R.  Co.,  158  N. 

•    S.  530. 

^=»I067  (N.Y.)  In  an  action  for  damages  to  an 
automobile  struck  by  a  street  car,  the  erroneous 
refusal  of  a  requested  charge  as  to  the  motor- 
man*8  negligence  held  prejudicial.— A lertz  v. 
Connecticut  Co.,  112  N.  Ei  166,  217  N.  Y.  475. 


? 


(I)  Brror  DITatved  tn  Appellate  Court. 

€s»l076  (N.Y.Sup.)  The  plaintiff,  who  on  ap- 
peal contended,  upon  one  phase  of  the  case,  that 
his  contract,  for  breach  of  which  be  sued,  was 
not  personal,  was  concluded  by  such  contention, 
and  could  not,  as  to  another  phase  of  the  case, 
urge  that  it  was  personal.— Austin  Baldwin  & 
Co.  V.  Kohler.  158  N.  Y.  S.  278. 

(J)  Decisions  of  Intermediate  Conrta. 

^S3>l  094(3)  (N.Y.)  Where  municipal  court's  judg- 
ment for  defendant,  after  hearing  evidence  as 
to  sale  of  goods,  was  unanimously  affirmed,  it 
imported  sufiicient  evidence  to  sustain  decision 
that  there  was  no  sale  and  prohibited  court  of 
appeals  from  inquiring  into  sufficiency  of  evi- 
dence.—Fox  V.  Proctor,  112  N.  E.  470. 

(K)  Subnequent  Appeala. 

«s>l099(6)  (N.Y.Sup.)  A  judgment  on  a  for- 
mer appeal,  finding  the  complaint  insuflicient, 
is  the  law  of  the  case,  and  conclusive  against 
an  amended  complaint,  without  substantial  dif- 
ference and  exhibiting  only  slight  changes  in  the 
veroiage.— Springer  v.  Duveen,  158  N.  Y.  S. 
724. 

ZVn.   DETERBnKATION  AND  DI8PO- 

SmOK  OF  CAUSE. 

(C)  HodliloatloB. 

^=s»ll52  (N.Y.Sup.)  A  judgment  in  conversion, 
erroneously  requiring  return  of  the  chattels, 
can  be  cured  by  the  appellate  court,  if  there 
is  comnetent  evidence  of  the  value  of  the  goods. 
-Handlor  v.  Perlberg,  158  N.  Y.  S.  706. 

•  (D)   Reveraal. 

<8=>II63  (N.Y.)  Where  Appellate  Diyision  held 
judgment  for  plaintiff  in  an  action  against  his 
employer  for  personal  injury  erroneous  as  a 
matter  of  law,  and  had  not  passed  upon  the 
weight  of  the  evidence,  and  its  judgment  was  re- 
versed on  ground  that  defendant's  negligence 
was  for  the  jury,  the  case  would  be  remitted 
to  it,  for  its  consideration  of  the  facts.— Miller 
V.  Blood,  112  N.  E.  383,  217  N.  Y.  517. 
<&=»!  175(1)  (N.Y.Sup.)  Where  the  trial  court  on 
motion  erroneously  directed  verdict  for  plain- 
tiff, dismissal  of  the  complaint  by  the  Appellate 
Term  on  reversing  was  improper,  under  Code 
Civ.  Proc.  §  1317.— Holzman  Cohen  &  Co.  v. 
Teague,  158  N.  Y.  S.  211. 

^=»M75(3)  (N.Y.)  In  action  for  value  of  per- 
sonal property  brought  after  plaintiff's  assign- 
ment of  his  rights  therein  and  when  he  bad  no 
cause  of  action,  trial  court  should  have  direct- 
ed a  nonsuit,  and  the  Court  of  Appeals,  where 
the  facts  could  not  be  changed  on  a  new  trial, 
would  reverse  and  dismiss  complaint— Whiting 
v.  Glass,  111  N.  E.  1082,  217  N.  Y.  333. 
tS=>  1177(7)  (N.Y.)  Where  the  AppeUate  Divi- 
sion explicitly  reversed  the  judgment  for  plain- 
tiff and  order  denying  defendant's  motion  for 
new  trial  "on  questions  of  fact,*'  it  improperly 
dismissed  the  complaint,  as  it  should  have  or- 
dered new  trial.— Toone  v.  City  of  New  York, 
112  N.  E.  444. 

<S=»M77(8)  (N.Y.SupJ  The  court  on  appeal 
cannot,  under  Code  Civ.  Proc.  S  1317,  provid- 
ing what  judgments  ma^  be  entered  upon  ap- 
peal, increase  an  insufficient  verdict,  'through 
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consideration  of  issues  upon  which  the  jury  did 
not  pass.— Austin  Baldwin  &  Co.  v.  Kohler,  168 
N.  f.   S.  278. 

Where  the  jury  was  required,  in  an  action  for 
breach  of  contract,  to  assess  damages  for  one 
month  only,  and  the  court  on  appeal  ruled  that 
damages  for  ten  months  should  have  been  as- 
sessed, it  could  not  thereupon  assess  an  amount 
ten  times  that  of  the  verdict,  but  the  case  was 
required  to  be  remanded. — Id. 

(F)  Mandate   and    Proceedlnsa    In    Lower 
Conrt. 


>M90  (N.Y.)  Where  the  memorandum  enter- 
ed by  the  Court  of  Appeals  states  only  a  part 
of  the  decision  actually  made,  the  remittitur 
will  be  amended  to  supply  the  missing  matter. 
—People  ex  rel.  Millbrook  Co.  v.  Waldorf,  112 

4=>l2l2(i)  (N.Y.Sup.)  Where  new  trial  is 
granted  after  reversal  of  a  judgment  of  dam- 
ages for  breach  of  contract,  the  court  cannot 
sever  the  issues  and  confine  the  trial  solely  to 
the  amount  of  damages,  upon  which  issue  the 
oause  was  reversed.— Austin  Baldwin  &  Co.  v. 
Kohler,  158  N.  Y.  S.  278. 


>I2I2(2)  (N.Y.Sup.)  That  defendants,  in  an 
action  for  breach  of  contract,  failed  to  object  on 
the  ground  that  plaintiff  had  failed  to  prove  his 
damages  for  one  month,  would  not  preclude 
them,  on  trial  after  remand  of  the  cause,  from 
raising  such  objection  as  to  the  damages  for  a 
loneer  period  not  submitted  to  the  jury. — Austin 
Baldwin  &  Co.  v.  Kohler,  158  N.  Y.  S.  278. 

XVm.   LIABIUTIES   OK  BONBS   AND 
TTNDERTAKINOS. 

^=>I223  (N.Y.Sup.)  A  principal  on  an  appeal 
bond  may  have  a  liability  distinct  from  that  of 
the  surety.— Erdle  v.  Bassett,  158  N.  Y.  S. 
598. 

The  liability  of  a  surety  on  an  appeal  bond 
must  be  determined  by  a  strict  interpretation 
of  his  contract. — Id. 

^=>  1 234(3)  (N.Y.Sup.)  Under  an  appeal  bond 
obliging  the  surety  to  reimburse  plaintiffs  for 
waste  committed  by  defendants  on  the  prem- 
ises in  suit  and  to  pay  a  deficiency  on  sale  for 
the  value  of  the  use  and  occupancy  of  the  prop- 
erty, payment  of  taxes  and  of  an  insurance 
premium  cannot  be  allowed  against  the  surety. 
—Erdle  v.  Bassett.  158  N.  Y.  S.  598. 

Where  an  appeal  bond  obliges  the  surety  to 
pay  a  deficiency  ui)on  sale  of  the  property  for 
the  use  and  occupation  thereof,  no  sale  having 
been  provided  for  in  the  judgment,  the  provision 
as  to  sale  should  be  treated  as  surplusage  and 
discarded,  making  the  surety  liable  only  for 
the  use  and  occupation  of  the  property.— Id. 
^=s>l  234(5)  (N.Y.Sup.)  Under  a  bond  obliging 
the  surety  to  pay  all  costs  and  damages  award- 
ed against  the  defendants  on  appeal,  the  sure- 
ty is  not  liable  for  costs  in  the  trial  below.— 
Erdle  v.  Bassett,  158  N.  Y.  S.  598. 

A  sorety,  obligated  to  pay  for  any  waste  com- 
mitted on  the  premises  by  the  defendant  pend- 
ing appeal,  is  not  liable  for  ordinary  repairs, 
since  waste  is  spoil  or  destruction  to  &nds, 
houses,  or  other  corporeal  hereditaments  by  the 


tenant,  to  the  permanent  injury  of  the  inherit- 
ance.—Id. 

APPEARANCE. 


See  Corporations,  ^s»6Q&;  ESzecutors  and  Ad- 
ministrators, ^=?>441. 

APPELLATE  DIVISION. 

See  Attorney  and  Client,  ^=»3d. 

APPLIANCES. 

See  Master  and  Servant,  «=>103-124. 

APPOINTMENT. 

See  Guardian  and  Ward;    Officers,  ^=>11. 

APPRAISEMENT. 

See  Taxation,  «a»8e5-900. 

ARBITRATION  AND  AWARD. 

See  Reference. 

ARGUMENT  OF  COUNSEL 

See  Appeal,  «S=>1060;  Criminal  Law,  4=»720, 
730;    Trial,  <8=s>127. 

ARREST. 

See  Bail;   Prisons. 

ASSAULT  AND  BATTERY. 

n.   CRIMIH All    RESPONSIBrLmr. 
(B)   Proaecution   «ii4   Pvmlaliinent. 

^^100  (N.Y.Sup.)  A  sentence  of  six  months 
in  the  penitentiary  for  assault,  clearly  provoked 
by  the  complaining  witness  and  injuring  no  one, 
held  excessive.— People  v.  Shaffer,  158  N.  Y.  S. 
824. 

ASSESSMENT. 

See  Municipal  Corporations,  ^3>444-491;  Tax- 
ation, <S=>376-450,  900. 

ASSIGNMENT  OF  ERRORS. 

See  Criminal  Law,  «=s>1129. 

ASSIGNMENTS. 

See  Corporations,  ^=s>85;  Criminal  Law,  ^s> 
1129;  Fraudulent  Conveyances:  Insurance, 
«=>121,  199,  212,  583,  593;  Landlord  and 
Tenant,  <@=>208;    States,  «s>108^;    Venue, 

«=»27. 

> 

U.   OPERATION  AND  EFFECT. 

^=i»72  (N.Y.Sup^)  An  assignment  is  not  an 
executory  instrument,  but  is  completed  by  de- 
livery of  the  assignment— Hull  v.  Hull,  158 
N.  Y.   S.  743. 

m.   BIGHTS  AND  LIABILITIES  OF 
PABTIES. 

^=:»I09  (N.Y.Sup.)  An  assignment  of  an  option 
to  purchase  mining  properties  given  merely  as 
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security  does  not  create  a  liability  against  the 
assignee  or  his  successors  to  perform  the  con- 
tract—Breitung  v.  Calhoun,  158  N.  Y.  S.  46. 

IV.   ACTIONS. 

<$=:»l  17  (N.Y.)  Plaintiff,  after  his  assignment  of 
any  claim  against  defendant  for  value  of  per- 
sonal property,  delivered  to  defendant  unaer 
contract  for  its  exchange  for  defendant's  farm, 
which  had  not  been  completed,  held  to  have  no 
right  of  action  against  defendant  for  its  value. 
-Whiting  V.  Glass,  111  N.  E.  1082,  217  N.  Y, 
333. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  £2zchanges;  Trade  Unions. 
®±9|9  (N.Y.  Sup.)  Lease  of  premises,  held  in 
frust  for  the  Serb  Federation  Sloga  by  its  presi- 
dent, reciting  that  it  was  between  the  federa- 
tion, through  its  president,  and  the  lessee,  sign- 
ed by  the  lessee  and  the  president  as  such,  held 
to  constitute  a  lease  of  the  premises  by  the  fed- 
eration.—Pupin  V.  Stiyachich,  158  N.  Y.  S.  182. 
Tenant  of  premises,  held  in  trust  for  a  federa- 
tion, and  leased  with  the  consent  of  the  trustee, 
president  of  the  federation,  could  not  be  dis- 
possessed by  the  president  because  the  federa- 
tion, which  leased  with  his  consent,  failed  to 
pay  over  to  him  the  rent  of  the  premises  for 
a  sinking  fund,  as  it  had  agreed.— Id. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated ;  Work  and  Labor. 
^=5>6(1)  (N.Y.Sup.)  Plaintiffs,  who  rendered 
services  under  an  express  contract,  may  sue  in 
assumpsit  on  the  quantum  meruit,  and  give  in 
evidence  the  special  contract  for  the  purpose  of 
fixing  the  value  of  their  services.— Hollander  v. 
Kaufmann,  168  N.  Y.  S.  195. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  ^=>204. 

ATTACHMENT. 

See  Corporations,  ^=»255;   EJxecution ;    Exemp- 
tions. 

I.  NATITRE  AND   GROUNDS. 

(A)  Nature  of  Remedy,  Causes  of  Action, 
and   Partlen. 

^=>I5  (N.Y.Sup.)  Plaintiff,  the  assignee  of  a 
creditor  of  a  foreipn  corporation  held  not  estop- 
ped, by  reason  of  his  assignor's  motion  in  re- 
ceivership proceedings  in  the  foreign  state,  to 
attach  in  the  courts  of  the  forum  a  claim  due 
from  a  resident  of  the  forum.— McNelua  v.  Still- 
man,  158  N.  Y.  S.  428. 

X.   I.IABIUTXBS    ON    BONDS   OR   UN- 
DERTAKINGS. 

«s>338  (N.Y.Sup.)  Where  successive  attach- 
ments were  issued,  and  on  trial  on  the  merits 
the  last  which  reached  funds  not  covered  by  the 


first  was  vacated,  held,  that  costs  incurred  by 
the  attachment  defendant  in  defending  action 
on  merits  could  be  recovered  on  the  bond. — 
Holly  V.  Rosenstein,  158  N.  Y.  S.  226. 

ATTORNEY  AND  CLIENT. 

See  Appeal,  «S=>1060;  Criminal  I^w,  <S=»720, 
730 j  Divorce,  <g=5>225;  Executors  and  Ad- 
ministrators, ^=9111:  Municipal  Corpora- 
tions, <®=»149,  162;    Trial,  <S=>127. 

I.   THE  OFFICE  OF  ATTORNEY. 

(C)   Sanpeiisloii    and    Dlabarment. 

<S=936(1)  (N.Y.Sup.)  Under  Judiciary  Law,  i 
88,  subd.  2,  Appellate  Division  held  authorized 
to  censure  an  attorney  for  his  failure  to  pay 
her  agreed  share  of  a  fee  to  the  widow  of  a  de- 
ceased attorney  and  to  pay  a  share  to  the  lat- 
ter's  partner.— In  re  Cushman,  158  N.  Y.  S.  7. 
<&=»39  (N.Y.Sup.)  An  attorney  will  be  disbar- 
red ;  he  having  during  a  period  of  years,  before 
and  after  his  admission  to  the  bar,  misappro- 
priated funds  of  the  firm  employing  him  as 
a  law  derk  and  bookkeeper,  and  falsified  the 
books.— In  re  Uvers,  158  N.  Y.  S.  723. 
^=>39  (N.Y.Sup.)  Penal  Law,  |  274,  prohibit- 
ing attorneys  from  promising  or  giving  a  lay- 
man a  valuable  consideration  for  procuring 
business,  is  violated  by  a  practice  by  an  attor- 
ney of  paying  to  a  collection  agency  sending 
him  business  a  proportion  of  the  fees  charged 
thereon.— In  re  Newman,  158  N.  Y.  S.  375. 
€=»44(2)  (N.Y.Sup.)  Where  an  attorney  with- 
out authority  converted  to  his  own  use  money 
collected  for  a  client,  he  is  guilty  of  such  profes- 
sional misconduct  that  he  should  be  disbarred. — 
In  re  Dressier,  158  N.  Y.  S.  191. 
«&=»44(2)  (N.Y.Sup.)  Attorney,  who,  through  de- 
ceit and  misrepresentation,  in  addition  to  a  fee 
of  $25  for  defending  on  a  charge  of  disorderly 
conduct,  obtained  possession  of  client's  bank 
book  and  withdrew  .$700,  and  afterwards  claim- 
ed a  fee  of  $500,  held  guilty  of  gross  profession- 
al misconduct,  and  disbarred.— In  re  O'Brien, 
158  N.  Y.  S.  1059. 

^=>45  (N.Y.Sup.)  Under  Judiciary  Law,  S  88. 
amended  by  Laws  1912,  c.  253,  an  attorney  can 
be  disbarred  for  fraud  in  the  sale  of  his  pr<^)er- 
ty  to  one  to  whom  he  sustained  no  professional 
relations.— In  re  Isaacs,  168  N.  Y.  S.  403. 
^=»58  (N.Y.Sup.)  An  attorney,  26  years  of  age 
2  years  in  practice,  offending  against  Penal 
Law,  §  274,  as  to  fee-splitting,  held  sufficiently 
disciplined,  in  view  of  his  youth  and  inexpe- 
rience, by  censure  and  warning. — In  re  Newman, 
158  N.  Y.  S.  375. 

^=s>58  (N.Y.Sup.)  An  attorney  held  subject  to 
censure,  but  nothing  more,  for  abuse  of  pro- 
fessional courtesy  by  assisting  in  changing  th<* 
financial  standing  of  judgment  debtors  while 
the  judgment  creditor  was  withholding  execu- 
tion at  the  attorney's  request — In  re  Galland. 
158  N.  Y.  S.  095. 

II.   RETAINER    AND    AUTHORITT. 

^=^63  (N.Y.Sup.)  An  attorney  of  record  may 
not  deny  that  the  relation  of  attorney  and  client 
exists  between  himself  and  one  for  whom  he 
appears  and  conducts  litigation. — In  re  New- 
man, 158  N.  Y.  S.  375. 
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in.    DUTIES  AND  I.IABII«ITICS  OF  AT- 
TORNEY TO   CUnBNT. 


_  >I07  (N.Y.Sup.)  Erroneous  advice  as  to  the 
application  of  the  statute  of  limitations  is  not 
necessarily  negUgence,  for  there  may  be  a  ques- 
tion whether  the  error  indicates  lack  of  due 
professional  care  and  skill.— Parker-Smith  t. 
Prince  Mfg.  Co.,  158  N.  Y.  S.  34a 


_  ►  1 09  (N.  Y.  Sup.)  The  loss  of  a  remedy 
through  negligent  advice  is  not  necessarily  ac- 
tionable negligence,  for  there  may  be  another 
remedy  equally  efficacious.— Parker- Smith  v. 
Prince  Mfg.  Co.,  158  N.  Y.  S.  346. 

TV.   COMPENSATION  AND   LIEN   OF 
ATTORNEY. 

(A)  Fe«a  and  Other  Remnneratton. 

«=>I34(1)  (N.Y.Sup.)  Where  clients  settled 
without  consent  of  attorney,  they  are  not  re- 
leased from  agreement  for  compensation  of  at- 
torney.—In  re  Carney,  158  N.  Y.  S.  585. 
^=>I43  (N.Y.Sup.)  Where  a  written  agreement 
between  attorney  and  client  provided  for  a  fee 
contingent  upon  the  outcome  of  the  action,  but 
contained  no  provision  that  he  should  prosecute 
an  appeal,  a  further  oral  agreement  to  prose- 
cute the  appeal  on  tho  basis  of  quantum  meruit 
was  valid.— In  re  Wise,  158  N.  Y.  S.  703. 
^==>I44  (N.Y.Sup.)  Valid  contract  for  compensa- 
tion of  attorney  fixes  rights  of  parties,  without 
regard  to  value  of  services.— In  re  Carney,  158 
N.  Y.  S.  585. 

^=s»l47  (N.Y.Sup.)  Agreement  by  attorney,  em- 
ployed to  recover  share  of  decedent's  estate,  to 
loan  amount  required  for  disbur-sements,  to  be 
repaid,  with  50  per  cent  of  recovery,  was  valid. 
—In  re  Carney,  158  N.  Y.  S.  585. 


>I47  (N.Y.Sup.)  An  attorney  heltt  entiUed 
to  be  allowed  only  jpi,0(X)  under  agreement  of 
widow  and  sole  heir,  to  pay  attorney  one-third 
of  the  amount  collected  for  the  estate,  amount- 
ing to  $5,700.— In  re  MeUick,  158  N.  Y.  S.  689. 
<e=»  148(3)  (N.Y.Sup.)  Under  agreement  of  at- 
torney to  institute  proceedings  to  establish  right 
of  clients  in  decedent's  estate,  for  which  he 
should  receive  50  per  cent  of  recovery,  sum 
paid  to  another  attorney  for  legal  services 
should  come  out  of  share  of  attorney,  not  that 
of  clients.— In  re  Carney,  158  N.  Y.  S.  585. 
^=»i49  (N.Y.Sup.)  Under  a  written  agreement 
to  defend  an  action  for  a  contingent  fee.  a  final 
favorable  judgment  by  the  Appellate  Division 
upon  the  evidence  entitled  the  attorney  to  re- 
ceive the  amount  stipulated  for  the  successful 
outcome  of  the  suit.— In  re  Wise,  158  N.  Y.  S. 
793. 

^=9 1 50  (N.Y.Sup.)  Where  an  attorney  employ- 
ed on  a  contingent  basis  is  discharged  before 
completing  his  service,  and  the  litigation  ends 
successfully  for  his  client,  the  attorney  may 
recover  his  contract  compensation  from  the 
amount  thus  secured.— Parker-Smith  v.  Prince 
Mfg.  Co.,  158  N.  Y.  S.  346. 
^s»l52  (N.Y.Sup.)  On  accounting  by  attorney 
employed  to  establish  right  of  clients  in  de- 
cedent's estate,  he  is  entitled  to  reimbursement 
of  proportionate  share  belonging  to  parties  ask- 


ing accounting  of  moneys  disbursed  by  him  for 
expenses.— In  re  Carney,  158  N.  Y.  S.  585. 
<&=9l6l  (N.Y.Sup.)  Culpable  negligence  of  the 
attorney  is  a  defense  to  an  action  by  him  to  re- 
cover compensation.— Parker- Smith  v.  I'rince 
Mfg.  Co.,  158  N.  Y.  S.  346. 
^=:»I66(3)  (N.Y.Sup.)  In  an  action  on  a  con- 
tract for  attorney's  compensation,  the  terms  of 
which  were  disputed,  the  exclusion  of  evidence 
as  to  the  value  of  plaintiff's  services  and  nego- 
tiations prior  to  the  contract  held  error. — Free- 
man V.  Hartfield,  158  N.  Y.  S.  350. 
<EX=>I67(2)  (N.Y.Sup.)  Evidence  that  plaintiff, 
an  attorney  suing  for  compensation,  erroneous- 
ly advised  as  to  statute  of  limitations  applica- 
ble to  the  payment  by  a  hank  of  forged  checks, 
held  sufficient  to  warrant  submission  of  the 
question  of  negligence.— Parker-Smith  v.  Prince 
Mfg.  Co.,  158  N.  Y.  S.  346. 
<S=>I67(3)  (N.Y.Sup.)  A  charge  as  to  written 
memorandum  of  agreement  for  attorney's  com- 
pensation held  erroneous,  under  conflicting  evi- 
dence as  to  whether  it  contained  all  the  agree- 
ment—Freeman V.  Hartfield,  158  N.  Y.  S.  350. 
In  an  action  for  attorney  s  feesj  an  instruc- 
tion as  to  an  attorney's  duty  to  his  client  held 
inapplicable  to  the  determination  of  the  terms 
of  the  contract- Id. 

(B)  Lien. 

^=»I76  (N.Y.Sup.)  In  proceedings  for  account- 
ing against  attorney  employed  to  establish 
clients'  rights  in  decedent's  estate,  attorney 
held  entitled  to  lien  on  moneys  to  be  distributed 
as  result  of  his  services.- In  re  Carney,  158  N. 
Y.  S.  585. 

AUTHENTICATION. 

See  Evidence,  ^=:»380. 

AUTOMOBILES. 

See  Master  and  Servant,  <&:s»302,  330;  Munici- 
pal Corporations,  <&=5>705,  706;  Street  Rail- 
roads, €=»118. 

BAGGAGE. 

See  Carriers,  <8=5>173,  400. 

BAIL. 

H.  IN   CRimif  All  PROSECUTIOK8. 

^=»47  (N.Y.Sup.)  A  justice  of  the  peace,  with 
jurisdiction  to  hold  accused  to  answer  a  crim- 
inal charge,  was  necessarily  empowered  to  hold 
him  to  bail.— St.  Lawrence  County  v.  Goldberg, 
158  N.  Y.  S.  146. 

<^=>73  (N.Y.Sup.)  The  sureties  on  a  bail  under- 
taking were  liable  on  defendant's  failure  to  ap- 
pear.—St.  Lawrence  County  t.  Goldberg,  168 
N.  Y.  S.  146. 

<&=»77(2)  (N.Y.Sup.)  The  Uability  of  the  prin- 
cipal and  surety  upon  an  undertaking  becomes 
fixed  upon  entry  of  an  order  of  forfeiture- 
People  V.  Abrams,  158  N.  Y.  S.  687. 
^5»79(1)  (N.Y.Sup.)  After  recovery  on  a  for- 
feited undertaking  for  bail,  the  proceeds  paid  to 
the  county  belong  to  it  abisolutely,  and  tbere  is 
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DO  right  of  remission,  unless  by  statute.— People 
V.  Abrams,  158  N.  Y.  S.  687. 

CoDsolidation  Act,  §  1483,  allowing  certain 
courts  to  remit  money  paid  on  forfeiture  of  bail 
in  certain  circumstances,  is  not  mandatory  as  to 
their  action.— Id. 

<g=»79(2)  (N.Y.Sup.)  Under  the  terms  of  Con- 
solidation Act,  S  1483,  the  certificate  of  the  dis- 
trict attorney  that  the  state  ha«  lost  no  rights 
by  failure  of  a  surety  to  produce  a  principal  is 
a  prerequisite  to  a  court's  allowing  a  remis- 
sion of  forfeited  bail,  unless  failure  to  procure 
the  certificate  is  excused. — People  v.  Abrams, 
158  N.  Y.  S.  037. 

Where  the  principal  upon  a  forfeited  under- 
taking did  not  surrender  for  20  months  after 
her  default  and  was  then  acquitted,  and  the 
district  attorney  refused  to  ^ve  a  certificate 
that  the  state  has  lost  no  rights  by  her  de- 
fault, the  order  of  the  court  remitting  the  for- 
feiture was  not  warranted.— Id. 
^=>84  (N.Y.Sup.)  The  determination  of  a  jus- 
tice that  there  was  cause  to  believe  that  ac- 
cused had  committed  an  offense  could  not  be 
collaterally  questioned  in  an  action  on  the  bail 
undertaking.— St.  Lawrence  County  v.  Goldberg, 
158  N.  Y.  S.  146. 

^=»96  (N.Y.Sup.)  Upon  the  entry  of  order  of 
forfeiture  of  an  undertaking,  it  becomes  the 
duty  of  the  district  attorney  under  the  terms 
of  New  York  Consolidation  Act,  §  1480,  to  en- 
ter the  judgment  and  endeavor  to  collect  it  and, 
under  the  terms  of  County  I^aw,  |  201,  turn  the 
proceeds  over  to  the  county  treasurer.— People  v. 
Abrams.  158  N,  Y.  S.  637. 

BALLOTS. 

See  Elections,  ^s»194. 

BANKRUPTCY. 

See  Mechanics'  Liens,  ^=3>209. 

III.    ASSIGNMENT,  ADBaNISTRATIOlf, 

AND  DISTRIBUTION  OF  BANK- 

RtTPT'S  ESTATE. 

(B)  Aaslffninent,    »nd     Title,    Rlffbts,     and 

Remedlea   of  Trustee   in   GeneraL 

^=:»I5I  (N.Y.Sup.)  A  trustee  in  bankruptcy 
takes  title  subject  to  aU  mechanics*  liens  and 
proceedings  pending  to  enforce  them.— Church 
E.  Gates  &  Co.  v.  National  Fair  &  Exposition 
Ass'n.  158  N.  Y.  S.  1070. 

(C)  Prefereacca   and   Transfers   by    Bank- 

rapt,  and  Attachments  and 
Otlaer   Liens. 

^=»I6I(1)  (N.Y.Sup.)  An  assignment  of  ac- 
counts by  defendant  S.  to  defendant  W.  a  month 
before  he  was  adjudicated  a  bankrupt,  with 
an  agreement  that  the  assignment  was  given  as 
security  and  that  the  assignee  was  to  return 
sums  collected  in  excess  of  the  indebtedness,  in- 
dicated an  intent  to  give  a  preference,  was 
fraudulent  as  to  creditors,  and  void.— Bryant  v. 
Wolf.  158  N.  Y.  S.  678. 

9=s>l66(2)  (N.Y.Sup.)  Where  an  assignee  has 
notice  of  an  intention  to  defraud  creditors,  the 
assignment  is  void,  although  founded  in  whole 
or  in  part  upon  valuable  consideration.— Bry- 
ant v.  Wolf,  158  N.  Y.  S.  678, 


<&s»l66<3)  (N.Y.Sup.)  The  admission  by  an  as- 
signee that  he  knew  that  bis  assignor  wa.s  in- 
solvent, coupled  with  the  facts  that  assignor 
retained  control,  and  that  the  assignment  was 
only  taken  as  security  indicated  reasonable 
cause  to  believe  that  the  assignment  would  ef- 
fect a  preference  and  notice  to  the  aarignee  of 
the  fraudulent  intent  of  the  assignor.— Bryant 
v.  W^olf,  158  N.  Y.  S.  678. 
<&s»l78(l)  (N.Y.Sup.)  Retention)  by  defendant 
S.  of  control  over  his  accounts,  after  making 
an  unconditional  assignment  to  his  codef end- 
ant,  is  a  badge  of  fraud.— Bryant  v.  Wolf,  158 
N.  Y.  S.  678. 

^=9(80  (N.Y.Sup.)  An  intent  to  defraud  credi- 
tors may  be  shown  by  the  situation  of  the  debtor 
in  reiq)ect  to  his  property  at  the  time  of  the 
transaction  claimed  to  be  fraudulent  and  the 
disposition  of  the  property  be  previously  held. — 
Bryant  v.  Wolf.  158  N.  Y.  S.  678. 
^=»I92  (N.Y.Sup.)  A  notice  of  lien  is  not  inef- 
fective because  nled  after  adjudication  in  bank- 
ruptcy of  the  debtor.— Church  E.  Gates  &  Co. 
V.  National  Fair  &  Exposition  As8*n,  158  N.  Y. 
S.  1070. 

(F)   Claims    Agrainst    and    Dlstribntlon    of 
Estate. 

«=»3I4(2)  (N.Y.City  Ct.)  Rents  accruing  after 
commencement  of  bankruptcy  proceedings  are 
not  provable  against  either  tenant  or  surety. — 
Kamioner  v.  Balkind,  158  N.  Y.  S.  310. 

V.   BIGHTS,    BEMEDIE8,    AND   DIS- 
OHAROE   OF   BANKRUPT. 

^=s>425  (N.Y.Sup.)  A  debt  held  not  duly  sched- 
uled, within  Bankr.  Act,  |  7,  and  so,  under  sec- 
tion 17.  not  aflPected  by  bankrupt's  discharge ; 
the  creditor's  residence  being  given  in  the  sched- 
ule at  a  club,  of  which  he  was  a  member,  but  nt 
which  he*  did  not  reside.— Horbach  v.  Arkell,  158 
N.  Y.  S.  842. 

Issue  of  a  creditor  having  actual  knowledge  of 
pendency  of  proceeding,  so  that  his  claim, 
though  not  duly  scheduled,  would  be  afl^ted  by 
bankrupt's  discharge,  held  not  raised  by  evi- 
dence of  notices  I>eing  mailed  to  him  at  a  club, 
and  he  having  left  instructions  there  for  for- 
warding his  mail. — Id. 

Vn.   COSTS   AND   FEES. 

^=:»475  (N.Y.Sup.)  A  trustee  in  bankruptcy, 
who  has  no  assets  except  the  claim  in  suit, 
should  be  required  to  file  security  for  costs  be- 
fore being  i^ermitted  to  sue,  if  there  is  no  pros- 
pect of  his  succeeding  in  the  action.— Uhr  t. 
Coulter,  158  N.  Y.  S.  512. 

BANKS  AND  BANKING. 

See  Action,  ^=s»50;    Gifts,  ^=s>29;    Limitation 
of  Actions,  ^5»21. 

II.   BANKING  OOBPOBATIONS  AND 
ASSOCIATIONS. 

(C)    stockholders. 

<©=»44  (N.Y.Sup.)  Laws  1914,  c.  360,  {  80,  re- 
vising the  Banking  Tvsw,  providing  for  the  en- 
forcement of  the  bability  of  stockholders  in  an 
insolvent  bank,  is,  in  so  far  as  it  fixes  the  pro- 
cedure  for  such   action,   applicable   to   actions 
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arisin?  before  its  enactmeDt,  but  instituted 
thercafter.—Van  Tuyl  v.  Schwab,  158  N.  Y.  S. 
424. 

«=s>49(6)  (X.Y.Sup.)  Despite  Banking  Law,  §§ 
19,  196,  as  it  stood  in  1911,  when  bank  failed, 
held  that,  under  I^aws  1914,  c.  369,  §  80,  by 
-which  Banking  Law  was  revised,  superintend- 
ent of  banks  might  enforce  the  individual  lia- 
bility of  shareholders  in  an  action  to  which  all 
other  shareholders  were  not  parties.— Van  Tuyl 
V.  Schwab,  158  N.  Y.  S.  424. 
€s=>49(6)  (N.Y.Sup.)  Under  Banking  Laws,  §§ 
19,  196,  superintendent  of  banks  can  sue  in  eq- 
uity, joining  various  stockholders  of  a  bank,  to 
enforce  their  statutory  liability  for  its  debts. — 
Van  Tuyl  v.  Schwab,  158  N.  Y.  S.  810. 

(E)   Insolvenoy   and  Dissolution. 

^=>76  (N.Y.Sup.)  Under  Banking  Law,  f  19,  as 
amended  by  Laws  1910,  c.  452,  providing  su- 
penntendent  of  banks  may  execute  instruments 
proper  to  effectuate  sale  authorized  by  court, 
superintendent  had  power  to  contract  for  sale 
of  realty  by  bank  after  contract  was  ordered  or 
approved  by  the  Supreme  Court,  and  to  bring 
action  for  specific  performance. — Borough  Bank 
of  Brooklyn  v.  Thom-pson,  158  N.  Y.  S.  871. 

In  action  by  superintendent  of  banks  for  spe- 
cific performance  of  contract  for  purchase  of 
bank's  realty,  complaint  alleging  that  agreement 
was  duly  approved  by  justice  of  Supreme  Court 
did  not  plead  sufficiently  making  of  order  of 
approval  by  Supreme  Court,  essential  under 
Banking  Law,  §  19,  as  amended  by  Laws  1910, 
c.  452.— Id. 

in.  FUNCTioirs  and  dealings. 

(C)  DepoaitM. 

«=9ff9  (N.Y.Sup.)  The  relation  of  a  depositor 
and  his  bank  of  deposit  is  that  of  creditor  and 
debtor.— Parker-Smith  v.  Prince  Mfg.  Co.,  158 
N.  Y.  S.  346. 

<e==>l38  (N.Y.Sup.)  There  is  an  implied  oMiga- 
tion  upon  a  bank  to  pay  out  its  depositor's 
money  only  uponi  his  order  and  direction. — 
Parker-Smith  v.  Prince  Mfg.  Co.,  158  N.  Y.  S. 
346. 

«=»I4«(1)  (N.Y.Sup.)  Payments'  by  a  bank 
upon  forged  orders  aflford  no  protection  to  it, 
unless  it  can  invoke  against  the  depositor  the 
principles  of  estoppel  or  of  negligence. — Parker- 
Smith  V.  Prince  Mfg.  Co.,  158  N.  Y.  S.  346. 

(D)   CollectlonM. 

€==>I59  (N.Y.Sup.)  A  bank,  which  mingled 
checks  sent  it  for  collection  by  a  trust  company 
with  its  general  funds  and  sent  a  check  there- 
for to  the  trust  company,  became  the  owner  of 
the  checks  and  indebted  to  trust  company  for 
the  amount.—German  Nat.  Bank  of  Cincinnati, 
Ohio,  V.  Carnegie  Trust  Co.,  158  N.  Y.  S.  222. 
^=>\e7  (N.Y.Sup.)  A  bank,  indebted  to  an  in- 
solvent trust  company  for  checks  sent  for  col- 
lection, can  set  off  such  debt  against  a  similar 
debt  due  it  from  the  trust  company.— German 
Nat.  Bank  of  Cincinnati,  Ohio,  v.  Carnegie 
Trust  Ca,  158  N.  Y.  S.  222. 

The  giving  of  a  check  to  an  insolvent  trust 
company,   which   was  not  received   until  after 


the  superintendent  of  banks  took  the  assets,  held 
not  to  defeat  the  right  to  set  off  the  debt  against 
the  trust  company  s  claim.— Id. 

The  right  to  set  off  a  debt  owing  to  an  in- 
solvent trust  company  against  a  claim  by  it  is 
lost,  where  a  check  for  the  debt  was  sent  to 
and  received  by  the  trust  company  before  its 
assets  were  taken  possession  of  by  the  superin- 
tendent of  banks.— Id. 

V.   SAVINGS  BANKS. 

«=>299  (N.T.CityCt.)  The  relationship  between 
a  savings  bank  and  its  depositor  is  that  of 
debtor  and  creditor ;  the  depositor  having  no 
claim  to  any  specific  moneys. — Kantor  Bros.  v. 
Wile,  158  N.  Y.  S.  115. 

<&=>306(5)  (N.Y.Sup.)  Under  Banking  Law,  | 
249,  in  action  by  administratrix  of  savings  bank 
depositor  against  another  depositor  in  such  bank 
to  recover  amount  which  had  stood  in  deced- 
ent's name,  but  had  been  changed  to  stand  in 
name  of  both  depositors,  as  joint  account,  paya- 
ble to  either  or  survivor,  court  must  assume  ac- 
counts were  merged  by  consent,  indicating  in- 
tention to  declare  property  rights. — McNett  v. 
Crandell.  158  N.  Y.  S.  IciS). 

VI.  I.OAN,  TRUST,  AND  INVESTlfENT 
COMPANIES. 

«=»3t5(l)  (N.Y.Sup.)  In  action  to  recover 
monthly  payments  by  plaintiff  on  a  profit-shar- 
ing savings  bond,  with  compound  interest,  evi- 
dence held  to  show  defendant's  waiver  of  regu- 
lar and  prompt  payments.— Schoenberg  v.  Mu- 
tual Profit  Realty  Co.,  158  N.  Y.  S.  264. 

Defendant,  whose  letter  induced  plaintiff,  aft- 
er irregularities  in  payment  on  a  profit-sharing 
savings  bond,  to  make  payments  on  the  express- 
ed understanding  that  they  were  to  be  with- 
drawn on  a  certain  date,  could  not  repudiate 
the  obligation  to  repay  the  entire  amount  at 
that  time.— Id. 

Allegations  of  complaint  in  action  to  recover 
payments  by  plaintiff  to  defendant  under  profit- 
sharing  savings  bond  held  to  show  waiver  or 
estoppel  in  respect  to  forfeiture  for  irregularity 
in  payments. — Id. 

The  holder  of  a  profit-sharing  savings  bond, 
on  the  suggestion  of  defendant  issuing  tne  bond, 
agreeing  to  continue  his  payments  for  six  years 
to  avail  himself  of  a  cash  surrender  privilege, 
showed  a  new  agreement,  waiving  the  condition 
of  regular  and  prompt  payments. — Id. 

Under  provisions  of  instrument  called  a  "Prof- 
it-Sharing 5  per  cent  Savings  Bond,"  acceptance 
of  holder  s  payments  held  a  waiver  of  a  condi- 
tion upon  which  the  forfeiture  of  a  privilege 
was  claimed  to  depend,  requiring  no  new  or 
independent  consideration.— Id. 
€=>3I5(2)  (N.Y.Sup.)  A  mutual  profit  realty 
company,  whose  letter  to  a  bondholder  was 
signed  by  one  as  "assistant  to  the  president," 
and  the  language  of  which  showed  that  the 
writer  had  access  to  its  files  and  the  previous 
correspondence,  could  not  urge  that  the  letter 
was  not  authorized. — Schoenberg  v.  Mutual 
Profit  Realty  Co.,  158  X.  Y.  S.  264, 

BAR. 

See  .Judgment,  ^=»540-751. 
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BASTARDS. 

I.   IIiLEOITIBfAOT  Iir  OEITERAIn 

®=>3  (N.Y.Sup.)  Upon  attack  of  legitimacy  of 
issue  of  a  second  marriage,  evidence  of  the 
mother's  shortly  preceding  first  marriage,  with 
no  evidence  of  its  dissolution,  both  parties  to 
the  first  marriage  being  under  18,  with  slight 
acquaintance,  and  never  consorting  or  cohabit- 
ing as  husband  and  wife  thereafter,  held  not 
sufficient  to  overcome  the  presumption  of  legit- 
imacy.—Barker  V.  Barker,  158  N.  Y.  S.  413. 

One  attacking  the  legitimacy  of  issue  of  a 
second  marriage  by  alleging  a  prior  existing 
marriage  of  one  spouse  has  the  burden  of  proof 
that  the  prior  marriage  had  not  been  dissolv- 
ed.—Id. 

To  support  an  attack  on  legitimacy  of  issue 
of  a  second  marriage,  it  is  not  sufficient  to  of- 
fer evidence  of  the  mother's  first  marriage  pre- 
ccaing  the  second  by  a  month,  with  no  evidence 
of  dissolution  of  the  first,  as  the  presumption  of 
its  continuance  is  not  as  strong  as  the  pre- 
sumption of  legitimacy.— Id. 

Where  legitimacy  of  a  second  marriage  is  at- 
tacked, the  presumption  in  favor  of  legitimacy 
that  the  mother's  shortly  preceding  first  mar- 
riage had  been  dissolved  beiore  her  second  mar- 
riage is  not  overcome  by  testimony  of  the  hus- 
band of  the  first  marriage,  whose  life  has  been 
wandering,  that  he  had  not  dissolved  the  mar- 
riage or  received  process  for  that  purpose,  as 
he  might  have  been  served  with  publication 
without  his  knowledge.— Id. 

Where  legitimacy  of  issue  of  a  second  mar- 
riage is  attacked,  the  presumption  that  a  short- 
ly preceding  first  marriage  of  the  mother  had 
been  annulled  before  her  second  marriage  cannot 
be  indulged  in  if  it  appears  that  a  judgment 
after  the  second  marriage  annulled  the  first.— 

BATTERY. 

See  Assault  and  Battery. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  ^=»158. 

BICYCLES. 

See  Municipal  Ck>rporation9,  ^=:»70d. 

BIDS. 

Se«  Municipid  Corporations,  «=»331-339. 

BILLBOARDS. 

See  Municipal  Corporations,  ^=s>002. 

BILL  OF  PARTICULARS. 

See  Pleading,  <$=>320. 

BILLS  AND  NOTES. 

V.   RIGHTS  AND  LIABIUTIES  ON  IN- 

DORSEMENT  OR  TRANSFER 

(D)    Bona  Ftde  Parchaaern. 

^=»368  (N.Y.Sup.)  Negotiable  Instruments  Law, 
§  35,  providing  that  a  valid  delivery  of  a  note 


is  conclusivdy  presumed  to  make  all  prior  par- 
ties liable  to  a  holder  in  due  course,  must  be 
construed  with  section  34,  providing  that  an  in- 
complete, undelivered  instrument,  completed  and 
negotiated  without  authority,  will  not  be  a 
valid  contract,  etc.—Holzman  Cohen  &  Co.  v. 
Teague,  158  N*.  Y.  S.  211. 

<8=»382  (N.Y.Sup.)  Under  Negotiable  Instru- 
ments Law,  §  34,  notes  stolen  from  the  party 
who  signed  them  while  incomplete  as  to  date, 
payee,  and  amount,  the  party  not  being  negli- 
gent, were  not  valid  obligations  in  the  hands 
of  a  holder  in  due  course.— Holzman  Cohen  & 
Co.  v.  Teague,  158  N.  Y.  S.  211. 

Vin.   ACTIONS. 

^:»5I8(2)  (N.Y.Sup.)  Evidence  in  an  action 
against  the  indorser  of  notes  held  not  to  sustain 
the  alleged  defense  that  they  were  accommoda- 
tion notes.— Wachsman  v.  Cooper,  158  N.  Y.  S. 
548. 

<&»525  (N.Y.Sup.)  Evidence  in  an  action 
against  the  indorser  of  notes  held  not  to  sustain 
the  allagecl  defense  that  they  were  taken  by 
plaintiff  with  notice  and  without  consideration. 
— Wachsman  ▼.  Cooper,  J58  N.  Y.  S.  548. 

BOARD  OF  HEALTH. 

See  Health. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  <d=s>3G8,  382. 

BONDS. 

See  Appeal,  <&=>1223,  1234;  Attachment.  «=> 
338;  Bail;  Banks  and  Banking,  <d=s>315;  Ex- 
ecutors and  Administrators,  4^26;  Guard- 
ian and  Ward,  «®=»15;  Injunction,  ^=s>148; 
Municipal  Corporations,  ^S»918;  Principal 
and  Surety. 

BOOKS  OF  ACCOUNT. 

See  Evidence,  «=»354. 

BOUNDARIES. 

See  Municipal  Corporations,  ^=:»24. 

BRIDGES. 

See  Street  Railroads,  ^=s>31. 


See  Factors; 


BROKERS. 

Insurance,  ^=»76i 


n.   EMPLOTMEKT  ANB  AITTHORITT. 

^s»8(3)  (N.Y.Sup.)  In  an  action  to  recover  a 
broker's  commission  for  the  sale  of  gasoline,  evi- 
dence consisting  of  corresiiondence  between 
plaintiff  and  defendant  held  sufficient  to  show  a 
meeting  of  the  minds  as  to  employment  of  plain- 
tiff.—MacKay  V.  Tide  Water  Oil  Co.,  158  N.  Y. 
S.  667. 

IV.   COMPENSATION  AKD  UEK. 

<^s>60  (N.Y.Sup.)  Where  the  parties  merely  fail- 
ed to  agree  as  to  the  time  a  mortgage,  which  de- 
fendant was  to  receive,  should  run,  defendant 
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could  not,  on  the  ground  that  the  minds  of  the 
parties  had  not  met,  defeat  rif^bt  of  a  broker 
who  effected  exchange  of  lands  to  commissions. 
—Sheridan  v.  McLaughlin.  158  N.  Y.  S.  406. 
«=s>6l(2)  (N.Y.Sup.)  That  cornices,  etc,  of  a 
building,  extended  over  the  street  line,  does  not 
show  unmarketable  title,  warranting  defendant, 
who  agreed  to  exchange  other  property  for 
building,  in  refusing  to  consummate  and  deny- 
ing broxer  commissions.— Sheridan  v.  McLaugh- 
lin. 158  N.  Y.  S.  406. 

Where  one  owned  the  dominant  and  servient 
estate,  held,  that  there  were  no  defects  in  title 
which  would  warrant  defendant,  whose  broker 
effected  an  exchange,  in  refusing  to  pay  com- 
missions or  carry  out  agreement  on  that  ground. 
-Id. 

Defendant,  who  agreed  to  exchange  property 
with  another,  held  not  entitled  to  defeat  rights 
of  broker,  who  negotiated  exchange,  on  ground 
that  title  to  premises  which  he  was  to  receive 
was  subject  to  restrictive  covenants;  the  re- 
strictions not  appearing.— Id. 

V.   ACTIONS  FOB  COMPEITSATION. 

©=»86(8)  (N.Y.Sup.)  In  a  suit  by  one  broker 
against  another  for  a  share  in  commissions  re- 
ceived by  the  second  for  effecting  a  leasing,  evi- 
dence held  not  to  sustain  a  verdict  for  plaintiff 
for  commissions  on  more  than  a  part  of  the  leas- 
ed property.- Kraus  v.  Cammann,  158  N.  Y.  S. 
877. 

«s=>88(l)  (N.Y.Sup.)  In  suit  by  realty  brokers 
to  recover  commissions  under  a  special  contract 
for  leasing  defendant's  lofts,  dismissal  of  com- 
plaint on  defendant's  motion  held  improper,  in 
view  of  evidence.— Forman  v.  Fowler,  158  N.  Y. 
S.  672. 

BUILDING  CONTRACTS. 

See  Contracts,  «=>280,  323. 

BUILDING  RESTRICTIONS. 

See  Covenants,  ^=s>103,  108;    Injunction,  ^=:> 
62. 

BUILDINGS. 

See  Covenants,  ®=»51,  103. 

BULK  SALES. 

See  Fraudulent  Conveyances,  ^3»271,  304,  805. 

CANCELLATION  OF  INSTRUMENTS. 

See  Corporations,  ^=9110;    Insurance,  ^=>230. 

n.   PROCEEDINGS  AND  BEI^IEF. 

«=5>32  (N.Y.CityOt.)  Where  party  signing  in- 
strument is  induced  to  execute  it  by  misrepre- 
sentation as  to  collateral  matters,  or  as  to  na- 
ture of  consideration,  resort  must  be  had  to 
court  of  equitable  jurisdiction  for  relief.— Wie- 
derman  v.  Verschleifier,  158  X.  Y.  S.  308. 
^=»53  (N.Y.)  In  an  action  to  cancel  notes  and 
chattel  mortgage  securing  them,  a  judgment, 
directing  cancellation  of  the  mortgage,  where  the 
findings  failed  to  show  whether  a  note  which 
the  mortgage  secured  was  owned  by  defendants 


or  by  one  not  a  party  defendant,  held  reversi- 
ble for  insufficient  findings.--Berry  v.  Arland, 
112  N.  B.  439. 

CARRIERS. 

See  Commerce;   Indemnity,  ^s>15. 

I.    CONTROL  AND  REOUI.ATION  OF 
OOBOf ON  OABRIEBS. 

(A)  la  Creneral. 

^s:»8  (N.Y.Sup.^  Receii)ts  of  stage  company 
from  leasing  ot  advertising  space  are  receipts 
from  operation  of  its  routes,  within  Transpor- 
tation Corporations  Law,  §  23,  imposing  a  li- 
cense tax  on  such  receipts. — City  of  New  York 
V.  Fifth  Ave.  Coach  Co.,  158  N.  Y.  S.  750. 

n.   CARRIAGE  OF  GOODS. 

(C)  CuMtodj-  and  Control  of  Goods. 

«=>72  (N.Y.Sup.)  Under  Personal  Property 
Law,  §  100,  and  role  5  thereof,  seller  of  ring, 
to  be  delivered  to  buyer's  address,  held  to  retain 
title  until  delivered,  and  to  have  a  right  of  ac- 
tion for  its  loss  against  the  express  company. — 
Coaroy  v.  Barrett.  158  N.  Y.  S.  549. 

(D)  Traaaportatton  and  Delivery  by 
Carrier. 

^=»88  (N.Y.Sup.)  A  contract  for  transportation 
of  a  carload  obliges  the  carrier,  if  requircdj  to 
place  the  car  on  a  private  siding  for  unloading. 
—Lee  V.  Erie  R.  Co.,  158  N.  Y.  S.  730. 

(B)  Delay  la  Transportation  or  Delivery. 

®=»I00(1)  (N.Y.Sup.)  The  carrier  cannot  insist 
on  payment  of  a  demurrage  charge,  before  com- 
pleting delivery  by  placing  the  car,  as  required, 
on  a  private  siding.— Lee  v.  Erie  R.  Co.,  158  N. 

Y.  s.  im. 

Statement  of  consignee,  when  the  carrier  de- 
manded payment  of  demurrage  charges  before 
placing  the  car  on  siding,  that  the  charge  could 
not  be  made  "on  a  car  that  had  not  been  placed,'' 
held  not  one  that,  even  if  placed,  he  would  not 
pay  the  lawful  charge.— Id. 

(F)  LiOaiB  of  or  Injury  to  Goods. 

«=>!  18  (N.Y.CityCt)  In  an  action  by  an  initial 
carrier  against  eoim<?cting  carriers  for  property 
lost,  where  a  connecting  carrier  employed  a 
truckman  to  transport  goods  from  the  interme- 
diate carrier  to  its  piers,  it  is  as  responsible  for 
the  acts  of  the  truckman  and  his  employes  in 
dealing  with  the  property  delivered  to  them  as 
though  such  acts  were  those  of  its  own  olficors. 
—Hill  Steamboat  Line  v.  New  York  CJent.  &  H. 
R.  R.  Co.,  158  N.  Y.  S.  1084. 

(I)  Conneetlnff  Carriers. 

^=»I73  (N.Y.Sup.)  Where  railroad  issued  a  spe- 
cial delivery  check  for  bag  received  by  its  agont 
under  direction  of  a  passenger  that  it  be  trans- 
ported at  end  of  journey  to  his  house,  the  road 
receiving  4  cents  of  total  charge  of  40  ceuts  for 
the  service,  the  railroad  acted  as  agent  of  the 
express  company,  which  carried  from  station  to 
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house.—Noel  v.  Westcott  Express  Co.,  158  N.  Y. 
S.  702. 

Where  railroad  issued  to  passenger  special 
check  for  delivery  of  bag  from  terminal  to  house, 
it  was  not  liable,  as  upon  through  shipment,  for 
loss  of  bag  between  terminal  and  house  while  in 
hands  of  express  company,  for  which  road  acted 
as  agent  in  issuing  check.— Id. 
€=»i74  (N.Y.CityCt.)  In  an  action  involving 
only  the  rights  of  two  connecting  carriers  inter 
se,  each  carrier  is  necessarily  bound  by  a  usage 
they  together  have  established  for  the  transfer 
of  freignt  from  the  intermediate  to  the  connect- 
ing carriers.— Hill  Steamboat  Line  v.  New  York 
Cent.  &  H.  R.  R.  Co..  158  N.  Y.  S.  1084. 

Where  two  connecting  carriers  have  establish- 
ed a  usage  in  the  delivery  of  goods,  held^  that 
neither  may  be  heard  to  reject  the  usage,  or 
maintain  that  a  loss  sustained  should  not  be 
borne  by  the  carrier  whose  employ^  was  re- 
sponsible therefor.— Id. 

IV.   OABRIAOE  OF  PASSENGERS. 
(D)  Personal  Injuries. 

<e=>290(l)  (N.Y.Sup.)  Property  belonging  to  and 
taken  by  a  passenger  into  the  car  of  a  carrier  is 
not  an  appliance  of  transportation,  within  the 
rule  that,  where  an  injury  results  from  some- 
thing improper  or  unsafe  in  the  appliance  of 
transportation,  the  burden  is  on  the  carrier  to 
prove  that  such  injury  did  not  result  from  its 
negligence. — Dusenbury  v.  Delaware,  L.  &.  W. 
R.  Co.,  158  N.  Y.  S.  681. 

<e=5>3l6(l)  (N.Y.Sup.)  Where  an  injury  results 
from  something  improper  or  unsafe  in  the  appli- 
ances of  transportation,  the  burden  is  on  the  car- 
rier to  prove  that  such  injury  did  not  result 
from  its  negligence. — Dusenbury  v.  Delaware,  L. 
&  W.  R.  Co..  158  N.  Y.  S.  681. 

The  mere  fact  that  a  suit  case  was  in  the  aisle 
of  a  car,  and  that  a  passenger  stumbled  over  it, 
does  not  per  se  raise  a  presumption  of  negligence 
on  the  part  of  the  railroad  company. — Id. 
€=>320(4)  (N.Y.Sup.)  It  is  error  to  dismiss  the 
complaint  of  a  i>assenger,  seeking  recovery  for 
injuries  when  he  was  forced  from  a  crowded 
moving  street  ct^r,  where  his  testimony  that  the 
conductor  was  pushing  with  his  hands  in  an 
effort  to  collect  fares  was  corroborated  by  a 
disinterested  witness.— Feldman  v.  New  York 
Rys.  Co.,  158  N.  Y.  S.  69S. 
^:=9320(6)  (N.Y.Sup.)  In  an  action  against  a 
carrier,  where  it  is  as  probable  that  the  injury 
resulted  from  the  acts  of  a  third  party  as  from 
the  negligence  of  the  defendant,  the  case  should 
not  be  submitted  to  the  jury. — Dusenbury  v.  Del- 
aware, L.  &  W.  R.  Co.,  158  N.  Y.  S.  681. 

(E)   Contribntory     Negrltgrence     of     Person 
Injured. 

$=^347(4)  (N.Y.Sup.)  It  cannot  be  held  as  mat- 
ter of  law  that  one  who  boards  a  crowded  street 
car  is  guilty  of  contributory  negligence,  but  jLhat 
question  is  for  the  jury.— Feldman  v.  New  York 
Rys.  Co.,  158  N.  Y.  S.  698. 

(G)  Passensers'   ESffects. 

<@=>400  (N.Y.Sup.)  Limitation  of  Public  Serv- 
ice Commissions  I^aw,  §  38,  providing  that  value 
of  baggage  over  $150  shall  be  stated  upon  deliv- 
ery to  carrier,  who  may  make  reasonable  charge 


for  liability  in  excess,  is  not  available  to  express 
company,  agent  of  which,  a  railroad,  in  receiv- 
ing passenger's  bag,  did  not  ask  him  to  state 
value.— Noel  v.  Westcott  Express  Co.,  158  N.  Y» 
S.  702. 

CASE-MADE. 

See  Ck>urts,  «=9l90. 

CAUSE  OF  ACTION. 

See  Action, 

CERTIFICATE. 

See  Corporations,  «=>100,  110. 

CERTIFIED  QUESTIONS. 

See  Courts,  «=»237. 

CERTIORARI. 

See  Municipal  Corporations,  ^=»185. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Venue. 

CHARACTER. 

See  Witnesees,  <8=»350-361. 

CHARGE. 

To  jury,  see  Trial,  «=»  191-296. 

CHARITIES. 

See  Perpetuities,  ^=»8. 

I.  CREATION,   EXI8TENOE,   AND    VA^ 
lilDITT. 

<©=>4  (N.Y.)  Personal  Property  Law,  §  12,  sanc- 
tions the  creation  of  charitable  trusts. — In  re 
MacDoweirs  Will,  112  X.  E.  177,  217  N.  Y. 
454. 

€=>I0  (N.Y.)  When  the  purpose  to  be  accom- 
plished by  a  trust  is  that  of  public  usefulness 
unstained  by  personal,  private,  or  selfish  con- 
sideration, it  is  valid  as  charitable  trust— In  re 
MacDoweirs  Will,  112  N.  E.  177,  217  N.  Y. 
454. 

^=»ll  (N.Y.)  Testamentary  gift  of  income  of 
property  to  establish  a  home  for  refined,  educat- 
ed, Protestant  gentlewomen  unhappy  because  ob- 
liged to  live  with  relatives,  expressing  a  prefer- 
ence for  the  te8tatrix*6  named  relatives  and 
friends,  held  to  be  a  "charitable  trust,"  notwith- 
standing the  preference.— In  re  MacDoweirs 
Will,  112  N.  E,  177,  217  N.  Y.  454. 

Testamentary  gift  of  income  of  property  to 
maintain  home  for  refined,  educated,  Protestant 
gentlewomen  of  small  means  and  living  with 
relatives,  expressing  a  preference  for  certain 
named  relatives  and  friends  of  the  testatrix,  was 
a  valid  charitable  trust,  under  Personal  Prop- 
erty Law,  §  12.— Id. 
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n.   OONSTRUOnOH,  APMnWgTRA- 
TION,  AKB  EHFOROEMBNT. 

^=s»37  (N.Y.)  Under  cy  pres  doctrine,  embodied 
in  Personal  Fropert]^  Law,  §  12,  inadequacy  of 
trust  fund  may  justify  chang:e  in  scheme,  and, 
if  Supreme  CJourt  cannot  carry  charity  out  as 
contemplated,  it  will  apply  fund  to  other  chari- 
ties as  nearly  as  possible  like  that  specificallv 
mentioned.— In  re  MacDowell's  Will,  112  N. 
E.  177,  217  N.  Y.  454. 

CHAHEL  MORTGAGES. 

See  Evidence,  ^=»445. 

CHAUFFEURS. 

See  Master  and  Servant,  ^s>302. 

CHEAT. 

See  Fraud. 

CHECKS. 

See  Banks  and  Banking,  «=>138. 

CHILDREN. 

See  Bastards;    Guardian  and  Ward;    Infants; 
Parent  and  Child;    Wills,  t&=>407. 

CHOSE  IN  ACTION. 

See  Assignments. 


See  Process. 


CITATION. 


CITIES. 

See  Counties;  Municipal  Corporations. 


See  Indians. 


CITIZENS. 
CIVIL  RIGHTS. 


^=»5  (N.Y.  Sup.)  Civil  Rights  Law,  amended  by 
Laws  1918,  c.  266,  does  not  give  a  right  of  ac- 
tion to  one  refused  service  in  a  restaurant  on 
purely  personal  grounds,  and  not  on  account  of 
race,  opeed,  or  color. — Noble  v.  Higgins,  158  N. 
T.  S.  807. 

CIVIL  SERVICE. 

See  Clerks  of  Courts,  ^=s>Q;    Officers,  €=:»11; 
States,  €=>53. 

CLAIMS. 

See  Bankruptcy,  ^=^314;    Counties.   ^=9204; 
Executors  and  Administrators,  ^=»^21. 

CLERKS. 

See  Elections,  ^=»53. 

CLERKS  OF  COURTS. 

^=»l  (N.Y.Sup.)  The  county  clerk,  when  act- 
ing as  clerk  of  the  court,  and  bis  deputies,  are 
part  of  the  state  judicial  system,  and  nrc  state 
officers,  under  Const,  art.  6,  §  19,  providing  that 


clerks  of  the  several  conn  ties  shall  be  clerks  of 
the  Supreme  Court,  with  powers  and  duties  as 
prescribed  by  law.— Olmsted  v.  Meahl,  158  N. 
Y.  S.  1029. 

<&=>6  (N.Y.Sup.)  Under  Const,  art.  5,  f  9,  pro- 
viding for  appointment,  after  competitive  exam- 
ination, according  to  merit  and  ntness,  of  offi- 
cers of  the  state  and  its  dvil  divisions,  special 
deputy  clerks  for  the  Supreme  and  County 
Courts  are  included,  and  cannot  be  appointed 
merely  at  the  pleasure  of  the  clerks.—<)lm8ted 
V.  Meahl,  158  N.  Y.  S.  1029. 

The  appointing  power,  regarding  special  deputy 
county  clerks,  is  not  in  the  clerk  of  the  Supreme 
Court,  although  the  county  clerks  are  officers  of 
the  Supreme  Court,  but  is  in  the  county  clerk 
as  a  county  officer.— Id. 

Civil  Service  Law,  {  13,  subsec.  3,  excepting 
from  the  civil  service  certain  officers,  does  not 
apply  to  special  duputy  clerks  of  the  Supreme 
Court,  especialhr  in  view  of  subsection  4,  provid- 
ing that  no  office  shall  be  in  the  exempt  class 
unless  specifically  named.— Id. 

CLUBS. 


See  Associations. 


COLD  STORAGE. 


See  Constitutional  Law,  €=»278; 
12. 


Food,  «=5>1, 


COLLATERAL  UNDERTAKINGS. 

See  Good  Will. 

COLLECTION. 

See  Banks  and  Banking,  €=:»159,  167. 

COLOR  OF  TITLL 

See  Adverse  Possession. 

COMMERCE 

See  Carriers. 

II.   SUBJECTS   OF  REOITI.ATION. 

$=s>27  (N.Y.Sup.)  Freight  conductor,'  in  charcc 
of  local  from  a  point  in  New  Jersey  to  a  point 
in  New  York,  held  engaged  in  interstate  com- 
merce.—McAuliflfe  V.  New  York  Cent,  ft  H.  R. 
R.  Co.,  158  N.  Y.  S.  922. 

^=:»33  (N.Y.Sup.)  Express  company,  carrying 
bag  of  railroad  passenger  from  station  in  New 
York  CJity  to  passenger's  house  under  contract 
made  at  Tuxedo,  N.  Y.,  by  the  express  company, 
through  a  railroad,  as  agent,  held  engaged  in  in- 
trastate commerce,  though  the  road  passed 
through  New  York  and  New  Jersey.— Noel  v. 
Westcott  Express  Co.,  158  N.  Y.  S.  702. 

lioc&l  baggage  carrier,  transporting  from  rail- 
road terminal  to  residences  in  a  city,  though 
performing  services  connected  with  interstate 
passenger  traffic,  is  not  a  common  carrier  or  ex- 
press company,  subject  to  provisions  of  the  Car- 
mack  Amendment.— Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 
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COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See  Executors  and  Administrators,  ^=s»495, 
486;   Factors. 

COMMISSIONS  AND  COMMIS- 
SIONERS. 

See  Depositions;  Master  and  Servant,  ^=:>414, 
417 ;   Public  Service  Commissions. 

COMMITTEE. 

See  Insane  Persons,  ^s»35. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  COUNTS. 

See  Assumpsit,  Action  of. 

COMMON  LAW. 

See  Evideniee,  «=s>80. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  <&s>98-101. 

COMPENSATION. 

See  Attorney  and  Client,  ^=»134-176 ;  Brokers, 
<®=>60-88 ;  Eminent  Domain  ;  Executors  and 
Administrators,  ^=»489-501 ;  Master  and 
Servant,  ^=»385-393% ;  Municipal  Corpora- 
tions, <8=»162,  183,  220;  Reference,  «=»76; 
Trusts,  <&=»316. 

COMPETENCY. 

See  Witnesses,  ^=»48. 

COMPLAINT. 

See  Indictment  and  Information;  Pleading, 
€=»53. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPOUND  INTEREST. 

See  Interest. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Counties,  ^=» 
204. 

^=»6(2)  (N.Y.Sup.)  Acceptance  of  check,  indors- 
ed **in  full,"  and  deposit  in  account,  by  sellers  of 
goods  at  agreed  price  during  pending  of  dispute 
with  buyer  as  to  whether  quantity  and  quality 
of  goods  purchased  had  been  delivered,  was  com- 
plete accord  and  satisfaction. — Bauman  v.  Aero 
Waist  Co.,  158  N.  Y.  S.  682. 


COMPROMISE  VERDICT. 

See  Trial,  «8=»315. 

COMPUTATION. 

See  Limitation  of  Actions,  ^=:»49. 

CONCLUSIVENESS. 

See  Appeal,  «s>662;    Judgment,  «3>675-751. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  «=>i6&-4m 

CONDITIONS. 

See  Accord  and  Satisfaction ;  Corporations,  ^=» 
261. 

CONFLICT  OF  LAWS. 

See  Descent  and  Distribution,  ^=»5 ;  Use  and 
Occupation;  Vendor  and  Purchaser,  ^s»2, 
301. 

CONNECTING  CARRIERS. 

See  Carriers,  €=>173. 

CONSIDERATION. 

See  Attorney  and  Client,  ^=:»39;  Bills  and 
Notes,  ^=:»518;  Compromise  and  Settlement; 
Contracts,  <S=>48  65;  Good  Will,  <g=»16; 
Partnership,  ^=»19;  Principal  ana  Surety, 
^s=>108. 

CONSOLIDATION. 

See  Wills,  «S9312. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particalar 
subjects,  see  also  the  various  specific  topics. 

Special  and  local  laws,  see  Statutes,  ^=^80,  97. 

Subjects  and  titles  of  statutes,  see  Statutes, 
<©=»106. 

II.  CONSTRUCTION,   OPERATION, 
AND   ENFORCEMENT   OF   CON- 
STITUTIONAL PROVISIONS. 

^=»48  (N.Y.Sup.)  A  statute  can  be  declared  un- 
constitutional only  when  it  can  be  shown  be- 
yond reasonable  doubt  that  it  conflicts  therewith. 
— Scheidlinger  v.  Silber,  158  N.  Y.  S.  27. 

III.  DISTRIBUTION  OF  GOVERN- 
MENTAL  POWERS   AND 

FUNCTIONS. 

(A)   LearislatiTe     Ponvers     and     Delegation 
Tlvereof. 

€=^63(2)  (N.Y.Sup.)  Laws  1915,  c,  11,  adding 
section  lOra  to  Town  Law,  giving  town  boards 
authority  to  fix  annual  salary  of  justices  of  the 
peace  for  services  in  criminal  matters,  con- 
strued with  section  131,  held  not  to  violate 
Const,  art.  3,  §  1,  vesting  legislative  power  in 
the  Senate  and  Assembly. — People  ex  rel.  Luy* 
ster  V.  Cocks,  158  N.  Y.  S.  1024. 
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VX.  ITBBTED  BI6RT8* 

^==>IOI  (N.Y.Sup.)  Acts  and  expenditures  of  de- 
fendant, pnrsuant  to  permit  to  erect  advertisini; 
signs,  held  not  such  as  to  relieve  its  assignee 
from  observance  of  ordinance,  subsequently  en- 
acted, imposing  a  limitation  on  the  height  of 
such  billboards.-— People  ex  rel.  Publicity  Leas- 
ing Co.  V.  Ludwig,  158  N.  Y.  S.  208. 

X.  EQUAL  PBOTEOTIOH  OF  I<AW8. 

«=>225(1)  (N.Y.Sup.)  Ordinance  of  city  of 
Niagara  Falls,  forbidding  factories  in  prescrib- 
ed residence  district^  in  view  of  exceptional 
scenic  beauty,  historical  associations^  and  ex- 
penditure of  money,  held  not  a  denial  of  the 
equal  protection  of  the  laws,  secured  by  Const. 
V.  S.  art.  14,  f  1.— In  re  Ruwell.  158  N.  Y. 
S.  162. 

^=>249  (N.Y.)  The  denial  of  mandamus  to  com- 
pel village  trustees  to  submit  to  electors  a  pro- 
posed village  extension  is  not  a  denial  of  the 
equal  protection  of  the  laws  as  guaranteed  by 
the  federal  Constitution,  where  the  petition  for 
such  extension  is  defective.— People  ex  rel.  Un- 
derwood V.  Boafd  of  Trustees  of  Incorporated 
Village  of  Patchogue,  112  N.  EX  169,  217  N.  Y. 
466. 

XI.  DUE  PROCESS  OF  I.AW. 

«=>278(4)  (N.Y.City  CtBuff.)  Public  Health 
Law,  I  337,  as  added  by  Laws  1911,  c.  335.  and 
amended  by  Laws  1914,  c.  414,  denouncing  keep- 
ing of  food  products  in  cold  storage  for  more 
than  10  months,  held  unconstitutional,  as  un- 
lawful invasion  of  property  rights  without  due 
process  of  law.— People  v.  SicFall,  158  N.  Y.  S. 
974. 

^s»280  (N.Y.Sup.)  Laws  1915,  c.  717,  concern- 
ing flood  abatement,  is  not  violative  of  the 
Fourteenth  Amendment  of  the  federal  Consti- 
tution, ;n  that  it  provides  for  taking  taxpayers' 
property  for  the  private  purpose  of  improving 
lowlands  of  individuals  by  drainage,  and  that 
the  taxation  therein  provided  for  is  for  private 
purposes. — Flood  Abatement  Commission  of 
Clean  v.  Merritt.  158  N.  Y.  S.  289. 

Xn.  BIGHT  TO  JUSTICE  AND  REME- 
DIES FOR  INJURIES. 

<S=>32I  (N.Y.)  It  is  a  rigHt  secured  by  the 
Constitution  and  statutes  and  essential  to  jus- 
tice that  an  accused  person  shall  be  judged  by 
a  jury  upon  the  evidence  received  by  the  trial 
court  in  open  court  in  the  presence  of  the  ac- 
cused and  in  the  presence  and  under  the  direc- 
tion of  the  presiding  judge.— People  v.  Sprague, 
111  N.  E.  1077,  217  N.  Y.  373. 

CONSTRUCTION. 

See  Contracts,  «=»152-212;  Good  Will,  <S=» 
27,  38;  Insurance,  <e=>14tt-156 ;  Landlord 
and  Tenant,  €=>44 ;  Patents,  <®=>157 ;  Sales, 
«=5>58-81;  Statutes,  «=5>181-236;  Trial,  €=> 
296 ;  Trusts,  «=»134 ;  Vendor  and  Purchaser, 
«S=»76-78;    WiUs,  «=»439-690. 

CONTEMPT. 

See  Execution,  ^s>417,  4ia 


I.  ACTS  OR  OONDUOT  OOHSTITUT- 

INO  CONTEMPT  OF  OOURT. 

^=s»20  (N.Y.Sup,^  The  courts  of  New  York  will 
not  punish,  as  for  a  contempt,  a  disobedience 
of  the  orders  of  courts  of  other  states.— Mills  v. 
Mills,  158  N.  Y.  S.  753. 

II.  POWER  TO  PUNISH,  AND  PRO- 

CEEDINGS THEREFOR. 

®=»43  (N.Y.Sur.)  Process  by  which  private 
rights  and  grievances  are  to  be  vindicated  by 
proceedings  in  contempt  is  available  only  to  per- 
son injured.— In  re  Ball,  158  N.  Y.  S.  1095. 

In  Judiciary  Law,  $§  753,  754,  relating  to 
remedy  for  contempt  causing  injury  to  a  party, 
"a  party"  means  the  moving  party,  the  injured 
party,  or  the  complaining  party.— Id, 

In  Judiciary  Law,  §  773,  relating  to  punish- 
ment for  contempt,  "aggrieved  party*'  and  "com- 
plainant" are  regarded  as  identical.— Id. 

m.   PUNISHMENT. 

<3=5>75  (N.Y.Sur.)  Under  Judiciary  Law,  §  761, 
on  motion  to  punish  testamentary  trustee  for 
contempt  in  failing  to  comply  with  decree  di- 
recting payments,  fine  must  be  limited  to  amount 
payable  to  moving  party.— In  re  Ball,  158  N,  Y. 
S.  1095. 

CONTEST. 

See  Elections,  ^=:>269,  291. 

CONTINGENT  ESTATES. 

See  Wills,  «=s>634. 

CONTINGENT  FEES. 

See  Attorney  and  Client,  <&=>147-150. 

CONTRACTS. 

See  Accord  and  Satisfaction ;  Account  Stated ; 
Assignments;  Assumpsit,  Action  of;  Attor- 
ney and  Client,  ^s:»144;  Bills  and  Notes; 
Brokers,  ^=»60,  61 ;  Cancellation  of  Instru- 
ments ;  Carriers,  ^»173 ;  Compromise  and 
Settlement;  Corporations,  €=>76,  406;  Coun- 
ties, ^s>113;  Covenants;  Customs  and  Us- 
ages; Damages,  ^=»40-120,  180;  IJvidence, 
<i=»417,  471;  £yzecutors  and  Administrators, 
«=»156;  Frauds,  Statute  of;  Good  Will; 
Indemnity;  Injunction,  ^S3»62;  Insurance; 
Interest;  Joint  Adventures;  Landlord  and 
Tenant:  Limitation  of  Actions.  <®=»21,  49; 
Mechanics'  liens ;  Mortgages ;  Municipal  Cor- 
porations, ^=»331-376;  Novation;  Princi- 
pal and  Surety  ;  Sales ;  Specific  Perform- 
ance ;  Use  and  Occupation ;  Vendor  and  Pur- 
x^aser;    Work  and  Labor. 

I.  REQUISITES  AND  VAUDITY. 
(A)  Natvre  and  Baaenttala  la  €(«neral« 

^=»!0(1)  (N.Y.Sup.)  An  order  to  print  an  ad- 
vertisement which  the  publisher  did  not  obligate 
itself  to  print,  being  in  the  nature  of  a  unilat- 
eral contract,  the  advertisers  may  cancel  thoir 
order  at  any  time. — Butchers'  Advocate  Co.  v. 
Berkof,  158  N.  Y.  S.  100. 
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(B)  Parties,  Propoaalsy  and  Aeoeptance. 

^=>\B  (N.Y.Sup.)  To  be  final  an  agreement 
must  comprise  all  the  terms  which  the  parties 
intended  to  introduce.— Mackay  v.  Tide  Water 
Oil  Co.,  158  N.  Y.  S.  667. 
^s:»26  (N.Y.Sup.)  A  contract  may  be  made  by 
correspondence;  the  question  being  whether  it 
was  intended  that  the  letters  between  the  par- 
ties should  constitute  an  agreement  or  to  be 
deemed  negotiations.— Mackay  v.  Tide  Water 
Oil  Co.,  158  N.  Y.  S.  667. 


(D)    Consideration. 

<S=»48  (N.Y.Sup.)  Code  Civ.  Proc.  §  840,  mak- 
ing a  seal  upon  an  executory  instrument  only 
presumptive  e\idence  of  consideration,  has  not 
changed  the  common-law  rule  that  as  to  execut- 
ed and  delivered  instruments  a  seal  imports  a 
consideration.— Hull  v.  Hull,  158  N.  Y.  S.  743. 
<8=>65(1)  (N.Y.Sup.)  Where  defendant  con- 
tracted with  plaintiff  and  another  for  laying 
brick  of  a  building,  a  subsequent  oral  agree- 
ment to  make  payment  to  plaintiff  alone  is  in- 
effective, being  without  consideration,  as  pay- 
ment to  plaintiff  alone  would  not  defeat  the 
right  of  the  third  person.— Liebmann  v.  Dean, 
158  N.  Y.  S.  537. 

(F)  LefiralltT  of  Object  and   of   Consid- 
eration. 

€=>I25  (N.Y.)  Where  a  statute  forbids  a  per- 
son to  receive  compensation  for  official  services 
greater  than  prescribed  by  law,  an  agreement  to 
pay  such  extra  compensation  is  not  binding. — 
Wadsworth  v.  Board  of  Sup'rs  of  Livingston 
County,  112  N.  E.  161,  217  N.  Y.  484. 
<S=>125  (N.Y.Sup.)  An  agreement  by  a  city  mar- 
shal, levying  execution  out  of  the  Municipal 
Court,  to  permit  the  property  to  remain  until 
appeal  could  be  perfected,  but  to  provide  a 
keeper,  defendant  to  pay  the  keeper's  salary,  is 
not  contrary  to  public  policy.— McGonigle  v. 
Kranis,  158  N.  Y.  S.  357. 

n.   CONSTRUCTION    ANB    OPERA- 
TION. 
(A)   General   Rnlea    of   Conaitractlon. 

<8=»I52  (N.Y.GityCt)  It  is  not  the  province  of 
a  court  to  change  the  terms  of  a  contract  which 
has  been  entered  into;  but  its  terms,  however 
onerous,  must  be  enforced,  if  such  is  the  clear 
meaning  of  the  language  used.— Cohen  v.  Wal- 
worth, 158  N.  Y.  S.  1081. 

€=>  171(1)  (N.Y.Sup.)  A  contract  whereby  de- 
fendant was  to  furnish  plaintiff  an  auto  truck 
for  30  days  at  ^24  a  day,  payable  at  the  end 
of  each  14  days,  was  an  entire  contract  as  to 
each  payment,  and  defendant  could  not  recover 
upon  a  quantum  meruit  for  4  days'  services,  if 
before  any  payment  was  due  it  broke  the  con- 
tract.—Hochberg  (Contracting  Co.  v.  F.  ft  P. 
Auto  Transp.  Co.,  158  N.  Y.  S.  879. 
^=^176(1)  (N.Y.)  Where  the  language  employed 
in  an  agreement  is  free  from  ambiguity,  its  in- 
terpretation is  for  the  court.— El  wood  v.  Gold- 
man, 112  N.  B.  421,  217  N.  Y.  585. 

(B)  Parties. 

^:»I86(1)  (N.Y.Sup.)  Agreements  between  cred- 
itor and  debtor,   intended  to  influence  acts  of 


trustee,  and  upon  which  trustee  acted,  may  be 
taken  advantage  of  b:^  the  trustee,  though  not 
a  party.— Hart  v.  Equitable  Life  Assur.  Society 
of  the  United  States,  158  N.  Y.  S.  1063. 

(C)  Subjeet-Matter. 

^:»I98(1)  (N.Y.)  Under  contract  for  equipment 
of  pier,  held  the  city,  which  obligated  itself  to 
build  hatchways  and  penthouses  for  elevators, 
was  bound  to  make  any  changes  necessary  for 
elevators  selected  by  the  contractor  and  approv- 
ed by  the  city.— Northeastern  Const.  Co.  v.  City 
of  New  York,  112  N.  E.  53,  217  N.  Y.  320. 

Where  a  contract  for  equipment  of  pier  with 
machinery  provided  for  testing  of  machinery, 
held,  the  contractor  could  not  recover  for  coal 
and  labor  used  in  running  the  machinery  during 
tests.— Id. 

(D)  Place  and  Tlnte. 

«=»2I2(2)  (N.Y.Sup.)  Where  a  contract  to  give 

{)ractical  lessons  in  flying  contained  no  time 
imit  in  which  the  lessons  should  be  given, 
whether  there  was  a  breach  depends  upon 
whether  the  defendant  refused  to  perform  within 
a  reasonable  time  after  demand  therefor  by  the 

Jlaintiff.— Mitchell  v.  Heinrich  Aeroplane  Co., 
58  N.  Y.  S.  728. 

V.   PERFORMANCE   OR  BREACEL 

<S=»278(2)  (N.Y.Sup.)  In  an  action  for  services 
under  contract  whereby  plaintiff  agreed  to  adjust 
certain  claims  for  damages  against  defendant, 
plaintiff  held  not  entitled  to  the  agreed  compen- 
sation as  to  part  of  such  claims,  which  he  failed 
to  adjust.- Brison  v.  Pacific  Commercial  Co., 
158  N.  Y.  S.  625. 

<d=s>280(3)  (N.Y.Sup.)  That  shortcomings  of  a 
building  contractor  were  less  than  10  per  cent. 
of  the  contract  price  does  not  establish  substan- 
tial performance  of  the  contract.— Witt  v.  Gil- 
mour,  158  N.  Y.  S.  41. 

<©=»3I2(3)  (N.Y.Sup.)  Under  contract  to  fur- 
nish plaintiff  an  auto  truck  from  day  to  day  at 
an  agreed  compensation  payable  each  day,  plain- 
tiff, failing  to  make  the  agreed  payments,  would 
not  be  entitled  to  damages  for  defendant's  non- 
performance.— Hochberg  Contracting  Co.  v.  F. 
&  P.  Auto  Transp.  Co.,  158  N.  Y.  S.  879. 
<g=»3l6(l)  (N.Y.Sup.)  Where  defendant  breach- 
ed contract  to  supply  building  material,  plain- 
tiff's failure  to  order  materials  elsewhere  and 
negotiations  with  defendant  for  a  new  contract 
held  not  acquiescence  in  breach,  where  plain- 
tiff believed  and  relied  on  defendant's  false 
statement  that  plaintiff's  architect  had  canceled 
contract.— Sherry  v.  Federal  Terra  Cotta  Co., 
158  N.  Y.  S.  241. 

^==>316(1)  (N.Y.Sup.)  In  action  for  damages  for 
breach  of  contract  to  furnish  auto  truck  for 
30  days,  plaintiff  might  waive  any  condition  of 
complete  performance  as  a  concurrent  or  prece- 
dent condition  to  defendant's  right  to  payment 
for  4  days'  services.— Hochberg  Contracting  Co. 
V.  F.  &  P.  Auto  Transp.  Co.,  168  N.  Y.  S.  879. 
€=>322(1)  (N.Y.Sup.)  In  case  of  inadvertent 
omissions,  variation,  or  defective  workmanship, 
not  vital  to  performance  of  a  contract,  the  con- 
tractor suing  thereon  has  the  burden  of  prov- 
ing the  amount  of  any  allowance  to  be  made 
for  the  deviations  from  strict  i>erformance.— 
Reilly  v.  Sukbach,  168  N.  Y.  S.  96. 
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^=»322(3)  (N.Y.Sup.)  Evidence  held  inanfficient 
to  show  breach  of  a  contract  by  the  instructor 
to  give  practical  lessons  in  flying.— Mitchell  v. 
Heinrich  Aeroplane  Co.,  158  N.  X.  S.  728. 
<&=>323(3)  CN.T.Sup.)  In  action  for  breach  of 
contract  to  famish  building  material,  evidence 
held  sufficient  to  take  to  jury  question  of  de- 
fendant's anticipatory  breach  by  refusing  to 
cohtinue  work  without  higher  price  and  falsely 
asserting  cancellation  of  the  contract  by  plain- 
tiff's architect—Sherry  v.  Federal  Terra  Cotta 
Co..  158  N.  Y.  S.  241. 

VI.  AOTIOH8   FOB  BREACH. 

€=>335(2)  (N.Y.Sup.)  In  suit  on  a  written  con- 
tract, plaintiff  must  either  plead  the  facts  con- 
stituting performance  on  his  part,  or  avail  him- 
self of  the  privilege  accorded  by  Code  Civ.  Proc. 
§  533,  by  pleading  that  he  "duly  performed  all 
the  conditions  on  his  part."— Ainsworth  v.  Ache- 
son  Harden  Co..  158  N.  Y.  8.  630. 

Under  Code  Civ.  Proc.  §  533,  ia  suit  to  re- 
cover under  a  written  contract  which  plaintiff 
attached  to  his  pleading,  amended  complaint, 
alleging  that  plaintiff  'complied  with  all  the 
terms  and  conditions  of  the  said  agreement  on 
bis  part  to  be  kept,"  did  not  plead  performance 
by  plaintiff  sufficiently.— Id. 

CONTRADICTION. 

See  Witnesses,  <S=»405,  406. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  <*i=>66-101. 

CONVERSION. 

See  Trover  and  Conversion. 

^=»l  I  (N.Y.Sup.)  A  deed  of  trust  giving  a  pow- 
er of  sale  held  to  create  an  express  trust  with 
power  and  authority  to  sell,  constituting  an 
equitable  conversion.— United  States  Trust  Co. 
of  New  York  v.  Kiddle.  158  N.  Y.  S.  1011. 

CONVEYANCES. 

See    Assignments;     Conversion;     Fraudulent 
Conveyances ;    Mortgages. 


See  Pardon. 


CONVICTS. 


CORPORATIONS. 


See  Action,  ^=>64 ;  Banks  and  Banking ;  Car- 
riers; Discovery,  ^=»49;  Exchanges;  In- 
junction, ^=:»67;  Joint  Adventures,  ^=»S; 
Mandamus,  ^=»133 ;  Municipal  Corporations ; 
Principal  and  Surety,  €=»57;  Kailroads; 
Statutes,  ^==>80;  Street  Railroads;  Taxa- 
tion, <3=5>112,  144,  376,  533 ;  Telegraphs  and 
Telephones. 

m.  COBPOBATE  NAME,  SEAL,  DOM- 
ICII.E,  BT.I.AWS,  AND  REGOBBS. 

^=s»47  (N.Y.Sup.)  Petition  for  change  of  cor- 
porate name  under  General  Corporation  Law, 
|§  62,  63.  where  proposed  change  was  duly  au- 


thorized by  board  of  directors,  will  not  be  de- 
nied for  want  of  unanimous  approval  bv  stock- 
holders.—In  re  Hinds,  Noble  &  Eldredge,  158 
N.  Y.  S.  249. 

Consolidation  agreement  of  firms  and  individ- 
uals combining  to  form  new  corporation  did  not 
operate  to  deprive  prospective  corporation  of 
right  to  thereafter  change  name  under  which  it 
was  to^  begin  business. — Id. 

Application  for  change  of  corporate  name  will 
not  be  denied,  at  instance  of  stockholders  ex- 
pecting to  obtain  majority  stock  through  agree- 
ment therefor  entered  into  by  parties  consoli- 
dating to  form  the  corporation,  to  enforce  which 
suits  were  pending.— Id. 

«=»49(2)  (N.Y.Sup.)  The  right  to  relief  by  in- 
junction against  the  unfair  and  misleading  use 
of  a  corporate  name  is  not  confined  to  business 
corporations,  but  extends  to  benevolent,  humane, 
and  charitable  organizations  incorporated  under 
the  laws  of  the  state.— In  re  Baker,  158  N.  Y. 
S.  632. 

Application  by  administrator  of  diocese  for  or- 
der restraining  authorized  change  of  name  of 
"the  Polish  Catholic  Church  of  the  Holy  Mother 
of  the  Rosary  of  Buffalo,  N.  Y.,"  incorporated 
under  Religious  Corporation  Law  (Consol.  Laws 
1909,  c.  51)  art.  10,  to  "the  Polish  National 
Catholic  Church  of  the  Holy  Mother  of  the 
Rosary,"  on  ground  that  the  names  were  con- 
fusing and  misleading,  denied.— Id. 

€=952  (N.Y.Sup.)  That  a  corporation  changes 
its  principal  place  of  business  without  compli- 
ance with  Stock  Corporation  Law,  §  13,  does 
not  authorize  one  to  violate  his  covenant  with 
it  not  to  use  its  formulae. — Kern  Horse  Rem- 
edy Co.  V.  Seiner,  158  N.  Y.  S.  192. 

IV.   OAPITAL,  STOCK,  AND  DIVI- 
DENDS. 

(B)   Subscription    to    Steele. 

<@=»76  (N.Y.City  Ct.)  Failure  of  a  subscriber 
to  pay  in  cash  10  per  cent,  of  his  subscrip- 
tion, as  required  by  Stock  Corporation  Law,  § 
53,  at  time  of  subscribing,  invalidated  the  con- 
tract of  subscription  as  between  the  subscriber 
and  the  corporation.— Harriman  Nat.  Bank  v. 
Palmer,  158  N.  Y.  S.  111. 

The  requirement  of  Stock  Corporation  Law, 
I  53,  that  10  per  cent,  of  every  stock  subscrip- 
tion shall  be  paid  in  money  at  the  time  of  sub- 
scribing, is  not  complied  with  where  the  10 
per  cent,  payment  is  made  by  check  or  by  a 
promissory  note. — Id. 

Neither  a  promise  to  subscribe,  nor  a  con- 
ditional subscription  to  the  stock  of  a  corpora- 
tion, is  valid.— Id. 

<®=>85  (N.Y.City  Ct.)  A  stock  subscription,  void 
under  the  Stock  Corporation  Law.  §  53,  was 
not  validated  by  assignment  so  as  to  be  enforce- 
able by  the  assignee,  though  it  stated  that  it 
was  given  to  aid  the  company  in  obtaining  a 
loan,  and  that  it  might  be  pledged.— Harriman 
Nat.  Bank  v.  Palmer.  158  nT  Y.  S.  111. 

<S:=s>89(4)  (N.Y.Sup.)  Though  a  stock  subscrip- 
tion provided  that  the  amount  due  should  be 
paid  as  required  by  the  board  of  directors,  the 
subscription  must  be  deemed  to  be  payable  on 
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demand.— McNelus  v.  Stillman,  158  N.  Y.  S. 
428. 

(O)  Iiiaae  of  Certillcatea. 

«=»I00  (N.Y.Sup.)  While  delivery  and  accept- 
ance of  treasury  stock  would  raise  an  implied 
obligation  to  pay,  delivery  of  certificates  of  un- 
issued stock  to  defendant  at  the  request  of  M.. 
Kursuant  to  agreement  between  defendant  and 
I.,  raised  no  such  implied  promise,  and  as  be- 
tween the  corporation  and  defendant  there  was 
no  obligation.— Sanders  v.  Proctor,  158  N.  Y- 
S.  433. 

^=>  1 1 0  (N.Y.Sup.)  A  complaint  praying  that 
former  chairman  and  legal  adviser  of  the  plain- 
tiff corporation  be  compelled  to  surrender  shares 
of  stock  illegally  issued  to  him,  and  offering 
him  compensation  for  services  rendered,  held  to 
state  a  good  cause  of  action.— United  States 
Light  &  Heat  Corp.  v.  Walker,  158  N.  Y.  S. 

In  an  action  ^against  a  corporate  officer  to 
compel  surrender  of  shares  illegally  obtained, 
held,  that  members  of  a  shareholders*  reorgan- 
ization committee  were  not  necessary  parties. 
-Id. 

V.  MEMBERS    ANB    8TOCKHOI.DER& 

(D)  Liability  tor  Corporate  Debts  and 
Acta. 

<S=»255  (N.Y.Sup.)  Where  defendants'  testator 
subscribed  to  the  stock  of  a  foreign  corporation, 
the  corporation  might  enforce  the  liability,  and 
so  a  corporate  creditor  could  attach  the  debt 


Where  a  foreign  corporation  became  insol- 
vent, and  a  receiver  was  appointed  in  the  court 
of  its  domicile,  held  that,  under  the  direct  pro- 
vision of  Code  Civ.  Proc.  §  646,  sums  due  the 
corporation  by  a  local  resident  on  stock  sub- 
scription contract  might  be  attached  in  courts 
of    forum.- Id. 

That  a  foreign  corporation  was  in  the  hands  of 
a  receiver,  appointed  by  the  courts  of  its  dom- 
icile, will  not  defeat,  on  grounds  of  comity, 
attachment,  under  Code  Civ.  Proc.  §  646,  in 
court  of  forum,  on  unpaid  stock  subscriptions. 
-Id. 

€=>26l  (N.Y.Sup.)  Where  the  court  of  a  for- 
eign corporation's  domicile,  in  which  receiver- 
ship proceedings  were  had.  directed  the  receiv- 
er to  enforce  shareholders'  liability,  a  subscriber 
was  liable,  though  a  subscription  was  not  due 
until  demand.— McNelus  v.  Stillman,  158  N.  Y. 
S.  428. 

<S=»273  (N.Y.Sup.)  Where  a  corporation  is  dis- 
solved neither  receiver  nor  creditor  can  collect 
the  entire  amount  due  on  subscription  con- 
tracts, unless  the  amount  owing  by  all  solvent 
shareholders  is  required  to  discharge  the  debts. 
-McNelus  V.  Stillman.  158  N.  Y.  S.  428. 

VI.   OFFICERS  AND  AGENTS. 

(C)  RlflTbta,   Duties,    and    Liabilities    as    to 
Corporation   and   Its   Members. 

<^322  (N.Y.Sup.)  Courts  will  not  interfere 
with  majority  control  of  internal  management 


of  corporation,  in  absence  of  fraud,  illegality, 
or  purposes  clearly  detrimental  to  corporation. 
—In  re  Hinds,  Noble  &  Eldrige,  158  N.  Y.  S. 
249. 

(D)  Liability  for  Corporate  Debts  and 
Acts. 

^=»360(1)  (N.Y.Sup.)  Complaint  in  suit  against 
a  director  under  Membership  Corporations  Law, 
§  11,  held  insufficient  for  failure  to  allege  that 
defendant  was  in  fact  a  director  and  within  the 
provi.«iions  of  the  statute.— Edward  Da^^s,  Inc., 
V.  Adler,  158  N.  Y.  S.  62.3. 

Complaint  in  action  a;rainst  director  of  mem- 
bership corporation  held  not  to  contain  the  nec- 
essary allegations  for  an  action  based  upon  fraud 
or  misrepresentation  as  to  directorship  of  de- 
fendant—Id. 

Vn.   CORPORATE   POWERS  AND 
IiIABIIiITIES. 

(A)  Extent  and  Exercise  of  Powers  in 
GeneraL 

<8=»377(2)  (N.Y.Sup.)  Purchases  of  stock  of  oth- 
er railroads,  approved  by  the  Public  Service 
Commission,  will  not  be  set  aside  by  Uie  courts 
in  a  collateral  proceeding.— Venner  v.  New  York 
Cent  R.  Co.,  158  N.  Y.  S.  602. 

(B)   Representation  of  Corporation  by  Of- 
ficers and  Aarents. 

<d=:>406(l)  (N.Y.Sup.)  Neither  the  secretary  nor 
treasurer  of  a  corporation  has  inherent  power 
by  virtue  of  his  office  to  contract  for  the  corpo- 
ration.—Klein  V.  Louis  Bamett  Sons,  158  N.  Y. 
S.  627. 

«8=»406(3)  (N.Y.Sup.)  Neither  the  secretary  nor 
treasurer  of  a  corporation  has  inherent  power 
by  virtue  of  his  office  to  contract  for  the  corpo- 
ration.—Klein  V.  Louis  Bamett  Sons,  158  N.  Y. 
S.  627. 

«=>428(9)  (N.Y.Sup.)  Where  a  debtor,  in  vio- 
lation of  Personal  Property  Law,  §  44,  as 
amended  by  Laws  1914,  c.  507,  {|  1,  transferred 
a  stock  of  goods  in  bulk  to  a  corporation  of 
which  his  sister-in-law  and  wife  were  president 
and  treasurer,  respectively,  their  knowledge  was 
imputable  to  the  corporation.— Apex  Leasing 
Co.  V.  Utke,  158  N.  Y.  S.  21. 
<©=»432(1)  (N.Y.Sup.)  Acts  of  executive  corpo- 
ration officers  within  the  apparent  scope  of  their 
authority  are  presumed  to  be  those  of  the  corpo- 
ration and  binding  upon  it,  and  the  one  dealing 
with  them  need  not  prove  specific  authority. — 
Klein  v.  Louis  Barnett  Sons,  158  N.  Y.  S.  627. 
«®=>432(6)  (N.Y.Sup.)  Where  a  discharged  serv 
ant  sought  to  show  that  his  contract  with  the 
corporation  signed  only  by  the  secretary  was 
given  him  by  the  president,  the  corporation  could 
show  the  extent  of  the  secretary's  power  to  con- 
tract for  it— Klein  v.  Louis  Bamett  Sons,  158 
N.  Y.  S.  627. 

(F)   CfTll   Actions. 

^=>5I9(1)  (N.Y.Sup.)  As  a  rule  corporations 
are  without  power  to  bind  themselves  as  accom- 
modation parties,  so  that,  where  a  corporation 
becomes  party  to  negotiable  paper  for  accommo- 
dation, the  holder  has  the  burden  of  i^roving  that 
he  holds  for  value  and  without  notice  that  the 
corporation    was    a   party   for    accommodation 
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only.— Durbrow  ▼.  Swedish  Iron  &  Steel  Corp., 
158  N.  Y.  S.  701. 

^»5I9(3)  (N.Y.Sup.)  Byidence  held  to  author- 
ize a  findinir  that  a  corporation  was  not  an  ''ac- 
commodation indorser,"  but  that  there  was  con- 
sideration.--^Durbrow  y.  Swedish  Iron  &  Steel 
Corp.,  168  N.  Y.  S.  701, 

Xn.  FOREIGN  OOBPOBATIOK8. 

49=!>668(4)  (N.Y.)  In  view  of  General  Corpora- 
tion Law,  ff  16,  16,  service  of  summons  upon  a 
Pennsylvania  corporation's  agent  in  New  York, 
designated  for  that  purpose,  held  valid,  in  an 
action  by  the  corporation's  servant  on  its  con- 
tract to  compensate  him  for  injuries  received 
in  Pennsylvania.-^Bagdon  v.  Philadelphia  & 
Heading  Coal  &  Iron  Ca,  111  N.  El  1075.  217 
N.  Y.  432. 

<S==>668(5)  (N.Y.Sup.)  A  nonresident  local  rep- 
resentative, with  limited  powers,  .of  a  foreign 
corporation  not  doing  business  in  New  York, 
is  not  a  "managing  a^ent"  thereof.— Dimond- 
Warren  Motor  Co.  v.  fierff-Brooks  Corp..  158 
N.  Y.  S.  1. 

^=s>668(7)  (N.Y.)  The  president  of  a  foreign 
corporation,  when  within  the  state,  can  be  serv- 
ed with  process  eflfectually  against  the  corpora- 
tion only  where  he  is  representing  the  corpora- 
tion officially  in  its  business. — Bagdon  v.  Phila- 
delphia &  Reading  Coal  &  Iron  Co.,  Ill  N.  E. 
10f5,  217  N.  Y.  432. 

<8=>668(8)  (N.Y.Sup.)  Under  Code  Civ.  Proc. 
§  432.  service  of  summons  upon  managing  agent 
of  foreign  corporation  cannot  be  made  without 
an  affirmative  showing  of  plaintiff's  due  dili- 
gence in  an  attempt  to  serve  some  of  its 
specified  offlcer8.--Karosas  v.  Susquehanna  Coal 
Co.,  168  N.  Y.  S.  1021. 

^=»669  (N.Y.Sup.)  An  appearance  of  a  foreign 
corporation,  whose  property  was  attached  after 
service  of  summons  by  publication,  is  not  a 
voluntary  appearance.— Import  CHiemical  Ck>.  v. 
Forster  &  Gregory,  158  N.  Y.  S.  409. 

CORROBORATION. 

See  Oiminal  Law,  ^=5>510. 

COSTS. 

See  Appeal,  ^=5>119,  1234;    Bankruptcy,  ^=s> 
475;    Indians,  <8=>27. 

I.   NATURE,  OROUNBS,  AKB  EXTENT 
OF  RIGHT  IN  GENERAL. 

<$==>9  (N.Y.Mun.Ct.)  Under  Municipal  Court 
Code,  H  78,  relating  to  special  appearances. 
Code  Ci/.  Proc.  8  768,  defining  a  motion,  and 
Municipal  Ck>urt  Code,  §  167,  subd.  1,  relating 
to  motion  costs,  the  court,  on  granting  a  motion 
made  on  special  appearance  to  set  aside  service 
of  summons  and  complaint,  and  dismissing  the 
action,  might  grant  motion  costs.— Eichhom  v. 
Negrin,  158  N.  Y.  S.  98. 

<©=>22  (N.Y.Sup.)  Under  Laws  1892,  c.  182,  | 
lOS,  assimilating  to  actions  in  City  Court  of 
Alt.  Vernon  provisions  of  CJode  Civ.  Proc.  § 
3228,  touching  costs  in  Supreme  Cyourt,  defend- 
ant, against  whom  plaintiff  recovered  a  verdict 
of  $41.70  in  dty  0>urt,  could  not  tax  costs 


against  plaintiff;  Code  Civ.  Proc.  13229,  not 
being  assimilated  by  the  act  of  1S92.— Stacy 
V.  Kruser,  158  N.  Y.  S.  799. 
<3=s>32(5)  (N.Y.Sup.)  Where,  in  Municipal  Court 
action,  defendant's  counterclaim  equaled  plain- 
tiff's claim,  plaintiff  held  not  entitled  to  recov- 
er costs,  under  provision  of  Municipal  Court 
Code,  C  164,  subd.  2,  whereby  such  costs  are 
allowed,  where  counterclaim  exceeds  plaintiff's 
claim.--Garvey  v.  Stickland,  158  N.  Y.  S.  322. 
^=:>57  (N.Y.Sup.)  Where  there  is  no  calendar, 
no  trial  fee  paid  the  clerk,  and  no  other  feature 
of  a  formal  trial,  the  question  whether  a  de- 
murrer is  heard  formally  as  a  trial,  so  as  to 
permit  trial  costs,  or  disposed  of  as  a  motion, 
under  Code  Civ.  Proc.  fi  976,  permitting  the 
trial  of  an  issue  of  law  as  a  contested  motion, 
is  to  be  determined  by  the  trial  judge.— Dedrick 
V.  Port  Jervis  Light  &  Power  Ca,  158  N.  Y. 
S.  364. 

V.   AMOUNT,  RATE.  AND   ITEMS. 

^s»l52  (N.Y.Sup.)  Where  demurrer  is  tried  as 
a  contested  motion,  as  authorized  by  Code  Civ. 
Proc.  §  976,  and  an  appeal  is  taken  to  the  Ap- 
pellate Division,  prevailing  partv  is  not  entitled 
to  costs  as  on  hearing,  under  original  provisions 
of  Code,  at  Special  Term,  but  to  $10  costs  of 
Special  Term,  $10,  on  affirmance,  and  disburse- 
ments.—Keyes  V.  Lestershire  Heights  Kealtj 
Co.,  158  N.  Y.  S.  617. 

<©=»I57  (N.Y.Co.Ct.)  Where  defendant  an- 
nounced ready,  but  plaintiff  stated  he  would 
discontinue,  defendant  was  not  entitled  to  tax 
trial  fee  in  bill  of  costs.— Harris  v.  Pudney, 
158  N.  Y.  S.  440. 

VII.  ON  APPEAL  OB  ERROR.  AND 

ON   NEW   TRIAL   OR  MOTION 

THEREFOR. 

<$==>236  (N.Y.Co.Ct.)  Under  Code  Civ.  Proc.  f 
3066,  subds.  2,  4,  toe  County  Court,  in  revers- 
ing a  judgment  of  a  village  police  justice  for 
want  of  jurisdiction,  must  award  costs  of  ap- 
peal to  appellant.— Nassau  Garage  v.  Dorn,  158 
N.  Y.  S.  534. 

VIH.   PAYMENT  AND  REMEDIES 
FOR  COLLECTION. 

«=»277(1)  (N.Y.Sur.)  That  time  for  payment  of 
costs  of  motion  in  Supreme  Court  has  not  ex- 
pired does  not  affect  right  to  stay  of  new  motion 
in  Surrogate's  Court  for  same  relief  until  pay- 
ment of  costs  of  former  motion. — In  re  Mc- 
Tevey's  Estate,  158  N.  Y.  S.  136. 
«8=»277(3)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  §§  15,  125,  and  Code  Civ.  Proc.  §  461,  no 
motion  having  been  made  by  defendant  to  va- 
cate an  ex  parte  order  obtained  by  plaintiff 
granting  him  leave  to  sue  as  a  pauper,  on  the 
ground  that  the  fact  that  plaintiff  had  not  paid 
costs  awarded  defendant  in  a  former  action  was 
not  brought  to  court's  attention  on  granting 
leave  to  sue  as  a  pauper,  an  order  granting  a 
stay  until  payment  of  such  costs  will  be  re- 
versed.—Guttilla  V,  Engel,  158  N.  Y.  S.  773. 
<g=»277(6)  (N.Y.Sur.)  Code  Civ.  Proc.  §  779, 
providing  for  stay  of  proceedings  ^ill  payment 
of  costs  of  motion,  applies  to  renewal  of  mo- 
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tion  in  Surrogate's  Court  for  relief  denied, 
with  costs,  in  Supreme  Court.— In  re  McTevey's 
Estate,  158  N.  Y.  S.  136. 
<©=>277r8)  (N.Y.Sup.)  Under  Code  Civ.  Proc  $ 
779,  defendant  held  to  have  waived  irregularity, 
in  proceedings  to  resettle  case  after  order  of  Ap- 
pellate Term,  directing  same,  notwithstanding 
plaintiff,  who  had  not  paid  costs  as  directed, 
took  progressive  step  in  serving  order  of  reset- 
tlement on  defendant— Weber  v.  Interborough 
Rapid  Transit  Co.,  158  N.  Y.  S.  620. 

COUNTIES. 

See  Mandamus,  ^=>23. 

II.  GOVERNMENT  AND  OFFICERS. 

(C)  County   Board. 

^=»47  (N.Y.)  County  supervisors  have  only  the 
powers  expressly  conferred  by  Legislature,  or 
necessarily  or  reasonably  implied  therefrom. — 
Wadsworth  v.  Board  of  Sup'rs  of  Livingston 
County,  112  N.  E.  161.  217  N.  X.  484. 

III.  PROPERTY,  CONTRACTS,  AND 

UABHiITIES. 

(B)  Contracts. 

€=>  113(4)  (N.Y.)  County  Law,  {  26,  subd.  2, 
does  not  authorize  the  county  supervisors  to 
contract  with  a  county  clerk  for  the  making  of 
indexes  of  the  county  records.— Wadsworth  v. 
Board  of  Sup'rs  of  Livingston  County,  112  N. 
E.  161,  217  N.  Y.  484. 

County  Law,  §  12,  subd.  1,  section  240, 
subds.  9,  15,  section  161,  subds.  1,  2,  Laws 
1903,  c.  200,  §§  1,  2,  and  Real  Property  Law. 
i  316,  do  not  authorize  the  supervisors  of  Liv- 
ingston county  to  contract  with  the  county  clerk 
for  indexing  the  record  and  to  pay  him  extra 
compensation  therefor. — Id. 

IV.  FI8CAI.    MANAGEMENT,    PUBLIC 

DEBT,   SECURITIES,  AND 
TAXATION. 

^=:»I96(4)  (N.Y.Sup.)  Where  a  county  clerk- 
elect  announced  his  intention  to  appoint  deputy 
clerks  without  any  examination  under  civil  serv- 
ice, it  was  the  taxpayer's  right  immediately  to 
bring  action  to  prevent  the  illegal  act,  and  he 
need   not  wait   until  its   commission.— -Olmsted 

V.  Meahl,  158  N.  Y.  S.  1029. 

V.   CLAIMS  AGAINST  COUNTY. 

<&=>204(1)  (N.Y.)  The  auditing  of  an  account 
against  the  county  on  a  contract  must  rest  on 
the  power  of  the  supervisors  to  make  the  con- 
troct,  not  on  the  fact  that  the  work  has  been 
done. — Wadsworth  v.  Board  of  Sup'rs  of  Liv- 
inpston  County,  112  N.  E.  161,  217  N.  Y.  484. 

The  county  supervisors  cannot  allow  a  claim 
for  extra  compensation  to  a  county  clerk  for 
performing  a  duty  imposed  by  law  for  which  no 
fee  or  other  compensation  is  allowed.— Id. 
^=»204(5)  (N.Y.)  County  supervisors  cannot 
compromise  a  claim  for  extra  compensation  to  a 
county  clerkf  based  on  a  void  contract. — Wads- 
worth V.  Board  of  Sup'rs  of  Livingston  County, 
112  N.  E.  161,  217  N.  Y.  484. 


COUNTY  BOARDS. 

See  Counties,  ^=:»47. 

COURTS. 

See  Appeal;  Attorney  and  (Client,  ^=»36; 
Clerks  of  Courts;  Contempt,  ^=»20;  Cbsts, 
«=>9.  22,  32,  227.  277 ;  Criminal  Iaw,  €=» 
88;  Divorce,  ^=»26l ;  Indians,  «=>27 ;  Judges, 
^:»5G;  Judgment,  ^=^818;  Justices  of  the  • 
Peace;  Mandamus,  ^=s>61;  Municipal  Cor- 
porations, «=>636 ;   Paratiton,  «»39. 

I.   NATURE,  EXTENT.  ANB  EXERCISE 
OF  JURISDICTION  IN  OENERAI*. 

^»7  (N.Y.J  Transitory  causes  of  action  are  en- 
forceable wherever  a  defendant  may  be  found. — 
Bagdon  v.  Philadelphia  &  Reading  Coal  &  Iron 
Co.,  Ill  N.  E.  lOfe,  217  N,  Y.  432. 
<g=»7  (N.Y.Sup.)  The  assignee  of  a  grantee,  bas- 
ing his  action  for  breach  of  warranty  of  a  deed 
op  privity  of  contract,  may  sue  in  the  state  of 
the  contract,  for  a  breach  as  to  lands  in  another 
state.— Morris  v.  Hay,  158  N.  Y.  S.  206. 
«&=>8  (N.Y.Sup.)  The  stotutes  of  other  states 
forbidding  consolidation  of  parallel  and  compet- 
ing railroads  are  penal  in  their  nature  and  will 
not  be  enforced  by  the  courts  of  this  state.— 
Venner  v.  New  York  Cent.  R.  Co.,  158  N,  Y.  S. 
602. 

n.   ESTABI.ISHMENT,   ORGANIZA- 
TION, AND  PROCEDURE  IN 
OENERAL. 

(A)  Creation  anfk  ConMtltvtion,  mud  Covrt 
Offlcers, 

<g=>42(5)  (N.Y.Sup.)  Const,  art  6,  S  18,  does 
not  invalidate  Municipal  Court  Code,  §  1,  mak- 
ing that  court  a  court  of  record.— Scheidlinger 
V.  Silber,  158  N.  Y.  S.  27. 
<©=>52  (N.Y.Sup.)  Const.  1894,  art.  6,  S  18, 
permits  the  Legislature  to  change  inferior  courts 
existing  at  that  time  into  courts  of  record,  but 
does  not  permit  it  to  change  them  into  courts 
of  general  jurisdiction. — Mitchell  v.  Schroeder, 
158  N.  Y.  S.  31. 

(D)   Rales  of  Decision,  Adjodlcatlona, 
Opinions,  and  Records. 

<g=»97(e)  (N.Y.Sup.)  The  constitutionality  of 
Personal  Property  Law,  §  44,  as  amended  by 
Laws  1914,  c.  507,  §  1,  relative  to  sales  of  mer- 
chandise in  bulk,  cannot  be  questioned  in  view 
of  a  decision  of  the  federal  Supreme  Court 
holding  constitutional  a  similar  statute  of  an- 
other state.— Apex  Leasing  C6.  v.  Litke,  158 
N.  Y.  S.  21. 

IV.   COURTS   OF   LIMITED    OR    INFE« 
RIOR   JURISDICTION. 

^==>I59  (N.Y.Sup.)  The  mere  fact  that  a  court 
is  named  one  of  record  does  not  affect  its  juris- 
diction, which  must  be  determined,  if  a  local 
and  inferior  court,  by  the  specific  statutes  cre- 
ating it— Schmitt  v.  Querengaesser,  158  N.  Y. 
S.  575. 

i@=>l60  (N.Y.Sup.)  Municipal  Court  Code,  S  6, 
subd.  1,  attempting  to  confer  equitable  jurisdic- 
tion in  partnership  accountings  on  Municipal 
Courts,  is  invalid,  under  Const  art  6,  {§  18, 
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14,  and  Code  Civ.  Proc.  {  340— Schmitt  v. 
Querengaesser,  158  N.  Y.  S.  575. 
^=>I87  (N.Y.Sup.)  It  was  the  clear  policy  of 
the  Legislature,  as  indicated  by  the  Second 
Class  Cities  Law,  to  allow  the  local  courts  of 
each  new-born  city  of  the  second  class  to  re- 
main intact,  free  from  interference. — Wear  v. 
Truitt,  158  N.  Y.  S.  790. 


H>^I88(1)  (N.Y.Sup.)  Municipal  Court  Code.  § 
180,  establishing  presumption  in  favor  of  in- 
ferior court's  jurisdiction,  refers  only  to  the 
determination  of  its  jurisdiction  in  a  given  case, 
not  of  its  powers  under  the  statute.— Mitchell 
v.  Schroeder,  158  N.  Y.  S.  31. 
«g=»l88(l)  (N.Y.Co.Ct.)  The  amendment  of  Vil- 
lage Law,  §  186,  by  Laws  1911,  c.  501,  does  not 
give  a  village  police  justice  civil  jurisdiction, 
where  defendant  does  not  reside  and  was  not 
summoned  within  the  village. — Nassau  Garage 
V.  Dorn.  158  N.  Y.  S.  534. 

<e==>l88(3)  (N.Y.CityCt)  Claim  for  commis- 
sions for  services  of  broker,  on  ground  that 
written  contract  for  compensation  was  procured 
by  fraud,  was  not  within  jurisdiction  of  City 
Court  of  City  of  New  York.— Wiederman  v. 
Verschleiser,  158  N.  Y.  S.  30a 


>r88(e)  (N.Y.Sup.)  Since  the  Municipal 
Court  derives  its  powers  exclusively  from  stat- 
ute under  Municipal  Court  Code,  §  6,  subd.  2, 
and  section  73,  the  Municipal  Court  has  no  ju- 
risdiction of  an  action  for  the  conversion  of 
films  of  the  value  of  $750,  sold  under  a  condi- 
tional sale  contract,  since  actions  based  on  such 
contracts  are  expressly  excepted  by  section  73. 
— Cabello  V.  Harburger,  158  N.  Y.  S.  903. 

Though  the  conditional  sale  contract  provided 
that  in  case  of  default  of  payment  plaintiff 
might  consider  the  agreement  void,  his  action 
for  conversion  of  the  goods  was  nevertheless 
based  on  the  contract.— -Id. 

Though  the  complaint  alleged  a  conditional 
contract  of  sale  of  films,  and  that  the  defendant 
broke  the  contract  by  failure  to  make  the  pay- 
ments as  required,  and  sought  recovery  of  the 
films  and  judgment  for  damages,  the  action  was 
one  of  conversion,  in  spite  of  the  claim  for  a  cer- 
tain amount  of  money.— Id. 

<&=»I88(10)  (N.Y.Sup.)  Under  Old  Municipal 
Court  Act,  §§  138,  139,  the  Municipal  Court 
of  the  City  of  New  York  has  no  jurisdiction 
to  foreclose  a  conditional  sale  lien,  where  nei- 
ther the  purchaser  nor  his  successors  in  inter- 
est, as  his  executor,  are  made  parties;  the  ac- 
tion being  brought  against  his  widow  having 
only  custody  of  the  property.— Mathushek  &  Son 
Piano  Co.  v.  Weld,  158  N,  Y.  S.  169. 

<©=>  188(14)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  §  6,  subd.  1,  Municipal  Court  has  juris- 
diction of  actions  on  judgments  of  Supreme 
Court.— Wielar  v.   Watzky,   158   N.   Y.    S.   86. 

<&=>I88(14)  (N.Y.Sup.)  The  Municipal  Court, 
under  the  new  Municipal  Court  Code,  has  ju- 
risdiction of  an  action  upon  a  foreign  judgment 
of  a  court  of  record.— Mills  v.  Mills,  158  N.  Y. 
S.  753. 

<g=»l89(l)  (N.Y.Sup.)  Municipal  Court  Code.  §§ 
1,  15,  makes  applicable  to  that  court  Code 
Civ.  Proc.  §  870,  authorizing  taking  of  deposi- 


tions of  adverse  parties  before  trial.— Scheid* 
linger  v.  SUber,  158  N.  Y.  S.  27. 
€=>I89(1)  (N.Y.Sup.)  The  Municipal  Court 
Code  makes  applicable  to  those  courts  provi- 
sions of  the  Code  of  Civil  Procedure  enumerat- 
ing the  powers  of  courts  of  record,  but  not  those 
creating  new  rights  and  powers  in  matters  of 
practice  and  procedure.— Mitchell  v.  Schroeder^ 
158  N.  Y.  S.  31. 

The  right  to  order  the  examination  of  de- 
fendant before  trial,  given  to  the  Supreme  Court 
by  Code  Civ.  Proc.  |  873,  was  not  conferred  on 
the  Municipal  Court  by  Municipal  Court  Code, 
i  15,  especially  in  view  of  article  2,  tit.  5.— Id. 
«=»I89(4)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  §1  19,  20,  a  summons  requiring  defend- 
ant to  appear  forthwith  is  void,— Tucci  v.  Ro- 
meo, 158  N.  Y.  S.  262. 

<8=»I89(7)  (N.Y.Sup.)  A  complaint  in  the  Mu- 
nicipal Court,  alleging  sale  to  defendant,  can 
be  conformed  to  proof  that  defendant  acquired 
the  property  by  false  representations.- Profitoa 
V.  Comerma,  158  N.  Y.  S.  369. 
<8=>I89(7)  (N.Y.Sup.)  Municipal  Court  Code,  || 
88,  89,  touching  objections  by  motion  to  the 
jurisdiction  and  pleadings,  and  providing  what, 
objections  may  be  taken  by  answer,  considered 
with  section  90.  touching  disposal  oi  objections, 
are  apparently  intended  only  to  provide  method 
whereby  sufficiency  of  pleadings  can  be  tested,, 
and  motion  for  judgment  on  pleadings  cannot 
be  made  or  heard  pursuant  to  them.— Fried  v. 
Rivkin,  158  N.  Y.  S.  373. 

<g=»l89(14)  (N.Y.Sup.)  Municipal  Court  Code, 
§  6,  subd.  7,  authorizes  the  Municipal  Court  to 
grant  a  new  trial  in  an  action  tried  before  the 
court  without  a  jury. — Petsche  v.  MacDonald,. 
158  N.  Y.  S.  494. 

<e=>l89(15)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  §  129,  providing  for  opening  default  on 
motion,  it  can  be  only  on  notice,  so  that  an  ex 
parte  order  is  beyond  the  court's  power.— 
Wiener  v.  Hatch,  158  N.  Y.  S.  805. 

®=»I90(2)  (N.Y.Sup.)  Municipal  Court  Code.  | 
154,  does  not  authorize  an  appeal  from  an  order 
of  that  court  denying  a  motion  to  vacate  an 
order  for  the  examination  of  the  defendant  be- 
fore trial.— Scheidlinger  v.  Silber,  158  N.  Y. 
S.  27. 

<S=>I90(2)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  §  154,  providing  from  what  judgments 
and  orders  a  party  aggrieved  mav  appeal  to 
the  Supreme  Court,  there  is  no  right  of  appeal 
from  an  order  of  the  Municipal  Court  denying 
plaintiff's  motion  for  judgment  on  the  pleadings. 
-Fried  v.  Rivkin,  158  N.  Y.  S.  373. 
<&=5>I90(2)  (N.Y.Sup.)  An  appeal  will  Ue  from 
an  order  of  the  City  Court  denying  defendant's 
motion  to  resettle  an  order  resettlinz  the  case  as 
directed  by  the  Appellate  Term. — Weber  v.  In- 
terborough  Rapid  Transit  Co.,  158  N.  Y,  S.  62a 

«=»I90(2)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  §  154,  subd.  8,  an  appeal  will  lie  from  or- 
der of  Municipal  Court  granting  plaintiff's  mo- 
tion for  an  open  commission  to  take  testimony  in 
a  foreign  state,  where  the  court  was  without 
authority  to  make  such  order.— Parsons  v.  Har- 
ry Dowic  Co..  158  N.  Y.  S.  635. 
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«=»I90(3)  (N.Y.Co.Ct.)  The  amendment  of 
Village  Law,  §  186,  by  Laws  1911.  c.  501,  did 
not  take  away  the  nght  of  appeal  from  the 
village  police  justices  to  the  County  Court, 
given  by  Village  Law,  §  342.— Nassau  Garage  v. 
Dorn,  158  N.  Y.  S.  534. 

^3s»l90(4)  (N.  Y.  Sup.)  Although  Municipal 
Court  rule  16  provides  that  in  the  absence  of 
the  justice  the  case  on  appeal  may  be  settled  by 
another  justice,  where  the  aj^pellant  claimed 
that  an  amendment  was  material  and  no  other 
justice  could  determine  it,  a  motion  to  dismiss 
will  be  denied,  unless  respondent  stipulates 
that  the  amendment  be  allowed. — Illowsky  v. 
Bishop  Babcock  Becker  Co.,  158  N.  Y.  S.  247. 

«8=5>I90(4)  (N.Y.Mun.Ct)  Under  Municipal 
Court  Code,  fi  160,  construed  the  same  as  Code 
Civ.  Proc.  §  1335,  and  old  Municipal  Court  Act, 
I  315,  failure  of  sureties  on  appeal  undertak- 
ing to  justify  after  exception  discharges  them 
from  liability.— Fried  v.  Rivkin,  158  N.  Y.  S. 
447. 

^=>I90(5)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  §§  101,  103,  105,  Code  Civ.  Proc,  |  895, 
and  preceding  sections,  held  that,  where  Munici- 
pal Court  improperly  granted  plaintiffs  motion 
for  open  commission  to  take  his  testimony  and 
that  of  other  witnesses  in  a  foreign  state,  stay 
pending  defendant's  appeal  should  be  granted.— 
Parsons  v.  Harry  Dowie  Co.,  158  N.  Y.  S.  635. 
^=s>  190(6)  (N.Y.Sup.)  Under  Municipal  Court 
rule  4,  a  clerk  of  the  court  cannot  refuse  to 
certify  a  case  made  for  settlement  by  the  trial 
justice  because  the  parties  do  not  stipulate  as 
to  the  correctness  of  the  case. — Zirinsky  v.  Zlot- 
nick,  158  N.  Y.  S.  254. 

e=»l90(8)  (N.Y.Sup.)  In  view  of  Municipal 
Court  Code,  the  only  question  the  Appellate 
Term  can  determine,  on  appeal  from  an  order 
of  the  Municipal  Court  denying  a  motion  to 
vacate  an  order  for  examination  of  defendant, 
is  whether  such  order  was  within  the  Municipal 
Court's  jurisdiction.— Mitchell  v.  Schroeder,  158 
N.  Y.  S.  31. 

<S=»I90(8)  (N.Y.Sup.)  Where  plaintiff  appealed 
from  so  much  of  judgment  as  should  bring  up 
for  review  order  retaxing  costs,  appeal  could 
be  heard,  under  provision  of  Municipal  Court 
Code,  S  155,  that  appeal  from  judgment  brings 
up  intermediate  order.— Garvey  v.  Stickland, 
158  N.  Y.  S.  322. 

^=>I90(9)  (N.Y.Sup.)  A  Municipal  Court  or- 
der granting  a  new  trial  in  an  action  tried 
without  a  jury  should  not  be  aflBrmed,  unless  it 
affirmatively  appears  that  there  was  some  suffi- 
cient ground  therefor.— Petsche  v.  MacDonald, 
158  N.  Y.  S.  494. 

«=>I90(9)  (N.Y.Sup.)  In  ordering  new  trial  for 
improperly  dismissing  a  counterclaim,  the  new 
trial  will  be  limited  to  the  disputed  issues  of 
the  counterclaim,  under  Municipal  Court  Code, 
§  129,  subd.  5,  allowing  new  trial  of  separable 
issues.- Hirschman   v.   Kuechle,   158  N.  Y.   S. 

VI.   COITBT8   OF  APPELLATE   JtmiS* 

DICTION. 

<B)   Courts  of  Particular  State*. 

e=5»237(l)  (N.Y.)  Code  Civ.  Proc.  §  191,  subd. 
2,  relating  to  appeals  in  actions  on   transfer, 


etc.,  in  fraud  of  creditors,  does  not  preclude  an 
appeal  to  court  of  appeals  in  law  action  by 
trustee  in  bankruptcy  to  recover  personal  prop- 
erty belonging  to  bankrupt's  estate.— Gregory  v. 
Binghamton  Trust  Co.,  Ill  N.  B.  1080. 
<&=»237(2)  (N.Y.Sup.)  Where  an  appeal  was 
taken  as  of  right,  under  Code  Oiv.  Proc.  | 
190,  subd.  1,  from  a  judgment  of  the  Appel- 
late Division,  affirming  a  judgment  of  the  Spe« 
cial  Term,  held,  that  questions  of  law  should 
not  be  certified  to  the  Court  of  Appeals. — 
Wahle-Phillips  Co.  v.  Fitzgerald,  168  N.  Y.  S. 
158. 

Where  appeal  is  taken  to  the  Court  of  Ap- 
peals under  Code  Civ.  Proc.  f  191,  subd.  2,  it 
IB  improper  for  the  Appellate  Division  to  cer- 
tify the  question  of  law;  it  being  enough  to 
certify  there  is  a  question  which  should  be  de- 
termined.— Id. 

Vm.   COHOUBRENT  ANB  OONFLICT- 

IHG  JUBI8DICTION.  AKD 

COICITY. 

(A)  Courts   of    Same    State,    aad   Transfer 

of  Causes. 

<e=>472(4)  (N.Y.Sup.)  The  Supreme  Cburt  will 
not  determine  the  distribution  of  property, 
although  it  consists  of  the  remainder  after  a  life 
trust,  but  will  leave  the  determination  of  such 
question)  to  the  Surrogate's  Court— United 
States  Trust  Co.  of  New  York  v.  Kiddle,  15S 
N.  Y.  S.  1011. 

€=»484  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
2538,  either  surrogate  of  New  York  county  can 
transfer  a  will  contest  to  the  Supreme  Court 
for  trial  after  a  jury  trial  has  been  granted, 
and  the  case  set  for  trial  by  one  of  the  surro- 
gates.—In  re  Eno's  Will,  168  N.  Y.  S.  234. 
<g=»485  (N.Y.Sup.)  It  would  be  a  wrcmgful  ex- 
ercise of  discretion  by  one  of  the  surrogates  of 
New  York  county  to  transfer  to  the  Supreme 
Court  a  will  contest,  after  the  other  surrogate 
had  ordered  it  to  be  tried  by  a  jury  in  the  Sur- 
rogate's Court.— In  re  Eno's  Will,  158  N.  Y.  S. 
234. 

(B)  State  Courts  and  United  States  Courts. 

«=s>489(8)  (N.Y.SupO  It  is  not  the  province  of 
a  state  court,  at  the  suit  of  a  private  indi- 
vidual, to  employ  the  injunctive  powers  of  the 
court  to  prevent  any  alleged  violation  of  the 
federal  act  of  1890,  called  the  Sherman  Act— 
Venner  v.  New  York  CJent.  R  Co.,  158  N.  Y. 
S.  602. 

<&=>489(15)  (N.Y.Sup.)  Under  Const.  U.  S.  art. 
3,  §  2,  subds.  1,  2,  article  3.  §  1,  and  arHcle  6, 
subd.  2,  and  Judicial  Code,  1911,124,  subd.  18, 
and  section  256,  subd.  8,  New  York  Supreme 
Court  held  to  have  no  jurisdiction  of  wife^s  ac- 
tion for  separation,  under  Code  Civ.  Proc  f 
1762,  as  against  husband,  consul  for  republic 
of  Peru,  so  that  service  of  summons  would  be 
vacated  and  complaint  dismissed. — ^Hlgginson 
V.  Higginson,  158  N.  Y.  S.  92. 

COVENANTS. 

See  Courts,  ^=»7 ;  Injunction,  ^=i>21,  62 ;  Judg- 
ment, <g=»243 ;  Landlord  and  Tenant,  ^=>44, 
125,  152;  Pleading,  «=>8;  Vendor  and  Pur- 
chaser,  «=»130. 
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n.   COHSTRITCTIOir  AHD   OPERA. 

TIOH. 

(C)   CoTenants  as  to  Use  of  Real  Property. 

<&=>5I(2)  (N.Y.Sup.)  Building  restrictions  in- 
serted in  all  deeds  to  lots  in  a  high-class  resi- 
dence district  should  not  be  frustrated  by 
strained  construction  of  the  language. — Seibert 
V.  Ware,  158  N.  Y.  8.  229. 

in.   PEBFOBMANOE   OB   BBEAGH. 

<&=»I03(1)  (N.Y.Sup.)  Taking  boarders  by  a 
private  family  is  not  a  violation  of  a  restric- 
tion in  deed  that  a  dwelling  shall  not  be  oc- 
cupied by  more  than  two  families.— Gallon  v. 
Hussar,  158  N.  Y.  S.  895. 

Nor  a  violation  of  a  restriction  in  a  deed' 
against  any  noxious,  noisy,  or  objectionable 
business,  though  the  boarders  are  allowed  to  be 
noisy. — ^Id, 

The  mere  keeping  of  a  general  store  is  not  a 
violation  of  a  restriction  in  a  deed  against  anjr 
dangerous,  noxious,  noisy,  or  objectionable  busi- 
ness.— Id. 

<&=»I03(2)  (N.Y.Sup.)  A  portable  metal  garage 
violates  a  building  restriction  against  a  garage 
on  a  lot  of  that  size.— Seibert  v.  Ware,  158  N. 
Y.  S.  229. 

^=»I03(2)  (N.Y.Sup.)  Covenants  restricting 
building  to  "substantial  dwellings"  to  be  oc- 
cupied by  not  more  than  two  families,  and  no 
store  to  be  built,  in  effect  restrict  against  the 
conduct  of  a  store  in  one  of  the  dwelling  houses 
prected,  although  the  word  "private"  is  not 
used  in  these  restrictions.— Gallon  v.  Hussar, 
158  N.  Y.  S.  895. 

rV.   ACTIONS  FOB  BBEAGH. 

<S=»I08(1)  (N.Y.Sup.)  One  violating  a  building 
line  restriction  is  not  entitled  to  equitable  re- 
lief against  neighbors  for  violating  it.— Gallon 
v.  Hussar,  158  N.  Y.  S.  895. 

Where  the  construction  of  large  public  works 
has  changed  the  character  of  a  restricted  neigh- 
borhood, no  damages  should  be  allowed  for 
breaches  of  restrictive  covenants  as  to  using 
premises  for  stores,  etc.,  diminishing  the  rental 
value  of  plaintiflTs  property  while  the  work  is 
going  on. — Id. 

^=9 1 37  (N.Y.Sup.)  In  an  action  for  damages 
against  several  neighbors  for  breach  by  each  de- 
fendant of  one  or  more  restrictive  covenants  in 
uniform  deeds  a  judgment  for  damages  against 
all  the  defendants  jointly  and  severally  is  er- 
roneous.—Gallon  V.  Hussar,  158  N.  Y.  S.  895. 

CREDIBILITY. 

See  Witnessea,  «s9321-406. 

CREDITORS. 

See  Bankruptcy ;  Banks  and  Banking,  ^=:»119, 
299 

CRIMINAL  LAW. 

See  Assault  and  Battery;  Bail;  Contempt; 
Explosives,  ^=»5;  Food;  Highways,  ^s=>18<5; 
Homicide ;  Indictment  and  Information ; 
Judgment,  ^=9751;    Mandamus,  €=>61;    Mu- 


nicipal Corporations,  ^=:»636 :  Nuisance,  ^=» 
91,  92;  Pardon;  Perjury;  Prisons;  Weai>- 
ons;   Witnesses. 

rV.   JUBISDICTION. 

^=988  (N.Y.Sup.)  It  is  common  knowledge  that 
there  are  City  Courts  of  criminal  jurisdiction 
not  known  as  police  courts.— Wear  v.  Truitt, 
158  N.  Y.  S.  790. 

X.   EVIDENCE. 

(B)   Faets    In    Issue    and    Relevant    to    I«- 
and  Res  Gestae. 

«=>36l(l)  (N.Y.)  Where  evidence  of  attempt  to 
procure  acknowledgment  of  mortgage  not  yet 
signed  by  accused's  wife  is  introduced  to  show 
motive  of  the  murderer,  it  is  error  to  exclude 
evidence  in  explanation  of  that  testimony. — Peo- 
ple v.  Van  Aken,  112  N.  B.  380,  217  N.  Y.  632. 

(F)   Admissions,   Declarations,   and    Hear- 
saT. 

«=»4I5(1)  (N.Y.)  In  a  trial  for  murder  in  the 
first  degree,  the  declaration  of  deceased  when 
he  reached  his  doorway  some  considerable  time 
after  the  shooting  and  a  substantial  distance 
from  the  place  of  shooting,  made  in  answer 
to  an  inquiry  that  defendant  had  shot  him,  held 
not  admissible.— People  v.  Sprague,  111  N.  E. 
1077,   217   N.    Y.   373. 

(H)   Documentary  ESvldenoe  and  BSxdnslon 
of   Parol    Bvldence   Thereby. 

^=»442  (N.Y.)  In  a  homicide  case,  a  writing, 
purporting  to  be  signed  by  the  defendant  and 
introduced  as  his  last  will  and  testament,  held 
inadmissible ;  it  not  being  properly  authenticat- 
ed.—People  V.  Manganaro,  112  N.  E.  436,  218 
N.  Y.  9. 

Neither  the  fact  that  the  name  of  the  defend- 
ant was  written  at  the  end  of  a  document  in- 
troduced in  evidence  as  his  will,  nor  that  it  was 
found  in  the  room  which  the  defendant  had  oc- 
cupied, created  a  presumption  that  he  was  its 
author.— Id. 

(J)  Testimony   of   Accomplices  and   Code- 
fendants. 

$=»510  (N.Y.Sup.)  By  direct  provision  of  Code 
Cr.  Proc.  §  399,  a  conviction  cannot  be  based 
upon  the  uncorroborated  evidence  of  an  ac- 
complice.—People  v.  Kudon,  158  N.  Y.  S.  817. 

(M)  Welfirbt  and  Snfllcleney. 

^=»56K2)  (N.Y.)  It  was  essential  to  a  convic- 
tion under  Highway  Law,  §  290,  subd.  3,  added 
by  Laws  1910,  c.  374,  that  the  jury  should  be 
satisfied  beyond  reasonable  doubt  not  only  that 
an  injury  had  been  caused,  but  that  the  defend- 
ant knew  of  the  injury  and  left  the  scene  of  the 
accident  without  comolying  with  the  law.— Peo- 
ple V.  Curtis.  112  N.  B.  54,  217  N.  Y.  304. 

XII.   TBIAI.. 
(C)   Reception  off  ESvldence. 

^3»663  (N.Y.)  In  a  homicide  case,  the  admis- 
sibility of  a  writing,  purporting  to  be  signed  by 
the  defendant,  was  for  the  trial  justice  to  decide 
in  accordance  with  the  rules  of  evidence  and 
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law.— People  v.  Manganaro,  112  N.  E.  436,  218 
N.  Y.  9. 

(B)   Arvmnents    and    Conduct    of   Counsel. 

'«=>720(9)  (N.Y.)  In  a  homicide  case,  stiite- 
ments  of  prosecuting  attorney  held  improper. — 
People  V.  Manganaro,  112  N.  E.  436,  218  N. 
T.  9. 

<S=>730(1)  (N.Y.)  The  rule  that  withdrawal  of 
prejudicial  matter  or  an  instruction  to  the  jury 
to  disregard  it  cures  any  error  held  not  to  apply, 
-where  statements  of  counsel  were  calculated  to 
irrevocably  sway  the  minds  of  the  jurors  and 
instructions  were  not  sufficiently  specific— Peo- 
ple V.  Manganaro.  112  N.  B.  436,  218  N.  Y.  9. 
It  is  the  duty  of  the  trial  justice  to  admonish 
counsel  to  restrain  his  acts  and  language  within 
the  methods  and  rules  fixed  by  law. — Id. 

Xm.  MOTIONS  FOR  NEW  TRIAL 
AND  IN  ARREST. 

^!=»9 1 1  (N.Y.)  A  motion  for  new  trial  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court.— People  v.  Sprague,  111  N.  E.  1077,  217 
N.   Y.  373. 

^=>942(1)  (N.Y.  Sup.)  In  prosecution  for  re- 
receiving  stolen  goods,  where  only  evidence 
against  defendant  was  that  of  accomplices,  while 
testimony  of  mother  of  one  of  them  was  only 
testimony  corroborative  of  theirs,  new  trial  will 
be  granted  for  newly  discovered  evidence  tend- 
ing to  destroy  corroborative  effect  of  mother's 
testimony.— People  v.  Kudon,  158  N.  Y.  S.  817. 
<S=>956(11)  (N.Y.)  Affidavit  of  defendant's 
counsel  held  not  competent  proof  that  any  juror 
was  guilty  of  misconduct,  where  the  statements 
of  jurors  contained  therein  were  unsworn  and 
were  mere  hearsay  statements  of  the  jurors. — 
People  V.  Sprague,  111  N.  E.  1077,  217  N.  Y. 
5i73. 

^=>957(3)  (N.Y.)  Jurors  cannot,  by  their  affi- 
davits averring  misconduct  outside  of  the  jury 
room,  attack  or  discredit  the  verdict  which  they 
have  in  fact  rendered.— People  v.  Sprague,  111 
N.   E.   1077,   217  N.   Y.   3f3. 

XV.   APPEAI«   AND   ERROR,   AND 
CERTIORARI. 

(A)  Form    of    Remedy,    Jarlsdiction,    and 

Rffflit  of  Review. 

^=»I004  (N.Y.Sup.)  The  right  of  appeal  is 
statutory,  and  only  such  appeals  may  dc  taken 
as  the  statute  permits,  and  the  right  may  be 
taken  away  entirely  without  infringing  any  con- 
stitutional right.— People  v.  Walsh,  158  N.  Y. 
S.  342. 

C=»I023(3)  (N.Y.Sup.)  Where  indictments  were 
dismissed,  but  the  court  ordered  the  cases  in- 
vestigated by  succeeding  grand  juries,  defend- 
ants cannot  appeal  from  such  order  on  the 
ground  that  the  court  was  without  jurisdiction, 
as  the  matter  might  be  reviewed  on  appeal  from 
a  subsequent  conviction.— People  v.  Walsh,  158 
N.  Y.  S.  342. 

(B)  Presentation  and  Reservation  In  Low- 
er   Conrt    of    Gronndxi    of    Revleiv. 


,  => 1 032(1)  (N.Y.Sup.)  The  objection  that  an 
indictment  under  which  conviction  was  had  does 
not  state  facta  constituting  a  crime,  if  not  raised 
by  demurrer  or  motion  on  the  trial,  or  in  ar- 


rest of  judgment,  cannot  be  raised  for  the  firvc 
time  on  appeal.— People  t.  Graff eo,  158  N.  Y.  Ss^ 
108a 

(D)  Record  and  Proceedlnflr*   Not  tn   Rec- 
ord. 

<d=s>l087(3)  (N.Y.Co.Ot)  Agreement  of  cooDsel, 
to  relieve  magistrate  of  reducing  testimony  to 
writing,  should  be  unequivocal  and  evldeDced 
by  writing  or  stipulation  in  open  court,  and  ap- 
pellate court  should  require  full  statement  of 
words  constituting  agreement,— People  ▼-  Fari- 
nelli.  l&S  N.  Y.  S.  1092. 

(B)   Aasiffnment  of  ESrrors  and  Briefs. 

«=»  1129(6)  (N.Y.Ck>.Ot.)  Assignments  of  enor 
alleging  that  evidence  of  defendant  and  bis  wit- 
nesses proved  him  not  guilty,  and  that  evidetire 
of  the  people  and  other  witnesses  was  inso^ 
cient  to  authorize  judgment,  held  to  authorize 
reversal  for  failure  of  magistrate  to  reduce 
testimony  to  writing.— People  ▼•  Farindli,  158 
N.  Y.  S.  1092. 

(O)  Re-rleir. 

<9=s>  1 134(10)  (N.Y.Sup.)  An  order  refusing  to  set 
a.side  an  indictment  may  be  reviewed  on  appeal 
from  the  judgment  of  conviction. — People  v. 
Walsh,  158  N.  Y.  S.  342. 

<S=»II56(5)  (N.Y.)  The  review  of  discretion  of 
court  on  motion  for  new  trial,  based  on  alleced 
irregularities  in  the  conduct  of  the  jurors,  is 
limited  to  ascertaining  whether  such  discretion 
was  abused  to  the  prejudice  of  the  appellant, 
and  correcting  the  abuse,  if  any. — People  v. 
Sprague.  Ill  N.  E.  1077,  217  N.  Y.  373, 
«S=>II58(1)  (N.Y.Sup.)  The  justices  of  the 
Court  of  Special  Sessions  being  constituted  tri- 
ers of  the  facts,  their  determination  should  not 
be  lightly  overturned  by  the  Appellate  Division. 
—People  v.  John  W.  Williams,  Inc.,  15S  N.  Y. 
S.  245. 

<S=^I  169(2)  (N.Y.)  Under  Code  Cr.  Proc  §  542, 
relating  to  technical  errors,  the  erroneous  ad- 
mission in  evidence  of  a  declaration  of  the  de- 
ceased that  defendant  had  shot  him,  when  the 
dying  declaration  of  the  deceased  to  the  same 
effect  had  been  properly  admitted,  was  not  re- 
versible error. — People  v.  Sprague,  111  N.  E. 
1077,  217  N.  Y.  373. 

(H)   Determination     and      Disposition     oC 
Cause. 

<g=>  1186(1)  (N.Y.Sup.)  Under  the  authority  giv- 
en the  Appellate  Division  by  Code  Cr.  Proc.  | 
527,  to  order  a  new  trial  if  satisfied  that  justice 
requires  it,  it  may  reverse  for  excessive  sen- 
tence.—People  V.  Miles,  158  N.  Y.  S.  819. 
<$=»  1186(4)  (N.Y.)  Argument  of  counsel  heU 
not  within  Code  Cr.  Proc.  {  542,  providing  for 
disregard  of  technical  errors.— People  v.  Man- 
ganaro. 112  N.  E.  436,  218  N.  Y.  9. 

XVII.   PUiaSKMENT  AKB  PBEVEM- 
TlOlf  OF  CRIME. 

(8=s>l208(3)  (N.Y.Sup.)  Though  a  cotirt  had  ju- 
risdiction of  the  person  and  of  the  offense,  a 
sentence  in  excess  of  the  authority  given  it  by 
statute  was  void.— People  ex  rel,  Friedman  v. 
Hayes,  158  N,  Y.  S.  949. 
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«=>I209  (N.T.Sup.)  Where  sentence  is  void, 
the  action  of  the  court  in  expunging  the  first 
sentence  and  imposing  another  does  not  sub- 
ject the  felon  to  double  punishment,  within 
Const,  art.  1,.  §  6.— People  ex  rel.  Friedman  v. 
Hayes,  158  N.  Y.  S.  949. 

The  criminal  court  having  jurisdiction  does 
not  lose  it  by  imposing  an  illegal  sentence,  but 
may  substitute  a  legal  sentence,  notwithstand- 
ing the  illegal  sentence  has  been  partly  ex- 
ecuted.—Id. 

CROSS-EXAMINATION. 

See  Evidence,  «3»658;    Witnesses,  «s>3C0. 

CROSSINGS. 

See  Bailroads,  «s>324,  348. 


CURTESY. 


See  Dower. 


CUSTOMS  AND  USAGES. 

^=»I5(1)  (N.Y.Sup.)  Where  telegrams  offering 
and  accepting  employment  do  not  state  the 
length,  evidence  of  a  custom  in  that  business  to 
terminate  einployment  on  two  weeks'  notice  is 
admissible.— De  Carlton  v.  Glaser,  158  N.  Y.  S. 
271. 

CY  PRES  DOCTRINE. 

See  Charities,  ^8»37. 

DAMAGES. 

See  Landlord  and  Tenant,  ^Sdl42;  Libel  and 
Slander,  ^s»89;  Master  and  Servant,  ^s» 
885-393^;  Negligence,  €=»101;  Sales,  «=» 
377-387,  415-418;  Trial.  <&»315;  Trover 
and  Conversion,  ^5»47,  62. 

XXL   GROUNDS  AND   SUBJECTS   OF 
COMPENSATORY  DAMAGES. 

(A)  Direct     or     Remote,     COBtlnseiftt,     or 
ProspectlTe  Conseanences  or  Losses. 

^s»40(4)  (N.Y.Sup.)  In  action  for  damages 
from  defendant's  breach  of  agreement  to  furnish 
auto  truck  for  30  days  at  agreed  price  per  day, 
plaintiff,  where  there  was  no  showing  that  other 
auto  trucks  could  not  be  hired,  held  not  entitled 
to  special  damages  for  the  loss  of  its  contract 
with  a  house  wrecker.— Hoch berg  Contracting 
Co.  V.  F.  &  P.  Auto  Transp.  Co.,  158  N.  Y.  S. 
879. 

In  action  for  damages  from  defendant's 
nonperformance  of  its  agreement  to  furnish  an 
auto  truck  to  haul  bricks,  where  there  was  no 
showing  that  plaintiff's  agreement  to  furnish  the 
brick  to  a  third  party  was  ever  known  to  defend- 
ant, loss  of  such  contract  was  not  recoverable 
as  special  damages.— Id. 

^=»45  (N.Y.Snp.)  In  the  absence  of  a  showing 
of  fraud  inducing  a  contract  to  give  practical 
lessons  in  flying,  the  railroad  fare  and  expenses 
from  the  student's  home  to  the  place  of  instruc- 
tion is  not  a  prbper  clement  of  damages  for 
breach  of  contract.— Mitchell  v.  Heinrich  Aero- 
plane Co..  158  N.  Y.  S.  728. 


VI.   MEASURE  OF  DAMAGES. 
(C)  Breaelt  of  Contract. 

^s»l20(l)  (N.Y.Sup.)  On  breach  of  an  agre^ 
ment  to  furnish  auto  truck  for  30  days  at  $24 
per  day,  the  ordinary  measure  of  damages  would 
be  the  difference  between  the  agreed  price  and 
the  usual  market  price  for  the  hire  of  the  auta 
truck.— Hochberg  Contracting  Co.  v.  F.  A  P. 
Auto  Transp.  Co.,  158  N.  Y.  S.  879. 

The  value  of  plaintiff's  contract  with  a  house 
wrecker  to  take  away  bricks  would  ordinarily  bo- 
the  difference  between  the  agreed  price  of  the 
bricks   which   the   wrecker  had   agreed  to   sell 

f)laintiff,  and  the  market  price  of  such  bricks  de- 
ivered  at  a  building  in  course  of  demolition.— Id. 

VII.   INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

e=»l3l(l)  (N.Y.Sup.)  Verdict  for  $2,700  for 
severe,  painful,  personal  injury,  with  pain  con- 
tinuing for  two  years,  and  likely  to  continue 
for  several  years,  and  verdict  for  $1,500  for 
personal  injury,  incapacitating  for  lO  months 
and  still  causing  pain,  held  not  excessive.— Duke 
V.  Fargo,  158  N.  Y.  S.  1009. 
^=»I32(1)  (N.Y.Sup.)  In  action  against  railroad:' 
for  serious  injuries  to  its  freight  conductor  in: 
interstate  commerce,  verdict  of  $40,000  was  ex- 
cessive by  $15,000.— McAuliffe  v.  New  York 
Cent.  &  H.  R.  R.  Co..  158  N.  Y.  S.  922. 
«=5»I32(7)  (N.Y.Sup.)  Verdict  of  $4,500  for  per- 
sonal injuries  to  plaintiff,  who  was  struck  by 
defendant's  automobile,  held  not  excessive.— 
Peterson  v.  Eighmie,  158  N.  Y.  S.  202. 
<$=>I32(15)  (N.Y.Sup.)  Verdict  of  $700  to  one 
injured  by  falling  into  elevator  well  on  defend- 
ant's premises  held  inadequate,  where  plaintiff* 
had  incurred  expenditures  of  more  than  $500 
on  account  of  the  injuries,  which  were  perma- 
nent in  character.— Miller  v.  Barker,  Rose  &. 
Clinton  Co.,  158  N.  Y.  S.  885. 

VIII.   PLEADING,  EVIDENCE,   AND 
ASSESSMENT. 
(B)  IfiTldenee. 

^=>I58(3)  (N.Y.Sup.)  Where  the  only  pain  to 
a  woman  plaintiff  pleaded  or  specified  in  the 
bill  of  particulars  was  from  fracture  of  the  pel- 
vis, it  is  error  to  receive  evidence  that  the  fra<'- 
ture  prolonged  i)laintiff's  pain  at  menstrual 
periods.— Shalkowitz  v.  J,  M.  Horton  Ice  Cream. 
Co.,  158  N.  Y.  S.  519. 

^=>I63(1)  (N.Y.Sup.)  The  burden  is  upon  the 
plaintiff  to  prove  his  damages  for  breach  of 
contract  for  which  he  sues.— Austin  Baldwin 
&  Co.  V.  Kohler,  158  N.  Y.  S.  278. 
«=>I63(1)  (N.Y.Sup.)  Where  there  was  n»  evi- 
dence of  damages  from  a  breach  of  contract,  the 
judgment  of  $700  for  plaintiff  was  erroneous. — 
Hochberg  Contracting  Co.  v.  F.  A  P.  Auto 
Transp.  Co.,  158  N.  Y.  S.  879. 
<g=>l63(2)  (N.Y.Sup.)  The  burden  of  proving 
his  damages  being  upon  the  plaintiff,  who  sues 
for  breach  of  contract,  it  is  immaterial,  upon 
the  question  of  waiver,  whether  defendants  on 
the  trial  proved  that  the  damages  alleged  could 
have  been  reduced. — ^Austin  Baldwin  &  Co.  v. 
Kohler,  158  N.  Y.  S.  278. 
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«=»I63(4)  (N.Y.Sup.)  Contract  of  plaintiff  to 
handle  decedent's  export  business  for  one  year, 
through  its  agents,  domestic  and  foreign,  is  not 
a  contract  for  services,  so  as  to  relieve  plaintiff 
from  proving  the  amount  of  damages  incurred 
through  its  breach.— Austin  Baldwin  &  Co.  v. 
Kohler.  158  N.  Y.  S.  27a 
<8=»I88<2)  (N.Y.Sup.)  The  cost  price  of  arti- 
cles destroyed  does  not  establish  their  value  at 
trial,  and  a  judgment  awarding  practically  the 
full  cost  price,  which  was  the  only  evidence  of 
value,  is  not  only  excessive,  but  conjectural.— 
Kaninsky  v.  Purcell  &  Gilfeather,  158  N.  Y.  S. 
165. 

^=»  1 89  (N.Y.  Sup.)  Evidence  in  an  action 
against  a  city  for  breach  of  contract  to  build,  by 
a  certain  day,  an  entrance,  on  or  adjacent  to 
plaintiff's  premises,  to  a  subway  station,  held 
insufficient  to  show  what  injury  to  plaintiff's 

•roperty  was  caused  thereby.— Straus  v.  City  of 

^ew  York,  158  N.  Y.  S.  928. 

DEATH. 

See  Dismissal  and  Nonsuit,  ^=»42 ;  Master  and 
Servant,  ^=»386;  Negligence,  ^=>98;  Part- 
nership, ^5»257. 

X.   EVTDElfCE  OF  DEATH  AND  OF 
SURVIVOKSHIP. 

^=>5  (N.Y.Sur.J  Where  two  persons  perished 
in  a  common  disaster,  there  is  no  presumption 
that  either  survived  the  other,  or  that  they 
died  simultiineously.— In  re  Fowles'  Will,  158 
N.  Y.  S.  456. 

n.  ACTIONS  FOR  CAUSING  DEATH. 
(B)   Jnrladiotion,  Venue,  and  Limitations. 

«»38  (N.Y.Sup.)  Code  Civ.  Proc.  S  1902,  giv- 
ing a  cause  of  action  for  death  caused  by  neg- 
ligence, does  so  only  upon  condition  that  the  ac- 
tion be  commenced  within  2  years  after  the 
death. — Fallert  v.  Massachusetts  Bonding  &  Ins. 
Co..  158  N.  Y.  S.  658. 

Action  on  bond  of  insurance  company  under 
seal  to  recover  for  death  caused  by  explosion  is 
not  merely  an  action  on  a  sealed  instrument, 
suable  within  20  years,  under  Code  Civ.  Proc. 
§  381,  but  is  based  on  the  wrongful  death  stat- 
ute (Code  Civ.  Proc.  §  1902),  and  to  be  com- 
menced within  2  years  from  tne  death.— Id. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Banks  and  Banking,  ^s»119, 
299. 

DECEIT. 

See  Fraud. 

DECLARATIONS. 

See  Criminal  Law,  «=»415;  Evidence,  «s>271. 

DEEDS. 

See  Covenants;  Fraudulent  Conveyances; 
Mortgages;    Taxation,  <d=»764,  788. 

DEFAULT. 

See  Judgment,  e=>109,  100;  Justices  of  the 
Peace,  ^=»122 ;  Vendor  and  Purchaser,  ^=» 
ISo. 


See  Carriers,  <d=»88,  100,  174;    Gifts;    8ales, 
<$=>79.  81.   160-180,  316,   324. 


DELAY. 

See  Carriers,  ^=s>100. 

DELEGATION  OF  POWER. 

See  Constitutional  Law,  ^=»68. 

DELIVERY. 

988,  100,  174 
>-180,  316,  35 

DEMAND. 

See  Jury,  ^=>25. 

DEMURRER. 

See  Pleading,  <&=»194-218. 

DEPOSITIONS. 

See  Courts,  «=»190. 

^=»7  (N.Y.Sup.)  Where  plaintiffs  appealed 
from  the  order  permitting  defendants  to  amend 
their  answer,  held  that,  pending  appeal,  a  mo- 
tion for  an  open  commission  to  take  testimony 
of  witnesses  in  a  foreign  state  to  support  the 
new  defense  would  be  denied.— Holland  v.  West- 
ern Union  Telegraph  Co..  158  N.  Y.  S.  151. 
^=»4I  (N.Y.Sup.)  While  an  open  commission 
to  examine  witnesses  upon  oral  interrogatories 
is  unusual,  and  apt  to  be  expensive,  intermina- 
ble, and  harassing:,  it  should  not  be  denied, 
where  the  difficulties  of  the  plaintiffs  case  re- 
quire it  in  order  to  obtain  proofs. — Martin  v. 
New  Trinidad  Lake  Asphalt  Co.,  168  N.  Y.  S. 
248. 

^=>84  (N.Y.Sup.)  Where,  on  motion  for  com- 
mission to  take  the  testimony  of  a  nonresident 
witness,  it  was  directed  that  no  one  other  than  the 
commissioner  and  the  witness  should  be  pres- 
ent, the  opposite  parties  may  apply  for  a  sup- 
plemental examination.— Weeks  v.  Sawyer,  158 
N.  Y.  S.  1054. 

DEPOSITS. 

See  Banks  and  Banking,  <ds»119-148,  299. 

DESCENT  AND  DISTRIBUTION. 

See    Dower;     Executors    and    Administrators; 
Mortgages,  «=»372;    Wills. 

I.  HATURE  AHB  COURSE  IK  GEN- 
ERAI.. 

«=»5  (N.Y.Sur.)  The  law  of  the  place  of  a 
decedent's  domicile  governs  all  <Hie6tions  of 
devolution  of  personal  property.— in  re  Van 
Kleeck,  158  N.  Y.  S.  539. 

n.   PERSONS   ENTITLED  AND  THEIR 
RESPECTIVE  SHARES. 

(A)  Heirs  and  Next  of  Kta. 

«ss>4l  (N.Y.Sur.)  Under  Deceiaent  Estate  Law, 
§  88,  subd.  4,  and  section  90,  decedent's  maternal 
half-blood  cousins  inherit  equally  with  maternal 
whole-blood  cousins.— In  re  MilUman.  158  N.  Y. 
S.  995. 
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DESCRIPTION. 

See  Taxation,  «S9421,  422,  764. 

DIRECTING  VERDICT. 

See  Wills,  •»»327. 

DISBARMENT. 

See  Attorney  and  Client,  «s>3&-S8. 

DISCHARGE. 

See  Accord  and  Satisfaction ;  Bankruptcy.  ^» 
425;  Compromise  and  Settlement;  Master 
and  Servant,  ^=935;  Principal  and  Surety, 
<&»100-129;  Trusts,  <^»ie2. 

DISCOVERY. 

See  Courts,  «=>189. 

II.   UNDER  STATirrORT  PROVI- 
SIONS. 

(A)  Interroffatorles    and    Examination    of 

Parties  and  of  Otlter   Persons. 

^=s>36  (N.Y.Sup.)  Where  plaintiff  demanded  an 
accounting,  examination  of  defendant  before 
complaint  served  will  not  be  granted  to  enable 
plaintiff  to  ascertain  whether  he  had  a  cause 
of  action.— HilUs  v.  Ferguson,  15S  N.  Y.  S. 
61S. 

^=»38  (N.Y.Sup.)  An  order  for  examination  of 
defendant  before  trial,  as  to  matter  concerning 
his  affirmative  counterclaim,  will  be  vacated. — 
R.  F.  Conway  Co.  v.  Cumisky,  158  N.  Y.  S. 
334. 

^=>38  (N.Y.Sup.)  Where  plaintiff  demanded  an 
accounting,  examination  of  defendant  before 
complaint  served  will  not  be  granted  to  enable 
plaintiff  to  obtain  evidence.— Uillis  v.  Ferguson, 
158  N.  Y.  S.  613. 

<$=»49  (N.Y.Sup.)  Under  Code  Civ.  Proc.  |  872, 
subd.  7,  person  in  charge  of  corporation's  sales 
office  to  accept  orders,  and  under  supervision 
of  its  main  omce  in  the  state,  held  not  a  "man- 
aging agent,*'  who  might  be  examined  before 
trial.— Vaiiey  v.  Wayne  Oil  Tank  &  Pump  Co., 
158  N.  Y.  S.  155. 

^=^49  (N.Y.Sup.)  Under  Code  Civ.  Proc.  §  872, 
subd.  7,  as  amended  by  Laws  1911,  c.  781,  and 
Laws  1913,  c.  278,  plaintiff,  on  an  order  for  ex- 
amination before  trial,  was  entitled  to  examine 
defendant  by  its  officers,  or  manaeiug  agent.— 
Flamingo  Film  Co.  v.  World  Film  Corp.,  158  N. 
Y.  S.  690. 

«=»74  (N.Y.Sup.)  Under  Code  Civ.  Proc.  {  872, 
subd.  7,  as  amended  by  Laws  1911,  c.  781,  the 
books  of  an  adverse  corporation  cannot  be  pro- 
duced for  examination  and  for  admission  in  evi- 
dence, where  the  order  does  not  direct  their 
production.— Varley  v.  Wayne  Oil  Tank  &  Pump 
Co.,  158  N.  Y.  S.  155. 

(B)  Production    find    Inspection    of    IVrlt- 

InffS  and  of  Other  Matters. 

«s»84  (N.Y.Sup.)  Under  Code  Civ.  Proc.  §  872, 
subd.  7,  as  amended  by  Laws  1911,  c.  781,  and 


Laws  1913,  c.  278,  plaintiff,  on  an  order  for 
examination  before  trial  of  defendant  corpora- 
tion by  its  officers  or  managing  agent,  could  re- 
quire production  of  books  and  papers  to  be  re- 
ceived in  evidence.— Flamingo  Film  Co.  v.  World 
Fihn  Corp.,  158  N.  Y.  S.  690. 
^=s>89  (N.Y.Sup.)  Discovery  and  inspection  of 
books  of  the  predecessor  of  a  corporation,  which 
purchased  automobiles  and  accessories  from  the 
insolvent,  will  not  be  granted  the  purchasers  of 
the  insolvent  business,  after  bankruptcy,  as 
against  the  corporation,  in  the  absence  of  a 
showing  that  such  predecessor's  contract  requir- 
ing an  accounting  was  assigned  to  the  corpora- 
tion.—Associated  i  cozier  Purchasers  v.  Harry  S. 
Houpt,  Inc.,  158  N.  Y.  S.  725. 

DISCRETION  OF  COURT. 

See  Appeal,  <ft»941-959;    Criminal  Law,  «=» 
911,  1156;   Pleading,  «8=»236. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  «=»790,  927;'  Receivers,  «=»180; 
Trial,  e=»165. 

I.  TOLUNTABT. 

^=s>39  (N.Y.Sup.)  A  motion  to  discontinue  is 
properly  for  leave  to  discontinue,  and  the  prop- 
er order  thereon  is  one  allowing  a  discontinu- 
ance on  payment  of  costs,  if  imposed ;  and 
hence  a  judgment  that  the  action  be  discontin- 
ued, with  costs,  was  improper.— Anderson  v,  A. 
E.  Norton,  Inc.,  158  N.  Y.  S.  152. 

^=»42  (N.Y.Sup.)  In  an  action  for  death 
against  several  defendants,  plaintiff  by  dismiss- 
ing as  to  a  defendant,  abandoned  all  allegations 
of  the  complaint  as  to  him,  and  in  effect  elim- 
inated them.— Laks  v.  Keller,  158  N.  Y.  S.  514. 

n.  INVOLUNTA&T. 

«=5>60(1)  (N.Y.Sup.)  Where  plaintiff,  after  his 
motion  to  discontinue  and  an  order  thereon, 
fails  to  take  proper  steps  or  proceed  in  the  ac- 
tion, the  defendant's  remedy  is  by  motion  to 
dismiss  the  complaint  for  want  of  prosecution. 
—Anderson  v.  A,  E.  Norton,  Inc.,  158  N.  Y.  S. 
152. 

DISQUALIFICATION. 

See  Judges,  ^=^56. 

DISTRIBUTION. 

See  Descent  and  Distribution ;    Executors  and 
Administrators,  ^Sd294,  315. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Municipal  Corporations,  ^=>149,  162. 

DIVISION. 

See  Attorney  and  Client,  ^=s>39. 
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DIVORCE. 

See  Jndgment,  «=»284,  910. 

V.  ALXMOmr.   ALLOWANCES,   AHD 
DISPOSITION   OF  PBOPEBTT. 

^=>201  (N.Y.Sup.)  Temporary  alimony  and 
counsel  fees  in  a  separation  suit  may  not  be 
denied  on  the  pleadings  and  submitted  affida- 
vits merely  because  the  affiants  show  lack  of 
jurisdiction,  under  Code  Civ,  Proc.  §  1763, 
subd.  3,  as  to  required  residence  of  parties  in 
such  a  suit— Wade  v.  Wade.  158  N.  Y.  S.  555. 
^=»225  (N.Y.Sup.)  Temporary  alimony  and 
counsel  lees  in  a  separation  suit  may  not  be 
denied  on  the  pleadings  and  submitted  affida- 
vits merely  because  the  affiants  show  lack  of 
jurisdiction,  under  Code  Civ.  Proc.  §  1763, 
subd.  3,  as  to  required  residence  of  parties  in 
such  a  suit.— Wade  v.  Wade,  158  N.  Y.  S.  556. 
4S=»263  (N.Y.Sup.)  Wifes,  obtaining  final  de- 
cree in  action  for  divorce  for  the  payment  of 
nlimony  in  installments,  docketing  the  amount 
of  unpaid  alimony  at  foot  of  original  decree, 
can  enforce  it  by  execution. — ^Farquhar  v.  Far- 
.quhar,  158  N.  Y.  S.  194, 

VII.   OPERATION  AND  EFFECT  OF 

DIVORCE,  AND   RIGHTS   OF 

DIVORCED  PERSONS. 

'C=>327  (N.Y.Sup.)  Where  Nevada  District 
<."'ourt  had  jurisdiction  of  parties  to  divorce  ac- 
tion, it  was  competent  for  it  to  determine  essen- 
tial facts  with  respect  to  domicile  to  confer  ju- 
risdiction over  subject-matter.—Tiedemann  v. 
Tiedemann,  158  N.  Y.  S.  851. 
^=s>33l  (N.Y.Sup.)  In  action  to  recover  arrears 
of  alimony  alleged  to  be  due  under  an  order  of 
Illinois  court,  where  there  is  no  evidence  as  to 
the  law  of  Illinois  upon  the  question  in  litiga- 
tion, the  court  is  governed  by  the  law  of  the 
forum.— Mills  v.  Mills,  158  N.  Y.  S.  753. 

Where  a  wife's  action  for  an  absolute  divorce 
and  the  husband's  cross-action  for  an  absolute 
divorce  were  terminated  by  final  judgment  of  an 
Illinois  court  for  the  husband,  without  any  de- 
cree for  alimony,  no  action  could  be  maintained 
in  New  York  on  order  of  the  Illinois  court  for 
temporary  alimony.— Id. 

iS=»33l  (N.Y.Sup.)  Where  Nevada  divorce  de- 
cree for  wife  contained  no  reservation  of  power 
to  modify  alimony  and  support  and  maintenance 
for  child,  the  wife,  in  courts  of  New  York,  could 
recover  amount  thereby  establishod  to  be  due  her. 
—Tiedemann  v.  Tiedemann,  158  N.  Y.  S.  851. 

Divorce  decree  of  Nevada  District  Court,  ad- 
judging plaintiff  wife  entitled  to  one-half  com- 
munity property,  wherever  situate,  though  en- 
forceable in  personam  against  husband  in  Ne- 
vada as  to  property  elsewhere,  had  no  extra- 
territorial effect  to  operate  on  his  propertv  in 
state  of  New  York;  Const.  U.  S.  art.  4,  8  1. 
not  applying  to  decrees  in  equity.— Id. 

DOCKETS. 

Set  Judgment,  «=9284 ;  Trial,  ^=>9. 

DOCUMENTS. 

See  Criminal  Law,  ^=3>442 ;   Evidence,  ^=:>354- 
380. 


DOMICILE. 

See  Eaections,  ^=5>74;  Venue,  ^=»27. 
^=»2  (N.Y.Sup.)  While  in  many  instances  there 
is  a  difference  between  the  legal  intendment  of 
the  terms  **residence"  and  "domicile."  in  the 
matter  of  succession  and  transfer  taxes  the  the- 
ory of  the  action  of  the  taxing  power  renders 
them  synonymous. — ^In  re  Martin  s  Estate,  158 
N.  Y.  S.  915, 

te=>4(l)  (N.Y.Sup.)  Party  who  lived  in  New 
York  in  the  winter,  except  for  occasional  trips, 
occupying  same  suite,  where  he  kept  a  few  be- 
longin|B,  but  going  abroad  in  summer,  where  he 
lived  in  hotels  and  an  apartment  maintained 
by  himself  and  a  friend,  held  domiciled  in  New 
York.^In  re  Martin's  Estate,  158  N.  Y.  S.  915. 
^:=s>8  (N.Y.Sup.)  In  proceedings  to  collect  a 
transfer  tax,  where  it  is  shown  that  decedent'ei 
domicile,  up  to  a  certain  period,  was  New  York, 
burden  of  proof  rests  on  a  party  desiring  to 
show  a  dinerent  one. — In  re  Martin's  Estate, 
158  N.  Y.  S.  915. 

^=»I0  (N.Y.Sup.)  In  proceedings  to  collect 
transfer  tax,  evidence  held  to  show  that  dece- 
dent considered  New  York  his  domicile,  after 
purchasing  lease  of  house  in  London,  where  he 
had  been  accustomed  to  spend  considerable  part 
of  time.— In  re  Martin's  Estate,  158  N.  Y.  S. 
915. 

DONATIONS. 


See  Gifts. 


DOWER. 


See  Marriage;    Pleading,  <g=>345;    Wills,  ^=» 

782. 

I.   NATURE   AND   REQUISITES. 

<S=»7  (N.Y.Sup.)  To  entitle  a  wife  to  dower,  the 
husband  must  be  seised  either  in  fact  or  in  law 
of  a  present  freehold  in  the  premises,  as  well  ad 
of  an  estate  of  inheritance.— Purdy  v.  Purdy, 
158  N.  Y.  S.  683. 

®=s>IO  (N.Y.Sup.)  Where  a  husband  aliens  his 
lands  in  his  lifetime,  widow's  remedies  to  secure 
dower  are  first  applied  to  lands  unsold.— Spring- 
steen V.  Springsteen,  158  N.  Y.  S.  848. 

m.  RIGHTS  AND  REMEDIES  OF 
WIDOW. 

^s»72  (N.Y.Sup.)  In  action  for  dower,  agree- 
ment set  up  by  answer,  whereby  deceased,  in 
consideration  of  services  rendered,  was  to  leave 
defendant  his  interest  in  land  at  his  death,  could 
not  be  enforced;  the  remedy  being  by  an  action 
for  damages  for  a  breach  of  contract— Purdy  v. 
Purdy,  158  N.  Y.  S.  683. 

i8=»l  14(4)  (N.Y.Sup.)  Where  actual  partition  of 
widow's  life  interest  in  residence  under  he^  hus- 
band's will  and  her  dower  interest  is  impracti- 
cable, separate  dower  interest  is  not  subject  of 
sale,  and  cannot  be  charged  on  fee  in  hands  of 
remainderman.— Springsteen  y.  Springsteen,  158 
N.  Y.  S.  848. 

DRAINS. 

See  SUtutes,  «=>07. 

DRAMSHOPS. 

See  Intoxicating  liquors. 
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DUE  PROCESS  OF  LAW. 

See  Constittttioiial  Law,  «=>278,  280. 

EARNINGS. 

See  BzemptioQB. 

EASEMENTS. 

See  Highways. 

ELECTION. 

See  Pleading,  «=»3e8;  Wills,  «=»T82,  786. 

ELECTION  OF  REMEDIES. 

See  Principal  and  Agent,  ^=>184. 

ELECTIONS. 

See  Judges,  ^=»3 ;  Municipal  Corporations,  ^» 
918. 

m.  IXEOTION    DISTRICTS    OR    PRE* 
CINOTS  AND  OFFICERS. 


e=»53  (N.Y.Sup.)  Under  Election  Law,  «  190, 
amended  by  Laws  1913,  c.  800,  and  Election 
Law,  f  19T,  and  the  County  Law,  amended  by 


I^ws  1914,  c.  358,  the  board  of  supervisors  held 
empowered  to  fix  the  salary  of  the  chief  clerk 
of  the  board  of  elections  of  Ulster  county  .—Peo- 
ple ex  rel.  Simpson  v.  Snyder,  158  N.  Y.  S. 
937. 

IV.   QUALIFICATIONS  OF  VOTERS. 

«=>74  (N.Y.Sup.)  Under  Const,  art  2,  8  3,  one 
having  an  actual  city  residence  and  leaving  it 
for  service  in  a  United  States  arsenal,  did  not 
thereby  lose  his  residence,  but  might  legaUy 
register  therefrom,  although  the  house  where 
he  formerly  resided  was  vacant.— In  re  Lewis, 
158  N.  Y.  S.  1036. 

V.   REGISTRATION  OF  VOTERS. 

C=>f06  (N.Y.Sup.)  One  employed  in  and  resid- 
ing In  the  limits  of  a  United  States  arsenal, 
and  registering  as  of  his  former  residence  in  the 
city,  will  not  oe  removed  from  the  registry  list 
for  his  failure  to  file  with  registration  officers 
the  statement  required  by  Election  Law,  |  163. 
—In  re  Lewis,  158  N.  Y.  S.  1036. 

VI.   If OMINATION S  AND  PRIMART 
ELECTIONS. 

«=»I21(2)  (N.Y.Sup.)  Under  Election  Law,  |$ 
87,  38,  providing  that  "each  member  of  a  coun- 
ty committee  shall  be  an  enrolled  voter  of  the 
party"  and  shall  serve  until  election  of  his  suc- 
cessor, one  not  enrolled  at  the  time  of  his  elec- 
tion as  committeeman  is  not  eligible. — In  re 
Werther,  158  N.  Y.  S.  321. 

Notwithstanding  Election  Law,  §8  55a,  125, 
an  objection  to  the  eligibility  of  a  county  com- 
mitteeman, not  raised  before,  may  be  raised 
after,  his  election.— Id. 

VII.  BALLOTS. 

«^»I94(1)  (N.Y.Sup.)  Under  Election  Law,  | 
86,  defining  void  ballots,  a  ballot  which,  in  ad- 


dition to  votinff  cross  marks,  bore  a  small  pen- 
cil mark  just  following  the  name  of  the  candi- 
date, was  void.— People  ex  rel.  Lytle  v.  John- 
son, 158  N.  Y.   S.   232. 

Election  Law,  §  358,  subd.  4,  docs  not  au- 
thorize the  making  of  any  mark  upon  a  ballot 
other  than  the  required  cross  mark,  or  the 
name  of  a  person  not  appearing  on  the  ballot 
for  whom  the  voter  desires  to  vote.— Id. 
€=»I94(7}  (N.Y.Sup.)  Under  Election  Law,  § 
86,  defining  void  ballots,  a  ballot  having  sur- 
plus cross  mark  was  void.— People  ex  rel.  Lytle 
v.  Johnson,  168  N.  Y.  S.  232. 

X.   CONTESTS. 

<S=s>269  (N.Y.Sup.)  A  void  ballot  may  be  at- 
tacked in  any  proper  tribunal  for  any  and  all 
causes  vitiating  its  legality.— People  ex  rel. 
Lytle  V.  Johnson,  158  N.  Y.  S.  232. 
^=»29l  (N.Y.Sup.)  The  presumption  is  that  a 
edanting  pencil  mark  upon  a  ballot  was  upon  it 
when  it  left  the  voter*s  hands,  and  a  mere  sur- 
mise that  it  was  accidentally  made  by  one  of 
the  inspectors  could  not  rebut  the  presumption; 
nor  was  it  defeated  by  the  rejection  of  the  bal- 
lot as  void  on  another  ground.— People  ex  rel. 
Lytie  V.  Johnson,  158  N.  Y.   S.  232. 

ELEVATORS. 

See  Master  and  Servant,  «=:»121,  236;    Negli- 
gence, ^=:>55,  66. 

EMINENT  DOMAIN. 

See  Constitntional  Law,  <9»>280. 

I.   NATURE,    EXTENT,   AND   DELEGA- 
TION OF  POWER. 

<S=»2(1)  (N.Y.Sup.)  Ordinance  of  the  city  of 
Niagara  Falls,  forbidding  erection  or  operation 
of  factory  within  prescribed  residence  district 
without  consent  of  owners  of  two-thirds  of  res- 
idences, in  view  of  its  exceptional  scenic  beau- 
ty, its  historical  associations,  etCj  held  not  tak- 
ing of  private  property  without  just  compensa- 
tion in  violation  of  Const  N.  Y.  art.  1,  §  4.— 
In  re  Russell,  158  N.  Y.  S.  162. 

m.   PROCEEDINGS   TO   TAKE   PROP- 

ERTT  AND  ASSESS  COM- 

PENSATION. 

«®=»I7I  (N.Y.Sup.)  Where  the  majority  of  tlic 
taxpayers  voted  in  favor  of  the  proposition  pre- 
sented by  Laws  1915,  c  717,  concerning  flood 
abatement,  on  a  special  form  of  ballot  provid- 
ed for  in  the  act,  the  necessity  of  compliance 
with  General  Municipal  Law,  §  6,  providing 
that  a  resolution  for  a  funded  debt  shall  pro- 
vide for  taxation,  could  not  be  raised  in  a  con- 
demnation proceeding  under  the  act,  where  the 
validity  of  the  bonds  issued  pursuant  to  such 
vote  was  not  a  subject  of  inquiry.— Flood 
Abatement  Commission  of  Olean  v.  Merritt, 
158  N.  Y.  S.  289. 

^=s>l9l(l)  (N.Y.Sup.)  A  petition  in  the  language 
of  the  statute,  whicn  alleges  that  all  preliminary 
steps  requirea  by  law  to  entitle  the  plaintiff  to 
institute  proceedings  under  Laws  1915,  c.  717, 
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coDcerning  flood  abatement,  have  been  taken,  al- 
though it  is  a  statement  of  a  conclusion  to  be 
drawn  from  many  facts,  is  suflicient^Flood 
Abatement  Commission  of  Olean  v.  Merritt,  158 
N    Y    S.  289 

<&^I9I(3)  (n!y.Sup.)  Under  Code  Civ.  Proc.  | 
3360,  subd.  3,  concerning  the  petition  in  con- 
demnation proceedings  petition  to  acquire 
lands,  under  Laws  1915,  c.  717,  concerning 
flood  abatement,  was  held  insufiicient,  as  not 
definitely  stating  the  public  use  for  which  the 
property  was  required,  and  in  not  stating  facts 
showing  the  necessity  of  acquiring  the  defend- 
ant's land.— Flood  Abatement  Commission  of 
Olean  v.  Merritt,  158  N.  Y.  S.  289. 
t$=5>l95  (N.Y.Sup.)  In  view  of  Code  Civ.  Proc 
§  3365^  section  1776  does  not  apply  to  an  an- 
swer m  condemnation  proceedings,  and  the 
plaintiff,  a  corporation  organized  under  Laws 
1915,  c  717,  concerning  flood  abatement,  must 
prove  its  corporate  existence.— Flood  Abate- 
ment Commission  of  Olean  v.  Merritt,  158  N. 
Y.    S.   289. 

Under  the  condemnation  law,  where  an  alle- 
gation in  the  petition  that  plaintiff  has  been 
unable  to  agree  with  the  owners  of  property 
for  its  purchase,  and  the  reasons  for  such  in- 
ability is  denied,  it  must  be  proved.— Id. 

In  condomnatiou  proceedings  under  Laws 
1915,  c  717  concerning  flood  abatement,  a  gen- 
eral denial  of  a  general  allegation  in  the  peti- 
tion that  all  preliminary  steps  required  have 
been  taken  will  compel  the  plaintiff  to  prove 
every  essential  condition.— Id. 
^=»247(1)  (N.Y.Sup.)  An  award  in  condemna- 
tion, when  conflrmed  by  the  court,  is  not  a  judg- 
ment, so  as  to  bear  interest,  under  Code  Civ. 
Proc.  §  1211,  providing  for  a  judgment  for  mon- 
ey bearing  interest  from  time  it  is  entered.— In 
re  Commissioners  of  Palisades  Interstate  Park, 
158  N.  Y.  S.  932. 

^=»247(2)  (N.Y.Sup.)  An  award  in  condemna- 
tion for  the  Palisades  Park,  under  Laws  1900, 
c.  170,  held  not  to  bear  interest  till  after  final 
adverse  disposition  by  Court  of  Appeals  of  mo- 
tion to  abandon  proceedings  against  persons  to 
whom  award  was  made.— In  re  Commissioners 
of  PaUsades  Interstate  Park,  158  N.  Y.  S.  932. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  ^=s»27. 

ENTIRE  CONTRACTS. 

See  Contracts,  ^=>171. 

EQUALIZATION. 

See  Taxation,  «s>460. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitotional  Law,  «=»225,  249. 

EQUITABLE  ESTOPPEL 

See  Estoppel. 


EQUITY. 

See  Cancellation  of  Instruments;  Conversion; 
Courts,  ^=»188;  Estoppel;  Fraudulent  Con- 
veyances :  Injunction ;  Limitation  of  Actions, 
<S=s>36;  Nuisance,  ^=s>27;  Partition;  Quiet- 
ing Title;  Receivers;  Specific  Performance; 
Trusts. 

n.   LACHES    AMD    STAIJB    DEHANDS. 

«9=s>84  (N.Y.Sup.)  The  doctrine  of  laches  is  ap- 
plicable only  to  cases  where  equity  is  asked  to 
grant  a  purely  equitable  remedy,  to  which  the 
party  has  no  strict  legal  right—Oardwell  v. 
Clark,  158  N.  Y.  S.  300. 

ESTATES. 

See  Descent  and  Distribution ;  Dower ;  Execu- 
tors and  Administrators;  Landlord  and  Ten- 
ant ;    Perpetuities ;    Wills. 

ESTOPPEL 

See  Apneal,  ^s»882 ;  Landlord  and  Tenant,  ^=» 

m.   EQUITABi:.E  ESTOPPEIi. 

(B)   Oronndfl  of  Estoppel. 

^s»63  (N.Y.Sup.)  One  may  waive  a  rule  of 
law,  or  a  statute,  or  even  a  constitutional  pro- 
vision, enacted  for  his  benefit  or  protection^ 
where  it  is  exclusively  a  matter  of  private  right, 
and  no  considerations  of  public  morals  are  in- 
volved, and,  having  done  so.  cannot  subsequent- 
ly invoke  its  protection.— Hull  v.  Hull,  158  N. 
Y.  S.  743. 

^=s>72  (N.Y.Sup.)  Where  two  insolvent  banks 
are  claiming  mortgages  under  assignments,  held, 
on  the  facts,  that  since  a  loss  is  unavoidable  it 
must  fall  upon  the  depositors  of  the  plaintiff 
bank,  which  made  the  loss  possible,  and  not 
on  the  depositors  of  the  defendant,  which  acted 
in  good  faith.— Northern  Bank  of  New  York  v. 
Washington  Sav.  Bank,  158  N.  Y.  S.  497. 
«=»75  (N.Y.City  Ct)  Where  one  entitled  to  re- 
ceive possession  of  property  has,  by  the  negli- 
gence of  his  employ^  as  to  the  safe-keeping  of 
a  "symbol  of  ownership,"  put  it  into  the  power 
of  another  to  occupy  his  position  ostensibly, 
he  is  estopped  from  asserting  his  right  against 
the  one  induced  to  surrender  possession.— Hill 
Steamboat  Line  v.  New  York  Cent.  &  H.  R.  R. 
Co..  158  N.  Y.  S.  1084. 

^=»96  (N.Y.Sup.)  Where  a  physician  signed 
notes  in  blank  and  left  them  on  his  desk,  he 
was  not  estopped  from  claiming  there  was  no 
delivery  against  a  holder  in  due  course  to 
whom  the  notes  were  negotiated  by  one  who 
stole  and  completed  them.— Holzman  Cohen  & 
Co.  V.  Teague,  158  N.  Y.  S.  211. 

EVICTION. 

See  Landlord  and  Tenant,  ^=»190. 

EVIDENCE. 

See  Criminal  Law,  ^=»361-561;  Depositions; 
Discovery ;    Witnesses, 

For  evidence  as  to  particular  facts  or  issues  or 
in  particular  actions  or  proceedings,  see  also 
the  various  specific  topics.  .    . 
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t'oT  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  ^=»663; 

Trial,  «=5>59-127 ;    Wills,  <&=>322. 

n.   PRESVMPTIONS. 

^=s>54  (N.Y.Sup.)  To  raise  presumption  of  fact 
not  presumed  by  law^  fact  to  be  presumed  must 
necessarily  be  implied  from  primary  facts.— 
Patten  v.  Harper's  Weekly  Corp.,  158  N.  Y.  S. 
70. 

^=:>80(2)  (N.Y.Sur.)  There  is  -a  presumption 
that  the  common  law  applies  in  the  state  of  a 
decedent's  domicile,  there  being  no  evidence  as 
to  law  of  such  state;  so  the  courts  of  the 
forum  will  apply  the  common  law  in  distrib- 
uting property.— In  re  Van  Kleeck,  158  N.  Y. 

^=»84  (N.Y.)  Though  General  Railroad  Law  re- 
quires a  municipality's  assent  as  a  condition  to 
the  construction  of  a  street  railway,  the  railway 
having  been  constructed,  such  assent  must  be 
conclusively  presumed,  in  the  absence  of  proof 
to  the  contrary.— People  ex  rel.  City  of  New 
York  V.  New  York  Rys.  Co.,  112  N.  E.  49,  217 
N.  Y.  310. 

nr.  BZXEVANCT,  MATEBIAUTT,  AND 

OOMPETBNOT  Xlf  OWnOLAIs. 

(B)   Res  Gestae. 

<S=s>  127(4)  (N.Y.Sup.)  Complaints  bv  deceased 
of  pain  the  day  after  an  accident  held  admis* 
sible  in  suit  on  accident  policy.— Tromblee  v. 
North  American  Ace.  Ins.  Co.,  158  N.  Y.  S. 
1014. 

Involuntary  exclamations,  which  are  natural 
manifestations  of  pain  and  suffering,  are  ad- 
missible, where  they  form  part  of  the  res  gestae. 
— Id. 

V.  BEST  AND  SECOND ABT  EVIDENCE. 

^=3*158(28)  (N.Y.Sup.)  Where  there  was  no 
proof  that  loose  leaf  ledger  sheets  were  copies 
of  statements  sent  to  defendant,  sheets  were 
not  admissible  as  secondary  evidence,  but  only 
to  refresh  recollection  as  to  contents  of  state- 
ments.—Williams  &  Morford  Co.  v.  Stokes,  158 
N.  Y.  S.  89. 

Vn.   ADMISSIONS. 
(A)   Nature,  Vorm,  and  Incidents   in  Gen- 
eral. 

^=9208(6)  (N.Y.Sup.)  Where  complaint  on  in- 
formation and  belief  had  been  withdrawn  by 
an  amendment  and  controverted  by  an  answer, 
the  refusal  to  permit  plaintiff  to  read  there- 
from was  not  error,  although  defendant's  coun- 
sel, at  dose  of  plaintiff's  case,  had  asked  to 
have  it  considered  as  evidence.— Buhrmaster  v. 
New  York  Cent.  &  H.  R*  R.  Co.,  158  N.  Y.  S. 
712. 

«=9220(2)  (N.Y.Sup.)  In  action  for  death  of 
one  struck  by  defendant's  automobile,  evidence 
that  witness  repeated  remarks  of  defendant's 
chauffeur  indicating  that  he  was  driving  the 
car  to  test  it,  and  that  defendant  made  no 
reply,  held  properly  excluded.— Schoenherr  v. 
Hartfield,  158  N.  Y.  S.  388. 

(D)  By  AventB  or  Other  Representatl-rea. 

^=»243(2)  (N.Y.Sup.)  Statements  of  defend- 
ant's chauffeur  to  detective  sergeant,  17  hours 


after  strikiufr  a  man,  as  to  purpose  for  which 
he  was  drinng  car,  held  not  admissions  of  a 
servant,  binding  on  defendant. — Schoenherr  v. 
Hartfield,  158  N.  Y.  S.  388. 

Vni.  DECLARATIONS. 

(A)  Natnre,   Fom,  and  Incidents  in  Gen* 
eral. 

«=s»27l(19)  (N.Y.'Sup.)  In  action  for  personal 
injuries  by  truckman's  employ^  against  a  piano 
company,  letter  written  by  plaintiffs  attorney, 
to  make  it  appear  that  plaintiff  and  his  fellow 
servants  were  hired   by  the  truckman  for  the 

Siano  company,  held  inadmissible.— Brown  v. 
lunn  Piano  Co.,  158  N.  Y.  S;  1026. 

X.  DOCUMENTART    EVIDENCE. 

(C)   Private  'Writings  and  Pablteattons. 

^=^354(13)  (N.Y.Sup.)  Loose  leaf  ledger  sheets, 
made  up  from  storage  records  and  supply  slipd, 
were  not  original  entries,  and  were  not  admissi- 
ble under  "shop-book  rule.*'— Williams  &  Mor- 
ford Co.  V.  Stokes,  158  N.  Y.  S.  89. 

e=»355(l)  (N.Y.)  Field  notes  made  by  a  survey- 
or in  his  professional  capacity  may  be  received 
in  evidencc—Wightman  v.  Campbell,  112  N.  E. 
184,  217  N.  Y.  479. 

(D)   Production,    Aathentioation»    and    Ef- 
fect. 

«3»380  (N.Y.Sup.)  Although  a  photograph  tak- 
en at  a  reasonable  time  after  an  accident  is 
admissible  if  a  witness  to  the  accident  vouches 
for  it,  with  changes  in  conditions  that  the  ac- 
tual scene  may  be  reproduced,  it  cannot  be 
shown  by  whom  any  change  was  made  after 
the  accident.— Aroslei*  v.  Soraci  Contracting 
Co.,  158  N.  Y.  S.  219. 

XI.    PAROI.  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITINGS. 

(A)  Contradiettnv,  Taryinflr,  or  Addinar  to 
Terma  of  'Written  Instmment. 

«=»4I7(19)  (N.Y.Sup.)  Parol  evidence  is  ad- 
missible to.  show  the  length  of  employment, 
where  the  telegrams  offering  and  accepting  em- 
ployment do  not  state  it— De  Carlton  v.  Giaser, 
158  N.  Y.  S.  271. 

(C)  Separate    or    Subseanent    Oral    Avree- 
ment. 

«ss>44l(l)  (N.Y.Sup.)  Contract  of  incorporators, 
prodding  for  transfer  of  certain  shares  of  stock 
to  the  corporation,  held  so  clear  and  certain 
as  not  to  permit  parol  evidence  to  construe  it. 
—Gideon  v.  Hinds,  Noble  &  Eldredge,  158  N. 
Y.  S.  774. 

Where  the  contract  of  incorporators  assign- 
ing shares  of  stock  to  be  held  in  escrow  by  the 
corporation  was  in  effect  a  gift  to  the  corpora- 
tion, to  be  later  divided  as  the  majority  holders 
might  direct,  they  could  not  show  that  it  was 
intended  that  certain  persons  should  make  the 
division,  and  so  defeat  the  express  wording  of 
the  contract,— Id. 

€=s>44l(4)  (N.Y.Co.Ct.)  Where  lease  contains 
no  provision  that  landlord  shall  make  repairs, 
evidence  of  prior  or  contemporaneous  agree- 
ment  to  do  so  is  inadmissible,  though  lease  pro- 
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vides  that  be  shall  maintain  premises  in  hab- 
itable condition.— Church  v,  MacNamara,  158 
N.  Y.  S.  317. 

^=:»445(5)  (N.Y.Sup.)  In  an  action  to  foreclose 
a  chattel  mortgage,  where  defendant  set  up  a 
subsequent  agreement  by  which  the  mortgaged 
fixtures  were  to  be  returned  and  the  mortgage 
canceled,  evidence  of  such  agreement  was  not 
inadmissible,  as  seeking  to  vary  terms  of  con- 
tract by  parol. — Schulman  v.  Portugaloff,  168 
N.  Y.  S.  546. 

Xn.   OPINION  EVIDENCE. 

(A)  Condiuiloiifl     and     Opinions     of     'Wit- 
nesses In  General. 

<&=:»47i(2&)  (N.Y.Sup.)  In  action  for  services 
under  a  contract  to  adjust  certain  claims  for 
damages  against  defendant,  question  to  plaintiff 
as  to  whether  he  was  still  to  receive  his  com- 
mission held  to  call  for  a  conclusion. — Brison 
V.  Pacific  Commercial  Co.,  158  N.  I.  S.  625. 

(B)  Subjects  of  Expert  Testlmonr* 

^=s»508  (N.Y.)  Where  proper  foundation  is  laid 
for  introduction  of  surveyor's  field  notes,  anoth- 
er surveyor  may  interpret  them.— Wightman  v, 
CampbeU.  112  N.  B.  184.  217  N.  Y.  479. 

(D)  BSxnmlnntlon  of  CSzperts. 

^=s>558(7)  (N.Y.Sup.)  In  an  action  for  injuries, 
a  physidan  may  be  asked  upon  cross-examina- 
tion in  whose  interest  he  examined  the  plain- 
tiff, to  show  interest  or  bias,  although  his  an- 
swer discloses  that  an  insurance  company  is 
defending  the  action.->Di  Tommaso  v.  Syracuse 
University.  158  N.  Y.  S.  175. 

Xm.   EVIDENCE  AT  FOBMER  TRIAL 
OR  IN  OTHER  PROCEEDING. 

«3=>577]/2  (N.Y.Sup.)  Under  Code  Civ.  Proc  $ 
S30,  evioence  given  by  a  deceased  witness  in  a 
criminal  prosecution  instituted  by  plaintiff 
against  defendant,  involving  the  same  subject- 
matter,  is  admissible  in  the  civil  action.— Prof- 
itos  V.  Comerma,  158  N.  Y.  S.  369. 
^=9579  (N.Y.Sup.)  Former  testimony  of  a  de- 
ceased witness  is  admissible,  where  the  issues 
in  the  second  case  are  so  similar  that  the  party 
had  an  opportunity  to  cross-examine  as  to  the 
facts  offered  in  the  subsequent  liearing.— Prof- 
itos  V.  Comerma,  158  N.  Y.  S.  369. 

EXAMINATION. 

See  Discovery,  ^»36-74;    Witnesses,  ^=s>246. 

EXCEPTIONS. 

See  Appeal,  «=s»280. 

EXCESSIVE  DAMAGES. 

See  Damofies,  4=9131, 132. 

EXCESSIVE  PUNISHMENT. 

See  Assault  and  Battery,  ^=>100;    Weapons, 
«=»17. 

EXCHANGES. 

See  Injunction,  ^=»67. 

^;=9l3  (N.Y.Sup.)  A  stock  exchange  has  an  ab- 
solute property  right  in  the  quotations  collect- 


ed and  compiled  by  it— Tucker  v.  Western  Un- 
ion Telegraph  Co.,  158  N.  Y.  S.  959. 

EXECUTION. 

See  Attachment;    Bxemptions. 

V.   STAT,    QUASHING,    VAOATHTOt 
AMD  BELIEF  AGAINST  EX- 
ECUTION. 

^=3>I6I  (N.Y.Sur.)  Bzecntion  against  adminis- 
tratrix, appointed  after  judgment  allowing  costs, 
personally,  on  land  formerly  belonging  to  de- 
cedent, should  be  vacated.— In  re  M6Tevey*8  Es- 
tate, 158  N.  Y.  S.  136. 

^=»I63  (N.Y.Sur.)  Preliminary  objection  to  mo- 
tion to  vacate  execution  on  ground  that  show- 
cause  order  was  granted  by  county  judge  of  an- 
other county  is  obviated  by  order  returnable 
forthwith  upon  motion  papers.— In  re  McTevey'a 
Estate,  158  N.  Y.  S.  136. 

Where  motion  to  vacate  execution  is  denied, 
with  costs,  and  it  is  determined,  on  renewal, 
that  relief  should  be  granted,  new  motion  will 
be  granted  on  condition  that  costs  of  former  ac« 
tion  be  paid  within  three  days.— Id. 

X.   SUPPLEMENTARY  PBOOEEDINGS. 

(8=s»39l  (N.Y.City  Ct.)  On  service  of  a  writ  for 
examination  of  a  third  person  in  proceedings 
supplementary  to  execution,  and  of  the  order  to 
pay  the  sum  due  to  the  judgment  creditor  of  its 
depositor,  an  officer  of  the  bank  so  examined 
may  obey  the  order,  or  make  application  for 
modification  thereof;  and.  if  it  is  then  modified, 
it  is  inoperative,  and  need  not  be  obeyed. — Kan- 
tor  Bros.  V.  Wile,  158  N.  Y.  S.  115. 
«8=»402  (N.Y.Oity  Ct.)  Under  Code  Civ.  Proc.  § 
2447,  providing  for  proceedings  supplementary 
to  execution,  payment  of  the  money  to  the  plain- 
tiff can  be  required  only  from  the  judgment 
debtor,  and  not  from  a  third  party.— Kantor 
Bros.  V.  Wile,  158  N.  Y.  S.  115. 
<8=»4I7  (N.Y.City  Ct)  One  required  to  appear 
for  examination  in  proceedings  supplementary 
to  execution  is  not  in  contempt  of  court  in  re- 
fusing to  obey  an  order  to  pay  moneys,  a  modi- 
fication of  which  he  subsequently  secured.— Kan- 
tor Bros.  V.  Wile,  158  N.  Y.  S.  115. 
«=s>4l7  (N.  Y.  City  Ct.)  Judgment  debtor,  in 
business  as  iron  worker,  employing  three  or 
more  workmen,  who  disposed  of  moneys  receiv- 
ed  after  service  of  order  in  supplementary  pro- 
ceedings, will  be  adjudged  in  contempt— Schafer 
V.  Tyroler,  158  N.  Y.  S.  1090. 
<g=»4l8  (N.Y.Sup.)  Under  Code  Civ.  Proc.  | 
2457,  motion  to  punish  judgment  debtor  for 
contempt,  reciting  affidavit  of  service  not  Bhown 
to  have  been  served  on  debtor,  held  insufficient 
— Abom  V.  Herbert,  Robertson  &  Co.,  158  N. 
Y.  S.  565. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  Revival,  ^s»45;    Descent 
and  Distribution;    Trusts;    Wills,  «=»785. 

1.  ADMINISTRATION  IN  GENERAX. 

€=»3(1)  (N.Y.Sur.)  The  title  to  a  legacy  be- 
longs to  the  person  beneficially  entitled,  with- 
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out  the  interTention  of  any  administration  in 
the  domicile  of  the  testator.— In  re  Van  Kleeck, 
158  N.  Y.  S.  539. 

«=>3(5)  (N.Y.Sur.)  In  the  absence  of  aflSrma- 
tive  proof  of  debts,  there  is  a  presumption  that 
there  were  no  debts  against  the  estate  of  a 
decedent.— In  re  Van  Kleeck.  158  N.  Y.  S.  539. 

n.   APPOINTMEHT,    QtJAI.IFICATION. 
AND   TENtJRE. 

«e=»26(2)  (N.Y.Sup.)  Under  a  life  trust  for  in- 
vestment and  payment  of  income  to  the  creator 
of  the  trust,  and  upon  her  death  the  trust  es- 
tate to  go  to  her  administrator,  before  transfer 
of  personal  property  of  the  estate  to  her  admin- 
istrator, he  should  file  an  additional  bond.— 
United  States  Trust  Co.  of  New  York  v.  Kid- 
dle, 158  N.  Y.  e.  1011. 

^=:932(1)  (N.Y.Sur.)  Failure  of  administratrix 
to  insert  in  petition  for  letters  of  administra- 
tion the  exact  value  of  the  estate  held  not 
ground  for  revoking  letters,  under  Code  Civ. 
Proc.  S  2569.  subd.  4.— In  re  Quinlan*s  Estate, 
158  N.  Y.  S.  319. 

«=>35(17)  (N.Y.Sup.)  Decree  removing  execu- 
tor for  failure  to  comply  with  decree  of  Surro- 
gate's Court,  authorized  by  CJode  Civ.  Proc.  | 
2560,  subd.  3,  must  adjudicate  or  recite  either 
that  refusal  to  comply  was  willful  or  that  fail- 
ure or  neglect  so  to  do  was  without  cause.— 
In  re  Hayes*  Estate,  168  N.  Y.  S.  527. 

In  view  of  alternative  form  of  citation  to  ex- 
ecutor on  petition  of  co-executor,  held,  that  de- 
cree against  executor  should  have  been  in  the 
alternative,  requiring  him  to  comply  with  for- 
mer decree  of  surrogate,  or,  in  default  thereof, 
be  removed. — Id. 

in.  ASSETS.  appraisaIh  and  in- 

VENTORT. 

iS=»43  (N.Y.Sup.)  Under  a  life  trust  for  invest- 
ment and  payment  of  income  to  the  creator  of 
the  trust,  and  upon  her  death  the  trust  estate  to 
go  to  her  administrator,  the  personal  property 
of  the  estate  on  the  death  of  beneficiary  should 
be  turned  over  to  her  administrator. — United 
States  Trnst  Co.  of  New  York  v.  Kiddle,  158 
N.  Y.  S.  1011. 

TV.   COIiLECTIOlf  AMB  SCAN AGEMENT 
OF  ESTATE. 

(A)   In   General. 

^=:»  109(1)  (N.Y.Sup.)  An  executor  is  not  war- 
ranted in  paying  out  moneys  of  the  estate  for 
the  performance  of  duties  which  are  purely 
executorial.— In  re  Lester,  158  N.  Y.  S.  763. 
^==>lll(3)  (N.Y.Sup.)  The  surrogate  has  no 
jurisdiction  in  a  decree  of  probate  to  make  an 
allowance  to  the  executor  for  counsel  fees  in 
establishing  the  validity  of  the  will.— In  re  Les- 
ter. 158  N.  Y.  S.  763. 

<^=9lll(5)  (N.Y.Sup.)  Payments  for  leeal  serv- 
ices to  a  law  firm  composed  of  executor's  broth- 
ers and  father,  in  part  covering  services  purely 
executorial,  held  excessive,  and  executor's  ac- 
count surcharged  therewith.— In  re  Lester,  158 
N.  Y.  S.  763. 

<&=>M5  (N.Y.Sup.)  Payment  of  $3,990,  to  a 
firm  composed  of  the  executor  and  his  brothers 


for  services  in  leasing  hotel  property  of  the 
estate,  held  not  warranted,  and  surchargeable 
on  executor's  account— In  re  Lester,  158  N.  Y. 
S.  763. 

«=»M8  (N.Y.Sup.)  That  executor  failed  to  sell 
country  residence  of  testator  when  offered  a 
satisfactory  price  therefor,  and  that  he  later 
sold  it  at  a  lower  price,  held  not  to  establish 
his  breach  of  dut>',  warranting  surcharging  his 
account  with  the  difference.— In  re  Lester,  158 
N.  Y.  S.  763. 

(B)  Heal  Property  and  Interests  Therein. 

«=>I32  (N.Y.Sup.)  That  executor  spent  consid- 
erable money  of  an  estate  in  remodeling  an 
hotel  property  owned  by  it  left  vacant  on  his 
hands,  his  action  being  with  the  approval  of 
life  tenants  and  remaindermen,  held  not  to 
warrant  surcharging  his  account,— -In  re  Lester, 
158  N.  Y.  S.  768. 

(C)  Personal  Property. 

^=»I55  (N.Y.Sur.)  Administratrix  cannot  be  di- 
rected to  deliver  to  petitioner  stock  purchased 
for  him  by  deceased  broker,  and  retained  as  se- 
curity for  balance  of  price ;  it  not  being  identi- 
fied, and  all  such  stock  in  her  possession  being 
claimed  by  other  customers.— In  re  Boericke's 
Estate,  158  N.  Y.  S.  138. 

Title  of  stock  purchased  by  a  broker  for  n 
customer,  and  retained  as  security  for  balance 
of  price,  remained  in  the  broker,  as  pledgee,  at 
his  death ;  such  balance  not  having  been  paid. 
— Id. 

4^1edgor  of  stock  with  deceased  broker  being 
unable  to  identify  it,  and  all  such  stock  on  hand 
being  claimed  b^  other  customers,  administra- 
trix cannot  be  directed  to  buy  avA  deliver  other 
stock  to  pledgor.— Id. 

^=>I56  (N.Y.Sup.)  Contract  of  decedent,  re- 
quiring plaintiff  to  handle  his  expoi-t  business 
for  one  year,  raises  the  presumption  that  dece- 
dent Intended  to  bind  his  executors,  in  the 
absence  of  woros  to  the  contrary. — Austin  Bald- 
win &  Co,  V.  Kohler,  158  N.  Y.  S.  278. 

VI.  AI.LOWANCE  AKD  PATBdOSirr  OF 

CLAIMS. 

(A)  LiablUties  of  Estate. 

^=»22l(4)  (N.Y.Sur.)  Where  claimant  sought 
reimbursement  for  premiums  paid  on  i>olicy  of 
insurance  of  which  deceased  was  benefiaary, 
evidence  held  insufficient  to  establish  validity  of 
indebtedness,  not  showing  agreement  by  dece- 
dent to  reimburse  claimant— In  re  Lothrop's 
Estate^  158  N.  Y.  S.  09a 

«=»22l(4)  (N.Y.Sur.)  Claimant  held  entitied 
under  the  evidence  to  repayment  of  railroad 
fare  expended  in  visiting  decedent,  but  not  to 
compensation  for  any  services  rendered  while 
visiting  him.— In  re  Lothrop's  Estate,  158  N. 
Y.  S.  999. 

Vn.   DISTRIBUTIOH    OF    ESTATE. 

^=>294  (N.Y.Sur.)  The  surrogate  cannot  judi- 
cially determine  whether  a  legacy  shall  be  paid, 
on  request  of  the  executor  and  in  the  absence 
of  suit  to  compel  payment,  where  executors  hold 
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a  note  of  the  legatee  to  the  amount  of  the  leg- 
acy.—In  re  Harper's  Estate.  158  N.  Y.  S.  1000. 
^=»3I5(6)  (N.Y.Sup.)  One  seeking  to  set  aside 
an  assignment  by  him  of  his  interest  in  an  es- 
tate is  estopped  by  a  probate  decree  in  a  pro- 
ceeding settling  accounts  to  which  he  was  per- 
sonally cited,  which  approved  distributing  the 
estate  in  pursuance  of  the  assignment— Hull 
V.  HuU,  158  N.  Y.  S.  743. 

X.  AOTIOH8. 

<S=»42I  (N.Y.Sur.)  Administratrix  failing  to 
perform  contract  of  B.,  a  deceased  broker,  to 
purchase  for  and  deliver  to  petitioner  shares  of 
stock,  petitioner  has  a  cause  of  action  against 
her  or  a  claim  against  the  estate.— In  re  Boer- 
icke's  Estate,  158  N.  Y.  S.  138. 
^==»438(5)  (N.Y.Sup.)  A  legatee  or  next  of  kin, 
entitled  to  distributive  share  of  decedent's  es- 
tate, is  not  entitled  to  be  made  a  party  to  any 
suit  or  proceeding  brought  by  the  representative 
of  the  estate  to  recover  assets  of  the  decedent. 
—Morris  V.  Morris,  158  N.  Y.  S.  361. 
e=>441  (N.Y.Sup.)  tn  suit  to  foreclose  a  lien 
on  the  instrument  by  the  conditional  vendor  of 
a  piano,  the  appearance  of  the  executor  of  de- 
ceased buyer  individually,  as  an  attorney  for 
the  widow,  who  had  custody  of  the  instrument, 
could  not  bind  decedent's  estate,  which  owned 
the  instrument.— Mathushek  &  Son  Piano  Co.  v. 
Weld,  158  N.  Y.  S.  169. 

XI.   ACCOUNTING  AND  SETTLEMENT. 
(C)  Cltarves  and  Credits*  « 

«=s>482  (N.Y.Sur.)  The  power  of  a  surrogate  to 
grant  an  allowance  for  expenses  of  administra- 
tion is  governed  by  the  law  in  force  when  the 
application  is  made.— In  re  Bell's  Estate,  158 
N.  Y.  S.  142. 

(D)  Compensation. 
^s>489  (N.Y.Sur.)  Bronx  County  Act,  |  3,  au- 
thorizing double  commissions  to  public  admin- 
istrators, by  referring  to  Code  Civ.  Proc.  § 
2668,  is  not  affected  by  revision  of  Code  Civ. 
Proc.  §§  2472-2771,  by  Laws  1914,  c  443.  re- 
pealing section  2668  and  enacting  section  2593, 
in  view  of  section  2771,  relating  to  repeal  of  ex- 
isting laws  specially  applying  to  any  county.— 
In  re  Hammer,  158  N.  Y.  S.  981. 
^=»495(1)  (N.Y.Sup.)  Commissions  are  allowed 
an  executor  as  compensation  for  bis  services  in 
the  execution  of  the  trust— In  re  Lester,  158 
N.  Y.  S.  763. 

An  executor's  commissions  cannot  be  allowed 
opon  property  lost  or  destroyed.— Id. 

An  executor's  commissions  cannot  be  allowed 
upon  money  borrowed  by  the  estate,  which  did 
not  increase  the  corpus  of  the  estate.— Id. 
^=»495(6)  (N.Y.Sup.)  An  executor's  commis- 
sions cannot  be  allowed  upon  specific  legacies. 
-In  re  Lester,  158  N.  Y.  S.  763. 
<&s»496(2)  (N.Y.Sur.)  Bronx  County  Act,  |  3, 
authorizing  public  administrator  to  retain  for 
his  services  and  expenses  same  allowance  as 
made  to  county  treasurer  by  Code  CJiv.  Proc. 
§  2667,  is  intended  to  refer  to  section  2668,  au- 
thorizing double  commission  allowed  by  section 
2753  to  county  treasurer  as  administrator.— In 
re  Hammer,  158  N.  Y.  S.  981. 


«=>50l  (N.Y.Sur.)  Under  Code  Civ.  Proc.  § 
2753,  allowance  of  commissions  to  administrator 
is  to  be  determined  by  surrogate  and  administra- 
tor cannot  pay  or  reserve  to  himself  until  com- 
missions have  been  ascertained  as  provided  by 
statute.— In  re  Hammer,  158  N.  Y.  S.  981. 

(B)   StatinflTy    Settling,    Openlnflr*    and    Re- 
view, 

^=:»502  (N.Y.Sur.)  Item  in  account  of  adminis- 
trator for  miscellaneous  expenses  incurred  in 
administration  of  estate  is  objectionable  for 
failure  to  set  forth  items.— In  re  Hammer,  158 
N.  Y.  S.  981. 

®=»504(1)  (N.Y.Sur.)  Objection  to  administra- 
tor's account  as  against  alleged  charge  for  com- 
missions held  not  sustainable,  where  account 
merely  contains  statement  of  amount  of  claim^ 
without  entering  it  as  charge  against  estate.— 
In  re  Hammer,  158  N.  Y.  S.  981. 
«=»504(7)  (N.Y.Sur.)  Where  item  in  account  of 
administrator  for  miscellaneous  expenses  incur- 
red in  administration  of  estate  is  objectionable 
for  failure  to  set  forth  items,  objection  will  be 
sustained  with  leave  to  amend.— In  re  Hammer, 
158  N.  Y.  S.  981. 

^=:»506(1)  (N.Y.Sup.)  Upon  accounting,  the 
burden  of  proving  the  claim  created  by  an  exe- 
cutor for  counsel  fees  or  other  expenses  of  ad- 
ministration rests  on  him.— In  re  Lester,  158 
N.   Y.   S.  763. 

On  accounting,  an  executor  must  show  the 
justice  of  claims  paid  by  him,  their  necessity 
and   value.— Id. 

Where  an  executor  employs  a  firm  consist- 
ing of  his  brothers  and  father  as  lawyers,  the 
relation  existing  between  them  increases  the  ri- 
gidity of  the  rule  holding  him  to  strict  proof 
of  the  value  of  such  sen'ices. — ^Id. 
^=>507(1)  (N.Y.Sup.)  Where  an  executor  fails 
to  bring  action  to  recover  assets  of  his  testator, 
the  estate  may  be  protected  upon  the  proceeding 
for  accounting  in  the  Surrogate's  Court,  under 
Code  C?iv.  Proc.  |  2679.— Morris  v.  Morris,  158 
N.  Y.  S.  361. 

«=»507(3)  (N.Y.Sup.)  Where  an  executor  fails 
to  bring  action  to  recover  assets  of  his  testator, 
the  estate  may  be  protected  upon  the  proceeding 
for  accounting  in  the  Surrogate's  Court,  under 
Ck)de  Civ.  Proc.  J  2679,  with  the  right  under 
sections  2538,  2539,  to  have  fact  determined  by 
jury.— Morris  v.  Morris,  158  N.  Y.  S.  361. 

Xn.  FOREIGN  AMD  ANOILLABT  AD- 
MINISTRATION. 

^=s»5i8(l)  (N.Y.Sur.)  Where  there  were  no 
unpaid  debts,  heldy  on  death  of  life  tmant,  the 
corpus  of  a  trust  fund  should  be  paid  directly 
to  the  heirs  of  a  remainderman  who  lived  in  a 
foreign  state,  though  there  was  no  ancillary  ad- 
ministration in  the  state  of  the  testator's  resi- 
dence.—In  re  Van  Kleeck,  158  N.  Y.  S.  539. 

EXEMPTIONS. 

See  Taxation,  ^=3>241. 

I.   NATURE  AND  EXTENT. 
(C)   Property  and  Riflrlftts  ICxempt. 

t$=>48(2)  (N.Y.City  Ct.)  Code  Civ.  Proc.  |  2463; 
exempts  only  earnings  for  personal  services,  and 
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not  proceeds  of  business  carried  on  by  debtor, 
except  where  his  services  are  chief  factors  in  it. 
— Schafer  v.  Tyroler,  158  N.  Y.  S.  1090. 

EXPERT  TESTIMONY. 

See  Evidence,  <d=s>508,  558. 

EXPLOSIVES. 

^=:»5  (N.Y.Sup.)  Evidence  held  to  warrant  ver- 
dict of  guilty  of  endangering  life  by  malicious- 
ly placing  explosive  near  building,  defined  by 
Penal  Law,  i  1895,  as  amended  in  1914.— People 
V.  Graflfeo,  158  N.  Y.  iS.  1038. 

Penal  Law,  §  1895,  as  amended  in  1914,  pun- 
ishing endangering  life  by  maliciously  placing 
explosive  near  building,  applies  to  a  case  where 
a  building  is  damaged;  the  phrase  in  the  law, 
''although  no  damage  is  done,"  merely  exclud- 
ing absence  of  actual  damage  as  a  defense.— Id. 

Evidence  held  suflScient  proof  of  the  corpus 
delicti,  in  a  trial  for  violation  of  Penal  Law,  § 
1895.  as  amended  in  1914,  as  to  endangering 
life  by  maliciously  placing  explosives. — Id. 
C=>I2  (N.Y.Sup.)  While  no  recovery  for  in- 
juries from  concussion  of  blasting  can  be  had 
without  proof  of  negligence,  proof  that  the 
concussion  was  such  that  the  blasting  must 
have  been  negligent  to  produce  the  result  will 
establish  negligence. — Kaninsky  v.  Purcell  & 
Gilfeather,'158  N.  Y.  S.  165. 

EXPRESS  TRUSTS. 

See  Trusts,  «=5>80%,  61. 

EXTRA  WORK. 

See  Municipal  Corporations,  ^=»360. 

FACTORS. 

See  Brokers. 

€=>44  (N.Y.Sup.)  A  factor's  contract,  provid- 
ing for  9%  per  cent  commission  on  the  first 
5^100,000  of  sales  and  5  per  cent,  on  all  sales 
over  that  amount,  does  not  warrant  a  charge 
for  commissions  at  the  higher  rate  for  the  first 
S100,U00  of  sales  for  each  year  of  the  con- 
tract—Newburger-Morris  Co.  V.  Talcott,  158 
N.  Y.   S.  785. 

A  factor's  contract,  allowing  him  necessary 
legal  expenses,  does  not  authorize  his  charging 
the  principal  for  counsel  and  detective  fees  in 
determining  his  rights  upon  the  principars 
breach  of  the  contract. — Id. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See    Commerce,   ^=>27;     Negligence,    ^=»101; 
Trial,  «=»350. 


FEES. 

See  Attorney  and  Client,  «=»134-167, 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «=»182-19a 

FIRES. 

See  Railroads,  ^s»481. 

FIXTURES. 

$=:»20  (N.Y.)  Where  a  mortgage  covers  "all  ma- 
chinery," etc.,  now  or  hereafter  acquired  in  the 
plant  of  a  manufacturer,  and  the  manufacturer 
buys  machinery  under  a  conditional  contract  of 
sale,  the  machinery  and  apparatus  do  not  cease 
to  be  personal  property,  though  aflized  to  the 
building.— Ratchford  v.  Cayuga  County  Cold 
Storage  &  Warehouse  Co.,  112  N.  E.  447,  217 
N.  Y.  565. 

FLOOD  ABATEMENT. 

See  Eminent  Domain,  ^=>171,  191,  195:  Mu- 
nicipal Corporations,  ^=»870,  918;  States, 
t$=5>119 ;  Statutes,  <8=»80,  97, 106. 

FOOD. 

<&=>!  (N.Y.Oity  OtBuflf.)  Public  Health  Law,  § 
837,  as  added  by  Laws  1911,  c.  335,  and  amend- 
ed by  Laws  1914,  c.  414,  denouncing  keeping  of 
food  products  in  cold  storage  for  more  than  10 
months,  held  unconstitutional. — People  v.  Mc- 
Fall,  158  N.  Y.  S.  974. 

«=»I2  (N.Y.City  CtBuflf.)  Under  Public  Health 
Law,  §  :»7,  as  added  by  Laws  1911,  c.  335,  and 
amended  by  Laws  1914,  c.  414,  to  prohibit 
placing  food  in  cold  storage  for  over  10  months, 
defendants  who  placed  poultry  in  cold  storage 
prior  to  taking  effect  of  amendment,  were  not 
guilty  of  violating  statute  when  the  poultry 
had  been  in  storage  10  months,  but  less  than 
10  months  after  amendment  went  into  effect- 
People  V.  McFall,  158  N.  Y.  S.  974. 
^=»2i  (N.Y.Sup.)  Evidence  held  insufficient  to 
show  that  defendant,  who  was  in  possession  of 
the  carcass  of  a  diseased  hog.  was  keeping  it 
with  intent  to  sell,  in  violation  of  Sanitary 
Code,  §  42,  of  the  department  of  health  of  the 
city  of  New  York.— People  v.  John  W.  Wil- 
Uams.  Inc.,  158  N.  Y.   S.  245. 

FORECLOSURE. 

See  Mortgages,  <S=»372;  Sales,  ^=»479. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^=s>068,  669. 

FOREIGN  DIVORCE. 

See  Divorce,  <S=»327,  331. 

FOREIGN  JUDGMENTS. 

See  Judgment,  ^=>818. 
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FORFEITURES. 

See  BaU,  «=»77,  79. 

FORGERY. 

See  Banks  and  Banking,  ^=»148. 

FRAUD. 

See  Attorney  and  Client.  ^sp45;  Bankruptcy, 
<^=>178,  180 ;  Frauds,  Statute  of ;  Fraudulent 
Conveyances;  Insurance,  ^=>253,  266,  655; 
Pleading,  ^=»8;  Vendor  and  Purchaser,  <^» 
35,  44. 

X.  DECEPTIOH    CONSTITUTING 

FRAUD,  AND  LIABUITY 

THEREFOR. 

<©=»9  (N.Y.Sup.)  Plaintiff  in  an  action  for  dam- 
ages for  fraudulent  representations  in  the  sale 
of  an  automobile  was  bound  to  establish  false 
representations  as  to  matters  of  fact,  known  to 
be  false,  and  his  reliance  thereon  to  his  dam- 
age.—McAvoy  V.  MaxweU,  158  N.  Y.  S.  844. 
<©=>I2  (N.Y.Sup.)  A  statement  of  the  seller  of 
an  automobile  that  if  the  buyer  was  not  satis- 
fied he  would  refund  the  money  was  in  the  na- 
ture of  a  promise,  and  not  a  representation  of 
fact,  which  could  be  a  ground  of  recovery.— 
McAvoy  V.  Maxwell,  158  N.  Y.  S.  844. 

FRAUDS.  STATUTE  OF. 

m.   PROMISES   TO  ANSWER  FOR 
DEBT,   DEFAULT   OR  MISCAR- 
RIAGE  OF   ANOTHER. 

<©=>I7  (N.Y.Sup.)  Where  officer  of  company 
renovating  a  building  promised,  if  the  company 
did  not  pay  a  subcontractor,  he  would  give  him 
his  personal  check,  subcontractor  could  not  re- 
cover on  such  promise  as  to  money  already 
earned  without  violating  statute  of  frauds.— 
Voska,  Foelsch  &  Sidlo  v.  Ruland,  158  N.  Y. 
iS.    780. 

V.   AGREEMENTS  NOT  TO  BE  PER- 
FORMED  IXriTHIN  ONE  YEAR 
OR  DURING  LIFETIME. 

€=>53  (N.Y.Sup.)  An  oral  contract,  made  in 
February,  1916,  for  personal  services  for  six 
months,  beginning  the  1st  of  the  following  Oc- 
tober, and  ending  the  Ist  of  April,  1916,  can- 
not be  performed  witliin  one  year,  and  is  void, 
as  within  the  statute  of  frauds  (Personal  Prop- 
erty Law,  §  31).— Franco  v.  Caruso,  158  N.  Y. 
S.  751. 

VI.   REAL  PROPERTY  AND  ESTATES 
AND  INTERESTS   THEREIN. 

^=»75  (N.Y.Sup.)  Oral  contract,  whereby  wo- 
man afflicted  with  incurable  disease  promised 
to  willi  house  and  furniture  to  plaintiff,  in  con- 
sideration of  plaintlfTs  making  her  home  in 
the  house  and  caring  for  the  woman,  was  void 
under  the  statute  of  frauds. — Lasher  v.  McDer- 
mott,  158  N.  Y.   S.  708. 

VIII.  REQUISITES  AND  SUFFICIENCY 
OF   WRITING. 

<©=»II6(5)  (N.Y.Sup.)  Where  plaintiffs  evi- 
dence showed  an  offer  from  a  third  person  to 


rent  its  property  and  its  acceptance,  a  lease 
signed  by  such  third  person)  in  the  name  of  the 
plaintiff  held  not  violative  of  Real  Property 
Law,  §  242,  requiring  the  authority  of  an  agent 
signing  a  lease  for  a  term  of  more  than  a 
year  to  be  in  writing.— Joseph  H.  Davis  Bldg. 
Co.  V.  Schoenfeld,  158  N.  Y.  S.  727. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

<S=9l23(2)  (N.Y.Sup.)  A  tenant,  entering  under 
an  agreement  for  a  lease  for  one  year  with  op- 
tion of  renewal  for  two  years,  held  a  yearly 
tenant,  notwithstanding  Keal  Propertv  Law, 
§  242.— Wiles  V.  Cohen.  158  N.  Y.  S.  150. 
ig=>l38(4)  (N.Y.Sup.)  Where  plaintiff,  in  re- 
liance upon  a  woman's  oral  contract,  void  un- 
der statute  of  frauds,  to  will  plaintiff  realty  if 
plaintiff  would  make  her  home  with  her  and 
care  for  her,  did  so,  and  rendered  services  for 
12  weeks,  plaintiff  was  entitled  to  the  reason- 
able value  of  her  services  for  such  period,  with 
interest— Lasher  v,  McDermott,  158  N.  Y.  S. 
708. 

X.  PLEADING,  EVIDENCE,  TRIAL, 

AND   REVIEW. 

<$=»I52(1)  (N.Y.Sup.)  Where  invalidity  of  con- 
tract, void  under  statute  of  frauds,  does  not 
appear  on  face  of  complaint,  question  can  be 
raised  only  by  answer.— Lasher  v.  McDermott, 
158  N.  Y.  S.  708. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  <$=»178,  180;    Courts,  «=»97. 

I.   TRANSFERS    AND    TRANSACTIONS 
INVALID. 

(D)  Indebtedness,   Insolvencjr,   and   Intent 
ox  Grantor. 

<@=:»58  (N.Y.Sup.)  A  voluntary  conveyance  is 
not  fraudulent,  if  the  grantor  retained  enough 
to  satisfy  creditors.— Durland  v.  Crawford,  15S 
N.  Y.  S.  692. 

(J)   KnoTTledflre  and  Intent  of  Grantee. 

^=>I55  (N.Y.Sup.)  Where  purchaser  showed 
payment  of  valuable  consideration  for  property 
transferred,  proof  only  of  vendor*8  fraudulent 
intent  is  not  sufficient,  but  there  must  also  be 
proof  of  purchaser's  fraudulent  intent,  or  his 
notice  of  vendor's  fraudulent  intent. — Shenk  v. 
OUva,  158  N.  Y.  S.  437. 

IIL   REMEDIES    OF   CREDITORS   AND 

PURCHASERS. 
(A)   Persons  Bntltled  to  Assert  Invalidit?r. 

<S7=»2I4  (N.Y.Sup.)  Where,  at  the  time  of  the 
tenant's  transfer  of  a  stock  of  goods  in  bulk, 
there  was  rent  past  due  and  unpaid,  and  the 
lease  had  nearly  four  years  to  run.  held,  that 
the  landlord  was  a  "creditor"  withm  Personal 
Property  Law,  §  44,  as  amended  by  Laws  1914, 
c.  507,  §  1.— Apex  Leasing  Co.  ▼.  Litke,  158  N. 
Y.  S.  21. 

(F)  Pieadlnff. 

<e=»263(D  (N.Y.Sup.)  A  complaint  held  BufR- 
cient  to  charge  that  conveyances  by  the  individ- 
ual defendants  to  the  corporate  defendants  vw-erc 
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In  fraud  of  creditors,  and  to  entitle  plaintiffs 
as  creditors  to  recover.— Hatch  v.  Western  De- 
velopment Co.,  158  N.  Y.  S.  385. 
iSs»264  (N.Y.Sup.)  Under  Code  Civ.  Proc.  i 
1871,  complaint,  showing  that  execution  against 
pro]KTty  of  judgment  debtor  had  been  returned 
unsatisfied,  held  to  show,  without  direct  alle^- 
tion,  exhaustion  of  legal  remedies  as  condition 
precedent  to  action  to  set  aside  debtor's  fraud- 
ulent conveyance.— Shenk  v.  Oliva,  158  N.  Y.  S. 
437. 

(O)  Bvldenoe. 

^=>27l(3)  (N.Y.Sup.)  The  sale  of  goods  in  bulk 
without  complying  with  Personal  Property  Law, 
I  44,  snbd.  1,  as  amended  by  Laws  1914,  c 
507,  S  1,  raises  a  presumption  of  fraudulent  in- 
tent of  the  transferee,  which,  if  not  overcome, 
becomes  conclusive.— Apex  Leasing  Co.  v.  Litke, 
158  N.  Y.  S.  21. 

^=^272  (N.Y.Sup.)  The  presumption  of  a  vol- 
untary conveyance  by  one  indebted  being  fraud- 
ulent, even  if  applying  to  a  mere  open  account 
of  a  few  dollars  for  groceries,  held  overcome 
by  evidence  of  the  grantor  having  had  a  larger 
bank  balance  and  the  grantee  having  aided  him 
financially.— Durland  v.  Crawford,  158  N.  Y. 
S.  692. 

^=»282  (N.Y.Sup.)  Purchaser  from  one  selling 
to  hinder,  delay,  or  defraud  his  creditors  has 
the  burden  of  relieving  himself  from  the  effect 
ot  the  fraudulent  intent  of  his  grantor  and 
proving  that  his  purchase  was  for  valuable  con- 
sideration.—Shenk  V.  Oliva,  158  N.  Y.  S.  437. 
<e=>298(4)  (N.Y.Sup.)  Evidence  held  not  to 
show  that  a  voluntary  conveyance  was  made  in 
contemplation  of  new  risks  to  be  undertaken, 
and  sought  to  relieve  the  grantor  from  the  lia- 
bilities thereof,  so  as  to  make  it  fraudulent. — 
Durland  v.  Crawford.  158  N.  Y.  S.  692. 
^=»299(1)  (N.Y.Sup.)  The  character  of  a  trans- 
action, as  or  as  not  a  fraudulent  conveyance, 
is  to  be  determined  by  the  then  surrounding 
circumstances.— Durland  v.  Crawford,  158  N.  Y. 
S.  692. 

(H)   DiscoT'ery,   Injnnction,  and   RecelT'er. 

^s>304  (N.Y.Sup.)  Under  Personal  Property 
Law,  §  44,  subd.  3,  as  amended  by  Laws  1914, 
c.  507,  §  1,  the  remedy  of  injunction  is  available 
to  the  creditor  in  an  action  against  the  purchas- 
er of  goods  in  bulk  from  the  creditor  without 
compi^'ing  with  the  statutory  requirements. — 
Apex  Leasing  Co.  v.  Litke,  158  N.  Y.  S.  21. 
^=s>303  (N.Y.Sup.)  Under  Personal  Property 
Law,  §  44,  subd.  .%  as  amended  by  Laws  1914, 
c.  507,  I  1,  the  remedy  of  receivership  is  avail- 
able to  the  creditor  in  an  action  against  the 
purchaser  of  goods  in  bulk  from  the  creditor 
v/ithout  complying  with  the  statutory  require- 
ments.—Apex  Leasing  Co.  v.  Litke,  158  N.  Y. 
B.  21. 

FUNERAL  EXPENSES. 

See  Master  and  Servant,  ^=»386.    ., 

GARNISHMENT. 

See  Attachment;   Corporations,  ^=»255. 


GIFTS. 

See  Charities,  <@=s>10. 11. 

I.   INTER   VIVOS. 

«=»I9(1)  (N.Y.Sup.)  Where  a  father  instructed 
his  bookkeeper  to  credit  his  son  and  daughter 
each  with  sum  of  money,  but  no  entries  were 
made  upon  the  books  showing  actual  payment 
of  the  money  until  after  the  death  of  the  de- 
ceased, a  completed  gift  inter  vivos  was  not 
shown.— In  re  Mills*  Estate,  158  N.  Y.  S.  1100. 

€=>20  (N.Y.Sup.)  Where  a  father  instructed  his 
bookkeeper  to  credit  his  son  with  a  sum  of 
money,  and  charge  him  with  certain  stock  which 
was  in  the  exclusive  possession  of  the  son,  there 
was  a  sufficient  delivery  of  the  stock  to  support 
a  gift  inter  vivos.— In  re  Mills'  Estate,  158  N. 
Y.  S.  1100. 

<S=»29  (N.Y.Sup.)  Where  a  father  instructed  his 
bookkeeper  to  credit  his  daughter  with  a  sum 
of  money,  and  charge  her  with  certain  stock 
which  was  in  the  exclusive  possession  of  his 
son,  there  was  a  sufficient  delivery  of  the  stock 
to  the  son  to  complete  a  gift  inter  vivos  to  the 
dauehter.— In  re  Mills'  Estate,  158  N.  T.  S. 
1100. 

GOOD  FAITH. 

See  Bills  and  Notes,  <S:r525. 

GOOD  WILL 

See  Partnership,  «=s67,  96,  257. 

GRAND  JURY. 

See  Indictment  and  Information. 

GUARANTY. 

See  Indemnity;   Insurance,  ^cs>511;    Principal 
and  Surety. 

I.  REQUISITES   AND   VALIDITY. 

^=9 1 6(3)  (N.Y.Sup.)  Interest  of  vice  president 
of  company  renovating  building  that  work 
should  not  be  suspended  held  sufficient  con- 
sideration for  his  independent  promise  to  pay 
subcontractor  for  marble  work  remaining  to 
be  done  when  contractor  threatened  to  quit— 
Voska.  Foelsch  &  Sidlo  v.  Ruland,  158  N.  Y. 
S.  780. 

II.  CONSTRUCTION  AND  OPERATION. 

^=^27  (N.Y.Sup.)  The  construction  of  a  con- 
tract of  guaranty  is  governed  by  the  same  rules 
as  any  other  contract, — I^yenson  v.  Linden- 
baum.  158  N.  Y.  S.  355. 

In  a  contract  to  guaranty  the  payment  for 
goods  thereafter  to  be  bought,  the  words  of  tiie 
guaranty  must  be  given  the  meaning  which  the 
creditor  would  naturally  attach  to  them.— Id. 
«=>38(2)  (N.Y.Sup.)  A  written  guaranty  for  a 
limited  amount  held  to  be  a  continuing  guaran- 
ty.—Leyenson  V.  Lindenbaum,  158  N.  i.  S.  355. 
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GUARDIAN  AND  WARD. 

See  Insane  Persons,  ^=>35,  94. 

II.  APPOIIfTBC£NT,    QUALIFICATION, 
AND  TENURE  OF  GUARDIAN. 

^=»I0  (N.Y.Sur.)  Relatives  are  to  be  preferred 
to  strangers  in  appointment  oi  guardian  of  in- 
fant—In re  Curtin,  158  N.  Y.  S.  IHl. 

Relationship  and  even  expressed  desires  of 
parents  give  way  to  welfare  of  child  in  matters 
affecting  its  guardianship.— Id. 

Under  Code  Qv.  Proc.  8  2649,  the  court  is 
not  limited  to  naming  guardian  for  whose  ap- 
pointment petition  pray ;^.— Id. 
^=»I3(4)  (N.Y.Sur.)  In  proceedings  for  ap- 
pointment of  guardian,  evidence  held  insufficient 
to  show  that  petitioner  was  related  to  infant.— 
In  re  Curtin.  158  N.  Y.  S.  131. 

In  proceeding  for  appointment  of  guardian, 
petitioner  has  burden  of  proving  relationship  to 
deceased  father  of  infant.— Id. 

In  proceedings  for  appointment  of  guardian, 
evidence  held  insufficient  to  show  that  appoint- 
ment of  petitioner  would  be  in  accord  with 
wishes  of  deceased  father  of  infant.— Id. 
«=>I5  (N.Y.Sur.)  Notwithstanding  Code  Ov. 
Proc.  I  2650,  no  guardian  of  infants  should  be 
designated  without  full  and  ample  security.— In 
re  Kaufman.  158  N.  Y.  S.  134. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
REMEDY. 

<S=»27  (N.Y.Sup.)  When  the  jurisdiction  of  a 
court  depends  on  existence  of  a  certain  fact 
found  by  that  court,  the  fact  stands  until  re- 
versed upon  direct  review.— People  ex  rel.  Fried- 
man V.  Hayes,  158  N.  Y.  S.  949. 

Habeas  corpus  is  not  the  remedy  for  chal- 
lenge to  the  jurisdiction  of  a  criminal  court, 
upon  the  ground  that  sentence  was  imposed 
therein  during  an  unlawful  continuance  of  its 
term.- Id. 

<S=»30(1)  (N.Y.Sup.)  One  is  not  entitied  to  re- 
lief from  mere  errors  upon  habeas  corpus, 
which  is  not  a  writ  of  error  or  other  process  of 
review.— PeoT)le  ex  rel.  Friedman  v.  Flayes,  158 
N.  Y.  S.  949. 

II.  JURISDICTION,    PROCEEDINGS, 
AND  RELIEF. 

^=:>85(1)  (N.Y.Sup.)  The  presumption  in  favor 
of  the  jurisdiction  of  a  court,  being  one  of  fact, 
may  be  rebutted.— People  ex  rel.  Friedman  v. 
Hayes,  158  N.  Y.  S.  949. 

A  County  Court  is  a  court  of  general  crim- 
inal jurisdiction,  whose  acts  carry  the  presump- 
tion of  regularity.— Id. 

HALF  BLOOD. 

See  Descent  and  Distribution,  ^=:»41, 

HARMLESS  ERROR. 

See  Appeal,  «s>1026-1067 ;  Criminal  Law,  «=» 
1169. 


HEALTH. 


See  Food. 


I.   BOARDS   OF   HEALTH   AND   SANI^ 
TART   OFFICERS. 

<8=»7(1)  (N.Y.Sup.)  Const,  art  13,  |  1,  requir- 
ing oath  of  office  applies  to  health  officer  of  city 
of  Amsterdam.— People  ex  rel.  Walton  v.  Hicks. 
158  N.  Y.  S.  757. 

Failure  of  city  health  officer  to  file  oath  of  of- 
fice after  qualification  and  appointment  under 
civil  service  provisions  of  Const,  art.  5,  §  9,  and 
Civil  Service  Law,  §  8,  left  office  vacant  under 
Public  Officers  Law,  I  30,  though  he  had  filed 
oath  under  prior  illegal  appointment.— Id. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Mandamus,  ^=s>97 ;  Municipal  Corporations, 
<®=>658-706.  755-821;  RaUroads,  «=5>324, 
348. 

I.  ESTABLISHMENT,  ALTERATION, 
AND   DISCONTINITANCE. 

(D)   Title  to  Fee  and  Rlgrlitft  of  Abutting 
OTirnem. 

^=»80  (N.Y.)  The  tide  to  highways  whether  in 
fee  or  in  easement  is  held  by  the  state  for  pub- 
lic use.—People  ex  rel.  City  of  New  York  v. 
New  York  liys.  Co.,  112  N.  E.  49,  217  N.  Y. 
310. 

V.  REGULATION  AND  USE  FOB 
TRAVEL. 

(B)    U«e  of  Hlsbway  and  Law  of  the 
Road. 

^=»I86  (N.Y.)  An  indictment  charging  a  viola- 
tion of  Highway  Law,  §  290,  subd.  3,  added  by 
Laws  1910,  c.  374,  need  not  allege  that  the 
accident  occurred  on  a  public  highway. — People 
V.  Curtis,  112  N.  E.  54,  217  N.  Y.  304. 

Under  an  indictment  for  violation  of  Highway 
Law,  §  290,  subd.  3,  added  by  Laws  1910,  c. 
374,  in  failing  to  stop  and  give  name  and  ad- 
dress on  happening  of  an  accident  while  it 
might  be  shown  to  what  extent  the  person  was 
injured  as  bearing  upon  the  seriousness  of  the 
accident  and  that  it  should  not  have  escaped 
defendant's  notice,  subsequent  suffering  or  de- 
tails of  medical  treatment  were  inadmissible.— 
Id. 

Upon  the  trial  of  an  Indictment  for  a  viola- 
tion of  the  Highway  Law,  $  290,  subd.  3,  added 
by  T^ws  1910,  c.  374,  testimony  of  a  witness 
that  be  had  seen  an  automobile  near  the  time 
and  place  of  the  accident  running  at  a  high 
rate  of  speed  without  being  able  to  Identify  it 
or  state  any  fact  warranting  an  inference  that 
it  was  the  defendant's,  was  inadmissible.— Id. 

HOISTS. 

See  Negligence,  ^=»56. 
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HOMICIDE. 

See  Criminal  Law,  ^=s>720* 

Vn.  EVIDEIfOE. 

(B)  Admtaalbllltjr  In  General. 

«s»l66(4)  (N.T.)  Evidence  of  aUeged  intent  of 
defendant  to  forge  his  wife's  name  to  a  mort- 
gage, as  establishing  motive  for  murder  to  con- 
real  proposed  forgery,  held  too  remote  to  be 
admissible.— People  v.  Van  Aken,  112  N.  B.  380, 
217  N.  Y.  532. 

Vm.  TBIAI.. 

(C)  Inatraotlona. 

^=»287  (N.Y.)  Evidence  held  not  to  support  an 
instruction  allowing  an  inference  that  defend- 
ant had  forged  his  wife's  name  to  a  note  and 
murdered  her  to  conceal  it.— People  y.  Van 
Aken,  112  N.  E.  380,  217  N.  Y.  532. 

HORSES. 

See  Master  and  Servant,  ^=s>109. 

HOSPITALS. 

See  Insane  Persons,  ^=s53. 

HUSBAND  AND  WIFE. 

See  Courts,  ^=»489 ;  Divorce,  ^=»225;  Dower ; 
Marriage ;  Master  and  Servant,  ^s>330. 

ILLEGITIMATE  CHILDREN. 

See  Bustards. 

IMPEACHMENT. 

See  Witnesses,  «=s>321-406. 

IMPLIED  CONTRACTS. 

See  Assumpsit,  Action  of. 

IMPRISONMENT. 

See  Bail ;   Habeas  Corpus. 

IMPROVEMENTS. 

See  Executors  and  Administrators,  ^=9132; 
Mechanics'  Ldena;  Municipal  Corporations, 
«=5>313-491. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  ^S9d3. 

INCUMBRANCES. 

See  Vendor  and  Purchaser,  ^:=>134. 

INDEMNITY. 

See  Death,  ^=938;  Guaranty;  Insurance,  ^=:> 
511;  Principal  and  Surety. 

«=»I5(10)  (N.Y.Qity  Ct.)  Interstate  Commerce 
Act,  S  20,  authorizes  a  determination,  in  an  ac- 
tion by  an  initial  carrier  against  connecting  car- 
rier for  the  loss  of  property,  of  the  ultimate  li- 
ability for  the  loss,  and  a  judgment  for  the 


initial  carrier  directly  against  whichever  of  the 
connecting  carriers  is  to  be  deemed  charged 
inter  se.— Hill  iSteamboat  Line  v.  New  York 
Cent  &  H.  R.  R.  Co..  158  N.  Y.  S.  1084. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  ^=»5. 

INDIANS. 

<g=»27(7)  (N.Y.Co.Ct)  I^ws  1914,  c.  508, 
amending  Indian  Law,  I  50,  to  permit  appeal 
from  Council  of  Seneca  Nation  to  County  Court, 
is  valid.— Shongo  v.  Shongo,  158  N.  Y.  S.  99. 

Under  Indian  Law,  S  Sh),  Council  of  Seneca 
Nation  has  power  to  determine  whether  appeal 
has  been  taken  from  Peacemakers'  Court— Id. 

Under  Laws  1914,  c.  508,  County  Court  has 
power  to  review  determination  of  Council  of 
Seneca  Nation  that  an  appeal  was  not  properly 
taken  from  Peacemakers*  Court— Id. 

Under  Indian  Law.  f  50,  notice  of  appeal 
from  Peacemakers'  Oourtj  signed  by  attorney 
for  defendants  in  typewriting,  is  sufficient  as  to 
defendants  who  did  not  sign.— Id. 

Indian  Law,  §§  47,  48,  53,  contemplate  that 
Peacemakers  of  Seneca  Nation  shall  fix  costs 
and  fees  in  actions  on  basis  of  schedule  deter- 
mined by  Council.— Id. 

Rules  and  practice  of  Council  of  Seneca  Na- 
tion requiring  payment  of  costs  to  perfect  ap- 
peals from  Peacemakers'  Court  are  without 
force,  till  costs  have  been  properly  fixed  under 
Indian  Law.— Id. 

Allowance  of  $40.20  costs  in  Peacemakers' 
Court  held  so  exorbitant  that  it  cannot  be  made 
condition  to  appeal  to  Council  of  the  Nation. 
— ^Id. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  ^ss>1023,  1032,  1134 ;  High- 
ways, ^=:>186;   Nuisance,  ^s>91. 

VII.   MOTION  TO  QUASH  OB  DISMISS, 
AKB  DEMUBBEB. 

<5=»I37(3)  (N.Y.Sujp.)  The  grand  jury  is  a 
court  of  original  inquiry,  and  its  powers  and 
duties  as  to  indictments  are  stated  in  Code  Cr. 
Proc,  I  252;  and  where  such  section  has  been 
followed  by  the  grand  jury  an  indictment  will 
not  be  questioned  as  irregularly  found. — Peo- 
ple V.  Osborne.  158  N.  Y.  S.  572. 
<8=»I37(4)  (N.Y.Sup.)  Where  a  court  can  see 
that  the  indictment  was  based  wholly  upon  in- 
competent and  illegal  evidence,  or  it  appears 
that  such  illegal  evidence  influenced  the  grand 
jury,  the  indictment  should  be  set  aside.- Peo- 
ple V.  Osborne,  158  N.  Y.  S.  572. 
<5=»I37(G)  (N.Y.Sup.)  Under  Code  Cr.  Proc.  S 
275,  a  count  in  an  indictment  charging  accused 
committed  unnatural  acts  with  inmat»;s  of  pris- 
on of  which  he  had  charge  held  not  to  plainly 
and  concisely  charge  an  offense,  and  so  should 
be  quashed,  under  section  671.— People  v.  Os- 
borne, 158  N.  Y.  S.  419. 

<&=9l40(2)  (N.Y.Sup.)  The  presumption  is  that 
an  indictment  is  based  upon  sufficient  evidence, 
until  there  is  satisfactory  proof  to  the  contrary. 
—People  V.  Osborne,  168  N.  Y.  S.  672. 
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INFANTS. 

See  Guardian  and  Ward ;   Parent  and  Child. 
III.   PROPERTY  AND  OONVETANOES. 

<©=»43  (N.Y.Snp.)  Under  Real  Property  Law,  §§ 
105,  107,  a  mortgage  by  trustee,  under  order 
of  court,  of  property  devifled  in  trust  for  lives, 
with  remainder  in  fee,  is  not  valid  as  to  in- 
fant remaindermen,  whether  represented  upon 
the  application  for  order  to  mortgage  or  not. 
—Barker  v.  Barker,  158  N.  Y.  S.  413. 

Vn.  ACTIONS. 

<g=>78(3)  (N.Y.Sur.)  Under  Code  Civ.  Proc.  § 
2534,  infant  "party"  for  whom  special  guardian 
must  be  appointed  means  one  required  by  sec- 
tion 2610,  relating  to  probate  proceedings,  to 
be  cited —In  re  Redfield.  158  N.  Y.  S.  1004. 

Where  18  year  old  grandson  of  testator  did 
not  petition  for  appointment  of  special  guard- 
ian, and  service  of  citation  was  made  on  his 
father  as  testamentary  trustee,  appointment  is 
not    necessary. — Id. 

INFRINGEMENT. 

See  Patents,  ^s>326. 

INHERITANCE. 

See  Descent  and  Distribution. 

INJUNCTION. 

See  Fraudulent  Conveyances,  ^=»3(H;  Nui- 
sance, «=>27 ;  Patents,  <5=»326 ;  Public  Serv- 
ice Commissions,  ^=»21. 

I.  NATURE  AND  GROUNDS  IN  GEN- 

ERAL. 

(B)   Gronnda   of   Relief. 

^=:>2I  (N.Y.Sup.)  Plaintiffs  garage  held  not  to 
violate  a  restriction  against  a  garage  on  lots 
of  a  certain  size,  so  as  to  prevent  his  suing  to 
restrain  a  violation  by  defendant.— Seibert  v. 
Ware,  158  N.  Y.  S.  220. 

a.  SUBJECTS  OF  PROTECTION  AND 

RELIEF. 
(A)   Actions  and  Other  I/eiral  Proceedtngrs. 

®=»26(4)  (N.Y.Sup.)  A  court  of  equity  may  re- 
strain parties,  by  injunction,  from  proceeding 
in  other  actions  during  the  pendency  of  the 
suit  in  which  the  injunction  is  granted.— Sea- 
board Nat.  Bank  v.  Reid,  158  N.  Y.  S.  250. 

Where  the  plaintiff  bank  owes  money,  the 
ownership  of  which  is  at  issue  in  a  pending 
action,  and  other  suits  are  threatened  against 
the  bank,  it  may,  by  interpleader,  pay  such 
moneys  into  court  and  restrain  other  actions. 
-Id. 

(B)   Property,  Conveyance*,  and  Inciim« 
brances. 

^==>38  (N.Y.Sup.)  Injunction  will  not  lie  to  re- 
strain selling  of  securities  held  as  collateral 
for  notes  on  which  defendant  has  secured  judg- 
ment, pending  appeal  from  judgment,  though 
plaintiff  is  unable  to  give  security  to  stay  ex- 
ecution.— ^Fleitmann  v.  Union  Bank  of  Brook- 
lyn, 158  N.  Y.  S.  439. 


(O  Contraet** 

^=>62(1)  (N.Y.Sup.)  Where  the  construction  of 
large  public  works  has  changed  the  character 
of  a  restricted  neighborhood,  an  injunction 
against  violation  of  restrictions  as  to  use  of 
property  for  stores,  etc.,  will  be  suspended  un- 
til the  completion  of  the  work8.--Gallon  v.  Hus- 
sar, 158  N.  Y.  S.  895. 

<©=»62(3)  (N.Y.Sup.)  The  fact  that  a  garage 
was  portable,  so  that  the  riolation  of  a  build- 
ing restriction  might  be  only  temporary,  does 
not  prevent  an  injunction  to  restrain  the  viola- 
tion.—Seibert  V.  Ware,  158  N.  Y.  S.  229. 

(D)  Corporate  Fraaclilflea,  Manasemeat, 
and  Ueallnsa, 

^=s>67  (N.Y.Sup.)  Where  a  stockbroker's  busi- 
ness is  greatly,  if  not  totally,  interfered  with 
by  refusal  of  a  telegraph  company  to  furnish 
him  market  quotation  service,  he  may  enjoin 
discontinuance  thereof;  his  remedy  not  being 
restricted  to  an  application  to  the  public  serv- 
ice commissions,  under  Public  Service  Com- 
missions Law,  §  97.— Tucker  v.  Western  Union 
Telegraph  Co.,  158  N.  Y.  S.  959. 

(B)  Publle  OAeer*  and  Boards  and  Ma- 
nlclpalltlea. 

«=>77(1)  (N.Y.Sup.)  The  action  of  a  mayor  of 
a  municipality  in  revoking  the  license  for  a 
motion  picture  theater,  if  reviewable  at  ail, 
should  be  reviewed  by  direct  proceeding,  pnd 
not  by  collateral  attack,  as  a  suit  for  injunc- 
tion.— Genesee  Recreation  Co.  of  Rochester  v» 
Edgerton,  158  N.  Y.  S.  421. 
^»85(1)  (N.Y.Sup.)  Where,  in  enforcement 
of  penal  statutes,  the  license  of  a  motion  pic- 
ture theater  was  revoked,  revocation  will  not  be 
enjoined.— Genesee  Recreation  Co.  of  Rochester 
V.  Edgerton,  158  N.  Y.  S.  421. 

in.  ACTIONS  FOR  INJUNCTIONS. 

<©=»II8(1)  (N.Y.Sup.)  The  fact  that  plaintiff^ 
referred  to  an  application  as  one  for  an  order 
staying  proceedings  instead  of  an  injunction 
would  not  defeat  his  right  to  injunctive  relief; 
the  terms  "stay"  and  ^injunction"  being  often 
loosely  used  and  treated  as  synonymous. — Sea- 
board Nat.  Bank  v.  Reid,  158  N.  Y.  S.  250. 

IV.  FREUMINARY  AND  INTERI^OCU- 
TORT  INJUNCTIONS. 

(A)  Groanda  and  Proceedln^a  to  Proenre» 

^=»I48(1)  (N.Y.Sup.)  Where  proceedings  are 
stayed  by  injunction  granted  in  an  interpleader 
suit,  plaintiff  in  the  action  restrained  is  not 
entitled  to  an  undertaking  under  Code  Civ, 
Proc.  H  611.— Seaboard  Nat.  Bank  v.  Reid,  158 
N.  Y.  S.  250. 

^=>15l  (N.Y.Sup.)  Where  mayor  revoked  li- 
cense for  motion  picture  theater  on  ground  that 
it  was  unsafe,  etc.,  such  matters  should  not  be 
resolved  against  mayor  on  mere  affidavits  for  a 
temporary  injunction  to  enjoin  revocation,  where 
such  affidavits  were  disputed.— Genesee  Recre- 
ation Co.  of  Rochester  v.  Edgerton,  158  M.  Y» 
S.  421. 
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<B)  Conttnalnv^    Modlfrlnv*    Vacattnv,   or 
DisaolTtnv. 

^=s>\70  (N.Y.Sup.)  Appellate  Division  will  not 
exercise  any  power  it  may  have,  under  CJode 
Civ.  Proc.  I  626,  to  vacate  ex  parte  a  temporary 
injunction  order,  where  it  is  not  dear  that 
the  papers  on  which  the  order  was  granted  do 
not  make  a  case  for  such  order. — Godfry  v. 
Matzene,  158  N.  Y.  S.  530. 

INNKEEPERS. 

See  Civil  Rights. 

INSANE  PERSONS. 

ni.   GUARDIANSHIP. 

t&=>35  (N.Y.)  Under  Code  Civ.  Proc.  t  2337. 
bank  which  paid  funds  of  incompetent  to  person 
whom  court  had  appointed  his  committee  be- 
fore the  committees  bond  was  executed  and 
filed  held  liable  to  the  committee*s  successor 
therefor.— Thayer  v.  Erie  County  Savings  Bank, 
112  N.  E.  446,  217  N.  Y.  501. 

IV.   CUSTODY  AND  SUPPORT. 

<©=»53  (N.Y.Sur.)  Claim  of  state  insane  hos- 
pital against  decedent's  estate  for  maintenance 
for  her  daughter  cannot  be  maintained  for  pe- 
riod after  decedent's  death.— In  re  Willis'  Es- 
tate, 158  N.  Y.  S.  985. 

Under  Insanity  Law,  §  86w  and  Code  Cr. 
Proc.  §  914,  no  liability  rests  on  relative  of 
insane  person  for  maintenance  in  state  institu- 
tion, in  absence  of  order  of  court  for  commit- 
ment at  expense  of  such  relative.— Id. 

Claim  against  decedent's  estate,  worth  less 
than  $5,0(K),  for  maintenance  of  decedent's 
daughter  in  state  insane  hospital,  cannot  be 
maintained.— Id. 

IX.   ACTIONS. 

^=:>94(1)  (N.Y.Sup.)  A  judgment  against  an  in- 
competent person,  committed  by  an  order  from 
the  court  to  an  institution  for  the  insane,  held 
void  for  lack  of  jurisdiction,  where  no  commit- 
tee of  person  and  property  and  no  guardian  had 
been  appointed,  and  an  order  directing  service 
on  a  person  was  not  sufficiently  broad  to  enable 
him  to  look  after  the  interests  of  the  incom- 
petent—United States  Trust  Co.  of  New  York 
V.  Kiddle,  158  N.  Y.  S.  1011. 

INSOLVENCY. 

See  Bankruptcy;    Banks  and  Banking,  ^=976, 
167;    Fraudulent  Conveyances,  ^=>58,  272. 

INSPECTION. 

See  Discovery,  ^=s>84,  S9 ;   Master  and  Servant, 
<5=»124. 

INSTRUCTIONS. 

To  jury,  see  Trial,  ^=s>191-296. 

INSURANCE. 

See  Death,  ^=»38;    Principal  and  Surety,  ^=» 
57. 


I.   OONTBOL  AND  RfiOXriiATION  IN 
GENERAIi. 

«=»I0  (N.Y.Sup.)  InBurancQ  Law,  |  107,  re- 
quires general  form  of  each  class  of  riders  at- 
tached to  policies  to  be  filed  with  superintend- 
ent of  insurance.— Hopkins  v.  Connecticut  Gen- 
eral Life  Ins.  Co.,  158  N.  Y.  S.  79. 

ni.  INSURANOE  AGENTS  AND 
BROKERS. 

(A)  AffencT  for  Insurer. 

^=>76  (N.Y.Sup.)  In  an  action  on  a  fire  pol- 
icy, where  the  agency  of  an  insurance  broker 
was  denied  by  the  defendant,  evidence  offered 
by  the  plaintifit  tending  to  establish  the  agency 
was  improperly  excluded.— C.  A.  Smith  Lumber 
Co.  V.  Colonial  Assurance  Co.,  158  N.  Y.  S. 
198. 

IV.  INSURABI.E  INTEREST. 

^=9 1 21  (N.Y.Sup.)  A  policy  of  life  insurance 
may  be  legally  assigned  in  New  York  to  one  not 
having  an  insurable  interest  in  the  life  of 
insured.— Foryciarz  v.  Prudential  Ins.  Co.  of 
America,  158  N.  Y.  S.  834. 

V.  THE  CONTRACT  IN  GEN£RAI<. 
(A)   Nature,  Reqvlitltea,  and  Valiaity. 

<e=>l33(2)  (N.Y.Sup.)  Insurance  Law,  {  107, 
subd.  "b,  *  cl.  6.  requiring  the  provisions  reduc- 
ing indemnity  under  certain  circumstnnces  to  be 
printed  in  bold-faced  type,  applies  only  to  pro- 
visions in  body  of  policy,  and  not  in  riders  or 
attached  papers.— Jlopkins  v.  C!!onnecticut  Gen- 
eral Life  Ins.  Co.,  158  N.  Y.  S.  79. 
^=>I33(3)  (N.Y.Sup.)  Rider  on  accident  policy, 
excluding  liability  for  injuries  from  act  of  bel- 
ligerent nation,  need  not  be  signed  by  insurer. 
— Hopkins  V.  (}bnnecticut  General  Life  Ins.  Co., 
158  N.  Y.  S.  79. 

<®=»I38(1)  (N.Y.Sup.)  Where  insurance  agents 
are  authorized  to  deliver  contracts  only  with 
war  rider  attached,  beneficiary  cannot  recover 
on  ground  of  invalidity  of  rider.— Hopkins  v. 
Connecticut  General  Life  Ins.  Co.,  158  N.  Y. 
S.  79. 

Under  Insurance  Law,  §  197,  subd.  "i,"  fact 
that  war  rider  attached  to  accident  policy  has 
not  been  filed  with  superintendent  of  insurance 
does  not  invalidate  rider,  nor  authorize  recov- 
ery without  regard  to  its  provisions.— Id. 
^=»I41(1)  (N.Y.)  That  a  soliciting  agent  of  a 
life  insurance  company  received  a  policy  for 
delivery  from  a  local  office  of  the  company  in- 
stead of  its  general  office  does  not  lessen  his 
power  to  bind  the  company  by  a  delivery. — Mc- 
Clelland V.  Mutual  Life  Ins.  Co.  of  New  York, 
111  N.  E.  1062,  217  N.  Y.  386. 
^=s>l4l(2)  (N.Y.)  Where  soliciting  agent  of  in- 
surer delivered  policy  and  received  premium 
knowing  that  insured  was  then  ill,  insurer  is 
charged  with  his  knowledge,  and  delivery  is 
waiver  of  condition  that  policy  should  not  be> 
come  effective  unless  premium  was  paid  while 
insured  was  in  good  health.— McClelland  v.  Mu- 
tual Life  Ins.  Co.  of  New  York,  111  N.  E. 
1062,  217  N.  Y.  336. 
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(B)  CoBvtriiotlOB  and  Operation. 

<©=»I46(3)  (N.Y.Sup.)  All  provisions  favorable 
to  insurer  by  life  policy,  language  of  wbicb 
is  that  of  insurer,  are  to  be  strictlv  construed, 
and  any  ambiguity  is  to  be  resolved  for  in- 
sured.—Foryciara  V.  Prudential  Ins.  Co.  of 
America,  158  N.  Y.  S.  834. 
^=s»l52(3)  (N.Y.)  Statutes,  prescribing  the  req- 
uisites of  insurance  poUcies,  must  be  read 
together  with  the  ^licy  in  construing  its  terms. 
—Archer  v.  Equitable  Life  Assur.  Soc.  of 
United  States,  112  N.  E.  433,  218  N.  Y.  18. 
^=»I52(3)  (N.Y.Sup.)  A  policy  of  life  insurance 
must  be  read  in  connection  with  Insurance  Law, 
S  58,  requiring  the  entire  contract  to  be  ex- 
pressed in  the  policy.— Edelson  v.  Metropolitan 
Life  Ins.  Co..  158  N.  Y.  S.  1018. 
<$=>155  (N.Y.Sup.)  While  agents  of  life  insur- 
ance companies  cannot  waive  or  alter  clear  pro- 
visions of  policies,  their  acts  and  representa- 
tions may  be  considered  as  to  companies'  in- 
terpretation of  policies. — Foryciarz  v.  Pruden- 
tial Ins.  Co.  of  America.  158  N.  Y.  S.  834. 

In  action  by  assignee  of  industrial  life  pol- 
icy, in  which  company  set  up  that  assignment 
of  policy  avoided  it.  company's  act,  in  sending 
to  local  agency  checks  payable  to  insured,  while 
not  a  waiver  or  estoppel,  could  be  considered 
in  determining  how  company  interpreted  pol- 
icy.—Id. 

Vn.  ASSIGNBfEKT  OR  OTHER 
TRANSFER  OF  POUCT. 

<©=»I99  (N.Y.Sup.)  Ordinarily  a  policy  of  life 
insurance  is  assignable  as  any  other  chose  in  ac- 
tion.—Foryciarz  V.  Prudential  Ins.  Co.  of  Amer- 
ica, 158  N.  Y.  S.  834. 

^=»2I2  (N.Y.Sup.)  An  assignment  of  her  indus- 
trial life  insurance  policy  by  a  married  woman 
to  secure  money  to  return  to  her  native  coun- 
try in  Europe  is  good  as  against  the  insured.— 
Foryciarz  v.  Prudential  Ins.  Co.  of  America, 
158  N.  Y.  S.  834. 

A  husband  who  shared  in  the  benefits  of  his 
wife's  assigning  her  policy  of  industrial  life 
insurance  to  secure  money  to  take  the  husband, 
herself,  and  their  child  back  to  Europe  is  es- 
topped from  disputing  the  validity  of  the  as- 
signment.— Id. 

Vin.   OANOEIiliATION,    StJRRENDER, 
ABAin>ONMENT,  OR  RESCIS- 
SION OF  POUOT. 

<$=»230  (N.Y.Sup.)  Where  defendant  insurance 
company  notified  plaintiff  that  a  policy  on  his 
property  was  canceled,  but  did  not  tender  the 
unearned  portion  of  premium  money  paid,  the 
notice  was  ineffective. — C.  A.  Smith  Lumber  Co. 
V.  Colonial  Assurance  Co.,  158  N.  Y.  S.  198. 

IX.  AVOIDANCE  OF  POUCT  FOR 
IflSREPREBENTATION,  FRAUD, 
OR  BREACH  OF  WARRANTY 
OR  CONDITION. 

(A)  Grovttds  In  General. 

^=>253  (N.Y.)  Insurance  Law,  §  58,  must  be 
construed  to  require  that  all  statements  made 
by  the  assured  shall  be  purported  by,  or  made 
to  appear  upon,  the  face  of  the  policy.— Arch- 


er ▼.  Equitable  Life  Assur.  Soc.  of  United 
States,  112  N.  E.  483,  218  N.  Y.  18. 
^S5>266  (N.Y.)  Insurance  Law,  S  58,  stating  the 
requisites  of  msnranoe  contracts,  requires  that 
the  policy  itself  shall  contain  physieally  the  en- 
tire contract,  so  that  all  statements  which  are 
warranties  on  their  face  must  be  incorporated 
in  the  policy  or  be  abandoned  as  warranties. — 
Archer  v.  Equitable  Life  Assur.  Soc.  of  United 
States,  112  N.  K  433^  218  N.  Y.  18. 

XI.  ESTOPPEL,  WAIVER,  OR  AGREE- 
MENTS    AFFECTING     RIGHT     TO 
AVOID   OR  FORFEIT   POLICY. 

<8=»376(1)  (N.Y.Sup.)  Clause  in  accident  policy 
denying  authority  of  agent  to  change  or  waive 
provisions,  and  providing  that  no  change  shall 
be  valid  unless  aj^proval  of  executive  officer  is 
indorsed  thereon,  is  solely  for  benefit  of  insurer. 
—Hopkins  V.  Connecticut  General  Life  Ins.  Co., 
158  N.  Y.  S.  79. 

Restrictions  in  accident  policy  on  agent's 
power  to  modify  do  not  apply  to  rider  attached 
at  execution  of  contract,  but  only  to  subsequent 
changes.— Id. 

«=s>388(3)  (N.Y.Sup.)  Where  life  policy  provid- 
ed it  should  be  void  if  assigned  or  parted  with, 
insurer  could  destroy  validity  of  assignment 
only  by  declaring  policy  itself  void,  and  recog- 
nized validity  of  policy  by  accepting  proofs 
without  objection,  attempting  to  make  payment 
to  public  administrator,  and  by  attacking  as- 
signment only.— Foryciarz  v.  .  Prudential  Ins. 
Co.  of  America,  158  N.  Y.  S.  834. 

Xm.   EXTENT  OF  liOSS  AND  UABH.- 

ITT  OF  INSURER. 
(C)  OuarantT  and   Indemnity  Inanrance. 

^=y5  i  I  (N.Y.)  Clause  of  policy  insuring  against 
bad  debts,  requiring  with  the  notice  of  loss  a 
statement  of  prior  experience  with  the  debtor, 
and  limiting?  liability  to  the  amount  of  goods 
sold  him  within  the  12  months  next  preceding 
the  first  shipment  for  which  liability  is  claimed, 
held  to  limit  it,  not  simply  to  indebtedness  paid, 
but  according  to  all  transactions  in  the  stated 
period.— Pringle  Bros.  v.  Philadelphia  Casualty 
Co.,  112  N.  E.  465,  218  N.  Y.  1. 

XVI.  RIGHT  TO  PROCEEDS. 

<g=»583(2)  (N.Y.Sup.)  Where  party  furnishes 
money  in  emergency  to  one  whose  life  is  insur- 
ed, and  has  no  assignment  of  the  life  insurance 
policy,  he  cannot  maintain  an  action  against 
the  insurer  to  recover  the  benefit  under  the  pol- 
icy.—Foryciarz  V,  Prudential  Ins.  Co.  of  Ameri- 
ca. 158  N.  Y.  S.  834. 

^=»593(1)  (N.Y.Sup.)  Assignee  of  insurance 
policy,  who  furnished  money  to  take  insured, 
husband,  and  child  back  to  native  country  in 
Ehirope,  held  entitled,  after  insured's  death,  to 
the  insurance  money  under  the  terms  of  the  pol- 
icy.—Foryciarz  V.  Prudential  Ins.  Co.  of  Amer- 
ica, 158  N.  Y.  S.  834. 

XVin.  AOTIONS    ON    POLICIES. 

«=»624(7)  (N.Y.)  Where  a  number  of  under- 
writers insured  a  vessel  by  a  contract  express* 
ly  declaring  that  they  bound  themselves  several- 
ly,  and   not  jointly,   for  its  performance,   the 
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insured  could  not  maintain  a  single  action 
against  all  the  insurers  to  recover  an  aggregate 
amount  of  the  policy.— Fish  v.  Vanderlip,  112 
N.  B.  425.  218  N.  Y.  29. 
^=»640(2)  (N.Y.)  A  defense  that  the  policy  was 
issued  in  reliance  on  statements,  representations, 
and  answers  of  the  insured  as  to  his  previous 
medical  history,  which  were  fraudulent,  not  full 
and  fair,  and  effected  concealments  material  to 
the  risk,  is  insufficient  in  law  for  failing  to 
show  that  the  representations  were  included  in 
the  policy.— Archer  y.  Equitable  Life  Assur. 
Soc.  of  United  States,  112  N.  E.  433,  218  N. 
y.  18. 

A  defense,  in  an  action  on  a  policy  of  insur- 
ance, that  the  insured  violated  an  agreement  not 
contained  in  the  policy  is  insufficient  in  law  on 
its  face.— Id. 

^=»655(2)  (N.Y.Sup.)  Although  Insurance  Law, 
§  58,  requires  the  entire  contract  to  be  ex- 
pressed in  the  policy,  if  the  policy  provides  for 
reduction  in  case  of  misrepresentation  of  the  in- 
sured as  to  his  age,  the  application  is  admis- 
sible, although  not  included  in  the  policy,  to 
show  a  misrepresentation  of  age,  since  the  con- 
tract, if  enforced  according  to  its  terms,  would 
involve  a  discrimination  prohibited  by  section 
80.— Edelson  v.  Metropolitan  Life  Ins.  Oo„  158 
N.  Y.  'S.  1018. 

e=>665(4)  (N.Y.Sup.)  Where  condition  of  lia- 
bility was  proof  of  larceny,  a  mere  proof  of  loss, 
without  any  showing  whether  the  property  was 
lost  or  stolen,  will  not  support  a  judgment 
against  insurer. — Polstein  v.  General  Ace.,  Fire 
&  Life  Assur.  Corp.,  158  N.  Y.  S.  868. 
^=»665(5)  (N.Y.Sup.)  In  suit  upon  accident 
policy  for  death,  evidence  that  deceased,  in  get- 
tin|f  out  of  his  back,  fell  on  his  back  and  com- 
plained of  injury  to  his  head,  dying  two  days 
later,  defendant  claiming  death  from  deceased's 
heart,  held  to  sustain  a  verdict  for  beneficiary. 
— Tromblee  v.  North  American  Ace.  Ins,  Co., 
158  N.  Y.  S.  1014. 

^=s>668(2)  (N.Y.Sup.)  In  an  action  on  a  fire 
policy,  where  the  agency  of  an  insurance  broker 
was  denied  by  the  defendant,  there  was  a 
question  for  the  jury.— C.  A.  Smith  Lumber  Co, 
V,  Colonial  Assurance  Co.,  158  N.  Y.  S.  198. 
^s»668(ll)  (N.Y.Sup.)  Evidence  in  an  action 
upon  an  accident  policy  held  to  make  plaintiff's 
injury  or  disability  a  question  for  the  jury.— 
Levy  V.  Fidelity  &  Casualty  Co.  of  New  York, 
158  N.  Y.  S.  804. 

^s>668(14)  (N.Y.Sup.)  Where  notice  of  an  ac- 
cident was  required  in  an  accident  policy  to  be 
given  as  soon  as  reasonably  possible,  and  de-^ 
ceased  died  December  dlst.  and  notice  was  mail- 
ed to  local  agents  the  following  January  19th, 
and  received  by  the  head  office  January  23d, 
held^  refusal  to  hold  as  a  matter  of  law  that  the 
notice  was  not  timely  is  not  error.— Tromblee  t. 
North  American  Ace.  Ins.  CJo.,  158  N.  Y.  S. 
1014. 

XX.   MUTUAI.  BSNEFIT  IKSURANOE. 
(F)  Aetlon*  for  Benefit*. 

4=9812  (N.Y.Sup.)  Under  the  insurance  benefit 
provisions  of  a  cigar  makers'  union,  an  unin- 
corporated  association,   held,   that   a   daim   to 


benefits,  not  made  by  the  member's  heirs  until 
four  years  after  his  death,  was  barred,  not- 
withstanding that  they  did  not  sooner  know  of 
his  death.--Born  v.  Perkins,  158  N.  Y.  S.  673. 

INTENT. 

See  Bankruptcy,  4=»166;  Fraudulent  Convey- 
ances, «=»155,  282,  298;  Perjury,  4=5>3; 
Powers,  «=»33 ;  Statutes,  <8=»181, 184 ;  WUls, 
«=»439. 

INTEREST. 

See  Account  Stated,  4s>6;  Bminent  Domain, 
«=s>247;  WiUs,  <8=»734. 

m.   TIME  AND  COMPUTATION. 


(N.Y.Sup.)  A  written  agreement  that  "in- 
terest shall  be  charged  and  credited  to  the 
account  current  •  •  •  at  the  rate  of  6  per 
cent  per  annum,"  under  which  accounts  were 
rendered  monthly,  does  not  warrant  the  monthly 
compounding  of  interest.— Newburger-Morris  Co. 
V.  Talcott,  158  N.  Y.  S.  785. 

INTERMEDIATE  COURTS. 

See  Appeal,  <$=»135,  1094. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTESTACY. 

See  Wills,  «=>865. 

INTOXICATING  LIQUORS. 

IV.   lilCENSES  AND  TAXES. 

^ss>\  04  (N.Y.Sup.)  Under  Lriguor  Tax  Law,  S 
8,  subd.  9,  added  by  I^ws  1910,  c.  494,  amend- 
ed by  Laws  1911,  c.  298.  where  hotel  tenant 
waives  privilege  of  abandoning  liquor  traffic 
to  other  premises*  landlord  may  maintain  ac- 
tion to  set  aside  instrument  executed  by  ten- 
ant, affecting  right  of  abandonment,  and  to 
have  license  issued  to  himself.— Brunner  t. 
Diogenes  Brewing  Co.,  158  N.  Y.  S.  007. 


INVENTION. 
JAILS. 


See  Patents. 
See  Prisons. 

JOINDER. 

See  Action,  ^=>45,  50. 

JOINT  ADVENTURES. 

^=s>B  (N.Y.Sup.)  Where  the  managers  of  a 
syndicate  for  subscriptions  to  corporate  bonds 
are  in  terms  made  the  payees  of  the  subscrip- 
tion, they  may  enforce  payment  of  subscription. 
— Gallogly  V.  Whitmore,  158  N.  Y.  S.  830. 

A  subscription  agreement  construed  to  give 
the  managers  thereof  a  right  to  sue  for  subscrip- 
tions under  Code  C!lv.  Free,  f  449,  as  trustees 
of  an  express  trust.— Id. 
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JUDGES. 

See  Justices  of  the  Peace. 

I.  APFOINTMEKT,  QUAI«IFICATION, 
AKD  TENURE. 

^=s>3  (N.Y.Sup.)  Since  by  chapter  751,  Laws 
1907,  the  City  Court  of  binghamton  has  crim- 
inal jurisdiction,  when  Binghamton  came  under 
the  Second  Class  Cities  I^w,  election  of  a  police 
justice  was  not  required  by  section  180  thereof, 
notwithstanding  Code  Cr.  Proc.  S  74.— Wear  v. 
Truitt,  158  N.Y.  S.  790. 

<©=>N  (N.Y.Sup.)  Municipal  Court  Code.  S  1, 
deprives  Supreme  Court  of  power  to  remove 
justices  of  the  Municipal  Court,  under  Const, 
art.  0,  I  17.  and  vests  such  power  in  the  Sen- 
ate, under  Const  art  6,  {  11.— Scheidlinger  v. 
Silber,  158  N.  Y.  S.  27. 

IV.   DISQUAI.IFICATION   TO  ACT. 

<5=»56  (N.Y.Sup.)  That  judge  at  Special  Term, 
after  writing  an  opinion  on  report  of  referee, 
before  signing  decision  or  order,  was  assigned 
to  Appellate  Division,  does  not  prevent  presen- 
tation of  report  to  another  Special  Term.— In 
re  Carney,  158  N.  Y.  S.  585. 

JUDGMENT. 

See  Courts,  ^=»188,  189;  Execution;  Justices 
of  the  Peace,  <©=>122;   Pleading,  ^=»345-n350. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal. 

I.   NATURE  AND  ESSENTIAXS  IN 
GENERAIi. 

^=»I7(9)  (N.Y.Sup.)  Where  a  summons  was  is- 
sued against  Edward  Catalano,  the  name  "Ed- 
ward*' being  stated  as  being  fictitious,  and  the 
affidavit  of  Eugenio  Catalano  on  motion  to  va- 
vate  a  judgment  against  him  showed  that  he 
was  never  served  with  summons,  the  judgment 
will  be  reversed.— Breger  v.  Catalano,  158  N. 
Y.  S.  671. 

IV.   BT  DEFAI7I.T. 
(A)  ReqvUltefe   and   Validity. 

<S==>I09  (N.Y.CityCt.)  Where  trial  was  adjourn- 
ed from  9  :45  a.  m.  on  the  day  set  until  2  p.  m., 
when  defendant's  counsel  first  stated  his  en- 
gngement  in  the  Supreme  Court  and  defendant 
refused  to  engage  other  counsel,  the  trial  court 
was  justified  in  allowing  plaintiff  to  proceed 
to  take  an  inquest.— Ryan  v.  Central  Delivery 
Co.,  158  N.  Y.  S.  312. 

(B)   Openlngr  or   Setting   A«lde   Default. 

^==»i60  (N.Y.Sup.)  An  aflldavit  of  defendant  on 
his  motion  to  open  his  default  and  to  allow  him 
to  serve  an  answer  averring  merits,  but  not 
stating  any  facts  showing  merits  and  the  good 
faith  of  the  defense,  as  required  by  rule  23  of 
the  general  rules  of  practice,  was  insuffldent. — 
Rothschild  v.  Haviland,  158  N.  Y.  S.  661. 
<©=»I60  (N.Y.Citj'Ct.)  Affidavit  of  merits  on 
motion  to  vacate  inquest  in  action  for  per- 
sonal injiirv,  taken  in  absence  of  defendant's 
counsel,  held  insufficient.— Rvan  v.  Central  De- 
livery Co.,  158  N.  Y.  S.  312. 


VI.  ON  TBIAI.  OF  ISSUES. 
(B)   Parties. 

^=»243  (N.Y.Sup.)  In  a  suit  between  vendor 
and  purchaser  involving  the  validitv  of  restric- 
tive covenants,  it  is  not  competent  for  the  court 
to  decide  whether  third  parties  not  before  the 
court  are  entitled  to  have  the  covenants  en- 
forced.—Dethloff  V.  Voit,  158  N.  Y.  S.  522. 

(C)  Conformity    to    Proeea*,   FleadlaflrBt 
Proofs,  and   Verdlet  or  Fladlaffs. 

<©=>253(4)  (N.Y.Sup.)  In  a  suit  to  recover  a 
balance  due  for  goods  sold,  judgment  for  de- 
fendant held  not  sustained  by  evidence. — 
Strauss  v.  Fishel,  158  N.  Y.  S.  545. 

VH.   ENTRY,    REOORD,    AND    DOCK- 
ETING. 

^=>284  (N.Y.Sup.)  A  wife,  obtaining  a  final  de- 
cree in  an  action  for  divorce,  providing  for  the 
payment  of  alimony  by  installments,  can  docket 
the  judgment  of  unpaid  alimony  at  the  foot 
of  the  original  decree  of  divorce  by  a  motion 
therefor.— Farquhar  v.  Farquhar,  158  N.  Y.  S. 
194. 

Xm.   MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(A)  Jadffment*  Operative  as  Bar. 

<&=:»540  (N.Y.)  A  former  adjudication,  to  be 
available  as  a  plea  in  bar,  must  have  been  a 
determination  of  the  same  issue  between  same 
parties  or  their  privies.— Fish  v.  Vanderlip,  112 
N.  E.  425,  218  N.  Y.  29. 

(B)   Causes  of  Action  and  Defenses  Merm* 
ed.  Barred,  or  Concladed. 

^=:9592  (N.Y.Sup.)  Where  there  was  a  differ- 
ence between  the  assignee  of  a  brokerage  firm 
and  a  customer  as  to  the  amount  due  on  stocks 
held  for  customer's  account,  customer,  having 
replevied  stock  and  paid  balance  due,  cannot  re~ 
cover  damages  for  depreciation  of  stock  during 
time  of  withholding. — Harding  ▼.  Gaillard,  158 
N.  Y.  S.  920. 

XIV.   CONCIiirSIVENESS    OF   ABJUDI. 
CATION. 

(B)  Persons  Conolnded. 

^=»675(1)  (N.Y.)  A  judgment  for  one  of  a  num- 
ber of  underwriters,  whose  liability  was  several, 
in  the  defen.se  of  which  the  other  insurers 
participated,  held  not  a  bar  to  the  insured's  ac- 
tion against  the  insurer,  who  had  contributed 
to  the  expense  of  the  defense. — Fish  v.  Vander- 
lip, 112  N.  E.  425,  218  N.  Y.  29. 
^=»7I2  (N.Y.Sup.)  One  who  loaned  stockbro- 
kers bonds  to  be  shown  to  examiners  as  assets, 
which  bonds  were  hypothecated  by  the  brokers 
with  their  bank,  and  by  the  bank  sold,  held 
concluded  by  decree,  though  he  was  not  a  pai^ 
ty,  in  a  suit  ajsrainst  the  bank  by  a  customer  of 
the  brokers,  determining  the  title  to  such  assets. 
— Gouert  v.  Mechanics'  &  Metals  Nat  Bank  of 
City  of  New  York,  158  N.  Y.  S.  869. 

(D)   JadirmeTits    tn    Particular    Classes    off 
Actions   and    Proceeding*. 

<^=>75l  (N.Y.Gen.Sess.)  Decision  of  magistrate, 
on  trial  for  violating  ordinance  forbidding  sale 
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ill  park  or  parkway,  without  permit,  that  act 
charged  is  not  yiolation  of  the  ordinance,  is 
res  judicata  on  suhsequent  charge  of  same  of- 
fense, in  same  place,  under  same  circumstances. 
—People  V.  Parelll,  158  N.  Y.  S.  644. 

XVTL  FOREIGN   JITDOMENTS. 

«=»8I8(2)  (N.Y.CityCt)  Where  only  evidence 
of  Indiana  judgment  sued  on  against  partners 
is  judgment  roll  and  admissions  as  to  amount 
due,  it  cannot  be  enforced  in  New  York  to  ex- 
tent of  joint  property  of  iirm,  nor  subject  to 
trial  of  facts  as  against  defendant  who  was 
served  by  leaving  certified  copy  of  summons 
with  other  defendant— Lippincott  Glass  Co.  v. 
Griffin.  158  N.  Y.  S.  307. 

XXI.  ACTIONS  ON  Jin>OBCENT8. 
(A)  Domestie  Jadvmenta. 

^ss>9IO(2)  (N.Y.Sup.)  A  final  decree  in  an  ac- 
tion* for  divorce  providinc  for  the  payment  of 
alimony  by  installments  is  a  ^'judgment  for  a 
sum  of  money,"  within  Code  Civ.  Proc.  fi  1913, 
providing  that  an  action  cannot  be  maintained 
between  the  original  parties  thereto  within  10 
years  from  Its  docketing.— Farquhar  v.  Far- 
Quhar,  158  N.  Y.  S.  104. 

JUDICIAL  SALES. 

See  Mortgages,  «:=>372;   Taxation,  ^ss>603. 

JURISDICTION. 

See  Attorney  and  Client,  ^s»36 ;  Courts ;  Crim- 
inal Law,  «=>88:  Divorce.  ^=5>201 ;  Judg- 
ment, ^=»818;  Municipal  Corporations,  ^=» 
636 ;  Partition,  <e=5>39. 

JURY. 

See  Criminal  Law,  ^=»956,  057,  1156;  Trial, 
<g=>315. 

II.   RIGHT  TO   TRIAL  BY  JI7RT. 

«=>I9(7%)  (N.Y.Sup.)  Under  Code  Civ.  Proc 
§  2538,  the  surrogate  has  no  discretion  to  refuse 
a  jury  trial  of  a  will  contest  when  demanded, 
but  has  discretion  to  determine  whether  it  shall 
be  tried  in  the  Surrogate's  Court  or  the  Supreme 
Court.— In  re  Kno's  Will,  158  N.  Y.  S.  234. 
<&=>«9(7%)  (N.Y.Sur.)  Tnder  Code  Civ.  Proc. 
§§  2538,  2617,  right  to  demand  jury  trial  in 
probate  proceedings  may  be  exercised  by  any 
party  appearing  in  proceeding.— In  re  Potter's 
Will,  158  N.  Y.  S.  1001. 

Amendment  of  Code  Civ.  Proc.  §  2538,  made 
April  13,  1915,  giving  surrogate  power  in  his 
discretion  to  order  jury  trial,  applies  to  pending 
probate  proceeding.— Id. 

«=5>25(6)  (N.Y.Sur.)  Demand  for  jury  trial  in 
probate  proceedings  filed  December  19th,  after 
filing  of  objection  to  probate  November  9th,  and 
demand  in  objection  to  probate  of  another  will 
filed  on  return  day  of  citation  were  seasonable. 
—In  re  Potter's  WUl,  158  N.  Y.  S.  1001. 

«=»3I(2)  (N.Y.Sup.)  The  Code  of  Civil  Proce- 
dure must  be  construed  as  declaratory,  rather 
than  as  modifying  or  infringing  constitutional 


right  to  trial  by  jury.— McGurty  v,  Delaware,  L. 
&  W.  R.  Co.,  158  N.  Y.  S.  285. 

JUSTICES  OF  THE  PEACE. 

See   Accord    and    Satisfaction;     Bail,    ^s»47; 
Constitutional  Law,  <d=s>63. 

nr.   PROCEDUBB   IN  OlVn.    CASES. 

^S9l22(2)  (N.Y.Co.Ct.)  Where  summons  was 
served  only  5  days  before  return  day,  default 
judgment  thereon  was  not  nullity,  though  jus- 
tice s  determination  that  service  was  proper  was 
erroneous. — Denovsky  v.  Bach,  158  N.  Y.  S. 
442. 

^ss>l22(5)  (N.Y.Co.Ct.)  The  remedy  of  setting 
aside  default  judgment  of  justice,  given  by 
Code  Civ.  Proc.  {  3064,  is  not  limited  to  the 
time  allowed  for  appeal  from  judgmeat.~-Den- 
ovsky  V.  Bach,  153  N.  Y.  S.  442. 

Defendant,  who  paid  amount  she  was  inform- 
ed was  claimed  in  action  in  Justice's  Court,  and 
did  not  learn  of  judgment  for  much  larger 
amount  for  several  months,  was  entitled  to  va- 
cation of  judgment,  though  time  for  appeal 
had  expired. — Id. 

V.   REVIEW   OF   PROOEEDIKOS. 

(A)  Appeal  and  Brror. 

<8=»I55(3)  (N.Y.Co.Ct.)  Defendant,  on  appeal 
from  Justice's  Court  more  than  20  days  after 
judgment,  allowed  by  Code  Civ.  Proc.  §  3046, 
cannot  take  advantage  of  irregularity  in  serving 
summons  only  5  days  before  return  day.— De- 
novsky V.  Bach.  158  N.  Y.  S.  442. 

JUSTIFICATION. 

See  libel  and  Slander,  ^=»94. 


LACHES. 


See  Equity. 


LANDLORD  AND  TENANT. 

See  Associations,  ^=^19 ;  Bankruptcy,  ^=>314  ; 
Dower,  ^=>114;  Evidence,  ^=s>44i;  Frauds, 
Statute  of,  ^=:»116,  128;  Mechanics*  Liens, 
<g=>73;  Principal  and  Surety,  «=»102;  Use 
and  Occupation. 

n.  I.EASES   AND  AGBEEMEKT8  IK 

GEKERAIi. 

<B)  Conatructloa  and  Operation. 

<^=»44(2)  (N.Y.Sup.)  A  provision  in  lease  limit- 
ing liability  of  lessor,  for  damages  sustained  bv 
tenant  to  one  month's  rent  does  not  run  with 
the  land,  and  the  original  lessor's  grantee  can- 
not enforce  it— Strong  v.  Woodrow  Investing 
Co.,  158  N.  Y.  S.  513. 

m.  IiANDI^ORD'S  TITU:  AND  RE- 
VERSION. 
(B)   Batoppel  of  Tenant. 

^=:>6I  (N.Y.Sup.)  A  tenant  is  not  estopped  to 
show  that  the  landlord  conveyed  his  interest  in 
the  land  after  the  creation  of  the  tenancy  and 
before  the  commencement  of  the  action  against 


For  cases  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Indexes  see  lame  topic  and  KET-KUMBER 


Digitized  by 


Caoogle 


Landlord  and  Tenant 


158  NEW  YORK  SUPPLEMENT 


1182 


the  tenant.— Shapiro  v.  Shapiro,  158  N.  Y.  S. 

154. 

^=»66(1)  (N.Y.Sup.)  The  possession  of  a  holder 

of  a  tax  lease  cannot  be  adverse  to  the  owner 

of  the  fee.— Cardwell  v.  Clark,  158  N.  Y.  S. 

300. 

VII.  PREMISES  Aim  EHJOTMENT 

AND   USE  THEREOF. 
(A)  Deaorlytton,  Bxtent,  and  Condition. 

<@=:>I25(2)  (N.Y.Mun.Ct.)  At  common  law  there 
was  no  implied  warranty,  in  the  absence  of 
fraud,  that  the  premises  were  reasonably  fit 
for  the  purpose  for  which  they  were  hired,  or 
that  they  were  even  tenantable. — Younger  v. 
Campb^l,  158  N.  Y.  S.  649. 


(B)  Po 


i>n.  Enjoyment,  and  Use. 


^=9142(7)  (N.Y.Sup.)  The  manager  of  a  res- 
taurant in  an  apartment  house,  who  manifested 
a  reckless  disregard  of  the  rights  of  a  tenant 
by  operating  a  dumb-waiter  with  unnecessary 
noise,  was  liable  for  punitive  damages. — Darr 
v.  Cohen,  158  N.  Y.  S.  324. 

<5=»I42(8)  (N.Y.Sup.)  The  manager  of  a  res- 
taurant m  an  apartment  house,  who  operated 
its  dumb-waiter  with  unnecessary  noise  and  vio- 
lence, the  shaft  also  being  used  to  shout  orders 
for  food  through,  committed  a  nuisance  subject 
to  restraint  by  the  lessee  of  an  adjoining  apart- 
ment—DaiT  V.  Cohen.  158  N.  Y.  S.  324, 

A  tenant,  in  possession  of  premises  aflfected  by 
a  nuisance,  under  a  lease  made  during  the  ex- 
istence of  the  nuisance,  can  maintain  an  action 
to  abate  the  nuisance  and  recover  damages. — 
Id. 

CD)   Repalrsy  Insurance,  and  Improve- 
ments. 

<@=>  150(1)  CN.Y.Sup.)  A  tenant  continuing  in 
possession  from  month  to  month  is  under  no 
obligation  to  repair  a  ceiling  injured  by  the 
landlord's  negligence. — Stevens  v.  Schweizer,  158 
N.  Y.  S.  465. 

<e=5>l52(l)  (N.Y.Mun.Ct.)  At  common  law  nei- 
ther the  landlord  nor  the  tenant,  as  between 
themselves,  was  under  any  contractual  duty  to 
make  repairs  to  the  demised  premises.— Young- 
er V.  Campbell,  158  N.  Y.  S.  649. 

(B)  Injuries  from  Danverons  or  Defeotlve 
Condition. 

<g=»l62  (N.Y.Sup.)  It  is  the  duty  of  a  landlord 
to  use  reasonable  care  to  keep  a  hallway,  in 
common  use  by  the  tenants  and  in  his  control, 
in  a  reasonably  safe  condition,  and  for  his 
servant 'to  leave  a  pail  in  it,  in  the  absence  of 
explanation,  would  be  evidence  of  negligence. — 
Levin  v.  Abrahams,  158  N.  Y.  S.  784. 
<&=>I64(3)  (N.Y.Sup.)  Where  landlord  undertook 
to  repair  door  to  apartment  of  rented  house,  her 
agents  were  bound  to  use  ordinary  and  reason- 
able care,  even  if  there  was  originally  no  obli- 
gation to  repair.— Flam  v.  Greenberg,  158  N.  Y. 
S.  670. 

«=>I64(4)  (N.Y.Sup.)  FaUure  of  owner  to  com- 
ply with  Tenement  House  Law,  §  76,  requiring 
lights  in  hallways  from  sunset  to  sunrise,  is  ev- 
idence of  negligence  in  action  against  owner  by 
tenant  for  personal  injuries  received  in  falling 


downstairs.— Mustavoi  v.  St.  John  the  Baptist 
Foundation,  158  N.  Y.  S.  717. 
<8=»I66(1)  (N.Y.Sup.)  Where  rules  of  lessor  re- 
quired inspection  of  all  apartments  before  turn- 
ing on  of  steam  to  see  none  escaped,  lessor  can- 
not defeat  recovery  for  property  injured  by 
steam  because  superintendent  of  building  did 
not  have  key  to  plaintiff's  apartment;  plaintiff 
having  left  key  with  lessor's  agent,  who  had  of- 
fices in  building.— Strong  v.  Woodrow  Investing 
Co.,  158  N.  Y.  S.  613. 

^» 1 69(5)  (N.Y.Sup.)  It  was  error  to  exclude 
tenant's  testimony  as  to  condition  of  entire  bal- 
ustrade, discovered  by  him  immediately  after 
the  accident  to  his  wife,  struck  by  a  falling 
baluster  where  the  condition  might  have  been 
such  as  to  impute  notice  to  the  landlord  and 
establish  negligence.— Wiener  v.  Raunheim,  158 
N.  Y.  S.  618. 

<©=>I69(6)  (N.Y.Sup.)  Evidence  that  water  drip- 
ped from  the  ceiling  and  discolored  it ;  that  the 
ceiling  fell  and  injured  plaintiff,  and  that  de- 
fendant landlord  admitted  the  leak  was  from 
the  general  supply  pipe,  held  to  authorize  a  find- 
ing of  negligent  failure  to  repair  causing  injury. 
—Stevens  v.  Schweizer,  158  N.  Y.  S.  465. 

That  a  tenant's  husband  was  ill  and  dying, 
and  she  was  poor,  at  the  time  premises  became 
unsafe  through  landlord's  negligence,  held  to 
warrant  a  finding  that  she  was  free  from  con- 
tributory negligence  in  neglecting  to  move  from 
the  premises.— Id. 

<g=>l69(7)  (N.Y.Sup.)  Where  a  lessor's  rules  re- 
quired examination  of  apartments  before  turn- 
ing on  steam  to  see  that  none  escaped,  a  tenant 
whose  property  was  injured  may  recover,  with- 
out proof  of  where  the  leak  occurred  or  of  de- 
fects in  the  plant  or  management.— Strong  v. 
Woodrow  Investing  Co.,  158  N.  Y.  S.  513. 
<©=>I69(11)  (N.Y.Sup.)  It  is  not  contributory 
negligence  as  a  matter  of  law  for  a  tenant  to 
fail  to  make  repairs  made  necessary  by  land- 
lord's negligence.— Stevens  v.  Schweizer,  158  N. 
Y.  S.  465. 

Where  landlord's  negligence  has  made  the 
premises  unsafe,  it  is  not  contributory  negli- 
gence as  a  matter  of  law  for  a  tenant  to  remain 
in  possession. — Id. 

<&=>  169(11)  (N.Y.Sup.)  It  was  not  contributory 
negligence,  as  matter  of  law,  for  tenant  of  rent- 
ed house  to  remain  in  her  apartment  after  land- 
lord undertook  to  repair  a  door  and  left  it  in- 
complete, though  the  danger  was  not  a  hidden 
defect.— Flam  v.  Greenberg,  158  N.  Y.  S.  670. 
<@==>  169(11)  (N.Y.Sup.)  In  action  against  owner 
of  tenement  premises  for  injuries  to  tenant  who 
fell  downstairs,  where  evidence  showed  plaintiff 
was  proceeding  carefully,  while  hallway  was  un- 
lighted,  in  violation  of  Tenement  House  Law.  § 
76,  issue  of  contributory  negligence  was  for  ju- 
ry.—Mustavoi  V.  St.  John  the  Baptist  Founda- 
tion, 158  N.  Y.  S.  717. 

Tin.   RENT   AND  ADVANCES. 

(A)   Riffht*  and  I^lnbllltles. 

<8=:>I83  (N.Y.Sup.)  Where  a  landlord  occupies  a 
portion  of  the  leased  promises  with  the  defend- 
ant's consent,  with  no  express  agreement  to  pay 
therefor,  his  promise  to  pay  for  such  use  is  im- 
plied.—Hirschman  V.  Kuechlfi,  158  N,  Y.  S.  734. 
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«=>I87(1)  (N.Y.Mun.Ct)  In  an  action  tor  rent 
it  is  not  a  defense  under  Real  Property  Law,  S 
227,  providing  for  release  in  case  of  untenantable 
condition  of  premises,  that  the  premises  were 
vacated  by  direction  of  a  municipal  depart- 
ment because  of  noncompliance  with  its  oxters, 
where  the  lease  does  not  obligate  the  landlord 
to  comply  with  such  orders.— Younger  v.  Camp- 
bell. 158  N.  Y.  S.  649. 

^=»I90(2)  (N.Y.Sup.)  In  an  action  for  rent,  ev- 
idence that  plaintiff,  with  defendant's  consent, 
stored  an  automobile  body  on  the  premises,  the 
defendant  furnishing  a  key  when  requested, 
shows  none  of  the  elements  of  an  actual  partial 
eviction.— Hirschman  v.  Kuechle,  158  N.  Y.  S. 
734. 

^=9208(1)  (N.Y.Sup.)  That,  under  a  lease  per- 
mitting its  assignment  to  a  corporation  to  be 
organized,  the  corporation  was  formed  three 
years  thereafter,  and  assumed  lessees'  liabilities, 
and  paid  the  rent  until  it  consolidated  with  an- 
other corporation,  which  in  turn  paid  it,  does 
not  show  a  release  of  lessees.— Halbe  y.  Adams, 
158  N.  Y.  S.  380,  384. 

Neither  the  consent  of  a  landlord  to  the  as- 
signment, nor  his  acceptance  of  rent  from  the 
assignee  of  the  original  tenant,  releases  the 
latter  from  his  covenant  to  pay  the  rent.— Id. 

To  release  a  lessee  from  liability  for  rent 
after  assignment  of  his  lease,  an  agreement, 
express  or  implied,  releasing  him,  must  appear. 
— Id. 

«=»208(1)  (N.Y.CityCt.)  Assignment  of  lease 
by  tenant  does  not  discharge  him  from  liabili- 
ty for  rent— Kamioner  v.  jBalkind,  158  N.  Y. 
S.  310. 

(B)  Aotlons. 

<&=9227  (N.Y.CityCt.)  Where  landlord,  under 
provision  of  lease,  relets  for  benefit  of  tenant, 
action  against  tenant  for  deficiency,  begun  be- 
fore termination  of  term,  is  premature. — 
Kamioner  v.  Balkind,  158  N.  Y.  S.  310. 
^=>23l(6)  (N.Y.Sup.)  Evidence  in  an  action  for 
rent  of  premises  held  to  require  judgment  for 
plaintiff.— Preedman  v.  Putnam,  158  N.  Y.  S. 
691. 

^==>233(3)  (N.Y.Sup.)  It  is  error  to  dismiss,  aft- 
er proof  thereof,  a  counterclaim  for  use  of  a 
portion  of  the  premises  occupied  by  the  land- 
lord.—Hirschman  V.  Kuechle,  158  N.  Y.  S.  734. 

LEASE. 

See  Associations,  ^=^919;  EMdence.  ^S9441: 
Frauds,  Statute  of,  ^3»116;  I^indlord  and 
Tenant;   Sales,  <9s»456;   Taxation,  ^=9734. 

LEGACIES. 

See  Executors  and  Administrators,  ^s»3, 

LETTERS. 

See  Evidence,  ^=»271. 

LIBEL  AND  SLANDER. 

I.  WORDS  AMD  AOTSAOTIONABIiE, 
AND   UABIIiITT  THEREFOR. 

^=5>7(13)  (N.Y.Sup.)  A  newspaper  interview, 
stating   that   plaintiff   had    under   an   assumed 


name  "trailed"  defendant  and  her  daughter  to 
a  summer  resort,  and  that  **when  he  had  left  a 
diamond  pin  she  had  was  gone,"  is  actionable 
per  se,  with  allegations,  by  way  of  innuendo, 
that  it  meant  to  accuse  plaintiff  of  larceny.— 
Davis  T.  Kelly.  168  N.  Y.  S.  146. 

TL   FRIVniSGED     OOMMTTNICATIONS, 
AND  MAX.IOE  THEREIN. 

^=»36  (N.Y.Sup.)  Publication  by  newspaper  re- 
lating to  patent  knedicine  and  its  manufacturer 
is  not  privileged.— Patten  v.  Harper's  Weekly 
Corp.,  158  N.  Y.  S.  70. 

^=:»41  (N.Y.Sup.)  Publication  by  newspaper, 
relating  to  patent  medicine  and  its  manufactur- 
er, is  not  qualifiedly  privileged.— Patten  v.  Har- 
per's Weekly  Corp.,  158  N.  Y.  S.  70. 
«=>48(1)  (N.Y.Sup.)  Right  of  "fair  comment" 
is  limited  to  facts;  mere  belief  in  truth  of  pub- 
lication being  insufficient— Patten  v.  Harper^s 
Weekly  Corp.,  158  N.  Y.  S.  70. 

In  publication  exposing  worthless  medicine, 
charges  that  plaintiff  is  a  swindler,  a  fraud,  and 
a  health  poisoner  are  not  comment. — Id. 

IV.  AOTIONS. 

(B)  Partte*,  Preliminary  Proceedings,  and 
Pleading. 

^=»82  (N.Y.Sup.)  That  a  libelous  publication  is 
contained  in  a  novel  does  not  exempt  the  libel- 
er  from  liability,  as  the  party  libeled,  by  ap- 
propriate allegations,  may  connect  himself  with 
the  libel  in  which  he  is  named  by  a  fictitious 
name,  named  not  at  all,  or  only  Indirectly  re- 
ferred to.— Corrigan  v.  JBobbs-Merrill  Co.,  158 
N.  Y.  S.  85. 

^=»89(1)  (N.Y.Sup.)  Where  special  damages  ar© 
not  alleged,  no  damages  are  recoverable,  unless 
the  words  published  are  libelous  per  se. — Davis 
V.  Kelly,  158  N.  Y.  S.  145. 

Where  no  special  damages  are  claimed,  the 
publication  of  words  libelous  per  se  must  be 
alleged. — Id. 

^=s>9\  (N.Y.Sup.)  Denial  of  innuendoes  is  sur- 
plusage, where  publication  of  libel  is  denied.— 
Patten  v.  Harper*s  Weekly  CJorp.,  158  N.  Y. 
S.  70. 

«=»94(1}  (N.Y.Sup.)  Plea  of  justification  of  li- 
bel should  be  as  broad  as  charge  and  the  very 
charge  attempted  to  be  justified.— Patten  v. 
Harper's  Weekly  Corp.,  158  N.  Y.  S.  70. 
<S=»94(4)  (N.Y.Sup.)  Denial  of  plaintiff's  good 
repute  is  no  defense  to  action  for  libel.— Pat- 
ten V.  Harper's  Weekly  Corp.,  158  N.  Y.  S.  70. 

Where  libel  charged  fraud  and  deceit  in  man- 
ufacture and  sale  of  worthless  medicine,  plea 
of  justification  must  allege  that  plaintiff  knew 
hip  product  was  worthless.- Id. 

Plea  of  justification  of  libel,  accusing  plain- 
tiff of  responsibility  for  sale  or  patent  medicine 
which  merely  alleges  he  was  chief  owner  of 
medicine  company,  was  insufficient — Id. 

Where  libel  complained  of  is  that  a  patent 
medicine  works  inevitably  to  hurt  of  victim, 
plea  that  it  is  without  therapeutic  value,  except 
m  S];>ecial  cases,  is  insufficient.— Id. 
^=9 100(1)  (N.Y.Sup.)  Unnecessary  innuendoes 
are  not  put  in  issue  by  denial. — Patten  v.  Har- 
per's Weekly  Corp.,  158  N.  Y.  S.  70. 
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(B)  Trlaly  Jvdvment,  and  RevleTT. 

«=9 123(2)  (N.Y.Sup.)  Whether  defendant  used 
the  words  publiBhed,  and  whether  they  would  be 
understood  by  readers  of  average  intelligence 
in  the  libelous  sense  charged,  is  for  the  jury. 
—Davis  V.  Kelly,  158  N.  Y.  S.  145. 

LICENSES. 

See  Carriers,  «=>8 ;  Injunction,  «=»77,  85 ;  In- 
toxicating Liquors ;  Patents,  ^ss»218 ;  Thea- 
ters and  Shows. 

LIENS. 

See  Attorney  and  Client,  ^=9176 ;  Bankruptcy, 
<3=s>192;    Courts,  <8s>188;    Mechanics'  Liens. 


See  Dower. 


LIFE  ESTATES. 


LIMITATION  OF  ACTIONS. 

See  Action,  ^s»50;  Adverse  Possession; 
Death,  ^=:»d8;  Insurance,  ^=9812;  Judg- 
ment, <e=»910;  Taxation,  <gs»805.      . 

I.  STATUTES  OF  LIMITATION. 

(D)   Limitations   Applicable    to   Partloalar 
Aotlona. 

4=>2I(1)  (N.Y.Sup.)  Where  a  bank  pays  a  de- 
positor's money  on  a  forged  order,  it  breaks  its 
contract  with  him,  and  a  cause  of  action  for 
the  breach  arises,  which  will  be  outlawed  six 
years  after  the  payment,  under  Code  Civ.  Proc. 
§  382,  as  to  limitations.— Parker-Smith  v. 
Prince  Mfg.  Co.,  158  N.  Y.  S.  346. 
<&=»36(1)  (N.Y.Sup.)  In  a  suit  by  a  minority 
stockholder  to  enjoin  a  railroad  consolidation, 
in  which  leases  of  railroads  claimed  to  be  paral- 
lel and  competing  are  attacked,  the  undisturbed 
possession  of  the  properties  under  the  leases  for 
41  and  28  years,  respectively,  held  to  have  ri- 
pened into  a  right  that  under  statutes  of  lim- 
itation could  not  be  challenged  by  plaintiff. — 
^'enner  v.  New  York  Cent.  R.  Co.,  158  N.  Y. 
S.  602. 

n.  OOBfPUTATION  OF  PERIOD  OF 
UMITATION. 

(A)  Acoraal  of  Rlirlit  of  Aotlon  or  De- 
fense. 

<©=»49(1)  (N.Y.Sup.)  Where  a  bank  pays  a  de- 
positor's money  on  a  forged  order,  it  breaks  its 
contract  with  him,  and  a  cause  of  action  for 
the  breach  arises,  which  will  be  outlawed  six 
years  after  the  payment,  under  Code  Civ.  Proc. 
I  382,  as  to  limitations.— Parker-Smith  v.  Prince 
Sifg.  Co.,  158  N.  Y.  S.  346. 

IV.   OPERATION  AND  EFFECT   OF 
BAR   BY   LIMITATION. 

^=»165  (N.Y.Sup.)  Parties  against  whose  action 
to  reform  a  written  agreement  the  statute  of 
limitation  has  run  cannot,  under  the  guise  of 
having  the  instrument  construed  and  setting 
forth  its  real  intent  and  purpose,  secure  a  sub- 
stantial reformation.— Gideon  v.  Hinds,  Noble 
&  Eldredge,  158  N.  Y.  S.  774. 


V.  PLEADING,  EVIDENCE.  TRIAL, 
AND  REVIEW. 

^ss>  182(2)  (N.Y.SupO  A  statute  of  limitations 
must  be  pleaded.--Cardwell  t.  Clark,  158  N. 
Y.  S.  300. 

^=s>\94  (N.Y.Sup.)  Where  judgment  was  va- 
cated more  than  10  years  after  entry  on  mo- 
tion of  plaintiff,  application  of  d^endant  to 
amend  to  set  up  statute  of  limitations  should 
be  granted,  with  permission  to  plaintiff  to  give 
further  evidence  on  new  defense.— People  ▼. 
Raquette  1  alls  Land  Co.,  158  N.  Y.  S.  467, 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

us  PENDENS. 

See  Action,  ^s»60. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

See  Negligence,  ^=^93. 

LONGSHOREMEN. 

See  Trade  Unions,  ^=»7. 

LUNATICS. 

See  Insane  Persons. 

MAGISTRATES'  COURTS. 

See  Municipal  Corporations,  ^=:>636. 

MALICIOUS  PROSECUTION. 

V.  AOTIONS. 

^s>56  (N.Y.Sup.)  In  action  for  false  imprison- 
ment and  malicious  prosecution,  where  the  in- 
formation before  the  magistrate  and  the  war- 
rant of  arrest  were  put  in  evidence,  also  that 
plaintiff  was  held  for  trial  at  the  Court  of 
Special  Sessions,  the  burden  was  on  plaintiff 
to  show  want  or  probable  cause  and  malice. — 
Neuowich  V.  Cohn,  158  N.  Y.  S.  344. 
<g=»7l(2)  (N.Y.Sup.)  In  suit  for  malicious 
prosecution,  question  of  want  of  probable  cause 
held  for  the  jury.— Neuowich  v.  Cohn,  158  N. 
Y.  S.  344. 

^=»71(3)  (N.Y.Sup.)  In  suit  for  malicious  pros- 
ecution, question  ot  malice  held  for  the  jury. — 
Neuowich  v.  Cohn,  158  N.  Y.  S.  344. 

MANDAMUS. 

See  Public  Service  Oommissions,  ^=:»21. 

I.  NATURE  AND  GROUNDS  IN  GEN- 
ERAL. 

<g=>23(l)  (N.Y.Sup.)  County  officers  mav  bring 
mandamus  to  compel  the  performance  of  duties 
over  which  they  have  supervision,  or  the  per- 
formance of  which  is  necessary  to  the  perform- 
ance of  their  own  duties.— People  ex  reL  Schneid- 
er V.  Prendergast,  158  N.  Y.  S.  615. 

Where  the  comptroller  refused  to  certify  and 
audit  the  pay  roll  of  clerks  in  a  county  clerk's 
office,  the  county  clerk  held  not  entitled  to  man- 
damus.—Id. 
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II.   SmSJEOTS  AND  PUBP08BS   OF 
BEIiIEF. 

(A)  Acta  and  Froceedlnva   of  Coaria, 
Judveay  and  Judicial  Olllcera. 

<&=s»61  (N.Y.Sup.)  Where  Goont/  Court  failed  to 
impose  sentence  on  accused  required  b^  law,  per- 
emptory writ  of  mandamus,  requiring  iinposition 
of  such  sentence,  ma^r  be  awarded  by  Supreme 
CJourt,  directing  imposition  of  sentence.— Oropsey 
V.  Tiernan,  158  K  Y.  S.  MS. 

CB)   Acta  and   Prooeedlnffa   of  Pnblle   OA- 
cera  and  Bonrda  and  Munlelpalltlea. 

<S=»97  (N.Y.)  Under  Highway  Law,  {  172,  as 
amended  by  Laws  1912,  c.  83,  a  board  of  super- 
visors is  under  duty,  compellable  by  mandamus, 
after  the  state  conunissioner  of  highways  has 
transmitted  a  statement  of  the  miles  of  improv- 
ed state  highways  in  each  town,  to  cause  them 
to  collect  taxes  for  maintenance  expense,  sec- 
tion 134,  as  amended  by  Laws  1911,  c.  646,  not 
touching  the  matter.— People  ex  rel.  Carlisle  v. 
Board  of  Supers  of  Onondaga  County,  111  N. 
E.  1057,  217  N.  Y.  424. 

^=»I00  (N.Y.Sup.)  Mandamus  is  proper  reme- 
dy to  enforce  provisions  of  a  law  requiring 
transfer  of  a  fund  from  one  public  officer  to  an- 
other, where  there  is  no  dispute  as  to  the  facts. 
—In  re  Bristol,  158  N.  Y.  S.  503. 
C=s>ll7  (N.Y.Sup.)  Mandamus  is  proper  reme- 
dy for  a  city  to  compel  exclusion  from  state- 
ment of  state  board  of  equalization  of  assessed 
value  of  bank  stock.— City  of  New  York  v. 
Schoeneck,  158  N.  Y.  S.  595. 

(C)  Acta  and  Proceedln^a  of  Private  Cor- 
poratlona  and  Indlvlduala. 


_  >I33  (N.Y.Sup.)  Under  Public  Service  Com- 
missions Law,  §§  26,  49,  subd.  2,  and  section  56. 
Bubd.  1,  mandamus  to  compel  a  street  railroad 
company  to  comply  with  an  order  of  the  com- 
mission requiring  it  to  operate  the  maximum 
number  of  trains  possible  held  an  improper  reifi- 
edy;  such  operation  not  beinjf  in  all  cases  pos- 
sible.— Public  Service  Commission  for  First  Dist. 
V.  Interborough  Rapid  Transit  Co.,  158  N.  Y.  S. 
480. 

m.   JURISDICTION,    PROCEEDINGS, 
AND  RELIEF. 

^=9 1 54(9)  (N.Y.Sup.)  The  moving  papers  for 
mandamus  do  not  make  proof  of  right,  the  facts 
set  forth  being  on  information  and  belief.— New 
York  Rys.  Co.  v.  Prendergast,  158  N.  Y.  S. 
237. 

^s>l59  (N.Y.Sup.)  Where  there  is  no  substan- 
tial dispute  as  to  facts,  and  no  denial  raises  is- 
sue of  fact,  alternative  writ  of  mandamus  need 
not  issue.— In  re  Bristol,  158  N.  Y.  S.  503. 
<©=»I68(2)  (N.Y.Sup.)  Under  CivU  Service  Lew, 
$  22.  a  veteran  fireman,  whose  position  is  abol- 
ishea  and  who  brings  mandamus  to  be  trans- 
ferred to  a  similar  position,  has  the  burden  of 
showing  that  a  vacancy  exists  which  he  is  fitted 
to  filL— Edkins  v.  Wotherspoon,  158  N.  Y.  S. 
710. 

MANDATE. 

See  Mandamus. 


MANSLAUGHTER. 

See  Homicide. 

MARKETABLE  TITLE. 

See  Brokers,  ^S8>61;  Vendor  and  Purchaser, 
<ss>130. 

MARRIAGE. 

See  Divorce. 

«=»!  I  (N.Y.Sup.)  Under  the  terms  of  Domestic 
Relations  Law,  §  6,  a  marriage  contracted  by  a 
person  whose  spouse  by  a  prior  existing  mar- 
riage is  living  is  void. — Barker  t.  Barker,  158 
N.  Y.  S.  413. 

€=>58(2}  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
1743,  refusal  to  submit  to  sliprht  operation  which 
would  cure  physical  incapacity  does  not  justify 
annulment  of  marriage,  but,  if  dangerous  op- 
eration is  necessary,  incapacity  is  'incurable" 
within  law.— Anonymous,  158  N.  Y.   S.  51. 

^=:»58(5)  (N.Y.Sup.)  A  marriage,  void  because 
of  a  prior  existing  marriage,  is  subject  to  annul- 
ment under  Code  CSv.  Proc.  fi  1743.— Barker  v. 
Barker,  158  N.  Y.  S.  418. 

^=:>60(7)  (N.Y.Sup.)  In  action  to  annul  mar- 
riage, evidence  held  insufficient  to  show  that 
wire's  incapacity  has  not  been  cured,  or  partial- 
ly cured,  and  that  husband  has  not  been 
able  to  consummate  marriage.— Anonymous,  158 
N.  Y.  S.  51. 

^=s>65  (N.Y.Sup.)  Under  Domestic  Relations 
Law,  §  7,  providing  that  a  marriage  of  parties 
under  18  is  void  from  the  time  its  nullity  is 
judicially  declared,  a  court  cannot  dissolve  such 
marriage  ab  initio. — Barker  v.  Barker,  158  N. 
Y.  S.  lis. 

MASTER  AND  SERVANT. 

See  Commerce,  ^=>27;  Customs  and  Usages, 
«=5>15 ;  EJvidence  ^==>243,  417 ;  Frauds,  Stat- 
ute of,  ^=»53 ;  Municipal  Corporations,  ^s> 
220;  NegUgence.  ^=s>101 ;  Pleading.  «=9237; 
States,  <e=>53 ;  Trade  Unions ;  Trial,  <e=»191, 
252,  350 ;   Work  and  Labor. 

I.   THE  REUkTION. 
(A)   Creation  and  Bxlstence. 

^=95  (N.Y.Sup.)  Where  truckman  needed  extra 
help  in  moving  a  piano,  and  piano  company 
agreed  to  reimburse  him  for  what  he  paid  the 
help,  no  relation  of  master  and  servant  existed 
between  piano  company  and  one  hired.- Brown 
V.  Munn  Piano  Co.,  168  N.  Y.  S.  1026. 
^=»6  (N.Y.Sup.)  In  an  action  by  a  night  watch- 
man against  his  employer  for  compensation,  ev- 
idence held  sufficient  to  show  that  plaintiff's 
services,  after  defendant  removed  his  property 
from  the  factory  premises,  were  rendered  at 
the  request  and  for  the  benefit  of  the  owner 
thereof.— Guggisberg  v.  Kraus,  158  N.  Y.  S.  95. 

(B)    Statutory  ReirvlAtlon. 

^=9i6>/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^ss>  num- 
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ber  sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

(C)  Termination  and  Dlscliarve. 
<&=935  (N.Y.Sup.)  Where  defendant  hired  plain- 
tiff for  one  year,  and  later  discharged  him  be- 
fore the  term  was  completed,  plamtifif  could 
not  recover  any  sum  due  thereafter  as  wages, 
but  his  remedy  was  by  action  for  damages  for 
breach  of  contract— Saunders  v.  Stern  Bros., 
158  N.  Y.  S.  878. 

II.  SERVIGSS  AND  COMPENSATION. 
(B)  'Waarea  and  Otber  Renanneration. 

«=»73(4)  (N.Y.Sup.)  A  contract  to  act  as  a 
salesman  for  a  hat  manufacturer  held  an  en- 
tire one,  so  that,  where  plaintiff  breached  his 
contract  by  quitting  employment  during  the 
middle  of  the  season,  there  could  be  no  recovery 
of  commissions  earned  up  to  that  time.— Good- 
kind  V.  Steinberg  Bros.  &  Kripitzer,  158  N.  Y. 
S.  172. 

<g=»80(4)  (N.Y.Sup.)  In  suit  on  a  contract  of 
employment,  set  out  by  plaintiff  in  his  plead- 
ing, which  provided  that  the  extra  payment 
sued  for  should  be  made  on  a  certain  contin- 
gency, complaint,  containing  no  allegation  of 
happening  of  contingency  or  of  default  by  de- 
fendant m  regard  thereto,  held  insuflScicnt.— 
Ains worth  v.  Acheson  Harden  CJo.,  158  N.  Y. 
S.   630. 

III.  MASTER'S    LIABILITY    FOR    IN. 

JURIES   TO   SERVANT. 
(A)  Nature  and  Extent  in  General. 

^=»87  (N.Y.)  Railroad  Law,  S  64,  charging 
company  with  knowledge  of  defects  and  making 
defects  prima  facie  evidence  of  negligence,  held 
to  be  given  a  construction  liberal  and  commen- 
surate with  its  purpose. — Kent  v.  Erie  R.  Co., 

111  N.  E.  1071,  217  N.  Y.  349. 

^=:»87>/2-  Owing  to  the  great  Increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=9  num- 
ber sections  346r-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

^=»97(2)  (N.Y.Sup.)  An  employer  is  not  liable 
for  injuries  to  an  employ^  resulting  from  an 
unauthorized  act  of  another  employ^,  the  doing 
of  which  act  the  master  could  not  have  antici- 
pated.— Ross  V.  Rodgers  &  Hagerty,  158  N.  Y. 
S.  338. 

(B)   Toola,  Machinery,  Appliance*,  and 
Place*  for  IVorlc. 

<g=>l03(l)  (N.Y.)  Where  a  duty  of  inspection 
rests  upon  an  employer,  it  cannot  be  delegated 
so  as  to  relieve  him  from  the  consequences  of 
a  failure  to  inspect  or  of  an  inadequate  inspec- 
tion.—Mautsewich  V.  United  States  Gypsum  Co., 

112  N.  E.  471.  217  N.  Y.  593. 

^=>I09  (N.Y.)  A  master  is  bound  to  furnish  in- 
strumentalities reasonably  safe  and  suitable  for 
the  authorized  use  to  be  made  of  them  by  a  serv- 
ant, which  duty  relates  to  a  team  of  horses,  as 
well  as  to  the  harness  and  truck  and  the  appli- 
ances connected  therewith. — Miller  v.  Blood,  112 
N.  E.  3^3,  217  N.  Y.  517. 

«5=>I2I(7)  (N.Y.Sup.)  It  is  the  duty  both  of  the 
general  contractor  and  of  the  subcontractor  for 


whom  a  Berrant  worked  to  guard  an  elevator 
shaft  or  hoist  in  accordance  with  the  statute. — 
Rinando  v.  D.  C.  Weeks  &  §on,  158  N.  Y.  S. 
365. 

^=9124(1)  (N.Y.)  The  master's  common-law 
duty  is  to  provide  a  reasonably  safe  place  for 
work,  including  a  reasonable  inspection  of  the 
place  and  appfiances  for  work.— Mautsewich  v. 
United  States  Gypsum  Co.,  112  N.  B.  471, 
217  N.  Y.  593. 

«=>I24(6)  (N.Y.)  If  a  defective  and  dangerous 
condition  of  a  place  of  work  or  of  an  appliance 
could  have  been  discovered  b^  a  reasonable  in- 
spection, an  inadequate  and  insufficient  inspec- 
tion, failing  to  discover  such  defect  or  danger, 
will  not  relieve  an  employer  from  liability  aris- 
ing therefrom. — Mautsewich  v.  United  States 
Gypsum  Co.,  112  N.  E.  471.  217  N.  Y.  593. 

(O)   Methods  of  IVork,  Rnlea,  and  Orders. 

«=s>137(4)  (N.Y.Sup.)  Where  express  train 
came  into  a  station  substantially  behind  its 
schedule,  the  engineer  should  have  signaled  the 
approach  to  warn  a  freight  conductor  having 
to  cross  the  express  track  to  register  his  ar- 
rival.—McAuliflfe  V.  New  York  Cent  &  H.  R.  K. 
Co.,  158  N.Y.  S.  922. 

«cs>l46  (N.Y.)  Under  Labor  Law,  H  119,  120, 
as  amended  by  Laws  1913,  c.  145,  |§  10.  11. 
rules  prescribed  by  the  Commission  of  Labor  sup- 
plementary to  the  common-law  rules  to  insure  the 
safety  of  employes  in  mines,  etc.,  are  ordinarily 
compulsory,  and  it  is  the  duty  of  the  employer, 
not  only  to  adopt  such  rules,  but  to  enforce 
them. — Mautsewich  v.  United  States  Gypsum 
Co.,  112  N.  E.  471.  217  N.  Y.  593. 

(B)  Fello^r  Bemata. 

<S»I82(1)  (N.Y.)  Under  the  provisions  of  La- 
bor Law,  §  200,  as  amended  by  Laws  1910,  c 
352,  as  it  existed  in  1912,  an  employer  is  liable 
for  injuries  to  an  employ^  resulting  from  neg- 
ligence of  employer's  superintendent  not  occur- 
ring in  the  exercise  of  superintendence  but  in 
the  performance  of  such  an  act  as  would  natu- 
rally be  performed  by  an  ordinary  fellow  serv- 
ant.—Pelow  V.  Oswego  Const.  Co.,  112  N.  E. 
379,  217  N.  Y.  506. 

<g=»l82(l)  (N.Y.Sup.)  Under  Labor  Law.  j  200, 
subd.  2,  as  amended  by  Laws  1910,  c.  352,  fel- 
low servant  defense  is  not  available  where  in- 
juries to  employ^  are  caused  by  negligence  of 
one  intrusted  with  superintendence  or  with  au- 
thority to  direct  employ^,  though  negligence 
was  in  detail  of  work.— 0'<Donnor  v.  James 
Stewart  &  Co.,  158  N.  Y.  S.  485. 

In  Labor  Law.  S  200,  subd.  2,  as  amended  bj 
Laws  1910,  c.  352,  "superintendence"  means  all 
superintendence,  and  a  detail  of  superintendence 
is  as  much  a  part  of  superintendence  as  a  prin- 
cipal act. — ^Id. 

<S=:9 185(2)  (N.Y.Sup.)  One  is  not  liable  for  in- 
jury to  his  employ^,  by  the  act  of  an  officious 
fellow  employ^  in  suddenlv  dumping  a  gravel 
car  so  that  the  contents  fall  on  him,  where  the 
act  was  unauthorized. — Ross  v.  Rodgers  &  Hag- 
erty, 15S  N.  Y.  S.  33S. 

^=»I9B(9)  (N.Y.)  A  brakeman  performing  a 
mere  detail  of  a  switching  operation  by  convey- 
ing the  signals  to  the  engineer  was  a  fellow 
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servant— l^inney  t.  New  York  Gent  &  H.  R. 
B.  Co.,  Ill  N.  B.  1048,  217  N.  Y.  325. 

(F)  RtolEs  Aaavmed  by  9erT«mt. 

<©=!>204(1)  (N.Y.Sop.)  Under  the  direct  provi- 
sion of  Labor  Law,  |  202,  em  emploj6  no  lonser 
assumes  the  risk  of  injury  from  violation  of  a 
statutory  law  by  the  master.— Rinando  v.  D.  0. 
Weeks  &  Son,  158  N.  Y.  S.  365. 

(G)   Contrlbntorjr    Neffllffence    of    Serrant 

<9=9233(2)  (N.Y.Sup.)  Where  the  defendant  mas- 
ter furnished  his  servant  a  safe  pathway,  but 
the  servant  was  injured  in  attempting  to  climb 
over  iron  beams,  the  servant  could  not  recover. 
— Lyles  V.  Terry  &  Tench  Co.,  168  N.  Y.  S.  748. 
<9=»236<11)  (N.Y.Sup.)  Where  the  deceased,  in 
the  employ  of  defendant,  entered  an  elevator 
well,  knowing  of  its  use,  and  without  making 
any  provision  for  protection  against  the  de- 
scending elevator,  he  was  negligent— Kolacki  v. 
American  JSugar  Kefiniug  Co.,  158  N.  Y.  S.  559. 
4$=s>238(3)  N.Y.Sup.)  Farmer,  who  hired  him- 
self to  aid  truckman  in  moving  piano  from 
wagon  without  help  of  planks  and  ropes  and, 
was  injured,  was  guilty  of  contributory  negli- 
gence.—Brown  V.  Munn  Piano  Co.,  15o  N.  Y. 
S.  1026. 

(H)  Aetlona. 

<g?=>250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=s>  num- 
ber  sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

(®=>252  (N.Y.Sup.)  A  notice  of  injury  under  the 
Employers*  Liability  Act,  stating  that  a  beam 
foil  on  plaintiff's  foot,  will  support  an  action, 
the  complaint  in  which  alleged  that  the  foreman 
let  go  OE  the  lever  on  a  truck,  lifting  plaintiff  in 
the  air,  causing  him  to  lose  his  hold,  to  fall, 
and  to  be  injured  by  the  beam,  which  fell  upon 
liim.— Chiappise  v.  Frederick  L.  Cranford,  Inc., 
158  N.  Y.  S.  761. 

<g=5>264(7)  (N.Y.Sup.)  Under  complaint,  bill  of 
particulars^  and  notice  of  claim  in  servant's  ac- 
tion for  injury,  proof  of  negligence  on  the  part 
of  defendant's  superintendent  held  improperly 
received,  because  outside  the  issues  made.— Mul- 
len V.  Luis  O.  Frees  Const  Co.,  158  N.  Y.  8. 
862. 

«g=»264(9)  fN.Y.Sup.)  Under  Labor  Law,  f  202, 
and  Code  Civ.  Proc.  §  841b,  the  contributory 
negligence  of  a  servant,  plaintiffs  intestate, 
must  be  pleaded  and  proved  by  defendant  mas- 
ter.—Rinando  V.  D.  C.  Weeks  &  Son,  158  N. 
Y.  S.  365. 

«=»264g.O)  (N.Y.SuD.)  In  an  action  for  the 
death  oi  a  servant,  killed  in  an  elevator  shaft, 
the  variance  between  the  pleading  and  proof 
held  immaterial.— Rinando  v.  D.  C.  Weeks  & 
Son.  158  N.  Y.  S.  365. 

cS=>265(6)  (N.Y.)  Under  Railroad  Law,  f  64, 
defect  in  railway  car  held  not  conclusive  evi- 
dence against  company,  but  presumption  should 
be  taken  with  other  proof,  and,  when  defect 
could  have  been  discovered  by  reasonable  care, 
the  company  is  liable.— Kent  v.  Brie  R.  Co., 
Ill  N.  E.  1071,  217  N.  Y.  349. 


«s»265(14)  (N.Y.Sup.)  Labor  Law.  |  202a, 
casting  the  burden  of  proof  of  plaintiff's  con- 
tributory negligence  upon  the  defendant  in  an 
action  for  personal  injuries  by  a  servant,  is  ap- 
plicable to  all  actions  for  personal  injuries  on 
the  ground  of  negligence  by  employ^  against  em- 
ployer, whether  brought  under  the  employers' 
liability  provisions  of  the  Labor  Law  or  not— 
O'Neil  V.  Lehigh  Valley  R.  Co.,  158  N.  Y.  S. 
530. 

^s»278(l)  (N.Y.)  In  servant's  action  for  injury 
while  in  course  of  his  employment,  in  driving 
team  of  horses  hitched  to  a  truck  owned  and 
operated  by  defendant,  by  reason  of  the  conduct 
of  the  team,  evidence  held  to  warrant  jury's 
finding  of  defendant's  negligence. — Miller  v. 
Blood.  112  N.  E.  383,  217  N.  Y.  517. 
^=s>278(16)  (N.Y.)  In  a  driller's  action  for  per- 
sonal injury  resulting  from  an  explosion,  evi- 
dence held  to  justify  a  conclusion  that  the  mas- 
ter was  negligent  in  its  inspection  of  the  mine 
after  blasting,  and  in  directing  the  plaintiff  to 
work  in  an  unsafe  place.— Mautsewich  v.  Unit- 
ed States  Gypsum  Co.,  112  N.  B.  471.  217  N.  Y. 
593 

^=5>285(5)  (N.Y.Sup.)  Whether  the  failure  of  a 
master  to  guard  an  elevator  shaft  as  required 
by  statute  was  the  proximate  cause  of  the 
death  of  a  servant,  struck  by  a  descending  car 
and  killed,  held,  under  the  evidence,  for  the 
jury.— Rinando  v.  D.  C.  Weeks  &  Son,  158  N. 
Y.   S.  365. 

<8=»286(13)  (N.Y.)  Under  Railroad  Law,  §  64, 
evidence  in  brakeman's  action  for  injuries  as 
to  handhold  coming  loose  held  to  make  ques- 
tion of  fact  as  to  company's  negligence.— Kent 
V.  Erie  R.  Co.,  Ill  N.  B.  1071,  217  N.  Y.  349. 
«=>286(31)  (N.Y.Sup.)  In  action  against  rail- 
road for  injuries  to  conductor,  struck  by  express 
running  behind  schedule,  while  crossing  track  to 
register  his  own  arrival,  whether  reasonable 
warning  from  engineer  of  express  was  required 
was  question  for  jury.— McAuliffe  v.  New  York 
Cent  &  H.  R.  R.  Co..  158  N.  Y.  S.  922. 

<®=»289(17)  (N.Y.)  Evidence  as  to  carpenter's 
contributory  negligence  in  stepping  from  a  safe 
wall  to  top  of  doorframe,  which  broke  and  in- 
jured him,  held  not  to  warrant  nonsuit  at  close 
of  his  testimony,  but  to  present  a  question  for 
the  jury.— Bidwell  v.  Cummings,  112  N.  B.  424, 
217  N.  Y.  542. 

<8=»289(19)  (N.Y.Sup.)  It  cannot  be  held,  as 
matter  of  law,  that  a  freight  conductor  must 
distinguish  a  local  from  an  express  train,  where 
he  passes  at  ordinary  full  speed,  to  be  entitled 
to  rely  on  belief  that  the  express,  in  fact  be- 
hind schedule,  has  passed  him,  when  he  starts 
to  cross  express  track  to  register  at  station.— 
McAuliffe  V.  New  York  Cent  &  H.  R.  R.  Co., 
158  N.  Y.  S.  922. 

^=»289(30)  (N.Y.)  In  action  under  Employers' 
Liability  Act  for  injuries  to  a  locomotive  en- 
gineer, held  that  whether  a  green  light  con- 
tinued without  change  before  plaintiff  passed 
a  switch  was  for  the  jury.- Kinney  v.  New 
York  Cent  &  H.  R.  R.  Co.,  Ill  N.  E.  1048, 
217  N.  Y.  325. 

Evidence  in  an  action  under  the  Employers' 
Liability   Act   for  injury  to  a  locomotive  en- 
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gineer,  held  to  make  plaintiflfs  own  contribu- 
tory negligence  in  going  onto  the  main  track 
and  colliding  with  a  passenger  train  a  question 
for  the  jury.— Id. 

^=s>289(31)  (N,Y.)  Whether  brakeman  sent  back 
to  flag  east-bound  trains  and  injured  while  at- 
tempting to  board  a  west-bound  train  for  the 
purpose  of  riding  was  negligent  held  a  question 
for  the  jury.— Kent  v.  Erie  It  Oo.,  Ill  N.  E. 
1071,  217  N.  Y.  349. 

<g=>289(34)  (N.Y.)  Evidence,  in  a  driller's  ac- 
tion for  injury  from  an  explosion,  held  not  to 
show  that  he  was  negligent  as  matter  of  law. — 
Mautsewich  v.  United  States  Gypsum  Co.,  112 
N.  E.  471,  217  N.  Y.  593. 
^=:9296(7)  (N.Y.)  In  action  for  injuries  to 
brakeman  sustained  in  boarding  train,  instruc- 
tion that  he  could  not  recover  if  not  required 
in  the  discharge  of  his  duties  to  board  the  train 
held  erroneous.— Kent  v.  Erie  R.  Co.,  Ill  N.  B. 
1071,  217  N.  Y.  349. 

IV.   UABIIiITIES   FOR   INJURIES    TO 

THIRD  PERSONS. 

(A)  Aet«  or  Omtaslona  of  Berrant, 

4=>30l(4)  (N.Y.Sup.)  One  who  contracted  with 
a  licensed  truckman  to  make  deliveries  held  not 
liable  for  injuries  resulting  from  the  negligence 
of  the  driver  of  the  truck,  selected,  hired,  and 
paid  by  tie  truckman,  who  alone  could  discharge 
him.— Miranker  v.  Williams,  158  N.  Y.  S.  273. 
«=>302(6)  (N.  Y.  Sup.)  Where  chauffeur  used 
employer's  automobile  to  visit  his  wife,  held, 
that  incidental  purpose  to  test  the  car  did  not 
impose  liability  on  his  employer,  though  ac- 
cident occurred  as  he  was  returning  to  the 
garage.— Schoenherr  v.  Hartfield,  158  N.  Y.  S. 

^=>304  (N.Y.)  Where  plaintiff's  injuries  re- 
ceived in  Pennsylvania  while  seeking  employ- 
ment in  defendant's  mine  were  caused  by  the 
negligent  failure  of  defendant's  employes  to 
give  warning  of  the  approach  of  a  car  in  a 
gangway  of  its  mine,  defendant  was  not  relieved 
from  responsibility  because  of  the  employment 
of  a  certified  mine  foreman  as  required  by  a 
Pennsylvania  act  approved  June  2.  1891  (P. 
L.  176).— Bigus  V.  Lehigh  &  Wilkes-Barre  Coal 
Co.,  112  N.  E.  473. 

(C)   Action*. 

<g=»330(l)  (N.Y.Sup.)  Where  injury  is  caused 
by  negligence  of  a  wife  operating  her  husband's 
automobile,  there  being  no  evidence  she  was 
engaged  in  the  business  of  her  husband,  who  was 
a  lawyer,  who  bad  given  lier  authority  to  use 
the  car  for  any  purpose  whatever,  there  is  no 
presumption  that  she  was  in  his  service. — Far- 
thing V.  Strouse,  158  N.  Y.  S.  840. 
®=>330(2)  (N.Y.Sup.)  In  action  involving  ques- 
tion whether  defendant's  chauffeur  was  driving 
automobile  to  test  it,  exclusion  of  evidence  that 
he  had  been  working  all  afternoon  held  not  er- 
ror; it  not  necessarily  contradicting  testimony 
that  repairs  were  completed  some  days  earlier. 
— Schoenherr  v.  Hartfield,  158  N.  Y.  S.  388. 
<&s»330(3}  (N.Y.Sup.)  In  action  for  death  of 
person  killed  by  automobile,  evidence  held  to 
show  bv  the  weight  thereof  that  trip  of  de- 
fendanrs  chauffeur  primarily  to  visit  his  wife 


was  not  within  his  implied  powers  to  test  the 
car.— Schoenherr  v.  Hartfield,  158  N.  Y.  S.  38a 

VI.   WORKMEN'S    OOMPBHSATION 
ACTS. 
(A)  Nature  and  GVounda  of  Slaster'a  Lla- 
btllty. 

^=s»36l  (N.Y.Sup.)  Employ^  of  gas  company, 
required  to  move  stoves  in  company's  building 
and  to  and  from  its  wagons,  injured  when  tail- 
board of  wagon  gave  way,  held  not  engaged  in 
longshore  work,  within  Workmen's  Compensa- 
tion Law,  S  2,  group  10.— Gutheil  v.  Consoli- 
dated Gas  Co.  of  New  York,  158  N.  Y.  S.  622. 

(B)  Compensation. 

^=9385(1)  (N.Y.Sup.)  Under  Workmen's  Com- 
pensation Law,  the  employer  or  his  insurer  is 
to  provide  compensation  for  all  personal  injuries 
that  involve  permanent  or  temporary  disability, 
whether  total  or  partial;  the  schedule  to  sec- 
tion 16,  enumerating  particular  injuries,  not  be- 
ing exclusive.— Wagner  v.  American  Bridge  Co., 
158  N.  Y.  S.  1043. 

i8=s>385<;2)  (N.Y.Sup.)  Loss  of  Hp  of  finger  is 
not  equivalent  to  loss  of  first  phalange,  within 
Workmen's  Compensation  Act,  §  15,  subd.  3. 
making  such  loss  equal  to  loss  of  one-half  of 
finger.— Mockler  v.  Hawkes,  158  N.  Y.  S.  759. 
Workmen's  Compensation  Act,  S  15,  subds.  3, 

4,  relating  to  permanent  or  temporary  partial 
disability,  is  applicable  to  loss  of  tip  of  finger. 
— Id. 

«=»386(1)  (N.Y.Sup.)  Under  the  Workmen's 
Compensation  Law,  allowing  a  benefit  for  rea- 
sonable funeral  expenses  not  exceeding  $100,  no 
award  for  services  rendered  by  a  relative  of 
the  deceased  in  connection  with  his  funeral  can 
be  made;  it  not  appearing  that  such  person 
expended  any  moneys. — Tirre  v.  Bush  Terminal 
Co.,  158  N.  Y.  S.  883. 

«=>386(4)  (N.Y.Sup.)  Under  the  Employers' 
Liability  Act  of  New  Jersey,  a  widow,  adminis- 
tratrix of  estate  of  servant,  resident  of  New 
York,  killed  in  service  under  contract  made  in 
New  Jersey,  could  not  recover  minimum  lump 
sum  compensation,  in  view  of  his  weekly  wages, 
provided  by  New  Jersey  act,  where  a  court  of 
common  pleas  of  New  Jersey  had  not  fixed  a 
lump  sum  of  compensation. — McCarthy  v.  Mc- 
Allister Steamboat  Co.,  158  N.  Y.  S.  563. 
^=s>393!/2  (N.Y.Sup.)  Workmen's  Compensation 
Act,  S  13,  held  not  to  entitle  an  iniured  employ^ 
to  designate  the  particular  physician  who  is  to 
render  services  to  him  at  the  employer's  ex- 
pense.—Keigher  V.  General  Electric  Co.,  158  N. 
Y.  S.  039. 

(C)   Proceedings. 

^=9401  (N.Y.Sup.)  Where  an  employer,  when 
sued  for  an  injury  resulting  in  permanent  total 
deafness  in  one  ear,  answered  that  he  had  com- 
plied with  the  Workmen's  Compensation  Law, 
the  court  cannot,  on  demurrer  to  the  answer, 
say  that  the  injury  is  excluded  from  said  law. 
—Wagner  v.  American  Bridge  Co.,  158  N.   Y. 

5.  1043. 

^=»403  (N.Y.Sup.)  Presumption  in  Workmen's 
Comijensation  Act,  S  21,  that  the  claim  is  within 
the  act.  can  be  rebutted;  and  where  an  em- 
ploy6  left  premises  of  master  for  pnrposes  of 
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his  own,  and  on  returning  intoxicated  fell  from 
a  dock  not  owned  by  master  before  master  sent 
out  a  small  boat  to  get  him,  his  resulting  death 
was  not  within  course  of  his  employment.— Berg 
V.  Great  Lakes  Dredge  &  Dock  Co.,  158  N.  Y. 
S.  718. 

€=»405(1)  (N.Y.Sup.)  Evidence  held  to  sustain 
a  finding  of  the  State  Industrial  Commission 
that  the  employ^  came  to  his  death  by  an  acci- 
dent, although  the  symptoms  exhibited  just  be- 
fore his  death  were  those  of  delirium  tremens 
and  acute  alcoholism,  in  view  of  the  presump- 
tions arising  in  favor  of  the  award  under  Work- 
men's Compensation  Act,  f  21.— Sullivan  v.  In- 
dustrial Engineering  Co.,  158  N.  Y.  S.  970. 

^=»405(4)  (N.Y.Sup.)  In  a  proceeding  to  recov- 
er under  the  Workmen's  Compensation  Law  for 
the  death  of  a  servant,  evidence  held  to  warrant 
a  finding  that  the  servant  accidently  met  his 
death  while  in  the  course  of  his  employment. — 
Tlrre  v.  Bush  Terminal  Co.,  158  N.  if.  S.  883. 
«8=»405(5)  (N.Y.Sup.)  Evidence  held  not  to 
show  that  a  mother  was  dependent  on  a  de- 
ceased servant  within  Workmen's  Compensation 
Law,  §  16,  subd.  4,  so  as  to  be  entitleu  to  com- 
pensation.—Tirre  V.  Bush  Terminal  Co.,  158  N. 
Y.  S.  883. 

4=>4I4  ^N.Y.Sup.)  As  it  is  the  duty  of  a  deputy 
commission  in  charge  of  a  hearing  under  the 
Workmen's  Compensation  Law  to  do  justice  be- 
tween the  parties,  an  award  should  not  be  made 
on  flimsy  evidence,  where  it  appeared  by  ad- 
journment sufficient  evidence  of  the  matter  in 
controversy  could  be  secured.— Tirre  v.  Bush 
Terminal  Co.,  158  N.  Y.  S.  883. 
«=>4I7(7)  (N.Y.Sup.)  Finding  of  State  Indus- 
trial Commission  that  failure  of  employ^  to  give 
statutory  notice  of  accident  in  writing  within 
10  days  did  not  prejudice  employer  held,  under 
the  evidence,  binding  on  Supreme  Court  on  ap- 
peal.—Marinaccio  V.  Flinn-O'Rourke  Co.,  158 
N.  Y.  S.  715. 

^=»4I7(7)  (N.Y.Sup.)  Where  there  was  evidence 
to  warrant  it,  a  nnding  of  fact  by  the  Indus- 
trial Commission  in  a  proceeding  under  the 
Workmen's  Compensation  Law  is  conclusive  on 
appeal.— Tirre  v.  Bush  Terminal  Co.,  158  N.  Y. 
S.  883. 

«=»4I7(7)  (N.Y.Sup.)  Vnexplained  absence  of 
the  testimony  of  an  attending  physician  is  not 
substantial  evidence,  overcoming  the  statutory 
presumptions  in  favor  of  an  award  under  Work- 
men's Compensation  Act  by  the  Industrial 
Board.—- Sullivan  v.  Industrial  Engineering  Co., 
158  N.  Y.  S.  970. 

MEASURE  OF  DAMAGES. 

See  Damages,  ^=^9120. 

MEAT. 

See  Food,  «=921. 

MECHANICS'  LIENS. 

See  Bankruptcy,  ^=>192;  Municipal  Corpora- 
tions, <g=s>373-376;  Pleading,  ^=s>246;  States, 
«=>108%. 


n.  BIQHT  TO  UEN. 

(C)  Agreement  or  Conaent  of  Owner. 

^=»73(7)  (N.Y.Sup.)  Under  a  lease  obligating 
the  tenant  to  spend  a  fixed  sum  for  improve- 
ments subject  to  owner's  anproval,  a  consent  to 
improvements  with  the  unuerstanding  that  ten- 
ant's temporary  bond  should  be  replaced  by  per- 
manent one,  which  was  never  revoked  when 
permanent  bond  was  not  furnished,  the  tempo- 
rary bond  being  retained,  held  sufficient  to  bind 
the  owner.— Church  E.  Gates  &  Co.  v.  National 
Fair  &  Exposition  Ass'n,  158  N.  Y.  S.  1070. 

^=^975(1)  (N.Y.Sup.)  Labor  and  material,  not 
disapproved  by  the  owner  after  having  been  ex- 
pressly brought  to  his  attention,  are  regarded 
as  consented  to.— Church  E.  Gates  &  Co.  v.  Na- 
tional Fair  &  Exposition  Ass'n,  158  N.  Y.  S. 
1070. 

(D)   Persona  Bntitled    In   (General. 

^=:993  (N.Y.Sup.)  An  architect,  who  was  also 
the  general  contractor,  held  not  to  have  sub- 
stantially completed  the  house  in  conformity 
with  the  contract,  and  therefore  not  entitled  to 
a  lien  for  the  balance  of  the  contract  price.— 
Witt  V.  Gilmour,  158  N.  Y.  S.  41. 

Payments  to  a  contractor  held  not  to  be  an 
acceptance  of  defective  work,  or  waiver  of  ob- 
jections so  as  to  entitle  the  contractor  to  his 
Iien.-Id. 

(B)   Snbcontraetora     and      Contractora* 
'Workmen  and  Materlaln&en. 

^=»99(1)  (N.Y.Sup.)  An  owner  held  charged, 
under  the  contract,  with  notice  of  the  subcon- 
tracts, so  as  to  entitle  the  subcontractors  to 
their  liens.— Witt  v.  Gilmour,  158  N.  Y.  S.  41. 

in.   FROOEEDIKG8  TO  FEBFEOT. 

^=>I37(2)  (N.Y.Sup.)  A  notice  of  lien,  naming 
the  owner  as  Empire  City  Trotting  Club,  the 
former  corporate  title  of  the  owner,  Empire 
City  Racing  Association,  where  the  record  title 
to  part  of  the  premises  stood  in  name  of  the 
trotting  club,  is  not  a  misleading  misnomer,  un- 
der Lien  Law,  art.  2,  §  9,  subd.  7.— Church  E. 
Gates  &  Co.  v.  National  Fair  &  Exposition 
Ass'n,  158  N.  Y.  S.  1070. 
^S9l39(3)  (N.Y.Sup.)  A  notice  of  lien  not  sep- 
arating labor  and  materials  furnished  from  la- 
bor and  materials  to  be  furnished  is  defective- 
Church  E.  Gates  &  Co.  v.  National  Fair  &  Ex- 
position Ass*n,  158  N.  Y.  S.  1070. 

A  notice  of  lien  may  combine  both  labor  and 
material  in  one  item.— Id. 
^=»I40  (N.Y.Sup.)  Notices  of  mechanic's  lien 
need  not  state  the  consent  or  request  of  the 
owner.— Church  E.  Gates  &  Co.  v.  National 
Fair  &  Exposition  Ass'n,  158  N.  Y.  S.  1070. 
^=s>l54(4)  (N.Y.Sup.)  Verification  of  notices  of 
Hen  by  attorney  of  mechanics  in  form  of  verifl^- 
cation  of  a  pleading  that  the  matters  alleged  are 
true,  except  as  to  the  matters  alleged  on  in- 
formation and  belief,  is  sufficient— Church  E. 
Gates  &  Co.  v.  National  Fair  &  Exposition 
Ass'n,  158  N.  Y.  S.  1070. 
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VI.  WAIVER,  DI80HABQE,  RELEASE, 

AND   SATISFACTION. 

(A)  'WalTer  of  Rlfflit  to  L.len. 

^^==>209  (N.T.Sup.)  Lienors  by  voting  in  bank- 
rutcy  creditors'  meetings  in  the  matter  of  bank- 
ruptcy of  lessee  who  made  the  improvements  do 
not  waive  their  claim  against  the  property  of 
the  lessor.— Church  E.  Gates  &  Co.  v.  National 
Fair  &  Exposition  Ass'n,  158  N.  Y.  S.  1070. 

Vn.   ENFORCEMENT. 

^=»27l(l)  (N.Y.Sup.)  A  complaint  foreclosing 
a  mechanic  s  lien,  averring  ''that  no  other  ac- 
tion or  proceeding  at  law  or  equity  has  been 
brought  to  foreclose  the  said  plaintiff's  said 
lien  or  claim  or  to  recover  the  amount  due  to 
plaintiff/'  is  suflScient  under  Code  Civ.  Proc.  § 
1629,  as  to  foreclosure.— Church  E.  Gates  &  Co. 
V.  National  Fair  &  Exposition  Ass'n,  158  N.  Y. 
S.  1070. 

4g=»29l(l)  (N.Y.Sup.)  Where  the  debtor  has 
given  several  lienors  worthless  checks  in  pre- 
tended payment,  he  is  entitled  to  have  appended 
at  the  foot  of  the  decree  a  provision  for  the 
production  and  deposit  of  such  pay  checks  as 
are  outstanding,  not  tendered  at  the  trial. — 
Church  E.  Gates  &  Co.  v.  National  Fair  &  Ex- 
position Ass'n.  158  N.  Y.  S.  1070. 

MEMORANDA. 

See    Evidence,   ^=»355;    Frauds,   Statutes  of, 

4g=»116. 

MINES  AND  MINERALS. 

II.   TITLE,   CONVEYANCES,   AND 
CONTRACTS. 
(B)   OonToyanoeii  In  General. 

<@=»53  (N.Y.Sup.)  Under  the  terms  of  option 
contract,  heldj  that  notice  of  intent  not  to  ex- 
ercise the  option  was  not  required. — Breitung  v. 
Calhoun,  158  N.  Y.  S.  46. 

Relation  between  second  optionee  and  plain- 
tiffs heldt  under  the  contract,  immaterial  on  is- 
sue of  original  optionee's  liabilitv  on  his  notes 
to  plaintiffs  given  in  pursuance  of  an  agreement 
made  subsequent  to  withdrawal  of  second  op- 
tionee.— Id. 

MINORS. 

See  Infants. 

MISREPRESENTATION. 

See  Fraud ;   Insurance,  ^=^253. 

MODIFICATION. 

See  Appeal,  ^=91152;    Bzecution,  ^=»391. 

MONOPOLIES. 

See  Courts,  <©=»489. 

n.   TRUSTS  AND  OTHER  COMBINA- 
TIONS IN  RESTRAINT  OF 
TRABE. 

^=»I6(2)  (N.Y.Sup.)  In  suit  by  minority  stock- 
holder to  undo  a  consolidation  of  the  New  York 
Central  and  Lake  Shore  systems,  extending 
from  New  York  to  Buffalo  and  Buffalo  to  Chi 


cago,  respectively,  held,  they  are  a  continuous 
or  connected  line,  under  Railroad  Ijaw,  |  140, 
permitting  consolidation.— Venner  v.  New'  York 
Cent  R.  Co.,  158  N.  Y.  S.  602. 

The  ownership  by  the  successor  of  consoli- 
dating railroad  companies  of  the  majority  of 
the  stock  of  partially  parallel  and  potentially 
competing  railroads,  in  the  absence  of  other 
showing  of  monopolistic  intent,  was  not  a  valid 
objection  to  the  consolidation.— Id. 
^=»24(2)  (N.Y.Sup.)  In  a  suit  to  undo  the  con- 
solidation of  New  York  Central  and  Lake  Shore 
systems,  held^  that  tlie  evidence  did  not  show  a 
violation  of  the  Sherman  Act  by  restraint  of 
trade  or  monopoly  of  transportation.— Vonner 
V.  New  York  Cent  R.  Co.,  158  N.  Y.  S.  602. 

MORTGAGES. 

See  Bvidence,  ^=»445:  Fixtures;   Infants,  ^=» 
43 ;  Taxation,  ^=»75. 


IV. 


RIGHTS  AND   LIABIUTIES   OF 
PARTIES. 


^=:>I87  (N.Y.)  To  acquire  rights  of  mortgagee 
in  possession,  mortgagee  must  enter  with  mort- 
gagor's consent,  or  otherwise  lawfully. — Herr- 
mann V.  Cabinet  Land  Co..  112  N.  E.  476. 

[X.   FOREOLOSITRE  BY  EXERCISE  OF 
POWER   OF   SALE. 

^=5>372(3)  (N.Y.)  Where  owner  of  equity  was 
dead  when  foreclosure  proceedings  were  insti- 
tuted, and  his  heirs  never  heard  of  suit  or 
sale  and  conveyance  of  the  mortgaged  property, 
as  against  them,  the  purchaser  derived  no  title, 
and  could  not  be  regarded  as  a  mortgagee  in 
possession,  although  they  yielded  up  possession 
without  awaiting  issuance  of  writ  of  assistance. 
—Herrmann  v.  Cabinet  Land  Co..  112  N.  E.  476, 

MOVING  PICTURES. 

See  Injunction,  ^=»77,  85 ;  Theaters  and  Shows, 

MOTIONS. 

See  Appeal,  ^==>237;  Criminal  Law,  ^s»911~ 
957 ;  Indictment  and  Information ;  Injunc- 
tion, <8=»170;  New  Trial,  «=»140-162;  Plead- 
ing, ^=:934&-369. 

^=»40  (N.Y.Sup.)  Where  a  demurrer  is  dispos- 
ed of  as  a  motion,  under  Code  Civ.  Proc.  §  976, 
permitting  the  trial  of  an  issue  of  law  as  a 
contested  motion^  the  court  need  not  sign  find- 
ings with  a  decision.— Dedricic  v.  Port  Jervis 
Light  &  Power  Co.,  158  N.  Y.  S.  364. 


MOTIVE. 


See  Homicide. 


MUNICIPAL  CORPORATIONS. 

See  Constitutional  Law,  ^=»63;  Counties; 
Health,  ^=>7;  Injunction,  ^=>77,  85;  Judg- 
ment, (®=:3751,  Mandamus,  C=»117:  Schools 
and  School  Districts;  Street  Railroads; 
Theaters  and  Shows,  ^=:»3. 
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I.   CREATION,    AI.TERATION,    EXIST- 
ENCE»  AND  DISSOLUTION. 

(B)  Territorial    Bxtent    and    SnbdlTlalonii. 

Annexation.  Consolidation,  and 

Dlvlnlon. 

<8=>24  (N.Y.)  Under  the  Village  Law,  M  3.  348, 
as  amended  by  Laws  1915,  cc.  31,  257,  pre- 
scribing method  of  extending  village  boundaries 
and  providing  that  the  description  shall  "suit- 
ably" describe  "such  district  with  common  cer- 
tainty," a  petition  describing  the  territory  in 
part  as  bounded  by  ponds  or  streams  is  defec- 
tive.— People  ex  rel.  Underwood  v.  Board  of 
Trustees  of  Incorporated  Village  of  Patehogue, 
112  N.  E.  169.  217  N.  Y.  466. 

V.   OFFICEBS.  AGENTS,  AND  EM- 

Pi.OY:es. 

(A)  Mmnlclpal  Olllcers  In  General. 

<S=»I49(5)  (N.T.Sup.)  Laws  1915,  c.  170,  creat- 
ing the  city  of  Mechanicville  out  of  the  former 
village  and  providing  for  the  appointment  of  a 
city  attorney,  held  to  terminate  plaintiff's  ap- 
pointment or  employment  as  village  attorney,  so 
that  he  could  not  recover  for  services  against 
the  city.— Fisher  v.  City  of  Mechanicville,  158 
N.  T.  S.  908. 

^=»I62(5)  (N.T.Sup.)  Plaintiff,  appointed  or 
employed  as  attorney  for  a  village,  and  who, 
after  it  became  a  city  under  Laws  1915,  c.  170, 
and  appointed  a  city  attorney,  did  not  perform 
or  tender  services,  could  not  recover  therefor 
against  the  dty.—Fisher  v.  City  of  Mechanic- 
ville, 158  N.  Y.  S.  908. 

(B)  Municipal    Departments    and    Offleem 
Thereof. 

®=>I76(©  (N.Y.Sup.)  Second  Class  Cities  Law, 
§§  94,  252,  applicable  January  1,  1916,  to  city 
of  Binghamton,  incorporated  by  I^ws  1867,  c. 
291,  held  inconsistent  with  the  Water  Act,  as 
amended  by  Laws  1906^  c.  588,  and  to  implied- 
ly repeal  such  act.— Water  Com*rs  of  City  of 
Binghamton  v.  City  of  Binghamton,  158  N.  Y. 
S.  888. 

<@=:»I80(2)  (N.Y.Sup.)  Where  patrolman,  on  re- 
instatement, his  dismissal  having  been  unjust, 
passed  examinations  for  sergeant  and  was  so 
appointed,  act  of  police  commissioner  in  com- 
pelling him  to  perform  duties  of  patrolman 
with  patrolman's  pay  amounts  to  a  reduction  in 
rank  without  right  or  warrant  in  law. — Mc- 
Grath  v.  Woods,  158  N.  Y.  S.  564. 
<g=>l83(4)  (N.Y.Sup.)  Despite  Municipal  Court 
Code,  f  178,  a  citv  marshal,  required  to  levy  an 
execution  out  of  Municipal  Court  may,  defend- 
ant having  agreed  to  pay  a  fixed  compensation 
if  the  marshal  would  not  remove  property,  but 
would  place  keeper  in  charge  until  defendants 
could  perfect  an  appeal,  recover  amount  agreed. 
— McGonigle  v.  Kranis,  158  N.  Y.  S.  357. 

An  agreement  by  defendants  to  pay  a  city 
marshal  charged  with  levying  execution  out  of 
Municipal  Court  fees  to  wnich  he  would  be 
entitled  for  levying  execution,  if  he  would  per- 
mit property  to  remain  until  they  could  perfect 
an  appeal,  is  enforceable.— Id. 
<eas>l85(13)  (N.Y.Sup.)  Dismissed  police  officer 
held  not  entitled  to  have  the  determination  of 


the  commissioner  reviewed  on  certiorari,  on  the 
ground  that  he  was  not  given  opportunity  to  tes- 
tify or  to  produce  witnesses  at  the  hearing  be- 
fore the  deputy  commissioner.- People  ex  rel. 
McAulifife  V.  Woods,  158  N.  Y.  S.  18. 
<3=»I85(14)  (N.Y.Sup.)  Where  the  dismissal  of 
a  patrolman  was  found  to  be  unjust  by  ^  suc- 
ceeding police  commissioner,  held,  that  he  must 
be  considered  as  having  been  a  member  of  the- 
police  force  •  de  jure  since  appointment.— Mc- 
Grath  v.  Woods,  158  N.  Y.  S.  564. 
<&=»2M  (N.Y.)  Under  subdivisions  2  and  3  of 
section  17  of  the  by-laws  of  the  board  of  edu- 
cation of  New  York  City,  its  employes  may  be 
appointed  or  removed  only  by  the  board  itself, 
and  no  committee  thereof  has  such  power.— 
People  ex  rel.  Goldschmidt  v.  Board  of  Educa- 
tion of  City  of  New  York,  112  N.  E.  167,  217 
N.  Y.  470. 

(C)  Amenta  and   Bmployfin. 

<g=»220a)  (N.Y.Sup.)  It  is  against  public  policy 
and  sound  morals  to  pay  for  constructive  serv- 
ices to  a  municipality.— Fisher  v.  City  of  Me- 
chanicville, 158  N.  Y.  S.  908. 

IX.   PUBUC   IMPROVEMENTS. 

(fi)   Preliminary    Prooeedlnara     and    Ordl-- 
nance*  or   Reaolntlon*. 

<@=»3I3  (N.Y.)  Under  Greater  New  York  Char- 
ter, §  986,  objecting  property  owners  assessed 
for  benefits  less  than  one-half  of  the  whole  as- 
sessments and  awards  held  not  entitled  to  have 
city's  proceeding  to  take  land  discontinued.- 
In  re  Crescent  St.  in  City  of  New  York,  111  N. 
E.  1069,  217  N.  Y.  294. 

(C)  Contracts. 

<S=>33I  (N.Y.Sup.)  A  charter  provision  that 
bids  for  paving  shall  be  advertised  in  newspa- 
pers named  and  for  times  directed  by  the  coun- 
cil is  violated  by  a  resolution  directing  the  en- 
gineer and  city  clerk  to  advertise  as  seems  best, 
since  it  is  an  unauthorized  delegation  of  power. 
— Helwig  V.  City  of  Gloversville,  158  N.  Y.  S. 
475. 

<©=»333  (N.Y.Sup.)  Where  the  resolution  of  de- 
termination to  have  required  a  bidder's  deposit 
of  $1,500,  specifications  and  paiblished  notice  re* 
quiring  $10,000  deposit  are  m  violation  of  law.. 
—Helwig  V.  City  of  Gloversville,  158  N.  Y.  S- 
475. 

«=>339(2)  (N.Y.Sup.)  Where  the  paving  reso- 
lution and  specifications  demanded  a  certain 
pavement,  and  bids  were  received  thereon,  a 
resolution  awarding  the  contract  for  paving 
partly  with  the  specified  pavement  and  partly 
with  another  pavement  is  unauthorized. — Hel- 
wig v.  City  of  Gloversville,  158  N.  Y.  S.  475. 
<®=s>360(2)  (N.Y.)  Clause  of  a  contract  for  con- 
struction of  a  city  sewage  plant,  as  to  adding 
or  deducting  fronv  contract  price  in  case  of  mi- 
nor changes  decided  on  by  the  engineer,  **if  duly 
authorized,*'  requires  the  authorization  from 
the  city  council.— Bunting  Bull  Co.  v.  City  of 
Mt.  Vernon,  112  N.  E.  442,  217  N.  Y.  510. 

<@=>373(4)  (N.Y.Sup.)  The  Uen  first  perfected 
against  a  public  improvement  should  prevail  on 
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that  account— American  Metal  Ceiling  Co.  ▼. 
New  Hyde  Park  Fire  Diat.,  158  N.  Y.  S.  11. 

In  subcontractor's  action  against  municipal 
fire  district  to  enforce  lien  first  in  time,  its 
lien  held  prior  to  lien  of  surety,  who  had  com- 
pleted contract,  third  in  time,  where  it  was 
contemplated  that  there  should  be  but  one  con- 
tract and  a  common  fund  for  payment.— Id. 
^=>373(7)  (N.Y.Sup.)  In  subcontractor's  action 
to  enforce  hen  for  metal  work,  evidence  held  to 
show  that  parties  contemplated  one  contract 
and  a  common  fund  for  payment,  and  intended 
a  payment  to  contractor  to  cover  metal  work, 
so  that  remaining  fund  was  not  specifically 
subject  to  such  lien. — American  Metal  Ceiling 
Co.  V.  New  Hyde  Park  Fire  Dist.,  158  N.  Y. 
S.  11. 

In  subcontractor's  action  to  enforce  lien 
against-  municipal  fire  district,  where  it  was 
stipulated  that  the  liens  were  valid,  defend- 
ant was  not  entitled  to  be  relieved  therefrom 
after  the  complaint  was  dismissed  as  to  the 
contractor,  against  whom  lien  was  filed. — Id. 

^=:»374(1)  (N.Y.Sup.)  Surety  for  principal  con- 
tractor, completing  the  work  to  save  his  bond, 
held  to  stand  in  same  position  as  his  principal, 
and  to  have  no  lien  on  money  as  against  a  sub- 
contractor to  whom  his  principal  was  liable.— 
American  Metal  Ceiling  Co.  v.  New  Hyde  Park 
Fire  Dist,  158  N.  Y.  S.  11. 
$=:>374(3)  (N.Y.)  In  an  action  for  balance  due 
for  extra  work  and  material,  a  contract  pro- 
viding therefor  was  admissible,  notwithstand- 
ing the  complaint  was  brought  for  compensation 
on  the  lump  sum  basis.— MoUoy  v.  Village  of 
Briar-Cliff  Manor,  112  N.  E.  429,  217  N.  Y. 
477. 

Under  complaint  and  general  denial  in  ac- 
tion for  balance  due,  held  that  defendant  could 
only  put  in  evidence  legitimately  tending  to 
disprove  the  facts  necessary  to  be  established 
by  plaintiff  and  could  not  show  violation  of  La- 
bor  I^w,   §   30.— Id. 

In  action  for  balance  due  on  contract  with 
defendant  village  for  paving,  etc,  contractor 
held  not  obliged  to  prove  that  he  had  not  vio- 
lated Labor  Law,  §  3,  that  being  matter  of  af- 
firmative defense. — Id. 

In  action  for  balance  due  on  contract  with 
defendant  village,  answer  held  insufficient  to 
raise  the  defense  of  plaintifTs  violation  of  the 
eight-hour  law  (Ijabor  Law,  §  3).— Id. 
^=3376  (N.Y.Sup.)  A  holder  of  receivers'  cer- 
tificates, made  a  lien  on  funds  due  a  contractor 
from  the  city,  which  had  released  its  lien  for 
materials,  cannot  protect  the  lien  of  its  certifi- 
cates on  any  portion  of  the  fund  by  a  notice  of 
lien.— In  re  E.  I.  Du  Pont  De  Nemours  Powder 
Co.,  158  N.  Y.  S.  255. 

{K)   Aaaeaamentu  for  Benefits,  and  Special 
Taxes. 

<©=:>444  (N.Y.Sup.)  Where  provisions  of  law  as 
to  advertising  for  bids,  deposits  accompanying 
bids,  and  lowest  bidder  as  to  a  paving  contract 
are  violated,  the  assessment  for  the  expense  of 
the  pavement  is  vitiated.— Ilelwig  v.  City  of 
Gloversvillc,  158  N.  Y.  S.  475. 
^=>446  (N.Y.Sup.)  If  a  contract  for  pavement 
is  legally  awarded,  a  poor  pavement,  or  a  poor 
job  in  laying  it,  in  the  absence  of  fraud  between 
the  council  and  contractors,  is  no  ground  for 


opposing  an  assessment  to  meet  its  cost.— Hel- 
wig  v.  City  of  Gloveraville,  158  N.  Y.  S.  475. 
<S=:>49I  (N.Y.)  Under  Greater  New  York  Char- 
ter, SI  973,  978,  984,  and  sections  980,  981,  986, 
as  amended  by  Laws  1906,  c.  658,  owner  as- 
sessed for  benefit  in  city's  taking  of  land  may 
attack  the  awards,  but  cannot  present  evidence 
outside  the  record  to  show  the  awards  to  be 
excessive.- In  re  Crescent  St.  In  City  of  New 
York,  111  N.  E.  1069,  217  N.-  Y.  294. 

X.  POUOE  POWER  AND  BEGITI«A. 
TION8. 

(A)  Deleffatlon,    Kxtent,   and    Exercise    of 

Power. 

^=»589  (N.Y.Sup.)  The  police  power  delegated 
by  the  Legislature  to  municipal  corporations 
cannot  be  arbitrarily  exercised,  and,  where  it 
affects  the  free  enjoyment  of  property,  should 
be  closely  scrutinized.— In  re  Kussell,  158  N. 
Y.  S.  162. 

^=»602  (N.Y.Sup.)  An  ordinance  restricting 
height  of  billboards  and  exposure  of  solid  space 
thereon  is  a  valid  exercise  of  municipal  police 
power,  although  its  enactment  revoked  a  permit 
previously  granted,  pursuant  to  which  expendi- 
tures had  been  made. — ^People  ex  reL  Publicity 
Leasing  Co.  v.  Ludwig,  158  N.  Y.  S.  208. 

(B)  .Violations  and  Enforcement  of  Resrv- 

latlons. 

<@=s>636  (N.Y.Gen.Sess.)  Magistrate's  Court  of 
city  of  New  York  has  summary  jurisdiction  to 
try  violation  of  ordinance  forbidding  exposing 
articles  for  sale  in  any  park  or  parkway,  except 
under  permit.— People  v.  Parelli,  168  N.  Y.  S. 
644. 

XI.   USE  AND  BEOUIiATION  OF  PUB- 
LIC  PLACES,  PROPERTY, 
AND   WORKS. 
(A)  Streets  and  Otber  Pnltllc  "VTaf  s. 

<®=»658  (N.Y.)  The  dty  of  New  York,  though 
it  acquired  the  fee  of  streets,  holds  the  fee  in 
trust  for  the  public  and  not  as  corporate  prop- 
erty.—People  ex  rel.  City  of  New  York  v.  New 
York  Rys.  Co.,  112  N.  E.  49,  217  N.  Y.  310. 
<SS=>66I  (1>  (N.Y.)  Under  Greater  New  York 
Charter,  i§  38,  39,  a  resolution  requiring  relo- 
cation of  street  railroad  tracks  is  not  an  ordi- 
nance and  cannot  be  justified  under  Consol. 
Act ;  hence  the  question  whether  such  act  was 
repealed  by  the  charter  need  not  be  determined. 
•—People  ex  rel.  City  of  New  York  v.  New  York 
Rys.  Co.,  112  N.  E.  49,  217  N.  Y.  310. 
<g=;>680, 681(7)  (N.Y.)  The  Legislature,  unless 
forbidden  by  the  Constitution,  may  delegate  to 
a  municipality  the  power  to  authorize  the  use 
of  streets  for  railroad  purposes,  but  such  dele- 
gation must  be  clear  and  does  not  exist  through 
avoidable  implication. — People  ex  reL  City  of 
New  York  v.  New  York  Rys.  Co.,  112  N.  E. 
49,  217  N.  Y.  310. 

Under  Greater  New  York  Charter,  fS  43,  50, 
giving  the  board  of  aldermen  power  to  regulate 
the  use  of  streets,  etc.,  the  city  cannot  require 
a  street  railroad  company  to  relocate  its  tracks 
validly  located,  for  that  implies  a  power  to  au- 
thorize use  of  streets  for  railway  purposes. — Id. 

Under  Gen.  Railroad  Law,  §  28,  subd.  5,  the 
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city  of  N«w  York,  b  street  railroad  company 
having  been  constmcted,  cannot,  under  the  re- 
quirement that  its  assent  shouM  be  given,  re- 
quire relocatioiy  on  the  theory  that  such  power 
was  reserved  by  assent. — Id. 
^=»70M4)  (N.y,Sup.)  An  automobile  truck  driv- 
er's violation  o?  the  duty  to  make  a  wide  turn 
at  a  street  intersection  and  to  reduce  his  speed, 
as  required  by  Highway  Law,  I  286,  and  New 
York  City  Ordinances,  art  2,  c.  24^  §  11,  subd.  6, 
and  section  17,  subd.  2,  is  sufficient  to  charge 
him  with  negligence.— Berckhemer  v.  Empire 
Carrying  Corp.,  158  N.  Y,  S.  856. 

^=»706(5)  <N.Y.Sup.)  Evidence  that  plaintiff 
stepped  in  front  of  the  automobiJe  by  which  she 
was  injured  held  to  show  that  a  verdict  for 
plaintiff  was  against  the  weight  of  evidence.^ 
Shalkowitz  v.  J.  M.  Horton  Ice  Cream  Co.,  158 
N,  y.  a  519. 

^=»706(7)  (N.Y.Sup.)  Evidence  that,  as  defend- 
ant's track  started,  the  hub  of  a  rear  wheel 
extending  about  two  inches  onto  the  curb  col- 
lided vith  a  young  child  playing  tag  and  run- 
ning towards  the  truck,  looking  back,  held  to 
warrant  a  dismissal  of  the  child's  guardian's 
complaint.— Cantanno  v.  James  A.  Stevenson 
Co.,  158  N.  Y.  S.  335. 

^=9706(8)  (N.Y.Sup.)  When  one  on  a  motor- 
cycle,  threatened  by  collision  with  a  motor  truck, 
was  injured  by  running  into  it,  but  there  was  no 
evidence  that  he  was  confused,  or  lost  control 
of  his  machine,  a  refusal  to  charge  that  his  turn- 
ing and  running  into  the  motor  truck  was  neg- 
ligence, no  matter  what  the  cause,  and  that  there 
is  no  evidence  that  his  motorcycle  was  not  un- 
der control,  held  error. — Berckhemer  v.  Empire 
Carrying  Corp.,  168  N,  Y,  S.  856. 

In  such  case,  a  charge  held  proper  that,  if 
plaintiff  swerved  (into  the  motor  truck)  without 
exercising  proper  care  or  because  his  motorcycle 
was  not  under  proper  control,  the  verdict  must 
be  for  the  defendant.— Id. 

^=s>706(8)  (N.Y.Sup.)  In  action  for  injuries, 
where  plaintiff  on  a  bicycle  approached  from 
behind  defendant's  automobile,  standing  on  right 
side  of  road,  which  he  saw  while  25  feet  away, 
the  court  properly  refused  to  instruct  that  there 
could  be  no  recovery,  for  plaintiff  predicated  on 
claim  of  defendant's  failure  to  give  warning  be- 
fore backing  towards  plaintiff  and  across  his 
path.— Matis  v.  Lewis,  158  N.  Y.  S.  873. 

(C)   Public    Bnlldlnffs,    Paries,    and    Other 
Pabllc  Places  and  Propertx* 

^=3>7l9r2)  (N.Y.)  Laws  1871,  c.  574,  §  6,  amend- 
ing Laws  1870,  c.  137,  fi  99,  giving  the  dock  de- 
J>artment  the  exclusive  government  and  regu- 
ation  of  all  wharves,  piers,  etc.,  did  not  refer 
to  grants  theretofore  made.— American  Ice  Co. 
V.  CJity  of  New  York,  112  N.  B,  170,  217  N.  Y. 
402. 

e=»7l9(4)  (N.Y.)  Under  ordinance  of  City  of 
New  York  of  1844,  confirmed  by  Laws  1845, 
c.  226,  grant  of  pier  with  provision  that  grantee 
would  extend  it  on  the  city's  order,  but  not  con- 
taining usual  covenants,  was  not  void,  and  con- 
veyed rights  of  maintenance  and  wharfage  in 
any  extension  required.— American   Ice  Co.  V. 


City  of  New  Yorit,  112  N.  B.  170.  217  N.  Y. 
402. 

Grant  of  pier  b^  metes  and  bounds,  with  right 
of  wharfage,  subject  to  city's  order  to  make  ex- 
tensions at  grantee's  expense,  held  a  property 
right,  the  possession  of  which  could  only  be  re- 
sumed by  the  city  by  due  process  of  law,  upon 
proper  compensation  made. — Id. 

Plaintiff,  whose  predecessor  had  been  granted 
a  pier,  and  who,  under  covenant  of  grant  and 
order  of  dock  department  acting  under  Laws 
1871,  c.  574,  §  6,  had  extended  it  300  feet  to  a 
width  of  60  feet,  in  proceeding  to  condemn  his 
rights,  held  entitled  to  damages  measured  by 
original  pier  as  extended.— Id. 

«=>72l(l)  (N.Y.Gen.  Sess.)  Under  New  York 
City  Charter,  |  612,  and  Laws  1869,  c.  890, 
mayor  and  aloermen  could  not  by  resolution 
change  street  to  park,  as  affecting  applicability 
of  ordinance  forbidding  exposure  of  articles  for 
sale  in  park  or  parkway,  except  under  permit. — 
People  V.  Parelli.  158  N.  Y.  S.  644. 

m.  TORTS. 

(O    Defect*  or   Obtitrmetlotts  tn  ntrm^tm 
and  Other  Pablle  Ways. 

<§s»755(l}  (N.Y.Sup.)  The  Legislature  can 
change  the  rule  that  a  municipality  is  liable, 
without  previous  notice  of  the  defect,  for  in- 
juries on  a  sidewalk,  where  the  dangerous  con- 
dition is  produced  by  the  city's  employes,  and 
exempt  municipal  corporations  absolutely  from 
liability  for  defects  in  streets,  due  to  the  negli- 
gence of  their  servants.~Minton  v.  City  of  Syra- 
cuse, 158  N.  Y.  S.  470. 

^=9756  (N.Y.Sup.)  Second  C^ass  Cities  Law,  f 
244.  and  not  Laws  1885,  c.  26,  as  amended  by 
Laws  1905.  c.  682,  the  charter  of  the  city  of 
Syracuse,  controls  the  liability  of  the  city  for 
injuries  to  a  pedestrian  while  attempting  to 
cross  a  street  by  a  crosswalk  left  covered  with 
broken-up  pieces  of  snow  and  ice  by  city  em- 

gloy^s.— Minton  v.  City  of  Syracuse,  158  N.  Y. 
.  470. 

A  statute  creating  a  new  rule  for  protection 
of  a  city  against  its  citizens,  as  by  exempting 
the  city  from  liability  for  injuries  from  defects 
in  streets  unless  written  notice  of  the  condition 
was  given  the  city,  should  be  construed  strictly 
against  the  city.— Id. 

«&=>7b8(3)  (N.Y.Sup.)  An  irregularity  of  nearly 
four  inches  In  the  sidewalk,  two  sections  of 
which  were  not  on  the  same  level,  cannot  be 
held  a  defect  of  so  trivial  a  character  that  no 
rccoveiy  for  injuries  occasioned  by  reason  of 
the  defect  could  be  had.— Merwin  v.  City  of 
Utica,  158  N.  Y.  S.  257. 

«»775  (N.Y.Sup.)  A  pile  of  lumber,  left  with- 
out necessity  and  without  permit  partly  on  the 
sidewalk  and  partly  in  the  roadway  by  a  con- 
tractor for  a  work  of  public  improvement,  is  a 
nuisance.— Triay  v.  Richard  Carvel  Co.,  158  N. 
Y.  S.  739. 

<©=»788(2)  (N.Y.Sup.)  Second  Class  Qties  Law, 
§  244,  relating  to  notice  of  defects,  does  not  ap- 
ply where  ice  was  broken  up  and  left  on  a  cross- 
walk by  employes  of  the  city,  and  a  pedestrian 
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was  injured  thereby.— Minton  ▼.  City  of  Syra- 
cuse, 158  N.  Y.  S.  470. 


312(5)  (N.  Y.  Sup.)  Under  Second  Class 
Cities  Law,  $  244,  corporation  counsel  cannot 
waive  service  of  notice  of  an  intention  to  com- 
mence an  action  for  injuries  occasioned  by  de- 
fective sidewalk.— Merwin  v.  City  of  Utica,  158 
N.  Y.  S.  267. 

<©=»8I2(9)  (N.Y.Sup.)  A  mere  oral  statement  of 
intention  to  sue  in  a  casual  conversation  with 
corporation  counsel  is  insufficient  compliance 
with  Second  Class  Cities  Law,  §  244,  requiring 
service  of  notice  on  corporation  counsel.— Mer- 
win V.  City  of  Utica,  158  N.  Y.  S.  257. 

<g=>8l6(ll)  (N.Y.Sup.)  Where  plaintiff  averred 
service  of  notice  of  intention  to  sue  on  the  cor- 
poration counsel,  in  accordance  with  Second 
Class  Cities  Law,  §  244,  recovery  cannot  be  had 
on  proof  of  waiver  of  notice.— Merwin  v.  City 
of  Utica,  158  N.  Y.  S.  257. 

<&=>8I7(2)  (N.Y.Sup.)  Evidence  that  plaintiflP,  a 
child  of  6,  while  lawfully  on  the  sidewalk, 
stumbled  over  a  plank  which  had  been  dumped 
by  a  contractor  for  public  work  in  the  way  with- 
out necessity  or  permit,  made  out  a  prima  facie 
case  of  liability  of  the  contractor  to  the  child;— 
Triay  v.  Richard  Carvel  Co.,  158  N.  Y.  S.  739. 

^=:»8I9(1)  (N.Y.Sup.)  In  an  action  for  injuries 
caused  by  stepping  into  a  coal  hole  in  front  of 
defendant's  premises,  evidence  held  sufficient  to 
show  negligence.— Brodsky  v.  Hibel,  158  N.  Y. 
S.  329. 

<@=>82l(7)  (N.Y.Sup.)  In  an  action  by  a  pedes- 
trian for  injuries  received  when  passing  over  a 
<?rosswalk  covered  with  loose  pieces  of  snow 
and  ice,  which  employes  of  the  city  had  broken 
up  and  neglected  to  remove,  whether  the  city 
was  negligent  was  for  the  jury. — Minton  v.  City 
of  Syracuse,  158  N.  Y.  S.  470. 

^=>82l(21)  (N.Y.Sup.)  In  an  action  against  a 
contractor  for  public  work  for  injuries  to  a 
child,  who  tripped  over  a  plank  dumped  by  de- 
fendant on  sidewalk  without  permit  or  neces- 
sity, the  question  of  contributory  negligence  of 
child  was  for  jury.— Triay  v.  Richard  Carvel 
Co.,  158  N.  Y.  S.  739. 

Xin.   FISCAI.  MANAGEMENT,  PUB- 

UC   DEBT,   SECURITIES.  AND 

TAXATION. 

CA)  Power  to  iBovr  Indebtedness  and  Bx« 
pendltnren. 

«=»870  (N.Y.Sup.)  Laws  1915,  c.  717,  concern- 
ing flood  abatement,  is  not  violative  of  Const, 
art.  8,  §  10,  prohibiting  any  city  from  incurring 
indebtedness  except  for  city  purposes,  in  that 
it  provides  for  the  drainage  of  lowlands  owned 
by  individuals,  the  expenses  thereof  to  be  met  by 
general  taxes,  as  the  purpose  of  the  act  is  to 
protect  public  health  and  property,  and  not  the 
incidental  benefits  to  individuals.— Flood  Abate- 
ment Commission  of  Olean  v.  Merritt,  158  N. 
V.  S.  289. 

Laws  1015^  c.  717,  concerning  flood  abatement, 
is  not  violative  of  Const,  art  8,  |  10,  as  making 
the  taxpayers*  property  liable  for  the  acts  of 
persons  over  whom  the  city  has  no  control,  as 
persons  performing  duties  under  the  act  are  the 


agents  of  the  city,  and  authori^ised  by  the  tax- 
payers when  they  adopted  it^Id. 

(C)   Bonds  and  Other  Secnrtttee,  and  Sink- 
Inar  Fund*. 

<S=»918(1)  (N.Y.Sup.)  Where  the  terjns  of  Laws 
1915,  c.  7l7,  concerning^  flood  abatement,  com- 
plied with  General  Municipal  Law,  §  6,  provid- 
ing that  resolutions  for  a  funded  debt  shall 
provide  for  taxation,  the  bonds  issued  under  it 
are  not  affected  by  the  omission  from  the  bal- 
lot of  the  language  of  that  section.— Flood 
Abatement  Commission  of  Olean  v.  Merritt,  158 
N.  Y.  S.  289. 

MUNICIPAL  COURTS. 

See  Courts,  ^=»42,  187-190;    Judges,  ^=s>ll. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  ^=:»812. 

MUTUALITY. 

See  Contracts,  ^=»10. 

NAMES. 

See  Corporations,  ^=»47,  49. 

NEGLIGENCE 

See  Attorney  and  Client,  <e=5>107,  109;  Car- 
riers, <S=s>118,  290-400;  Damages,  e=>131- 
15S:  Estoppel,  «=»96;  Explosives,  «=>12; 
Landlord  and  Tenant,  ^s>162r-169;  Master 
and  Servant.  ^=»87-417 ;  Municipal  Corpora- 
tions, <g=>705,  706.  755-821;  Railroads,  «=» 
324-481;  Street  Railroads,  «=»118;  Trial, 
<S=>252,  350. 

I.   ACTS  OR  OBflSSIONS  CONSTITIIT- 
IKO  KEOUOENCE. 

(B)   Danfferoim       Subatancea,      Macbtnery, 
and    Otber    Instrnmeatalittea. 

(^=»24  (N.Y.)  In  order  to  make  the  manufactur- 
er liable  for  defects  in  goods  sold,  he  must  have 
knowledjre  that  in  the  usual  course  of-  events 
the  danger  will  be  shared  by  others  than  the 
buyer,  although  mere  knowledge  alone  is  insuf- 
ficient to  create  liability.— MacPherson  v.  Buick 
Motor  Co.,  Ill  N.  E.  I050,  217  N.  Y.  382. 
<g=>27  (N.Y.)  The  liability  of  the  manufacturer 
or  seller  of  goods  for  injuries  to  persons  due 
to  defects  therein  is  not  limited  to  implements 
of  destruction,  but  if  the  thing  is  reasonably  cer- 
tain to  place  persons  in  peril  when  negligently 
made,  the  liability  attaches.— MacPherson  v. 
buick  Motor  Co.,  Ill  N.  E.  1050. 

That  danger  may  possibly  result  from  the 
character  of  the  goods  sold  is  insufficient  to 
make  the  manufacturer  liable  for  injuries,  but 
it  must  appear  that  injury  would  probably  re- 
sult—Id. 

The  duty  of  a  manufacturer  to  inspect  his 
goods  so  as  to  guard  against  injuries,  to  per- 


Digitized  by 


Caoogle 


119B 


INDEX-DIGEST 


newspapers' 


sons  therefrom  is  independent  of  contract,  and 
the  obligation  arises  at  law.-— Id. 

An  automobile  is  such  a  dangerous  article 
that  a  manufacturer  must  carefully  inspect  it 
to  prevent  injuries  to  persons  from  defects  there- 
in.— Id. 

Where  an  automobile  manufacturer  knew  that 
the  car  which  he  sold  would  be  used  by  per- 
sons other  than  the  buyer,  and  the  ultimate 
buyer  of  the  car  was  injured  when  a  wheel 
made  of  defective  wood  and  defectively  con- 
structed, collapsed,  the  manufacturer  was  li- 
able.—Id. 

The  liability  of  a  manufacturer  for  injuries 
by  a  defectively  constructed  automobile,  if  dan- 
ger was  to  be  reasonably  expected  therefrom, 
attached  regardless  of  whether  the  danger  was 
inherent  or  only  imminent. — Id. 

A  manu&cturer  of  automobiles  is  not  absolv- 
ed from  the  duty  of  inspection  because  he 
bought  the  wheels  from  a  reputable  manufac- 
turer.—Id. 

The  duty  of  a  manufacturer  to  inspect  goods 
produced  by  him  varies  with  the  nature  of  the 
things  to  be  inspected,  and  is  higher  where  the 
article  itself  is  dangerous  and  greater  degree 
of  caution  is  required  .~Id. 

(C)  Coadltlon  and  Use  of  Ijand*  Bvlldlnss, 
and  Other  Structares* 

<®=»55  (N.Y.Sup.)  One  who  leased  a  hoist  or 
elevator  to  a  general  contractor  erecting  a 
building  is  under  no  duty  to  servants  of  a 
subcontractor  or  general  contractor  to  guard 
the  hoist— Rinando  v.  D.  G.  Weeks  &  Son,  158 
N.  Y.  S.  385. 

HI.   CONTBIBUTORT   NEGUGENCE. 

(A)  Persons  Injured  In  General. 

^=s>66(2)  (N.Y.Sup.)  Where  plaintiff  entered  an 
elevator  shaft,  observing  that  the  elevator  was 
at  the  second  story  and  stationary,  without  jpv- 
ing  warning  of  his  intention,  he  was  held  guilty 
of  contributory  negligence.— Hendler  v.  Henig, 
158  N.  Y.  S.  808. 

(C)  Impated  Nesrllsenee. 

<8=»93(1)  (N.Y.Sup.)  The  negligence  of  a  livery 
driver  cannot  be  imputed  to  one  riding  in  the 
vehicle  with  him.— McCullough  v.  Pennsylvania 
R.  Co.,  158  N.  Y.  S.  4. 

(D)  OomparatlTe  Nesrllsence* 

i&=»98  (N.Y.Sup.)  rnder  Code  Civ.  Proc.  I  841b, 
plaintiff  in  an  action  for  damages  for  the  death 
of  another  is  entitled  to  a  verdict,  where  the 
evidence  of  contributory  negligence  is  evenly 
balanced.— Mc(3ullough  v.  Pennsylvania  R.  Co., 
158  N.  Y.  S.  4. 

^=:>IOI  (N.Y.Sup.)  In  action  under  federal 
Employers*  Liability  Act  for  injuries  to  railroad 
emplox^  in  interstate  commerce,  jury  must  lessen 
damages  in  proportion  which  plaintiff's  contribu- 
tory negligence  bears  to  causal  negligence  at- 
tributable to  both  parties.—McAuliffe  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  158  N.  Y.  S.  922. 


IV.  AOTION8. 

(B)   Bvtdenee. 

(@=»I35  (N.Y.Sup.)  Evidence  that  plaintiff,  hav- 
ing an  order  for  goods  at  defendant's  warehouse, 
in  which  he  had  never  been,  entered  it  by  an- 
other than  the  customary  door,  passing  certain 
obstacles,  and  that  because  it  was  dark  he  step- 
ped into  an  unguarded  elevator  well,  is  persua- 
sive of  his  contributory  negligence. — Miller  v. 
Barker,  Rose  &  CVnton  Co.,  158  N.  Y.  S.  865. 

(C)  Trial,  Jndflrmentt  and  Review. 

<8=»I36(18)  (N.Y.)  Whether  the  character  of  air 
article  manufactured  is  such  that  injury  would" 
probably  result  from  its  use  may  be  a  question 
for  the  court  or  for  the  jury.— MacPherson  v- 
Buick  Motor  Co.,  Ill  N.  E.  1050,  217  N.  Y.  382. 

«=»I36(26)  (N.Y.Sup.)  When  any  two  inferenc- 
es can  be  reasonably  drawn  from  the  evidence 
as  to  contributory  negligence,  the  question  is  for 
the  jury.— McCullough  v.  Pennsylvania  R.  Co., 
158  N.  Y.  S.  4. 

<S=:»I36(30)  (N.Y.Sup.)  In  an  action  against  a 
contractor  for  public  work  for  injuries  to  ai 
child,  who  tripped  over  a  plank  dumped  by  de- 
fendant on  the  sidewalk,  the  question  of  the  con- 
tributory negligence  of  the  mother  of  the  child 
held  for  the  jury.— Triay  v.  Ridiard  Carvel  Co.^ 
158  N.  Y.  S.  739. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  «=»102-108. 

NEWSPAPERS. 

«=»l(3)  (N.Y.Sup.)  County  Law,  t  20,  does  not 
require  designation  of  paper  having  largest  cir- 
culation to  publish  Session  Laws  and  concur- 
rent resolutions.— People  ex  rel.  Utica  Sunday 
Tribune  Co.  v.  Hugo,  158  N.  Y.  S.  490. 

That  Laws  1902,  c.  569,  requires  semiweekljr 
publication  of  notices  of  delinquent  tax  salea^ 
does  not  invalidate  designation  of  newspaper  to 
publish  lawS;  when  it  makes  affidavit  of  inten- 
tion to  publish  semi  weekly  edition  for  tax  no- 
tices.—Id. 

<©=»l(4)  (N.Y.Sup.)  Under  County  Law,  S  20, 
if  designation  of  newspaper  in  November,  1914, 
to  publish  Laws  of  1916  were  invalid,  a  desig- 
nation of  same  paper  in  February,  1916,  is  val- 
id, and  terminates  right  of  paper  designated  to 
gublish  Laws  of  1915.— People  ex  rel.  Utica 
unday  Tribune  Co.  v.  Hugo,  158  N.  Y.  S.  490. 

<©=»l(5)  (N.Y.Sup.)  Under  CJounty  Laws,  §  20,. 
action  of  members  of  county  board  of  super^ 
visors  in  designating  newspaper  to  publish  Ses- 
sion Laws  and  concurrent  resolutions  will  not 
be  reviewed  by  writ  of  mandamus  to  compel 
publication  in  a  particular  newspaper. — People 
ex  rel.  Utica  Sunday  Tribune  CJo.  v.  Hugo,  158 
N.  Y.  S.  490. 
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NEW  TRIAL 

See  Appeal,  «8=>lirr,  1212;    Courts,  «=s>18»; 

Criminal  i.aw,  «=»911-957,  1156:   Wills,  «=» 

337.  

n.   GROUNDS. 
(A)   Brrom  and  Irresvlarltlen  in  General. 

<8=»I4  (N.Y.Sup.)  New  trial  held  properly  de- 
nied ;  the  affidavits  therefor  merely  showiug 
good  faith  of  applicant  as  to  attempted  settle- 
ment, where  the  decision  did  not  turn  on  fraud 
or  good  faith,  and  expressions  in  the  opinion 
touching  thereon  being  obiter  dictum.— Barclay 
V.  Barclay.  158  N.  Y.  S.  1045. 

(P)   Verdict  or  Flndlnirii  Contrar^r  to  Ijavr 
or   BTldence. 

€=977(1)  (N.Y.Sup.)  In  actions  for  torts,  where 
the  damages  are  necessarily  unliquidated,  it  is 
for  the  jury  to  fix  the  amount,  under  proper 
instructions  by  the  court,  which  has  no  legal 
responsibility  to  determine  the  amount,  and 
should  not  interfere  with  the  verdict,  in  the  ab- 
sence of  misconduct,  passion,  or  prejudice- 
Peterson  V.  Eighmie,  158  N.  Y.  S.  202. 

Though  a  verdict  might  have  been  influenced 
by  passion  and  prejudice,  where  such  prejudice 
was  created  by  acts  of  the  defendant,  be  cannot 
complain.-~Id. 

(G)   flnrprtse.    Accident.    InadTertence»    or 
Mlatalce. 

<8=»89  (N.Y.Sup.)  Plaintiff  held  entitled  to  a 
new  trial  on  the  ground  of  surprise,  on  learning 
that  the  one  signing  the  libel  was  employed  by 
the  trustees  to  wind  up  a  corporation,  not  the 
corpora tion.-Zrhompson  v.  American  Optical 
Co.,  158  N.  Y.  S.  062. 

^=:»90  (N.Y.Sup.)  A  party  who  relies  on  an  ad- 
\erse  witness  to  supply  a  necessary  link  in  his 
chain  of  evidence,  and  finds  that  his  confidence 
was  misplaced,  will  not  be  granted  a  new  trial 
to  supply  other  evidence  which  he  could  have  ob- 
tained before  the  trial.— Hanauer  v.  Bradstreet's 
Collection  Bureau,  158  N.  Y.  S.  918. 

(H)  Newly    DlncoTcred    Evidence. 

^=s>l02(2)  (N.Y.Sup.)  It  is  error  to  grant  a  new 
trial,  for  newly  discovered  evidence,  where  the 
record  and  moving  afiidavits  disclose  lack  of 
ordinary  diligence,  and  the  new  evidence  offered 
would  merely  corroborate  testimony  of  adverse 
oarty.— Superior  Lamp  Mfg.  Co.  v.  Zeisler,  158 

«8=»I02(6)  (N.Y.Sup.)  The  original  certificate  of 
defendant's  incorporation,  executed  a  year  before 
the  trial,  showing  that  a  witness  was  one  of  the 
original  directors,  was  not  newly  discovered  evi- 
dence, as  the  plaintiff  could  have  discovered  it 
before  the  triat— Hanauer  v.  Bradstreet's  Col- 
lection Bureau,  158  N.  Y.  S.  918. 
<$=::»  1 08(1)  (N.Y.Sup.)  A  new  trial  will  not  be 
granted  for  newly  discovered  evidence,  which 
would  not  establish  the  material  elements  of  the 
plaintiff's  case.— Ilanauer  v.  Bradstreet's  Col- 
lection Bureau,  158  N.  Y.  S.  9ia 

in.  PROCEEBINGS   TO   PROCURE 
NEW  TRIAI.. 

^=»J40(1)  (N.Y.Sup.)  The  practice  of  attempt- 
ing by  testimony  and  affidavits  taken  by  consent 


after  the  trii^l  to  sustain  or  upset  the  verdict 
of  a  jury  is  not  to  be  commended. — Laks  y.  Kel* 
ler,  158  N.  Y.  S.  514. 

After  a  verdict  for  death  from  being  struck  by 
defendant's  automobile^  testimony  not  taken  at 
the  trial,  of  the  chauffeur  and  others,  that  the 
chauffeur  was  not  on  defendant's  business  at 
the  time  of  accident  and  was  not  at  place  of 
accident  at  all,  held  sufficient  to  warrant  a  new 
trial.— Id. 

<S=»  162(1)  (N.Y.Sup.)  On  a  motion  by  defend- 
ant, under  Code  Civ.  Proc  §  999,  to  set  aside 
verdicts  for  plaintiffs  in  actions  for  personal 
injuries  as  excessive,  the  trial  court  had  no 
power  to  reduce  the  amount  of  the  verdict  ab- 
solutely, without  the  consent  of  the  plaintiffs. 
—Duke  V.  Fargo,  158  N.  Y.  a  1009. 
^=»I62(2)  (N.Y.Sup.)  Upon  a  motion  made  to 
set  aside  a  verdict  as  excessive  and  for  a  new 
trial,  the  court  may,  in  its  discretion,  set  asidt 
the  verdict,  unless  the  plaintiff  consents  to  ac- 
cept a  lesser  amount  fixed  by  the  trial  court.^> 
Duke  V.  Fargo,  158  N.  Y.  S.  1009. 

NOISE. 

See  Landlord  and  Tenant,  ^=^142. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Bankruptcy,  ^=>166;  Orporatlons,  ^=» 
428;  Indians,  $==»27;  Master  and  Servant, 
«=»252 ;  Mechanics'  Liens,  «=»137-154 ;  Mort- 
gages, ^=»372;  Municipal  Corporations,  ^=s> 
788,  812. 

NOVATION. 

^=»5  (N.Y.Sup.)  Novation  cannot  be  shown, 
where  plaintiffs  were  substituted  for  the  buyer 
on  option  sale  of  mining  properties,  there  having 
been  under  the  contract  no  absolute  liability 
on  the  buyer  to  proceed  or  to  make  defended 
payments.— Breitung  v.  Calhoun,  158  N.  Y.  S. 
46. 

NUISANCE. 

See  Landlord  and  Tenant,  <S=»142;  Municipal 
Corporations,  ^=»775. 

L  PRIVATE  NUISANCES. 
(O  Abatement   and  Injunction. 

^=»27  (N.Y.Sup.)  The  manager  of  a  restaurant, 
who  previously  had  an  interest  therein,  and  aid- 
ed and  abetted  the  maintenance  of  a  nuisance 
by  the  operation  of  a  dumb-waiter  with  unnec- 
essary noise  and  violence,  etc.,  could  be  enjoined 
from  maintaining  the  nuisance,  though  he  was 
a  mere  employ^.— Darr  v.  Cohen,  158  N.  Y.  S. 
324. 

n.   PUBLIC   NUISANCES.    • 

(A)  Nature  of  Injury,  and  Liability  There- 
for. 

«8=»69  (N.Y.Sup.)  Under  Penal  Law»  §  27,  con- 
fidential man  of  owner  of  milk  business,  in 
charge  of  tlie  men,  which  bosinesa  was  conduct- 
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ed  BO  as  to  constitute  a  nuisance,  made  a  mis- 
demeanor br  section  1632,  held  fuilty  as  a 
principal.— People  v.  Weeks.  158  N.  Y.  S.  39. 

(D)  Criminal  Prosecatlons. 

ess>9l{2)  (N.T.Sup.)  An  information,  charging 
the  crime  of  maintaining  a  nuisance^  was  suf- 
ficient to  support  conviction  of  committing  such 
nuisance—People  v.  Weeks,  158  N.  Y.  S.  39. 
^s»92  (N.Y.Sup.)  In  a  prosecution  of  the  su- 
perintendent of  a  milk  business  for  maintaining 
a  nuisance,  evidence  that  defendant  was  in 
charge  thereof  held  sufflcient  to  sustain  the  ver« 
diet  of  guilty.-People  v.  Weeks,  158  N.  Y.  S. 
39. 

OATH. 

See  Health,  ^=»7. 

OBJECTIONS. 

Bee  Appeal,  «=»109-237;  Criminal  Law,  ♦=» 
1032;  Executors  and  Administrators,  ^s> 
504 ;   Parties,  <©=»76. 

OBSTRUCTIONS. 

See  Municipal  Oorporations,  ^5»775. 

OFFICERS. 

See  Action,  «=»50;  Bail,  €=»47;  Clerks  of 
Courts ;  Corporations.  ^s>322,  360,  406,  482, 
668;  Counties,  <e=5>20:  Discovery,  <S=>49; 
Elecdons,  «=»53;  Health;  Judges;  Justices 
of  the  Peace;  Mandamus,  <S=s>i)7,  100,  168; 
Municipal  Corporations,  ^=»149-211:  Re- 
ceivers; Sheriffs  and  Constables;  States, 
^=^53. 

I.  APPOIKTMENT,      QUAI.I7IOATION, 
AND  TElftTRE. 

(B)   Appointment. 

^=»ll  (N.Y.Sup.)  Under  Const  art.  5,  |  9, 
providing  for  appointment,  after  competitive  ex- 
amination, according  to  merit  and  fitness,  of 
officers  of  the  state  and  its  civil  divisions,  in- 
cluding, cities  and  villages,  it  was  intended  that 
all  appointive  positions  in  civil  service  should  be 
taken  over  by  the  state,  to  the  exclusion  of  the 
elective  officers.— Olmsted  v.  Meahl,  158  N.  Y. 
S.  1029. 

OPINION  EVIDENCE. 

See  EMdence,  ^=»471-558. 

OPTIONS. 

See  Mines  and  Minerals,  ^S953. 

ORDER  OF  PROOF. 

See  Trial,  «=>59,  60. 

ORDERS. 

See  Appeal. 

PARDON. 

^=9?  (N.Y.)  In  proceeding  to  determine  validi- 
ty of  parole,   paroled   prisoner  is  a  necessary 


M' 


'.—People  ex  rei  Cropsey  t.  Townsend,  112 

PARENT  AND  CHILD. 

See  Bastards;  Guardian  and  Ward;  Infants; 
Insane  Persons,  ^s>53. 

^=»3(1)  (N.Y.Sur.)  There  being  no  common-law 
liability  of  parent  for  support  of  adult  child, 
any  liability  of  decedent's  estate  for  such  sup- 
port must  be  based  on  some  statute. — In  re  Wil- 
lU'  Estate,  158  N.  Y.  S.  985. 

PARKS. 

See  Municipal  Corporations,  ^5»721« 

PAROL  EVIDENCE. 

See  Evidence,  «s»417-44S. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Brror. 

For  parties  to  particular  proceedings  or  In- 
struments, see  the  various  specific  topics. 

I.  PLAIHTIFFS. 
(A)  Persons  "Who  may  or  must  Sue* 

^=»l  (N.Y.Sup.)  The  courts  have  no  inherent 
power  to  right  a  wrong,  unless  thereby  the  civil, 
property,  or  personal  mhts  of  the  plaintiff  or 
petitioner  are  affected.— People  ex  reL  Schneider 
V.  Prendergast,  158  N.  Y.  S.  615. 

in.  H£W  PARTIES  AND  CHANGS  OF 
PARTIES. 

«=5>64  (N.Y.Sup.)  Under  Code  Giv.  Proc  |  723, 
amending  of  summons  and  complaint  in  action 
as  administratrix  against  subsequently  appoint- 
ed executor,  impleaded  with  others,  to  foreclose 
mortgage,  by  substituting  executor  as  party 
plaintiff  and  permitting  plaintiff,  as  interested 
Iierson,  to  intervene,  was  not  authorised*-— Mor- 
ns V.  Morris,  158  N.  Y.  S.  361. 

V.   DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

€=»76<1)  (N.Y.Sup.)  Where  a  complaint  dis- 
clos<^s  on  its  face  that  plaintiff  has  not  legal  ca- 
pacity to  sue,  the  objection  should  be  taken  by 
demurrer  or  answer  and  not  by  motion  to  dis- 
miss on  the  evidence^— Oallogly  v.  Whitmore, 
158  N.  Y.  S.  830. 

PARTITION. 

n.  ACTIONS   FOR  PARTITION. 
(B)  ProeeedlBffs  and  Relief. 

^^939  (N.Y.Sup.)  The  iurisdiction  of  the  CJourt 
of  Chancery  over  suits  for  partition  was  so  well 
established  prior  to  the  American  Revolution 
that  it  may  be  rsgaoded  as  inherent.— GardWell 
▼.  aark,  158  N.  Y.  S.  300. 
^=»85  (N,Y.Sup.>  As  a  condition  of  partition  a 
court  may  make  an  allowance  to  such  coten- 
ants  as  have  subjected  their  interests  to  mort- 

fages  and  thereby  paid  for  improvements.^ 
larker  v.  Barker,  158  N..  Y.  S.  413. 
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^=»89  (N.Y.Sup.)  In  an  action  for  partition, 
where  no  claim  was  made  against  any  defendant 
for  use  and  occupation,  no  allowance  could  be 
made  in  favor  of  those  defendants  who  made 
improvements  or  paid  taxes  on  the  premises,  or 
any  part  thereof.— Oardwell  v.  Clark,  158  N.  Y. 

PARTNERSHIP. 

See  Associations;   Joint  Adventures. 

I.  THE  BEIiATION. 

(A)  Creation  and  Rea«liiltes. 

^=s>l9  (N.T.Sup.)  Where  plaintifF  asrreed  to  de- 
vote his  entire  time  to  the  business,  receiving 
half  of  the  net  profits,  defendant's  further  agree- 
ment, in  consideration  of  his  devoting  his  entire 
time  to  the  business,  to  reimburse  him  for  any 
expenses  incurred,  is  unenforceable  for  want  of 
consideration. — ^Kenney  v.  Trager,  158  N.  Y.  S. 
740. 

n.  THE  FIRM,  ITS  IfAME,  POWERS 
AND  PKOPEBTT. 

^5»67  (N.Y.Sup.)  The  good  will  of  a  business, 
including  the  nght  to  use  the  established  firm 
name,  is  proper^^,  capable  of  sale.— Barclay  ▼. 
Barclay.  168  N.  Y.  S.  1045. 

m.   BCUTUAL  RIQHTS,   DUTIES,   AND 
UABIUTIES  OF  PARTNERS. 

(B)  IndlTidval   Trnnsnctlons* 

^=»95  (N.Y.Sup.)  Where  a  contract  contem- 
plated a  sale  of  the  good  will  and  firm  name  by 
one  member  to  the  other  on  the  happening  of  a 
future  contingency,  the  fact  that  its  terms  re- 
ferred to  "the  business"  would  not  overcome 
the  general  intent,  so  as  to  involve  the  entire  ' 
business  in  a  suit  to  determine  rights  under  the 
contract— Barclay  v.  Barclay,  158  N.  Y.  S.  ; 
1045. 

Where  a  contract  contemplated  a  sale  of  the  I 
good  will  and  firm  name  by  one  member  to  the  | 
other  on  the  happening  of  a  future  contingency,  I 
to  be  repaid  by  an  annual  percentage  of  the  net . 
income  as  "rental,"  on  breach  by  the  buyer—  ' 
the  remedy  was  to  recover  the  annual  rental,  ' 
and  not  an  undivided  half  of  the  business  and  , 
profits.— Id. 

(O  AotloBH   Betfreen  Pnrtnem. 

^=:>I2I  (N.Y.Sup.)  In  an  action  by  plaintiff  for 
his  share  of  net  profits  of  a  business  he  and  de- 
fendant conducted,  evidence  held  insufficient  to 
show  tiiat  profits  amounted  to  sum  found  by 
court.— Kenney  v.  Trager,  158  N.  Y.  S.  740.      • 

IV.   RIGHTS  AND  UABII.ITIES  AS  TO 
THIRD    PERSONS. 

(A)  Representmtlon    of   Finn    bx    Partner. 

^=»I62  (N.Y.Sup.)  Where  a  partner  makes  a 
contract  as  an  individual  without  disclosing  his 
partnership,  and  the  other  party  does  not  know 
of  it,  he  cannot,  when  sued  on  the  contract,  re- 
lieve himself  from  individual  liability  by  dis- 
closing the  partnership  at  the  trial.-*S.  L.  Sny- 
der Co.  V.  Abrams,  158  N.  Y.  S.  642. 


VI.  DEATH  OF  PARTNER.  AND  SUR- 
VnriNO  PARTNERS. 

€=»257  (N.Y.Sup.)  Where  a  will  of  a  business 
bequeathed  it  to  sons  in  equal  shares,  and  in  a 
later  agreement  they  recited  that  they  owned 
it  in  equal  shares  as  tenants  in  common,  on 
death  of  one,  an  undivided  one-half  of  the  good 
will  of  the  business  passed  to  his  heir8.~Bar- 
clay  V.  Barclay,  158  N.  Y.  S.  1045. 

Where  partners  apreed  that  the  survivor 
should  have  the  election  to  purchase  the  share 
of  the  other  in  the  good  will  and  firm  name 
at  an  annual  "rental,^'  the  contract  would  not 
be  construed  to  permit  the  survivor  to  use  the 
name  and  pay  the  "rental'*  for  a  period,  and 
then  refuse  to  pay;  the  equities  requiring  full 
performance  if  ne  elected  to  purchase.— Id. 

PASSENGERS. 

See  Carriers,  «=»29(M<X>. 

PATENTS. 

IX.  OONSTRUOTION  AND  OPERATION 

OF  IiETTERS  PATENT. 
(A)  la  General. 

<e=»l57(l)  (N.Y.Sup.)  Letters  patent  are  prima 
fade  evidence  that  the  invention  is  prior  to  oth- 
er similar  inventions  and  that  the  patented  arti- 
cle is  different  from  other  similar  articles.— Seed 
Filter  &  Mfg.  Ck>.  v.  Stocking,  158  N.  Y.  S.  687. 

X.  TnXE,  OONVETANOES.  AND  CON- 

TRACTS. 
(C)  Ijleenses  and  Contraeta. 

<8=»2I8(1)  (N.Y.Sup.)  Where  owner  of  patent  li- 
censed defendant  to  manufacture  thereunder  and 
then  transferred  it  to  plaintiff,  held,  that  there 
was  no  repudiation  of  the  contract,  and  defend- 
ant, having  had  the  benefit  of  the  license,  was 
liable  for  the  royalty.— Rosenthal  Paper  CJo,  v. 
National  Folding  Box  &  Paper  Co.,  15&N.  Y.  S. 
845. 

XII.  INFRINGEMENT. 
(C)   Saltfl  In  Baulty. 

^==>326(2)  (N.Y.Sup.)  An  order  restraining  de- 
fendants from  selling  a  No.  6  filter  held  not 
shown  to  be  violated  by  evidence  that  defendants 
in  good  faith,  under  legal  advice,  sold  somewhat 
similar  filters  made  under  a  later  patent  than 
that  of  the  No.  6.— Seed  Filter  &  Mfg.  Co.  v. 
Stocking.  158  N.  Y.  S.  687. 

PAYMENT. 

See  Accord  and  Satisfaction ;  Attorney  and 
Client,  <e=5>39 ;  Banks  and  Banking,  «s9l3a 
148 :  CJompromise  and  Settlement ;  Contracts, 
<S=»312 ;  Costs,  «=>277 ;  Execution.  «=»402 ; 
Insurance,  ^=:»230;  Specific  Performance, 
^»97;    Vendor  and  Purchaser,  ^=»170. 

PEACEMAKERS'  COURT. 

See  Indians,  «=>27. 

PENSIONS. 

See  Schools  and  School  Districts. 
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PERJURY. 

I.   OFTEySES    AHP  KE8PON8IBII.ITT 
THEBETOR. 

^=s>l  (N.T.Sup.)  To  establish  perjury  it  must 
appear  that  false  testimony  was  knowingly  and 
willfully  given  concerning  material  matter  un- 
der investigation  in  a  judicial  or  other  proceed- 
ing authorized  by  law. — People  v.  Osborne,  158 
N.  Y.  S.  330. 

«®=s>3  (N.T.Sup.)  Defendant's  evasive  replies  in 
investigation  of  misconduct  of  prisoners  held  to 
lack  willful  intent  essential  to  perjury,  where 
all  parties  knew  misconduct  existed  and  exam- 
iner had  elicited  all  the  facts  from  other  wit- 
nesses in  defendant's  presence.— People  ▼.  Os- 
borne. 158  N.  Y.  S.  830. 

^=»7  (N.Y.Sup.)  Where  single  member  of  state 
prison  commission  made  unauthorised  investiga- 
tion of  misconduct  of  prisoners,  defendant's 
evasive  and  false  answers  to  his  questions  could 
not  constitute  perjury.^People  v.  Osborne,  158 
N.  Y.  S.  330. 

PERPETUITIES. 

«=5>8(1)  (N.Y.)  Personal  Property  Law,  §  12, 
relieves  charitable  trusts  from  the  operation  of 
the  statutes  against  perpetuities. — In  re  Mac- 
DoweU's  Will,  112  N.  B.  177.  217  N.  Y.  454. 

PERSONAL  INJURIES. 

See  Carriers,  «=»290-320;  Damages,  «=»131- 
158;  Death;  Landlord  and  Tenant,  <S=^162, 
164,  160 ;  Master  and  Servant.  «=>87-417 ; 
Municipal  Corporations,  «=»705,  706,  755- 
821;    Negligence;    RaUroads,  <S=»355-d81. 

PHYSICIANS  AND  SURGEONS. 

See  Master  and  Servant,  <&=s>303^. 

PLEADING. 

See  Indictment  and  Information ;  Motions,  ^^ 
40. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  AHD  ALI.EGATIOKS  IN 
OEKERAI.. 

«S98(1)  (N.Y.Sup.)  Conclusions  of  law  in  a 
pleading  add  nothing  to  it,  as  its  validity  must 
be  determined  from  the  facts  set  forth.— Halbe 
V.  Adams,  158  N.  Y.  S.  380,  384. 
€=»8(11)  (N.Y.Sup.)  The  complaint  of  a  grantee 
who  sued  for  breach  of  warranty  in  a  deed,  al- 
leging eviction  of  his  subsequent  grantee  by  title 
paramount,  is  insufficient;  but  he  must  spe- 
cifically allege  that  the  title  through  which  he 
was  evicted  is  superior  to  that  warranted  by  tiie 
defendant— Morris  v.  Hay,  158  N.  Y.  S.  206. 
«=»8a5)  (N.Y.Sup.)  An  allegation  that  defend- 
ant *'iraudulently"  represented  that  the  act  from 
which  plaintiff  seeks  relief  '*would  be  for  plain- 
tiff's  interest*'   is  not   that  plain   and   concise 


statement  of  fkcts  which  the  Code  requires.— 
Hull  V.  Hull,  158  N.  y.  S.  743. 
^s»35  (N.Y.Sup.)  Allegations   which    are   mere 
conclusions  of  law   may  be  treated  as  imma- 
teriaL— Halbe  v.  Adams,  158  N.  Y.  S.  880,  384. 

n.   DECI.ARATJOK,    OOMPLAINT,    PE^ 
TITIOK.  OR  STATEBCENT. 

^=>53(2)  (N.Y.Sup.)  In  a  complaint  for  per- 
sonal injuries  aj^ainst  several  defendants,  in- 
consistent allegations  of  negligence  against  dif- 
ferent defendants  held  not  to  constitute  an  ir- 
revocable election.— Laks  v.  Keller,  158  N.  Y. 
S.  514. 

IV.  REPLIOATIOK  OR  REPLY  AND 
SUBSEQUENT  PUIADINOS. 

^=s>l66  (N.Y.Sup.)  Where  the  answer  in  suit 
on  a  contract  alleged  a  special  agreement  of  the 
plaintiff  to  take  back  certain  goods  sold,  the  al- 
legation was  deemed  denied  without  reply,  under 
Code  Civ.  Proc  |  522.— Beichenthal  v.  Glock- 
ner,  158  N.  Y.  S.  689. 

V.  DEMURRER  OR  EXCEPTION. 

^194(5)  (N.Y.Sup.)  Affirmative  defense  which 
contains  denials  of  material  allegations  of  com- 
plaint is  not  demurrable.— Black  v.  Gibbs,  158 
N.  Y.  S.  69. 

^=>I94(5)  (N.  Y.  Sup.)  A  separate  defense, 
which  contains  denials  of  material  allegations  of 
the  complaint,  will  withstand  a  demurrer, 
though  bad  in  itself.— Patten  v.  Harper's  Week- 
ly Corp..  158  N.  Y.  S.  70 
<S=»2I4(1)  (N.Y.Sup.)  A  demurrer  admits  the 
allegations  of  the  complaint  to  which  it  is  op- 
posed.—Ck>rrigan  V.  Bobbs-Merrill  Co.,  158  N. 
Y.  S.  85. 

^=9214(4)  (N.Y.Sup.)  Demurrer  admite  only 
facts  pleaded,  and  not  the  pleader's  inferences 
or  conclusions  as  to  the  interpretation  of  a  con- 
tract set  forth  in  the  compkunt.— Ainswortb  v. 
Acheson  Harden  Co.,  158  N.  Y.  S.  630. 
^Es»2l7(2)  (N.Y.Sup.)  By  plaintiff's  demurrer  to 
answer  the  complamt  is  opened  to  examination 
as  to  its  sufficiency.— Hull  v.  Hull,  158  N.  Y.  S. 
743. 

Where  a  complaint  alleges  that  defendant 
fraudulently  represented  that  the  act  from  which 
plaintiff  seeks  relief  would  be  for  plaintiff's  in- 
terest, but  does  not  state  facts  showing  that  the 
act  was  not  for  his  interest,  and  affirmative  de- 
fenses demurred  to  by  plaintiff  tend  strongly  to 
show  it  was  for  his  interest,  defendant,  on  de- 
murrer to  his  answer,  Is  entitled  to  judgment 
dismissing  the  complaint— Id. 
^=9218(3)  (N.Y.Sup.)  Granting  an  affirmative 
judgment  upon  a  counterclaim,  on  overruling  a 
demurrer  to  the  answer  and  sustaining  it  as  to 
the  complaint  on  the  ground  that  such  complaint 
does  not  state  a  cause  of  action,  is  an  irreguiar- 
ity.-HuU  V.  Hull,  158  N.  Y.  S.  743. 

Vf«  AlfENDED  AND   SUPPLEBCENTAL 
PLEADINGS  AND  REPI.EADER. 

^=»235  (N.Y.Sup.)  Power  to  amend  pleadings 
is  inherent  in  court,    and   Code  Civ.   Proc.   | 
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723.  is  declaratory  only.— People  y.  Raquette 
Falls  Land  Co.,  158  N.  Y.  S.  467. 
^=»236(5)  (N.Y.)  While  the  excusing  of  plain- 
dflfs  laches  in  moving  to  amend  his  j^leadfng  to 
conform  to  his  proof  rested  entirely  in  the  dis- 
cretion of  the  trial  judge,  a  party  should  not 
be  allowed  to  amend  if  it  would  deprive  his  ad- 
versary of  a  valid  objection  to  evidence  under 
the  pleading  before  amendment — MoUoy  v.  Vil- 
lage of  Briar-Caiff  Manor,  112  N.  B.  429,  217 
N.  T.  577. 

<S=»237(3)  (N.Y.  Sup.)  Pleadings  in  servant's  ac- 
tion for  injury  could  not  be  amended  to  conform 
to  proof  of  superintendent's  negligence,  where 
there  was  due  objection  to  the  sufficiency  of  the 
pleading,  or  to  the  admission  of  evidence  nee- 
essarv  to  a  recovery,  upon  the  ground  that  it 
was  inadmissible  under  the  pleadings.— Mullen 
V.  Luis  O.  Frees  Const  Co.,  158  N.  Y.  S.  862. 
Plaintiff's  only  remedy  in  such  case  was  to 
ask  to  withdraw  a  juror  and  to  apply  for  an 
amendment  at  Special  Term.^Id. 
«=»237(6)  (N.Y.Sup.)  Where  there  is  a  variance 
between  the  allegations  and  the  proof,  and  de- 
fendant stipulates  that  the  facts  which  plaintiff 
offers  to  prove  are  conceded  to  be  true,  the  court, 
under  Code  Civ.  Proc,  §  723,  will  deem  the  com- 
plaint amended  in  accordance  with  the  proof.— 
Apex  Leasing  Co.  v.  Litke,  158  N.  Y.  S.  21. 
^=:»238(1)  (N.Y.Sup.)  Motion  to  amend  answer 
by  setting  up  new  defense  should  be  presented 
at  Special  Term,  at  which  court  has  power  to 
allow  such  amendment.— People  v.  Raquette 
Falls  Land  Co.,  158  N.  Y.  S.  467. 
e=»239(2)  (N.Y.Sup.)  In  action  for  services  and 
supplies,  defendant,  after  availing  himself  of 
conditions  imposed,  cannot  object  to  allowance 
of  amendment  of  complaint  to  set  forth  claim  for 
amount  stated.— Williams  &  Morford  (3o.  v. 
Stokes,  158  N.  Y.  S.  89. 

«=»245(3)  (N.Y.Sup.)  Code  CJiv.  Proc.  I  723, 
does  not  permit  amendment  on  trial  which  sub- 
stantially changes  cause  of  action.— People  v. 
Raquette  Falls  Land  Co.,  158  N.  Y.  S.  467. 
«=>246(1)  (N.Y.Sup.)  Under  allegations  that 
plaintiff  delivered  materials  to  a  subcontractor 
under  the  owner's  agreement  to  make  its  checks 
payable  to  the  subcontractor,  and  secure  his 
indorsement  and  deliver  such  checks  to  plaintiff 
and  a  breach  thereof,  it  is  immaterial  to  whom 
the  material  was  sold,  and  it  was  error  to  re- 
quire an  amendment  to  the  complaint  naming 
the  buyer.— U.  T.  Hungerford  Brass  &  Copper 
Co.  V.  John  T.  Brady  &  Co.,  158  N.  Y.  S.  806. 
^=39247  (N.Y.Sup.)  In  an  action  at  law  plain- 
tiff cannot  by  amendment  set  forth  in  the  com- 
plaint a  cause  of  action  arising  subsequent  to 
the  commencement  of  the  action.— Import  Chem- 
ical Co.  V.  Forater  &  Gregory,  158  N.  Y.  S. 
409. 

#»258(3)  (N.Y.Sup.)  Code  Civ.  Proc.  f  723, 
does  not  permit  amendment  on  trial  which  sees 
up  new  defense.— People  v.  Raquette  Falls 
Land  Co.,  158  N.  Y.  S.  467. 

IX.   BUX  of  PARTIGUIiARS   ANB 
COPY  OP  ACGOUlfT. 

^=:»320  (N.Y.Sur.)  In  proceeding  to  probate 
will,  contested  on  ground  of  undue  influence, 
contestants  held  not  to  be  required  to  give  bill 
of  particulars  stating  naiaes  of  persons  exer-^ 


cising  the  undue  influenc8.-*In  re  Vetter's  Be- 
tate,  158  N.  Y.  S.  449. 

XI.  MOTIONS. 

^=3»345(1)  (N.Y.Sup.)  In  an  action  for  dower, 
where  the  pleadings  did  not  allege  that  any  trust 
therein  existed  in  favor  of  the  decedent,  and 
where  it  appeared  that  he  had  neither  the  ac- 
tual seisin  of  the  property  nor  a  legal  right  to 
actual  seisin  during  coverture,  defendant's  mo- 
tion for  judgment  on  the  pleadings  would  be 
granted.— Purdy  v.  Purdy,  168  N.  Y.  S.  683. 
#s»345(2)  (N.Y.Sup.)  Only  where  the  truth  or 
falsity  of  facts  alleged  is  unmistakably  within 
the  knowledge  of  the  adverse  party  may  his 
denials  of  any  knowledge  or  information  suf- 
ficient to  form  a  belief  thereof  be  treated  as  a 
nullity  and  judgment  on  the  pleadings  granted. 
-Haibe  v.  Adams,  158  N.  Y.  S.  380.  384. 
^=9350(1)  (N.Y.Sup.)  Defendant,  by  moving  for 
judgment  upon  the  pleadings,  admitted  the  facts 
alleged  in  the  complaint— Fried  ▼.  Rivkin,  158 
N.  Y.  S.  373. 

^=»362(2)  (N.Y.Sup.)  In  action  against  owner* 
to  replevy  scow,  paragraph  of  answer  contain- 
ing material  averment  that  defendant  had  plac- 
ed a  captain,  who  remained  on  board  in  charge 
of  boat,  though  also  containing  argumentative 
matter  as  to  legal  effect  of  captaixrs  presence, 
could  not  be  stricken.— Brooklyn  Ash  Removal 
Ck).  V.  ConneU.  158  N.  Y.  S.  1034. 
^=»367(3)  (N.Y.Sup.)  A  motion  does  not  lie  to 
make  more  definite  a  complaint  for  breach  of 
contract  by  stating  whether  plaintiff  relies  on 
actual  or  anticipatory  breaches. — Import  Chem- 
ical Co.  ▼.  Forster  &  Gregory.  158  N.  Y.  S. 
400. 

^=»369(1)  (N.Y.Sup.)  Under  the  Code,  a  plead- 
er must  state  facts  only,  not  theories  of  liabil- 
ity, and  can  be  required  to  elect  only  when  one 
claim  is  entirely  inconsistent  with  another. — 
Brodsky  v.  Hibel,  158  N.  Y.  S.  329. 

XII.   ISSUES,  PROOF,  AND  VARIAKCE. 

^=»385  (N.Y.Sup.)  In  an  action  for  breach  of 
an  oral  contract  of  employment,  plaintiff  was 
bound  by  his  sworn  admissions  as  to  the  con- 
tract, and  limited  by  the  specific  contract  set 
forth  in  his  bill  of  particulars.- Franco  v.  Caru- 
so, 158  N.  Y.  S.  751. 
^=»396  (N.Y.)  In  action   to  recover  value  of 

?:oods  in  defendant's  possession  under  contract 
or  exchange  of  property,  defendant,  who,  be- 
fore, trial,  had  no  knowledge  of  plaintiff's  prior 
assignment  of  his  right.  Held  not  deprived  of 
such  defense  because  not  setting  it  up  in  her 
pleading.— Whiting  v.  Glass,  111  N.  E.  1082,  211 
N.  Y.  333. 

PLEDGES. 

See  Executors  and  Administrators,  ^=»155. 

POLICL 

See  Municipal  Corporations,  ^=»180-185« 

POLICE  JUSTICES. 

See  Courts,  ^s>188, 190;  Judges*  ^=»a. 
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POLICE  POWER. 

See  Municipal  Corporatioiia,  «:»58fr*68fti 

POLITICAL  RIGHTS. 

See  Elections. 

POSSESSION. 

See  Adverse  Possession;  Gifts,  «=»20;  Mort- 
gages. 

POWERS. 

See  Wills,  <8=>693,  094. 

€=>33(1)  (N.Y.Sup.)  Under  Real  Property  Law, 
9  176,  and  Personal  Property  Law,  fi  18,  intent 
not  to  execnte  power  held  not  to  be  implied  un- 
less it  so  clearly  appears  that  it  is  not  to  be 
avoided.— McLean  v.  McLean,  168  N.  Y.  S.  59. 
«=»37  (N.Y.Sup.)  Where  donee  of  power  gave 
property  to  wife  for  life,  and  gave  her  power  of 
appointment  to  unauthorized  parties,  held,  that 
such  power  could  not  be  eliminated,  giving  wife 
a  fee,  or  treated  as  general  beneficial  power.— 
McLean  v.  McLean,  158  N.  Y.  S.  59. 
^=>39  (N.Y.Sup.)  Even  though  a  power  of  ap- 
pointment was  valid.  hOd,  that  it  did  not  avail 
intended  appointees  because  donee  of  the  power 
did  not  execute  it— McLean  v.  McLean,  158 
N.  Y.  S.  59. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES. 

S««  Bankruptcy,  «s»lftl,  166. 

PREJUDICE. 

See  New  Trial 

PREMIUMS. 

See  Principal  and  Surety,  ^=>57. 

PRESCRIPTION. 

See  Adverse  Possession ;   Limitation  of  Actions. 

PRESUMPTIONS. 

See  Appeal,  «=»»27,  930;   Evidence,  «=»54. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Factors; 
Frauds,  Statute  of,  ^=:»116:  Insurance,  ^=» 
76,  376;    Partnership,  «=»162. 

I.  THE  REIiATIOK. 

(A)  Creation  aad  C3xlatenee. 

^s»23(5)  (N.Y.Sup.)  In  an  action  where  it  was 
sought  to  hold  defendant  liable  for  the  acts  of 
another  physician,  evidence  held  to  warrant  a 
finding  that  the  latter  was  defendant's  agent.— 
Jurkins  v.  Pratt,  158  N.  Y.  S.  676. 


IlXe   BIGHTS  AHD  LIABILITIES  A8  TO 

THIBD  PEB80N8. 

(C)  Unauthorised  and   'Wvougtul  Aets. 

^=»I58  (N.Y.Sup.)  A  principal  is  bound  by  the 
frauds  of  his  agent  while  acting  within  the  scope 
of  his  authority,  and  the  authority  to  make 
fraudulent  representations  need  not  be  express. 
-Jurkins  v.  Pratt,  158  N.  Y.  S.  676. 
^=5>I59(2)  (N.Y.Sup.)  Defendant,  who,  as  agent 
of  a  surety  company,  received  money  from  plain- 
tiff for  trust  purposes,  and  who  deposited  it  to 
an  account  on  which  he  drew  for  personal 
use.  paying  the  balance  over  to  the  company, 
without  inaicating  the  trust,  and  faiUnc  to  ac- 
count therefor,  held  liable.— Sagone  v.  Mackey, 
168  N.  Y.  S.  570. 

Where  an  agent  misapplies  and  misappropri- 
ates trust  moneys,  the  agent  as  well  as  the  prin- 
cipal is  liable  to  the  cestui  que  trust. — Id. 

Where  defendant,  as  agent,  received  trust 
funds  and  intermingled  them  with  the  funds  of 
himself  and  his  principal,  so  that  they  were  lost, 
it  was  no  answer  to  his  personal  liabilitv  that 
there  was  a  claim  against  the  principal.— Id. 

(D)  Rntlllcation, 

^=9 17 1(1)  (N.Y.Sup.)  Where  a  principal  accept- 
t*d  compensation  for  services  rendered  by  his 
agent,  he  cannot  escape  liability  for  his  agent's 
acts.— Jurkins  v.  Pratt,  158  N.  Y.  S.  676. 
<8»I75(3)  (N.Y.)  Where  the  right  of  a  third 
person  has  intervened  between  an  act  and  its 
ratification,  the  ratification  is  ineffective.— Peo- 
ple ex  rel.  Goldschmidt  v.  Board  of  Education 
of  City  of  New  York,  112  N.  B.  167.  217  N.  Y. 
470. 

(P)  Aettona. 

«==>I84(2)  (N.Y.Sup.)  Plaintiff,  whose  money 
was  received  in  trust  by  defendant  as  the  agent 
of  a  surety  company,  on  its  misappropriation  by 
defendant,  might  proceed  either  against  defend- 
ant or  his  principaL— Sagone  v.  Mackey,  158  N. 
Y.  S.  579. 

PRINCIPAL  AND  SURETY. 

See  Appeal,  <S=»1223,  1284;   Bail;   Death,  ^=> 
38;   Good  Will;   Indemnity. 

I.   OBEATION  AND  EXISTENCE  OF 
BELATION. 

(B)  Snretx  Companlea. 

^=:»57  (N.Y.Sup.)  A  contractor's  bond,  requir- 
ing the  contractor  to  pay  therefor  "in  advance 
on  the  19th  day  of  July  the  annual  premiums," 
held  to  require  the  payment  of  the  premium  on 
that  day  in  advance  yearly.— American  Bonding 
Co.  of  Baltimore  v.  Kelly,  158  N.  Y.  S.  812. 

Where  a  contractor's  bond  conditioned  re- 
covery by  the  obligee  on  his  performance  of  a 
building  contract  requiring  monthly  payments  to 
the  contractor,  and  such  payments,  while  not 
always  promptly  made,  were  accepted  by  the 
contractor,  and  no  attempt  was  made  to  rescind 
the  bond,  the  contractor  is  not  relieved  by  such 
delay  from  liability  to  pay  his  bond  premiums. 
-Id. 
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n.   NATURE  AND  EXTENT  OF  IiIA- 
BIIiITT   OF  SITRETT. 

<©=»76  (N.Y.Sup.)  That  an  appeal  was  pending 
from  the  judgment,  payment  ot  which  was  se- 
cured by  the  surety  company  undertaking  sued 
on,  held  to  constitute  no  defense.— Peschmanns 
V.  National  Surety  Co.,  158  N.  Y.  S.  38. 

m.  DISCHARGE  OF  SURETY. 

«@=5>I00(1)  (N.Y.Sup.)  Where  there  is  a  change 
in  the  contract  for  the  performance  of  which  a 
bond  is  given,  the  surety  is  discharged,  whether 
or  not  the  alteration  works  mischief  to  him.— 
American  Bonding  Co.  of  Baltimore  v.  Kelly, 
158  N.  Y.  S.  812. 

<@=9l02  (N.Y.City  Gt)  Assignment  of  lease  by 
tenant  does  not  discharge  surety  from  liability 
for  rent— Kamioner  v.  Balkind,  158  N.  Y.  S. 
310. 

^=»I05(1)  (N.Y.Sup.)  To  relieve  a  surety,  an 
cxtensicm  oz  time  must  rest  upon  a  valid  consid- 
eration, and  must  preclude  the  creditor  from 
enforcing  the  debt  during  the  period  of  exten- 
sion.—American  Bonding  Co.  of  Baltimore  v. 
Kelly,  158  N.  Y.  S.  812. 

<&=>I08(1)  (N.Y.Sup.)  To  relieve  a  surety,  an 
extension  of  time  must  rest  upon  a  valid  con- 
sideration.— American  Bonding  Co.  of  Baltimore 
V.  Kelly,  158  N.  Y.  S.  812. 
<8=»I23(2)  (N.Y.Sup.)  Under  a  bond  requiring 
written  notification  within  48  hours  after  de- 
fault in  payment  for  materials  furnished,  and 
furnishing  ^Vritten  proofs"  within  30  days,  a 
letter  advising  surety  company  of  default,  and 
demanding  immediate  payment  under  threat  of 
legal  proceedings,  held  sufficient  "written 
proofs,'^  as  well  as  notice,  in  the  absence  of  any 
requirement  by  the  company  of  more  detailed 
proofs.— Fass  v.  Illinois  Surety  Co.,  158  N.  Y. 
S.  890. 

<S5=>I29(5)  (N.Y.Sup.)  Under  a  contractor's 
bond,  conditioning  recovery  by  obligee  on  his 
performance  of  the  building  contract,  a  surety 
is  not  discharged  by  failure  of  the  obligee  always 
to  pay  the  contractor  monthly  as  contracted, 
where  there  is  no  objection  or  attempt  to  cancel 
the  bond.— 'American  Bonding  Co.  of  Baltimore 
V.  Kelly,  158  N.  Y.  S.  812. 

PRISONS. 

<5=»4  (N.Y.Sup.)  Under  Prison  Law,  {f  46,  47, 
single  members  of  prison  commission  have  no 
power  on  own  initiative  to  visit  or  investigate 
prisons  without  authority  from  commission.— 
People  V.  Osborne,  158  N.  Y.  S.  330. 

PRIVACY. 

See  Torts. 

PRIVATE  NUISANCE. 

See  Nuisance,  ^s»27. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  «=>36-^8. 

PROBATE. 

See  Wins,  <S=»263-484. 


PROBATE  COURTS. 

See  Coarta,  «s»472. 

PROCESS. 

See  Attachment;  Corporations,  ^s»668;  Courts, 
^=9189 ;  Execution ;  Insane  Persons,  ^=> 
94 ;  Judgment,  ^s»17 ;  Justices  of  the  Peace, 
^=»155 ;    Mandamus. 

m.   DEFECTS,  OBJEGTION8,  AHD 
AMEMDMBNT. 

^=s>l55  (N.Y.Sup.)  The  regularit;^  of  an  at- 
tempted service  of  process  on  objections  going 
to  the  court's  jurisdiction  of  person,  maj  be 
raised  by  a  motion  to  vacate  the  attempted  serv- 
ice.—Karosas  V.  Susquehanna  Coal  Co.,  158  N. 
Y.  S.  1021. 

^=»I63  (N.Y.Sup.)  A  void  summons  cannot  be 
amended,  under  Code  Civ.  Proc  I  723.— -Tucci  v. 
Romeo,  158  N.  Y.  S.  262. 

PROFITS. 

See  Banks  and  Banking,  #s»315. 

PROMISSORY  NOTES. 

See  BiUa  and  Notes. 


PROPERTY. 


See  Fixtures. 


PUBLICATION. 

See  Newspapers. 

PUBLIC  NUISANCE. 

See  Nuisance,  «=3>69-92. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  COMMISSIONS. 

^=»2l  (N.Y.Sup.)  Under  Public  Service  Com- 
missions Law,  §  57,  the  court  is  reouired,  in 
all  cases  where  the  commission  applies  for  a 
writ  of  mandamus  or  injunction,  to  summarily 
determine  the  case,  and  either  dismiss  the  pro- 
ceeding or  direct  the  issuance  of  the  requested 
writ.— 'Public  Service  Commission  fbr  First 
Dist.  V.  Interborough  Rapid  Transit  Co.,  168 
N.  Y.  S.  480. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Eminent  Domain. 

PUNISHMENT. 

See  Assault  and  Battery ;  Attorney  and  Client, 
«S958;  Contempt,  ^s»75;  Criminal  I  aw, 
#»1208,  1209;    Pardon. 


PURE  FOOD  LAWS. 


See  Food. 
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QUALIFICATIONS. 

Se«  Elections,  «s>74. 

QUANTUM  MERUIT. 

See  Assumpsit,  Action  of;  Work  and  Labor. 

QUASHING. 

See  Indictment  and  Information. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  <»»14a 

QUIETING  TITLL 

See  Taxation,  €=»799,  806. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

«=»7(2)  (N.Y^Sup.)  Where  defendant  placed  an 
agreement  for  the  purchase  of  land  on  record 
after  his  own  default  in  payment  of  the  pur- 
chase price,  plaintiff  can  maintain  an  action  to 
remove  this  apparent  cloud  on  his  title.— Charl- 
ton V.  Sheil,  158  N.  Y.  S.  944. 

RAILROADS. 

See  Carriers;  Commerce:  Courts,  ^=»8;  Limi- 
tation of  Actions,  ^=:»36;  Master  and  Serv- 
ant; Monopolies,  ^=s>16,  24;  Street  Rail- 
roads; Taxation,  ^=3»144,  376;  Trial,  ^=>eK). 

X.   OPERATION. 
(F)  Aeetaents  at  Crosslnsa. 

<^=s>324a)  (N.Y.Sup.)  A  passenger  in  a  vehicle 
driven  bv  another  must  use  the  caution  of  a 
reasonablv  prudent  person  when  approaching 
steam  railroad  grade  crossings.— McCu Hough  v. 
Pennsylvania  R.  Co..  158  N.  Y.  S.  4. 

Due  care  does  not  require  a  passenger  in  a 
vehicle  driven  by  another  to  do  any  specific  act 
for  his  own  safety  when  apprised  of  the  ap- 
proach of  the  train.— Id. 

<@s»348(6)  (N.Y.Sup.)  Evidence  held  not  to 
show  contributory  negligence  by  one  killed 
while  a  passenger  in  a  vehicle  at  a  railroad 
^rade  crossing  so  conclusively  as  to  reouire  a 
verdict  for  plaintiff  to  be  set  aside.— McCul- 
lough  V.  Pennsylvania  R.  Co..  158  N.  Y.  S.  4. 

(G)  Injuries  to  Peraons  on  or  near  Tracks* 

<8=»355(5)  (N.Y.Sup.)  That  intestate's  employer 
exchanged  freight  cars  over  defendant's  tracks 
with  defendant  held  not  to  give  the  intestate  a 
lawful  right  to  make  use  of  defendant's  right 
of  way  and  tracks.— Feeck  v.  Delaware  &  Hud- 
son Co.,  158  N.  Y.  S.  825. 

Under  Railroad  Law,  §  83,  a  showing  that 
plaintiff's  intestate  was  employed  by  a  road  at 
its  yards  did  not  give  him  a  right  to  go  over 
upon  the  parallel  tracks  of  the  defendant  rail- 
road.—Id. 

^=9357  (N.Y.Sup.)  As  to  intestate,  empioyed 
by  another  road  traveling  from  one  part  of  its 
yard  to  another  using  defendant's  tracks,  de- 
fendant owed  only  the  duty  of  refraining  from 
doing  him  a  wanton  injury.— Feeck  v.  Delaware 
&  Hudson  Co.,  158  N.  Y.  S.  825. 


«=»369(3)  (N.Y.Sap.)  Where  intestate,  an  em- 
ploy6  in  the  yard  of  another  railroad,  went  up- 
on defendant's  parallel  tracks  without  lawful 
right,  the  fact  that  defendant  did  not  ring  a 
bell  and  sound  a  whistle  could  not  charge  it 
with  negligence.— Feeck  v.  Delaware  &  Hudson 
Co.,  158  N.  Y.  S.  825. 

<&=s>38l(3)  (N.Y.Sup.)  Intestate,  employed  in 
yard  of  another  railroad  and  familiar  with  the 
situation,  going  upon  the  tracks  of  defendant 
railroad  in  disregard  of  the  statute,  held  to  have 
assumed  the  risks  incident  thereto.— Feeck  y. 
Delaware  &  Hudson  Co.,  158  N.  Y.  S.  825. 

(I)  Fires. 

«=>48l(2)  (N.Y.Sup.)  In  an  action  against  a 
railroad  for  Its  negligence  in  throwing  sparks 
from  its  freight  engine  and  setting  fire  to  plain- 
tiff's barn,  evidence  that  other  engines  of  the 
defendant  had  thrown  sparks  an  equal  or  great- 
er distance  held  inadmissible.— Buhrmaster  v. 
New  York  Cent.  &  H.  B.  R.  Co.,  168  N.  Y.  S. 
712. 

RATIFICATION. 

See  Principal  and  Agent,  ^=»171,  175, 

REAL  ACTIONS. 

See  Partition ;  Quieting  Tide. 

REASONABLE  DOUBT. 

See  Criminal  Law,  «=9561. 

RECEIVERS. 

See  Fraudulent  Conveyances,  ^=»305. 

VI.   AOnOKS. 

<$=»I80  (N.Y.)  Under  Judicial  Code  U.  S.  |  66, 
and  Code  Civ.  Proc.  N.  Y.  §  432,  in  action  for 
personal  injuries  against  receivers  of  a  railroad 
of  state  of  Michigan  appointed  by  federal  dis- 
trict court  in  such  state,  service  of  summons  on 
agent  designated  for  service  of  process  on  the 
road  in  New  York,  was  not  sufficient  service  on 
receivers.- Gursky  v.  Blair,  112  N.  B.  431,  218 
N.  Y.  41. 

In  action  against  receivers  of  Michigan  rail- 
road appointed  by  federal  district  court  in  such 
state,  service  of  summons  on  general  eastern 
agent,  managing  agent  of  receivers,  was  in- 
sufficient, under  Code  Civ.  Proc.  §  432,  where 
the  receivers  might  have  been  served  personal- 
ly had  due  efforts  been  made. — Id. 

In  action  against  receivers  of  railroad  of 
state  of  Michigan,  where  service  was  made  on 
managing  agent  of  the  receivers  in  New  York 
under  Code  Civ.  Proc  §  432,  papers  should  have 
shown  that  plaintiff  could  not,  in  exercise  of 
due  diligence,  make  service  on  receivers  within 
the  state.— Id. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  ^s>Q42, 


RECOGNIZANCES. 


See  Bail. 
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RECORDS. 

Se«  Appeal,  «=a662 ;  Criminal  Law,  «s>1087. 

REFERENCE. 

See  Judges,  ^=»56. 

II.   REFEREES  AND  PROOEEDIK G8. 

C=»45  (N.Y.Sup.)  The  requesting  of  security 
for  fees  from  the  parties  by  a  referee  before  his 
decision  justifies  his  removal,  especially  where 
one  party  states  he  is  unable  to  comply. — ^Ament 
V.  Schubert  Piano  Ck>..  158  N.  Y.  S.  532. 

Demanding  and  receiving  his  fees  from  one 
party  by  a  referee  before  completing  his  deci- 
sion,  the  other  party  being  unable  to  secure  the 
same,  warrants  his  removal— Id, 
^=»76(1)  (N.Y.Sup.)  Under  ordinary  circum- 
stances a  referee's  right  to  his  fees  does  not  ac- 
crue until  he  has  completed  the  reference  and 
filed  or  delivered  his  report. — Ament  v.  Schu- 
bert Piano  Co..  158  N.  Y.  S.  532. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

REGISTRATION. 

See  Elections,  «=s>106. 

REHEARING. 

See  New  TriaL 

RELEASE. 

See  Compromise  and  Settlement;    Trial,  ^=»3. 

RELIGIOUS  SOCIETIES. 

8ee  Corporations,  ^=s»49. 

REMAINDERS. 

»ee  Taxation,  «s»885 ;  Wills,  «=»634. 

REMITTITUR. 

See  Appeal,  «=>llfiO;   New  Trial,  <Ss>162. 

REMOVAL 

See    Executors    and    Administrators,    ^=»35; 
Judges,  ^=s>ll;    Municipal  Corporations,  ^=s> 

186. 

RENT. 

See  Landlord  and  Tenant,  €=8>183-233. 

REPAIRS. 

See  Landlord  and  Tenant,  «=>150,  152. 

REPEAL 

See  Statutes,  «=>158. 

REPLEVIN. 

See  Trial,  <S=»296. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

«=8>8<3)  (N.Y.Sup.)  Plaintiff,  right  of  which 
under  its  charter  party  to  use  a  scow  did  not 


amount  to  complete  control  and  possession,  be- 
cause the  owner  kept  her  master  on  boi^rd,  could 
not  replevy  such  scow  from  the  owner. — ^Brook- 
lyn Ash  Removal  Co.  v.  Connell,  158  N.  Y.  S. 
1034. 

REPLY. 

See  Pleading,  <8=9l66. 

REPRESENTATION. 

See  Wills,  <8=»556. 

REPUGNANCY. 

See  Trial,  «=>39S. 

RESCISSION. 

See  Cancellation  of  Instruments ;  Sales,  ^»126. 

RESERVIOR  TENDERS. 

See  States,  «=>53. 

RES  GEST/E. 

See  Evidence,  «s»127. 

RESIDENCE. 

See  Domicile;    Elections,   ^5»74. 

RESIDUARY  ESTATES. 

See  Wills,  «=985& 

RESTAURANTS. 

See  Civil  Bighta,  «s>5. 

RESTRAINT  OF  TRADE 

See  Monopolies. 

REVENUE. 

See  Taxation. 

REVENUE  STAMPS. 

See  TazaUon,  <»=»533. 

REVIEW. 

See  Appeal;    Criminal  Law,  (d=»1134-1168. 

REVOCATION. 

See    Exiicutors    and    Administrators,    9=»32; 
Theaters  and  Shows,  «=>3. 

RIDERS. 

See  Insurance,  «=»10,  133,  138. 

RISKS. 

See  l^aster  and  Servant,  ^=»204« 

ROADS. 

See  Highways;    Railroads,  ^=»324,  348. 

ROYALTIES. 

See  Patents,  «=s>218. 


Digitized  by 


Google 


1205 


INDBX-DI6BST 


RULES. 

See  Master  and  Servant,  ^=»146. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  «=»103-124,  233. 

SALES. 

See  Courts,  <e=5>188;  Dower,  €=»il4;  Mort- 
irages.  ^=s>372;  Taxation,  ^=»698;  Vendor 
and  Purchaser. 

II.  CONSTRUCTIOH     OF     COHTRACT. 

^s>58  (N.Y.CMty  Ct.)  On  sale  of  goods  on  order 
containing  typewritten  statement  of  buyer's 
name,  terms  of  credit,  etc.,  accepted  and  eon- 
firmed  by  seller,  buyer  held  not  bound  by  condi- 
tions printed  in  small  letters  at  top  of  order, 
not  called  to  its  attention  or  accepted  by  its 
correspondence.— Cohen  v.  Walworth,  158  N.  Y. 
S.  1081. 

<e=:»79  (N.Y.Sup.)  Place  of  delivery  of  goods 
manufactured  to  order,  in  absence  of  agreement 
to  contrary,  is  manufacturer's  place  of  business, 
where  goods  are  made.— Dressier-Beard  Mfg. 
Co.  V.  Winter  Garden  Co.,  158  N.  Y.  S.  875. 
^=>8I(1)  (N.Y.Sup.)  Where  manufacturer  pro- 
posing to  build  machine  stated  he  expected  to 
start  at  once  and  finish  within  three  weeks 
from  receipt  of  order,  while  buyer,  in  letter  of 
acceptance,  made  no  mention  of  time»  time  was 
not  of  the  essence  of  the  contract.— Dressier- 
Pea  rd  Mfg.  Co.  V.  Winter  Garden  Co.,  158  N. 
y.  S.  875. 

III.  MODIFICATION    OR   BESCISSIOH 

OF  OOHTRAOT. 
(C)   Resclsaion    1»y    Bvyer. 

^=>I26(2)  (N.Y.Sup.)  Retention  of  goods  sold 
after  opportunity  for  inspection  waives  any  at- 
tempt to  rescind  the  oricrinal  contract— Reich- 
enthal  v.  Glockner,  158  N.  Y.  S.  690. 

TV.  PERFORMANCE    OF    CONTRACT. 
(C)   Delivery     and    Acceptance     of    GoocU. 

€=>I50(3)  (N.Y.Sup.)  Where  a  contract  of  sale 
fixed  no  date  of  delivery,  delivery  within  a  rea- 
sonable time  is  sufficient,  and  the  seller  cannot 
be  put  in  defnult  by  a  letter  promising  payment 
on  delivery,  but  nxinsr  no  time.— Weinberg  v. 
Gash,  158  N.  Y.  S.  179. 

^=»I50(3)  (N.Y.Sup.)  Whore  plaintiff  bongrht 
goods  of  defendant  under  a  blanket  contract, 
specifications  as  to  quality  and  delivery  to  be 
made  later,  held,  that  defendant  must  deliver 
within  a  reasonable  time  after  specification^ 
considering  capacity  of  its  factory  and  orders 

Previously  received  and  accepted.— Velleman  v. 
idney  Blumenthal  &  Co.,  158  N.  Y.  S.  3d3. 
«s>l50(8)  (N.Y.Sup.)  Where  contract  for  sale 
and  delivery  of  goods  is  silent  as  to  time  for  de> 
livery  after  giving  of  order,  term  will  be  im- 
plied that  deliveries  are  to  be  made  in  reason- 
able time.— Riegal  Sack  (>).  v.  Tidewater  Port- 
land Clement  Co.,  158  N.  Y.  S.  954. 
^=»I52  (N.Y.Sup.)  Where  seller  began  an  ac- 
tion for  the  entire  price  before  delivery  of  all 


of  the  goods,  such  action  was  a  repudiation  of 
the  obligation  to  make  complete  delivery  with- 
out payment  by  the  buyer,  and  so  the  buyer 
need  not  demand  delivery.- Weinberg  v.  Gash, 
158  N.  Y.  S.  179. 

^=9153  (N.Y.Sup.)  Under  contract  to  sell  and 
deliver  goods  when  ordered  within  certain  time, 
notification  that  buyer  will  not  order  or  accept 
further  deliveries  is  waiver  of  further  tender, 
particularly  where  seller  manufactures  for  buy- 
er.—Riegal  fiack  CJo.  V.  Tidewater  Portland  Ce- 
ment Co.,  158  N.  Y.  S.  954. 
^=»I56  (N.Y.Sup.)  Delivery  of  a  thing  sold  is 
the  transfer  of  the  possession  from  one  person 
to  another.— Flynn  v.  Badger,  158  N.  Y.  8.  859. 
^=»  161(1)  (N.Y.Sup.)  In  view  of  local  condi- 
tions and  previous  manner  of  delivery,  held,  that 
where  plaintiff,  an  egg  dealer,  delivered  goods 
to  a  transfer  railroad  company^  delivery  was 
made  according  to  contract— Hoffman  Bros. 
Produce  Co.  v.  I.  V.  Horn  Co.,  158  N.  Y.  S. 
401. 

^=»I77  (N.Y.Sup.)  Where  there  is  contract  to 
sell  and  deliver  goods  when  ordered  within  cer- 
tain time,  and  buyer  cancels  outstanding  or- 
ders and  refuses  to  give  othen,  it  is  a  breach 
of  contract— Riegal  Sack  Co.  v.  Tidewater  Port- 
land Cement  Co.,  158  N.  Y.  S.  954, 
^=>I78(1)  (N.Y.Sup.)  Amusement  company, 
which  gave  manufacturing  company  order  to 
construct  model  of  machine,  held  liable  for  price 
of  device,  which  was  used  for  experimental  pur- 
poses contemplated  and  actually  tested  by  amuse- 
ment company.— Dressier-Beard  Mfg.  Co.  v. 
Winter  Garden  Co.,  158  N.  Y.  S.  875. 
<8=»I80(3)  (N.Y.Sup.)  While  delivery  of  goods 
and  payment  are  concurrent  conditions,  where 
the  contract  fixed  no  time  or  method,  yet  buyer, 
who  is  not  liable  until  seller  makes  complete 
delivery,  may  waive  his  rights,  so  as  to  become 
liable  for  any  goods  received.— Weinberg  v. 
Ga.sh,  158  N.  Y.  S.  179. 

Where  a  buyer,  entitled  to  delivery  of  all 
goods  at  one  time,  accepted  partial  deliveries, 
usin^  the  goods  and  assuming  liability  for  those 
received,  it  waived  any  right  to  defeat  recovery 
on  the  ground  seller  had  not  completely  per- 
formed.—Id. 

VI.   WARRAHTIE8. 

^=»279  (N.Y.Sup.)  In  view  of  catalogue  terms 
of  sale  at  auction  of  canned  pork  and  beans, 
guarantee  of  goods  against  leaks  and  swells  held 
not  to  have  survived  removal  from  seller's  prem- 
ises.—^ligman  V.  Underwriters  Salvage  (^o., 
158  N.  Y.  S.  874. 

VH.  REMEDIES  OF  SEIXER. 

(C)  ReeoTerjr  of  Goods  DelivereA  or  Pro- 
ceeds  Tl&ereof* 

^=:»3I6(1)  (N.Y.Sup.)  An  action  to  replevin 
goods  sold  an  insolvent  buyer  can  only  be  main- 
tained where  the  buyer  acted  fraudulently,  ei- 
ther by  express  fraudulent  representations  or  by 
purchasing  the  goods  with  knowledge  of  his  in- 
solvency and  intent  not  to  pay  for  them. — Mann 
V.  Pusrin,  158  N.  Y.  S.  906. 
«s»324(3)  (N.Y.Sup.)  In  an  action  to  replevin 
goods  sold  to  an  insolvent  buyer,  the  fact  that 
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the  notes  which  the  buyer  gave  in  payment 
were  not  indorsed  and  could  not  have  been  ne- 
gotiated could  not  be  considered  on  the  ques- 
tion of  credibility  of  the  parties.— Mann  v. 
Pusrin.  158  N.  Y.  S.  906. 

(B)  Actions  for  Price  or  Valve. 

<g=»359(l)  (N.Y.Sup.)  In  an  action  for  the  bal- 
nnce  due  upon  sale  of  rooming  house  and  "air* 
furniture  therein,  finding  that  counterclaim  for 
failure  to  deliver  to  defendant  all  goods  bought 
had  not  been  sustained  held  against  the  weight 
of  the  evidence.— -Lucas  v.  Lundin,  158  N.  Y.  S. 
675. 

<S=»360(1)  (N.Y.Sup.)  In  an  action  for  goods 
sold  and  delivered  upon  a  contract  that  they 
should  be  paid  for  partly  in  cash,  not  to  ex- 
ceed $200,  and  partly  in  advertising,  the  plain- 
tiff is  entitled  to  no  greater  damages  than  $200 ; 
the  record  not  showing  any  breach  of  the  con- 
tract by  defendant  as  to  the  advertising.— 
Atmospheric  Screen  Co.  v.  Van  Ck>rtlandt 
Amusement  Corp.,  158  N.  Y.  S.  88. 
^=:»366  (N.Y.Sup.)  In  an  action  for  the  price  of 
goods  sold  and  retained,  where  defendants  ten- 
dered a  certain  sum  and  disputed  the  balance, 
even  if  the  plaintiff  had  failed  to  make  out  a 
prima  facie  case,  the  court  should  have  render- 
ed judgment  for  the  amount  tendered. — Reich- 
enthal  v.  Glockner,  158  N.  Y.  S.  689. 

(F)   Action*  for  Damases. 

^=»377  (N.Y.Sup.)  In  action  for  breach  of  con- 
tract to  buy  cement  sacks,  allegations  of  seller's 
complaint  held  sufficient  to  show  that  seller  was 
able  to  perform,  had  performance  not  been  pre- 
vented by  buyer.— Riegal  Sack  Co.  v.  Tidewater 
Portiand  Cement  Co.,  158  N.  Y.  S.  954. 

In  action  for  breach  of  contract  of  sale,  aft- 
er alleging  readiness,  ability,  and  willingness 
to  perform,  seller  must  either  allege  tender  of 
performance  or  waiver  by  buyer. — ^Id. 

In  action  for  breach  of  contract  of  sale,  court 
cannot  presume,  in  favor  of  complaint,  that  buy- 
er's cancellation  of  contract,  alleged  as  breach, 
was  wrongful.— Id. 

In  action  by  seller  for  buyer's  failure  to  order 
deliveries  as  agreed,  where  complaint  set  forth 
buyer's  refusal  to  order  or  accept,  and  that 
seUer  had  duly  performed  all  conditions  and 
was  ready  to  deliver,  such  complaint  sufficient- 
ly raised  issue  whether  buyer's  refusal  was 
wrons^ul,  without  express  allegation.— Id. 

^=9382  (N.Y.Sup.)  Under  Personal  Property 
Law,  S  145,  as  added  by  Laws  1191,  c.  571, 
where  contracting  buyer  of  cement  sacks  wrong- 
fully refused  to  give  further  orders,  as  agreed, 
seller  could  prove  damages,  without  proof  that 
it  manufactured  or  bousrht  the  bags.— Riegal 
Sack  Co.  V.  Tidewater  Portland  Cement  Co., 
158  N.  Y.  S.  954. 

^=>387  (N.Y.Sup.)  In  action  by  seller  of  ce- 
ment bags  for  buyer's  refusal  to  give  further  or- 
ders as  agreed,  whether  buyer's  cancellation  of 
order  to  deliver  second  carload,  and  its  refusal 
to  give  new  order,  were  justified,  because  seller 
notified  that  it  could  not  deliver  for  two  or 
three  weeks,  was  for  jury.— Riegal  Sack  Co.  v. 
Tidewater  Portland  Cement  Co.,  158  N.  Y.  S. 
954. 


vxu.  BEMEPnSS  or  BUYER. 

(C)  Actions  for  Breacli  of  Contract. 

^=»4t5  (N.Y.Sup.)  In  an  action  for  partial 
failure  to  deliver  California  claret,  purchased 
for  resale,  to  recover  special  damages  equal  to 
the  profits  lost  because  of  his  inability  to  fill 
orders,  plaintiff  must  show  that  he  could  not 
procure  other  wine  to  fill  the  orders.— Bonelli 
V.  Pisani,  158  N.  Y.  S.  1033. 

In  an  action  for  damages  for  partial  failure 
to  deliver  California  claret,  purchased  for  re- 
sale, the  burden  of  proof  was  at  all  times  on 
the  plaintiff  to  show  that  he  could  not  procure 
the  claret  in  the  market,  and  defendants  were 
called  upon  merely  to  rebut  the  testimony  of- 
fered.-Id. 

^=:»4I7  (N.Y.Sup.)  In  action  for  damages  for 
breach  of  contract  to  deliver  showcases,  evi- 
dence held  to  show  that  they  were  to  be  deliv- 
ered at  plaintiff's  place  of  business  between  cer- 
tain dates  and  were  not  to  be  called  for  by 
plaintiff  at  defendant's  place  of  business.— Spigel 
V.  Wartell  Outfitting  Co.,  158  N.  Y.  S.  722. 
«=»4I8(1)  (N.Y.Sup.)  Cn  breach  of  seller's  con- 
tract to  deliver  lumber,  the  buyer  was  entitled 
to  judgment  at  least  for  nominal  damages. — 
Fowler  v.  Gress  Mfg.  Ck).,  158  N.  Y.  S.  62*. 
^=»4I8(8)  (N.Y.Sup.)  Under  Personal  Propei^ 
ty  Jjaw,  f  148,  buyer  of  lumber  in  harbor  avail- 
able for  delivery  on  seller's  refusal  to  deliver 
held  entitled  to  difference  between  contract 
price  and  market  price  for  lumber  available  for 
delivery  at  time  of  seller's  refusal. — Fowler  v. 
Gress  Mfg.  Co.,  158  N.  Y.  S.  524. 

Under  Personal  Property  Law,  §  148,  held 
that,  in  action  for  seller's  breach  of  contract 
to  deliver  lumber  purchased  afloat  in  New  York 
harbor  the  market  price  there,  or,  if  there  was 
no  available  market  there,  the  market  price 
where  there  was  an  available  market,  was  to 
be  taken  in  estimating  damages.— Id. 

vD)  Actions  and  Covnterclalms  for  Brcacb 
of  WarrantT*. 

€=s>44l(d)  (N.Y.Sup.)  Evidence  in  an  action  for 
the  breach  of  a  warranty  that  a  horse  sold  by 
defendant  to  plaintiff  was  kind  held  not  to  show 
the  vicious  character  of  the  horse  sold. — Cifune 
V.  Fiss,  Doerr  &  Carroll  Horse  Co.,  158  N.  Y. 
S.  157. 

IX.   CONDITIOHAL  SAI.ES. 

^=»456  (N.Y.Sup.)  A  contract  whereby  chattels 
were  delivered  to  defendant  held  one  of  condi- 
tional sale,  instead  of  one  of  lease,  though  pay- 
ments were  termed  rent.— Bramball-Deane  (Uo.  v. 
McDonald,  158  N.  Y.  S.  736. 
<&=a>474(2)  (N.Y.Sup.)  Personal  Property  Law,  S 
82,  making  invalid  as  against  subsequent  mort- 
gagees any  conditions  and  reservations  in  a  con- 
ditional sale  contract  which  is  accompanied  by 
the  delivery  of  the  thing  sold,  unless  recorded, 
applies  only  when  the  thing  sold  is  delivered  to 
the  purchaser.— Flynn  v.  Badger,  158  N.  Y.  S. 
859. 

^s»477(4)  (N.Y.)  A  conditional  vendor  may  Rue 
for  an  installment  of  the  price,  and  afterwards, 
if  unable  to  obtain  payment,  retake  the  prop- 
erty.—Ratchford  V.  Cayuga  County  Cold  Stor- 
age &  Warehouse  Co.,  112  N.  E.  447,  217  N-  Y. 
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^=5>477(7)  (N.Y.Sup.)  Where  the  conditional 
seller  of  cattle  to  the  occupant  of  his  farm  per- 
mitted them  to  be  put  upon  the  farm,  he  should 
have  been  permitted  to  show,  in  an  action  by 
the  occupant's  mortgagee,  the  relation  between 
himself  and  the  occupant,  on  the  issue  of  de- 
livery of  possession,  in  the  absence  of  which  Per- 
sonal Property  Law,  }  62,  making  such  sales 
void  as  against  subsequent  mortgagees,  did  not 
apply— Flynn  v.  Badger,  158  N.  Y.  S.  850. 

Evidence  held  insufficient  to  warrant  the  court 
in  saying  as  matter  of  law  that  there  was  de- 
livery of  goods  under  conditional  sale  to  the 
purchaser,  so  as  to  invoke  as  against  the  seller 
Personal  Property  Law,  §  62,  making  such  sales 
void  as  against  subsequent  mortgagees,  if  ac- 
companied by  delivery. — Id. 
<g=>479(l)  (N.Y.Sup.)  Old  Municipal  Court  Act, 
§§  138,  139,  gives  conditional  sellers  a  new  rem- 
edy, by  way  of  foreclosure  of  a  lien,  entirely 
distinet  from  the  right  to  retake  and  resell  the 
property  under  Personal  Property  Law,  §  65.— 
Afathushek  &  Son  Piano  Co.  v.  Weld,  158  N. 
Y.  S.  169. 

«®=>479(6)  (N.Y.Sup.)  In  an  action  under  Mu- 
nicipal Court  Act,  p  139,  to  foreclose  a  vendor's 
lien  on  chattels  which  were  disposed  of  under  a 
conditional  sale  contract,  held^  that  defendant 
could  show  the  seller's  breach  of  warranty. — 
Bramhall-Deane  Co.  v.  McDonald,  158  N.  Y.  S. 

SATISFACTION. 

8ee  Accord  and  Satisfaction ;   Compromise  and 
Settlement. 

SAVINGS  BANKS. 

See  Banks  and  Banking,  «=>29&-306w 

SAVINGS  BONDS. 

See  Banks  and  Banking,  ^=>315. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.   PUBUC    SCHOOLS. 
(G)   Teachers. 

€=»I46  (N.Y.Sup.)  Members  of  local  teachers' 
retirement  fund  association  acquire  no  vested 
intorest  in  fund.— In  re  Bristol,  158  N.  Y.  S. 
503. 

On  transfer  of  local  teachers*  retirement  fund 
to  state  board,  amounts  contributed  by  regis- 
trar and  janitors,  who  cannot  become  members 
of  the  state  fund,  together  with  4  per  cent,  in- 
terest,  may  properly  be   returned.— Id. 

SCIRE  FACIAS. 

See  Bail,  «3»84. 

SEALS. 

See  Contracts,  ^=»48. 

SECONDARY  EVIDENCE. 

See  Evidence,  ^=»158. 


SELF-SERVING  DECLARATIONS. 

See  Evidence,  ^=>2n, 

SENTENCE 

See  Assault  and  Battery. 

SEPARATE  TRIALS. 

See  Trial,  «S33. 

SERVANTS. 

See  Master  and  Servant 

SERVICES. 

See  Work  and  Labor. 

SET-OFF  AND  COUNTERCLAIM. 

See  CkMts,  «=s>32. 

SEHLEMENT. 

See  Accord  and  Satisfaction;   Account  Stated; 
Compromise  and  Settlement. 

SHERIFFS  AND  CONSTABLES. 

m.  POWSRS.  BITTIES,  AHD  UABIU- 
TIES. 

<S=»II3(3)  (N.Y.Sup.)  An  officer  who  levies  on 
goods  of  a  party  other  than  the  judgment  debtor, 
and  exercises  dominion  over  them  after  notice 
that  the  apparent  owner  is  not  the  real  owner, 
is  a  trespasser,  and  liable  for  conversion.— 
Bouzenos  v.  Bauer,  158  N.  Y.  S.  816. 

SHOP-BOOKS. 

See  Evidence,  «s>354. 

SHOWS. 

See  Theaters  and  Shows. 

SIDEWALKS. 

See  Municipal  Corporations,  ^=»763. 

SIGNALS. 

See  Master  and  Servant,  ^=»137« 

SILENCE. 

See  Bvidence,  «=3220. 

SOCIETIES. 

See  Associations. 

SPECIFIC  PERFORMANCE. 

HI.  GOOD  FAITH  AND  DIUGEHOE. 

^s»95  (N.Y.Sup.)  Specific  performance  of  a 
private  contract  to  purchase  land  will  not  be 
enforced  unless  the  title  is  marketable. — Deth- 
loflf  V.  Voit,  158  N.  Y.  S.  522. 
<8=»97(1)  (N.Y.Sup.)  Defendant,  having  failed 
to  make  the  second  payment  under  an  agree- 
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ment  for  the  purchase  of  land,  or  |ive  any  time 
when  the  payment  would  be  made,  is  not  entitled 
to  specific  performance  of  an  agreement  which 
he  alone  violated.— Charlton  v.  Sheil,  158  N.  Y. 
S.  W4. 

SPLITTING  CAUSES. 

See  Judgment,  ^=s>592. 

SPLITTING  FEES. 

See  Attorney  and  Client,  ^=»39. 

STAGE  COMPANIES. 

See  Carriers,  ^=»8. 

STAMPS. 

See  Taxation,  ^=s>533. 

STATEMENT. 

See  Mechanics'  liens,  «=»137-154;   Trial,  «=> 
127. 

STATES. 

See  Courts,  <g=>237. 

II.   GOVERNMENT  ANB  OTFICERB. 

^=s>53  (N.Y.Sup.)  Where  three  men  held  posi- 
tions as  reservoir  tenders,  the  discharge  by  the 
superintendent  of  public  works  of  one  of  the 
men  held  an  abolition  of  one  of  these  positions, 
where  the  two  men  retained  are  set  to  do  the 
work  formerly  done  by  the  three,  and  the  re- 
al rangement  results  in  a  saving  oi  $300  a  year. 
— Edkins  v.  Wotherspoon,  158  W.  Y.  S.  710. 

Every  public  official  has  an  inherent  right, 
and  a  right  under  Civil  Service  Law,  f  22,  to 
abolish  positions  for  reasons  of  economy;  and 
it  is  the  duty  of  an  official  to  abolish  supertiuous 
positions  in  his  department.— Id. 

Under  the  Civil  Service  Law,  the  superintend- 
ent of  public  works  is  not  required  to  continue 
a  useless  position  because  the  incumbent  is  a 
veteran  fireman,  nor  to  sacrifice  positions  held 
by  other  persons  in  order  to  save  the  position 
held  by  the  fireman.— Id. 

Under  Civil  Service  Law,  §  22,  providing  that, 
if  a  position  held  by  a  veteran  fireman  is  abol- 
ished, he  shall  be  transferred  to  another  posi- 
tion, the  superintendent  of  public  works  is  not 
required  in  such  event  to  discharge  other  per- 
sons in  order  to  make  a  place  for  such  fire- 
man.—Id. 

m.   PROPERTY.  CONTRACTS,  AND 
UABII.ITIES. 

<e=5>l08i/2  (N.Y.Sup.)  Under  Lien  Law,  f|  16, 
23.  where  assignee  of  .claims  under  contract  for 
improvement  of  rooms  in  state  capitol  filed 
copy  in  state  comptroller's  office  and  left  copy 
at  state  architect's  office,  assignment  will  not 
be  held  invalid,  though  latter  copy  was  return- 
ed, instead  of  being  retained.— General  Fire- 
proofing  Co.  V.  Keepsdry  Const  Co.,  158  N.  Y. 
S.  567. 

IV.  FISCAL  MANAGEMENT,   PUBLIO 
DEBT.  ANB  SECURITIES. 

iS=s>ll9  (N.Y.Sup.)  Laws  1915,  e.  717,  concern- 
ing flood  abatement,  is  not  violative  of  Const. 


art.  8,  f  9,  in  that  it  gives  money  of  the  state 
to  the  city  of  Olean  for  a  private  undertak- 
ing, as  the  control  of  flood  waters  is  a  public 
purpose,  notwithstanding  the  incidental  benefit 
to  private  interests.— Blood  Abatement  Com- 
mission of  Olean  v.  Merritt,  1.58  N.  Y.  S.  289. 
<e=5>l68!/2  (N.Y.Sup.)  The  right  of  a  taxpayer 
to  sue  to  prevent  waste  or  any  illegal  act  of  an 
officer,  conferred  by  Code  CTiv.  Proc.  i  1925,  or 
Laws  1892,  c.  301,  or  Civil  Service  Jaw,  §  27, 
is  limited  to  acts  of  county,  city,  town,  or  vil- 
lage officers,  and  does  not  authorize  an  action 
against  a  state  officer.— Olmsted  v.  Meahl,  158 
N.  Y.  S.  1029. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  8e« 
the  various  specinc  topics. 

II.   GENERAL  ANB  SPECIAI.  OR  I<0- 
CAL    I.AWS. 

i©=>80(l)  (N.Y.Sup.)  Laws  1915,  c  717,  con- 
cerning flood  abatement,  is  not  violative  of  the 
Constitution  as  a  private  act  creating  a  cor- 
poration not  formed  for  municipal  purposes,  as 
the  object  and  purpose  of  the  act  is  to  protect 
the  public  health  and  property. — Flood  Abate- 
ment Commission  of  Clean  v.  Merritt,  158  N. 
Y.  S.  289. 

<g=>97(3)  (N.Y.Sup.)  Laws  1915,  c.  717,  con- 
cerning flood  abatement,  is  not  violative  of 
Const,  art.  3,  |  18,  as  a  local  law  for  the  drain- 
age of  lowlands,  as  the  object  of  the  act  is  to 
preserve  the  public  health  and  property.— Flood 
Abatement  Commission  of  Olean  v.  Merritt,  158 
N.  Y.  S.  289. 

ni.   SUBJECTS  AND  TITLES  OF  ACTS. 

<g=»l06(2)  (N.Y.Sup.)  Laws  1915,  c.  717,  con- 
cerning flood  abatement,  is  not  violative  of 
Const,  art.  3,  fi  16,  as  a  local  or  private  bill 
embracing  more  than  one  subject—Flood  Abate- 
ment Commission  of  Olean  v.  Merritt,  158  N.  Y. 
S.  289. 

Laws  1915,  c.  717,  concerning  flood  abatement, 
is  not  violative  of  Const,  art.  3,  fi  16,  in  that 
it  is  a  local  or  private  act,  the  subject  of  which 
is  not  expressed  in  its  title. — Id. 

V.  REPEAL,     SUSPENSION.     EXPIRA.* 

TION,  ANB  REVIVAL. 

^=»158  (N.Y.Sur.)  Repeal  by  implication  is  not 
favored  by  courts,  and  will  not  be  declared  un- 
less reasonably  clear,  and  all  conditions  neces- 
sary to  such  conclusion  are  present.— In  re  Ham- 
mer. 158  N.  Y.  S.  981. 

VI.  CONSTRUOTION  ANB  OPERATION. 

(A)  Geikeral  Rnlea  of  Conatroctlon. 

<e=s>18l(l)  (N.Y.)  If  the  legislative  intent,  as 
determined,  is  within  the  scope  of  the  language. 
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it  is  a  part  of  the  statute,  though  not  plainly 
expressed,  and  must  be  given  effect,  but  the 
court  cannot,  through  constniction,  enact  an 
intent  the  Legislature  totally  failed  to  express. 
—Archer  v.  Equitable  Life  Assur.  Soc.  of  Lnited 
States,  112  N.  E.  433,  218  N.  Y.  la 
^s»l81(2)  (N.Y.)  An  unreasonable  or  unjust 
result  was  presumpti?ely  not  inteuded  by  the 
Legislature,  and  will  be  avoided  through  legiti- 
njate  construction.— Archer  v.  Eguitable  Life 
Assur.  Soc.  of  United  States,  112  N.  E.  433,  218 
N.  Y.  18. 

^=>I84  (N.Y.)  In  arriving  at  the  legislative 
intent,  the  court  may  consider,  in  addition  to 
the  language,  the  relevant  conditions  existing 
when  it  was  adopted,  the  evils  it  was  designed 
to  remedy,  and  the  reasons  for  and  the  spirit  of 
the  enactment. — Archer  v.  Equitable  Life  As- 
sur. Soc  of  United  States,  112  N.  E.  433,  218 
N.  Y.  18. 

^=>I88  (N.Y.)  To  effect  the  legislative  intent, 
language  may  be  freely  dealt  with  and  the  posi- 
tion of  words  shifted,  or  the  words  enlarged  or 
restrained  in  their  meaning  and  operation. — 
Archer  v.  Equitable  Life  Assur.  Soc.  of  United 
ed  States,  112  N.  E.  433,  218  N.  Y.  18. 

^==>\W  (N.Y.)  Rules  of  construction  for  a  stat- 
ute arc  to  be  invoked  only  where  its  language 
leaves  its  purpose  and  intent  uncertain.— People 
ex  rel.  Lehigh  &  N.  Y.  R.  Co.  v.  Sohmer,  112  W. 
E.  181,  217  N.  Y.  443. 

^=>205  (N.Y.Sur.)  Statute  held  to  be  read  as 
a  whole,  and  different  sections  harmonized  and 

fiven  effect,  and  not  construed  disjunctively. — 
n  re  Vetter's  Will,  158  N.  Y.  S.  450. 

^=>2I7  (N.Y.Sup.)  The  report  of  the  commis- 
sion which  drafted  the  Municipal  Court  Code, 
while  not  binding,  is  helpful  in  determining 
the  construction  to  be  placed  on  the  Code- 
Mitchell  V.  Schroeder,  158  N.  Y.  S.  31. 
€=^230  (N.Y.City  Ct.Buff.)  Part  of  statute 
which  remains  unchanged  after  amendment  is 
to  be  considered  as  having  continued  the  law 
fiom  original  enactment,  and  the  new  or  chang- 
ed portion  to  have  become  law  only  at  and  sub- 
sequent to  passage  of  amendment.— People  v. 
McFall,  158  N.  Y.  S.  974. 

(B)   Particular  Claiiaeii  of  Statnte*. 

^=:>236  (N.Y.)  A  remedial  statute  modifying 
rules  of  common  law  must  receive  a  strict  con- 
struction on  the  question  whether  or  not  it 
does  modify  the  common  law,  but  if  it  replaces, 
in  whole  or  in  part,  common-law  rules,  it  must 
be  given  an  application  liberal  and,  within  its 
language,  commensurate  with  its  purpose, — 
Archer  v.  Equitable  Life  Assur.  Soc.  of  United 
States,  112  N.  E.  433,  218  N.  Y.  18. 

VII.   PUSAOIHG  AND  EVIDENCE. 

€=>279  (N.Y.Sup.)  Contention  that  rights  of 
city  to  collect  license  fee  on  receipts  for  advertis- 
ing space  in  stages  is  settled  by  practical  con- 
Btruction  cannot  be  sustained,  when  not  pleaded. 
—City  of  New  York  v.  Fifth  Ave.  Coach  Co., 
158  N.  Y.  S.  750. 


STATUTES  CONSTRUED. 


Art 
Art. 
Art. 
Art 
Art. 
Art. 
Art 
Art 
Art 
Art. 
Art. 
Art 
Art. 


CONSTITUTION. 

1.  {  4-158  N.  Y.  S.  162. 

1,  I  ^-158  N.  Y.  S.  949. 

2,  5  3-158  N.   Y.  S.  1036. 

3,  I  1—158  N.  Y.  S.  1024. 

3,  If  16,  18-158  N.  Y.  S.  289. 

5,  §  9-158  N.  Y.  S.  757,  1029. 

6,  1 11—158  N.  Y.  S.  27. 
6,  j  14—158  N.  Y.  S.  575. 
^       17-158  N.  Y.  S.  '21. 

ia-158  N.  Y.  H.  27.  31,  575. 

,  ^  19-158  N.  Y,  s?;.  um. 

S,  tj  9,  10-158  N.  Y.  S.  28a 
13,§1-158N.  Y.  S.757. 


CODE  OF  CIVIL  PROCEDURE. 


190,  subsecs,  1,  2—158  N.  Y.  S.  158. 

191,  subsec  2^111  N.  E.  1080. 
340-158  N.  Y.  S.  575. 
381-158  N.  Y.  S.  658. 
382—158  N.  Y.  S.  346. 
410-158  N.  Y.  S.  409. 

432-112  N.  E.  431,  218  N.  Y.  41;   158  N.  X. 
S.  1021. 

449—158  N.  Y.  S.  830. 

461-158  N.  Y.  S.  773. 

522-158  N.  Y.  S.  699. 

533-158  N.  Y.  S.  630. 

611—158  N.  Y.  S.  250. 

626—158  N.  Y.  S.  530. 

646-158  N.  Y.  S.  428. 

r23-158  N.  Y.  S.  21,  2G2,  861,  467. 

768-158  N.  Y.  S.  98. 

779-158  N.  Y.  S.  13(>,  620. 

830-158  N.  Y.  S.  .369, 

832—112  N.  K.  440,  217  N.  Y.  520. 

840-158  N.  Y.  S.  743. 

841b-158  N.  Y.  S.  4,  365. 

870-158  N.  Y.  S.  27. 

872,  subsec.  7.     Amended  by  Laws  1911,  ch. 
781—158  N.  Y.  S.  155.  690. 

872,  subsec.  7,     Amended  by  Laws  1913,  ch. 
278-158  N.  Y.  S.  690. 

873—158  N.  Y.  S.  31. 

895—158  N.  Y.  S.  635. 

96S-158  N.  Y.  S.  119. 

968,  subsec.  1—158  N.  Y.  S.  285, 

970—158  N.  Y.  S.  119.  450. 

973—158  N.  Y.  S.  28o. 

976—158  N.  Y.  S.  364,  617. 

999-158  N.  Y.  S.  11^^.  1009. 
I  1002,  1003—158  N.  Y.  S.  119. 

1022-158  N.  Y.  S.  437. 

1180.     Amended  by  Laws  1911,  ch.  206—158 
N.  Y.  S.  200.    • 

1187—158  N.  Y.  S.  922. 

1211-158  N.  Y.  S.  932. 

1317-158  N.  Y.  S.  211,  27a 

1335-158  N.  Y.  S.  447. 

1629—158  N.  Y.  S.  1070. 
I  16.H8,  1639-158  N.  Y.  S.  553. 

1743—158  N.  Y.  S.  51,  413. 
5  1747,  1748-111  N.  E.  1081,  217  N.  Y.  439. 

1762—158  N.  Y.  S.  92. 

1763,  subsec.  3-158  N.  Y.  S.  555. 

1776-158  N.  Y.  S.  289. 

1871-158  N.  Y.  S.  4.37. 
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I  1902-158  N.  y.  S.  668. 
i  1913—158  N.  Y.  S.  194. 

!  1925-158  N.  Y.  S.  1029. 
2337—112  N.  E.  446,  217  N.  Y.  501. 
2340-111  N.  E.  1081.  217  N.  Y.  439. 
12447—158  N.  Y.  S.  115. 
2457—158  N.  Y.   S.  565. 
2463-158  N.  Y.  S.  1000. 
§  3046,  3064—158  N.  Y.  S.  442. 
3066,  subeecs.  2,  4-158  N.  Y.  S.  634. 
§§  3228,  322^-158  N.  Y.  S.  799. 
§  3860,  subsec.  3-158  N.  Y.  S.  289. 
I  3365-158  N.  Y.  S.  289. 

Code  of  Civil  Procedure,  §|  2^72-2771,  <u 

Amended  and  Renumbered  in  1914 

(8urroffate*B  Code), 

§S  2472-2771-158  N.  Y.  S.  981. 

S  2534-158  N.  Y.  S.  1004. 

S  2538-158  N.  Y.  S.  119,  234,  361,  1001. 

i  2539-158  N.  Y.  S.  119,  361. 

I  2569,  subsec.  3-158  N.  Y.  S.  527. 

i  2569,  subsec.  4—158  N.  Y.  S.  319. 

§  2610-158  N.  Y.  S.  1004. 

I  2614—158  N.  Y.  S.  119,  450. 

S  2615-158  N.  Y.  S.  1094. 

S  2617-158  N.  Y.  S.  1001. 

$  2629  et  sea.- Ill  N.  E.  1066,  217  N.  Y.  363. 

a  2649-158  N.  Y.  S.  131. 

S  2650-158  N.  Y.  S.  134. 

I  2679—158  N.  Y.  S.  361. 

S  275a-158  N.  Y.  S.  142. 

§  2770-158  N.  Y.  S.  119. 

CODE  OF  CRIMINAL  PROCEDURE. 

§  74-158  N.  Y.  S.  790. 
S  252-158  N.  Y.  S.  572. 
$  275-158  N.  Y.  S.  419. 
■  399-158  N.  Y.  S.  817. 

527—158  N.  Y.  S.  819. 

542-111  N.  E.  1077,  217  N.  Y.  373;   112  N. 
E.  436,  218  N.  Y.  9. 
f  671—158  N.  Y.  S.  419. 
I  914—158  N.  Y.  S.  985. 

REVISED  STATUTES. 

Firsi  Edition. 

Volume  1. 

Pt  1,  ch.  13,  tit.  2,  §§  1-3—158  N.  Y.  S.  300. 
Pt.  1,  ch.  13,  tit.  2,  !§  11,  12-158  N.  Y.  S.  300. 
556. 

CONSOLIDATED  LAWS. 

Banking  Law  (Ch.  2). 

S  19-158  N.  Y.  S.  424,  810. 

§  19.    Amended  by  I-aws  ^910,  ch.  452—158  N. 

Y.  S.  871. 
§  196—158  N.  Y.  S.  424.  810. 
§  249-158  N.  Y.  S.  1020. 

Civil  Rights  Law  (Ch.  6). 

Ch.  6.    Amended  by  Laws  1913,  ch.  265—158  N 

Y.  S.  867. 
§§  60,  51—158  N.  Y.  S.  56. 

Civil  Service  Law  (Ch.  7). 
§  8-158  N.  Y.  S.  757. 
§  13,  subsecs.  3,  4—158  N.  Y.  S.  1029. 
if  22-158  N.  Y.  S.  710. 
§  27-158  N.  Y.  S.  1029. 


CouNTT  Law  (On.  11). 

Ch.  11.    Amended  by  Laws  1914,  ch.  358—158 
N.  Y.  S.  937. 

fl2.  subsec.  1—112  N.  E.  161,  217  N.  Y.  484. 
20-158  N.  Y.  S.  490. 
26,  subsec.  2-112  N.  E.  161.  217  N.  Y.  484. 
161,  subsecs.  1,  2-112  N.  E.  161,  217  N.  Y. 
484 
f  201-158  N.  Y.  8.  637. 
!  240,  subsecs.  9,  15-112  N.  E.  161,  217  N.  Y. 
484. 

Decedent  Estate  Law  (Ch.  13). 

{  88,  subsec.  -4-158  N.  Y.  S.  995. 
i  90-158  N.  Y.  S.  995. 

Domestic  Relations  Law  (Ch.  14). 
;  e-158  N.  Y.  S.  413. 
{  7-111  N.  E.  1081.  217  N.  Y.  439;    158  N. 

Y.  S.  413. 

Election  Law  (Ch.  17). 

§§  37,  38.     Amended  by  Laws  1913.  ch.  820— 

158  N.  Y.  S.  321. 
I  55a— 158  N.  Y.  S.  321. 
i  86  added  by  Laws  1911,  ch.  891,  {  47—158  N. 

Y.  S.  232 
§  125-158  N.  Y.  S.  321. 
i  163—158  N.  Y.  S.  1036. 
S  190.     Amended  by  Laws  1913.  ch.  800-158 

N.  Y.   S.  937. 
i  197—158  N.  Y.  S.  937. 
§  358,  subsec.  4^-158  N.  Y.  S.  232. 

Employers'  Liability  Act. 
See  Labor  Law,  §§  200-204. 

General  Corporation  Law  (Ch.  23). 

$8  15,  16—111  N.  E.  1075.  217  N.  Y.  432. 
§1  62,  63—158  N.  Y.  S.  249. 

General  Municipal  Law  (Ch.  24). 
§  6-158  N.  Y.  S.  289. 

Highway  Law  (Oh.  25). 

§  134.     Amended  by  Laws  1911,  ch.  &4^-lll 

N.  E.  1057,  217  N.  Y.  424. 
§  172.  Amended  by  Laws  1912,  ch.  83—111  N. 

E.  1057,  217  N.  Y.  424. 
§  286-158  N.  Y.  S.  856. 
§  290,  subsec.  3  added  by  Laws  1910,  ch.  374— 

112  N.  E.  54,  217  N.  Y.  304. 

Indian  Law  (Ch.  26). 

§§  47,  48,  50-158  N.  Y.  S.  99. 

§  50.    Amended  by  Laws  1914,  ch.  508—158  N. 

Y.  S.  99. 
§  53—158  N.  Y.  S.  99. 

Insanity  Law  (Ch.  27). 
§  86-158  N.  Y.  S.  985. 

Insurance  Law  (Ch.  28). 

S  58-112  N.  E.  433,  2i8  N.  Y.  18;    158  N.  Y. 

S.  1018. 
S  89-158  N.  Y.  S.  1018. 
§  107  added  by  Laws  1913,  ch.  155—158  N.  Y. 

S.  79. 
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§  lOTb  (subsec.  6  added  by  Laws  1913,  cb.  165) 

-158  N.  Y.  S.  79. 
i  1071—158  N.  Y.  S.  79. 

JuDiciABT  Law  (Ch.  30). 

i  88.    Amended  by  Laws  1912,  cb.  253-158  N. 

Y.  S.  403. 
f  88,  subsec  2—158  N.  Y.  S.  7, 
|§  753.  754,  761.  773-158  N.  Y.  S.  1095. 

Labob  Law  (Ch.  31). 

S  3-112  N.  E.  429,  217  N.  Y.  510. 

§i  119,  120.    Amended  by  Laws  1913,  ch.  145, 

§§  10, 11-112  N.  E.  471.  217  N.  Y.  593. 
§  200.    Amended  by  Laws  1910,  ch.  352—112  N. 

E.  379,  217  N.  Y.  506. 
»  200-204-111  N.  E.  1048.  217  N.  Y.  325; 

158  N.  Y.  S.  530,  761. 
S  200.  subsec.  2.     Amended  by  Laws  1910,  ch. 

352-158  N.  Y.  S.  485. 
S  202—158  N.  Y.  S.  365. 
§  202a  added  by  Laws  1910,  ch.  352-158  N. 

Y.  S.  530. 

Lien  Law  (Ch.  33). 

$  9,  subsec.  7—158  N.  Y.  S.  1070. 
U  16,  23-158  N.  Y.  S.  567. 

LiQL'OB  Tax  Law  (Ch.  34). 

§  8  (subsec.  9  added  by  Laws  1910,  ch.  494). 
Amended  by  I^ws  1911,  ch.  298-158  N. 
Y.  S.  607. 

Membebshif  Cobpobations  Law  (Ch.  35). 
§  11-158  N.  Y.  S.  623. 

Neootiabix  Inbtbuments  Law  (Ch.  38). 
§§  34.  35-158  N.  Y.  S.  211. 

Penal  Law  (Ch.  40). 


I  27—158  N.  Y.  S.  39. 


274-158  N.  Y.  S.  375. 
S  552—158  N.  Y.  S.  959. 
i  1532—158  N.  Y.  S.  39. 
t  1895.     Amended  by  Laws  1914.  ch.  362—158 

N.  Y.  S.  1038. 
§§  1897.  1931.  1935—158  N.  Y.  S.  819. 

Pebsonal  Pbopebtt  Law  (Oh.  41). 

11—158  N.  Y.  S.  539. 

12—112  N.  E.  177.  217  N.  Y.  454. 

18-158  N.  Y.  S.  59. 

31—158  N.  Y.  S.  751. 

44.    Amended  by  Laws  1914.  ch.  507,  {  1—158 

N.  Y.  S.  21. 
I  44,  subsecs.  1,  3.     Amended  by  Laws  1914. 

ch.  507,  §_  1—158  N.  Y.  S.  21 

162-158  N.  Y.  S.  859. 
65-158  N.  Y.  S.  169. 
100,  rule  5  added  by  Laws  1911.  ch.  571—158 
N.  Y.  S.  549. 
§  145  added  by  Laws  1911,  ch.  571-158  N.  Y. 

S.  954. 
I  148  added  by  Laws  1911.  ch.  671—158  N.  Y. 
S.  524. 


Pbison  Law  (Ch. 
K  46,  47-158  N.  Y.  S.  330. 


43). 


Public  Health  Law  (Ch.  46). 

§  337  added  by  Laws  1911,  ch.  335.    Amendecl 
by  Laws  1914,  ch.  414^-158  N.  Y.  S.  974. 

Public  Officebs  Law  (Ch.   47). 
$  3(^158  N.  Y.  S.  757. 

Public  Sebvice  Commissions  Law  (Ch.  48). 

f  26-158  N.  Y.  S.  480. 

i  38-158  N.  Y.  S.  702. 

§  49,  subsec  2-158  N.  Y.  S.  480. 

i  56,  subsec.  1-158  N.  Y.  S.  480. 

f  57-158  N.  Y.  S.  480. 

I  97-158  N.  Y.  S.  959. 

Bailboad  Law  (Ch.  49). 

i  64—111  N.  E.  1071,  217  N.  Y.  349. 
I  83-158  N.  Y.  S.  825. 
§  140-158  N.  Y.  S.  602. 

Real  Pbopebtt  Law  (Ch.  60). 

100,  101-158  N.  Y.  S.  539. 

106,  107—158  N.  Y.  S.  413. 
176-158  N.  Y.  S.  59. 
227—158  N.  Y.  S.  W9. 
242-158  N.  Y.  S.  150,  727. 
316-112  N.  E.  161,  217  N.  Y.  484. 

Religious  Cobpobations  Law  (Ch.  51). 
ff  190-206-158  N.  Y.  S.  632. 

Second  Class  Cities  Law  (Oh.  63). 

Ch.  53—158  N.  Y.  S.  790. 
$  94—158  N.  Y.  S.  888. 
S  180-158  N.  Y.  S.  790. 
S  244—158  N.  Y.  S.  257.  470. 
§  252-158  N.  Y.  S.  888. 

Stock  Cobpobation  Law  (Ch.  59). 
S  13-158  N.  Y.  S.  192. 
i  53-158  N.  Y.  S.  111. 


Tax  Law  (Ch.  60). 

2,  subsec.  3—158  N.  Y.  S.  237. 
4,  subsec  7—158  N.  Y.  S.  551. 
21,  subsec.  2.     Amended  by  I^ws  1911,  ch. 

315;    Laws  1912.  ch.  266-158  N.  Y.  S. 

663. 
24—158  N.  Y.  S.  595. 
48-158  N.  Y.  S.  237. 
61—158  N.  Y.  S,  595. 
131—158  N.  Y.  S.  337. 
132-158  N.  Y.  S.  300,  337. 
182-112  N.  B.  181,  217  N.  Y.  443. 
230-158  N.  Y.  S.  779. 
230.     Amended  by  Laws  1911.  ch.  800-158 

N.  Y.  S.  454,  657. 
231,  232-158  N.  Y.  S.  779. 
255-158  N.  Y.  S.  796. 


¥ 


Tenement  House  Law  (Ch.  61). 
§  76-168  N.  Y.  S.  717. 

Town  Law  (Ch.  62). 

§  107a  added  by  Laws  1915,  ch.  11—158  N.  Y. 

S.  1024. 
§  131-158  N.  Y.  S.  1024. 
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Tbanspobtation  Corporations  Law  (Ch.  63). 
f  23-158  N.  Y.  S.  T50. 

Village  Law  (Ch.  64). 

§  3.     Amended  by  Laws  1915,  ch.  31-112  N. 

E.  169.  217  N.  Y.  46a 
§  186.    Amended  by  Laws  1911,  ch.  501—158  N. 

Y.  S.  534. 
8  342—158  N.  Y.  S.  534. 
§  348.     Amended  by  Laws  1915,  ch.  257—112 

N.  E.  169,  217  N.  Y.  466. 

Wobkmen's  Compensation  Law.     (Ch.  67). 

Ch.  67—158  N.  Y.  S.  883,  1043. 

S  13-158  N.  Y.  S.  939, 

;  15—158  N.  Y.  S.  1043. 

I  15,  subsecs.  3,  4—158  N.  Y.  S.  759. 

I  16,  subsec.  4:-158  N.  Y,  S.  883. 

i  21-158  N.  Y.  S.  718,  970. 

CITY  CHARTERS. 

Greater  New  York,  |§  38.  39,  43,  50.     liaws 

1901,  ch.  466-112  A  E.  49,  217  N.  Y. 

310. 
Greater  New  York,  §§  973,  978.    Laws  1901,  ch. 

466-111  N.  E.  1069,  217  N.  Y.  294. 
Greater  New  York,  f§  980,  981.    Laws  1901,  ch. 

466.     Amended  by  Laws  1906,  ch.  6o8— 

111  N.  E.  1069,  217  N.  Y.  294. 
Greater  New  York,JJ  984.  986.    Laws  1901,  ch. 

466-111  N.  E.  1069,  217  N.  Y.  294. 
Greater  New  York,  J  986.    Laws  1901,  ch.  466. 

Amended  by  Laws  1906,  ch.  658—111  N. 

B.  1069,  217  N.  Y.  294. 
Rochester.    Laws  1907,  ch.  755-112  N.  E.  421, 

217  N.  Y.  585. 
Rochester,  f  47.    Laws  1907,  ch.  755—158  N.  Y. 

S.  4h. 

MUNICIPAL  COURT  ACT. 

(Laws   1902,  ch.  580.) 

;  138-158  N.  Y.  S.  169. 

I  139-158  N.   Y.  S.  169,  736. 

i  315-158  N.  Y.  S.  447. 

MUNICIPAL  CJOURT  CODE. 

(Laws  1915,  ch.  279.) 

Ch.  279-158  N.  Y.  S.  31,  753. 

i  1—158  N.  Y.  S.  27. 

I  6,  subsec.  1—158  N.  Y.  S.  86,  575. 

I  6,  subsec.  2-158  N.  Y.  S.  903. 

I  6,  subsec.  7—158  N.  Y.  S.  494. 

§  15—158  N.  Y.  S.  27,  31,  773. 

|§  19,   20-158   N.   Y.    S.  262. 

§  73—158  N.  Y.  S.  903. 

§  78-158  N.  Y.  S.  98. 

§§  88-90-158  N.  Y.  S.  373. 

§  101—158  N.  Y.  S.  635. 

$S  101-117-158  N.  Y.  S.  31. 

$$  103,  105-158  N.  Y.  S.  035. 

H  125-158  N.  Y.  S.  773. 

S  129-158  N.  Y.  S.  805. 

jl  129.  subsec.  5-158  N.  Y.  S. 

§  154—158  N.  Y.  S.  27,  373. 

S  154,  subsec.  8—158  N.  Y.  S.  635. 

S  155-158  N.  Y.  S.  322. 


734. 


I  160-158  N.  Y.  S.  447. 


164,  subsec.  2-158  N.  Y.  S.  322. 


f  167,  subsec.  1-158  N.  Y.  S.  98. 
I  178-158  N.  Y.  S.  357. 
i  180-158  N.  Y.  S.  31. 

LAWS. 

1845,  ch.  22S-112  N,  E.  170,  217  N.  Y.  402L 
1850,  ch.  140-112  N.  E.  49,  217  N.  Y.  310. 
1850,  ch.  140,  §  28,  subsec  5—112  N.  E.  49, 

217  N.  t.  310. 
1867,  ch.  291—158  N.  Y.  S.  888. 
1867,  ch.   780.     Amended   by   Laws  1906,    ch. 

588-158  N.  Y.  S.  888. 

1870,  ch.  137,  j  99.  Amended  by  Laws  1871, 
ch.  574,  f  6—112  N.  E.  170,  217  N.  Y. 
402. 

1871,  ch.  574,  f  6-112  N.  E.  170,  217  N.  Y. 
402. 

1873,  ch.  135,  §§  4.  13-168  N.  Y.  S.  556. 
1873,  ch.  135,  §  17.     Amended  by  Laws  1876, 

ch.  261—158  N.  Y.  S.  556. 
1876,  ch.  261—158  N.  Y.  S.  556. 
1882,  ch.  410—112  N.  E.  49,  217  N.  Y.  310. 
1882,  ch.  410,  §§  1480,  1483—158  N.  Y.  S.  637. 
1885,  ch.  26.    Amended  by  Laws  1905,  ch.  682— 

158  N.  Y.  S.  470. 
1892,  ch.  182,  §  108-158  N.  Y.  S.  799. 
1892.  ch.  301-158  N.  Y.  S.  1029. 

1900,  ch.  170-158  N.  Y.  S.  aS2. 

1901,  ch.  466,  §§  38.  39,  43.  50-112  N.  B.  49, 
217  N.  t.  310. 

1901,  ch.  466,  §§  973,  978-111  N.  E.  1069.  217 

N.  Y.  294. 
1901,  ch.  466.  §§  980,  981.     Amended  by  Laws 

1900,  ch.  658-111  N.  E.  1069,  217  N.  Y. 

294 
1901,  ch.*466,  S§  984,  986-111  N.  E.  1069,  217 

N.  Y.  294; 

1901,  ch.  466,  §  986.  Amended  by  Laws  1900, 
ch.  658-111  N.  B.  1069,  217  N.  Y.  294. 

1902,  ch.  559-158  N.  Y.  S.  490. 
1902,  ch.  580,  j  138-158  N.  Y.  S.  169. 
1902.  ch.  580,  f  139-158  N.  Y.  S.  169.  736w 

1902,  ch.  580,  I  315—158  N.  Y.  S.  447. 

1903,  ch.  200,  §S  1,  2-112  N.  E.  161,  217  N.  Y. 
4S4 

1905,  ch.' 682-158  N.  Y.  S.  470 
19*36,  ch.  588-158  N.  Y.  S.  888. 

1906,  ch.  658-111  N.  E.  1069.  217  N.  Y.  294. 

1907,  ch.  751—158  N.  Y.  S.  790. 

1907,  ch.  755—112  N.  E.  421,  217  N.  Y.  585. 

1907,  ch.  755,  §  47—158  N.  Y.  S.  421. 

1910,  ch.  352—112  N.  E.  379.  217  N.  Y.  506; 

158  N.  Y.  S.  485,  530. 
1910,  ch.  374—112  N.  E.  54.  217  N.  Y.  304. 
1910.  ch.  452-158  N.  Y.  S.  8n. 

1910,  ch.  494-158  N.  Y.  S.  607. 

1911,  ch.  206—158  N.  Y.  S.  200. 
1911,  ch.  29S— 15«  N.  Y.  S.  607. 
1911,  ch.  315-158  N.  Y.  S.  553. 
1911,  ch.  335>-158  N.  Y.  S.  974. 
1911.  ch.  501-158  N.  Y.  S.  534. 

1911.  ch.  571—158  N.  Y.  S.  524,  549,  954. 
1911,  ch.  646-111  N.  E.  1057,  217  N.  Y.  424, 
1911.  ch.  781—158  N.  Y.  S.  155.  690. 
1911,  ch.  800-158  N.  Y.  S.  454,  657. 

1911,  ch.  891,  §  47—158  N.  Y.  S.  232. 

1912,  ch.  &3— 111  N.  E.  1057,  217  N.  Y.  424. 
1912.  ch.  253—158  N.  Y.  S.  403. 

1912,  ch.  266-158  N.  Y.  S.  553. 

1912,  ch.  548.  {|  3-158  N.  Y.  S.  981. 

1913,  ch.  145,  §§  10,  11-112  N.  B.  471,  217  N. 
Y.  593. 
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1913, 
1913, 
1913, 
1913, 
1913, 
1913, 
1914, 
1914, 
1914, 
1914, 
1914, 
1914, 
1914, 
1914, 
1915, 
191§, 
1915, 
1915, 
1915, 
1915. 
1915, 

1915, 
1915, 
1915, 
1915, 
1915. 
1915, 
1915, 
1915, 
1915, 
1915. 
1915, 
1915, 
1915, 

1916, 
1915, 
1915, 
1915, 
1915, 
1915, 
1915, 
1915, 
1915, 
1915, 


ch.  155^158  N.  Y.  S.  79. 
ch.  265—158  N.  Y.  S.  867. 
ch.  278-158  N.  Y.  S.  690. 
ch.  600-158  N.  Y.  S.  1099. 
ch.  800-158  N.  Y.  S.  937. 
ch.  820-158  N.  Y.  S.  321.  ^     _ 

ch.  41,  S  2,  group  10-158  N.  Y.  S.  622. 
ch.  358-158  N.  Y.  S.  987. 
ch.  362-158  N.  Y.  S.  1038. 
ch.  369.  f  80-158  N.  Y.  S.  424. 
ch.  414—158  N.  Y.  S.  974. 
ch.  443-158  N.  Y.  S.  450,  981. 
ch.  507,  §  1-158  N.  Y.  S,  21. 
ch.  508-158  N.  Y.  S.  99. 
ch.  11—158  N.  Y.  S.  1024. 
ch.  31-112  N.  B.  169.  217  N.  Y.  466. 
ch.  170-158  N.  Y.  8.  908. 
ch.  257—112  N.  E.  169.  217  N.  Y.  466. 
ch.  279-158  N.  Y.  S.  753. 
ch.  279.  {  1-158  N.  Y.  S.  27.     _    ^    „^ 
oh.  279,  I  6,  subeec.  1-158  N.  Y.  S.  86. 
576. 

ch.  279,  I  H,  sul^M  r    2    158  N.  Y.  S.  903. 
ch.  279,    t  '5.  >.iiUsn.  7-158  N.  Y.  S.  494. 
ch.  279,     ifH-ins  N.  Y.  S.  27,  31.  773. 
ch.  279.    I  le,  20-15S  N.  Y.  S.  262. 
ch.  279.  \  73^158  N,  Y.  S.  903. 
ch.  279,      78^1 5R  N.  Y.  S.  98. 
ch.  279,  ft  .HS^W-15.s  N.  Y.  S.  373. 
ch.  279.  H  101-1  r^S  N\  Y.  S.  635. 
ch.  279,  H  101-117--ir^  N.  Y.  S.  31. 
ch.  279.  h  KIS,  lCi<^158  N.  Y.  S.  635. 
ch.  279.  i  125^158  N.  Y.  S.  773. 
ch.  279.  f  129—158  N.  Y.  S.  806. 
ch.  279,  g   12a   sulJF^^c.  5—158  N.  Y.  S. 
734 

ch.'279,  J  154-158  N.  Y.  S.  27.  373. 
ch.  279.  f  154,  Bubsec.  8-158  N.  Y.  S.  635. 
ch.  279,  f  155-158  N.  Y.  S.  322. 
ch.  279,  f  160-158  N.  Y.  S.  447. 
ch.  279, 1 164,  subsec.  2—158  N.  Y.  S.  322. 
ch.  279,  i  167,  subpec.  1—158  N.  Y.  S.  98. 
ch.  279, 1  178-158  N.  Y.  S.  357. 
ch.  279,  i  180-158  N.  Y.  S.  31. 
ch.  717-158  N.  Y.  S.  289. 
ch.  729-158  N.  Y.  S.  595. 


STOCK. 

Se«   Corporations,    <e=»76-110. 

STOCKHOLDERS. 

See  Banks  and  Banking,  ^=»44,  49. 

STOLEN  INSTRUMENTS. 

S««  BUIs  and  Notes,  «=9382. 

STREET  RAILROADS. 

See  Mandamus.   ^=:»133;    Mhinicipal   Corpora- 
tions, «s»680;    Taxation,  «sd376. 

I.   ESTABLISHMENT.  OOHSTRUCTION, 
AND  MAINTENANCE. 

^=»22(1>  (N.Y.)  While  streets  may  be  used  by 
the  public  for  ordinary  traffic,  the  construction 
of  a  railroad  or  street  railroad  thereupon  does 
not  fall  within  such  rights  and  must  be  author- 
ized by  the  Legislature  as  one  of  the  preroga- 
tives of  sovereignty  .—People  ex  rel.  City  of  New 


York  V.  New  York  Rys.  Co.,  115  N.  B.  49,  217 
N.  Y.  310. 

«©=>3I  (N.Y.Sup.)  iVhere  city  of  New  York 
agreed  with  street  railroad  as  to  tolls  for  operat- 
ing cars  across  a  bridge,  and  thereafter  road  and 
city  made  another  contract,  fuUy  covering  sub- 
ject of  compensation  for  use  of  tracks  over 
bridge  inconsistent  with  earlier  agreement,  road 
was  liable  only  for  diarj^es  provided  by  later 
contract.— City  of  New  York  v.  Brooklyn  Union 
Elevated  R.  Co.,  158  N.  Y.  S.  560. 
^=»40  (N.Y.)  A  contract  between  a  city  and  a 
street  railroad  company  for  the  cessation  by  the 
company  of  its  use  of  streets  does  not  authorize 
the  city  to  order  a  change  in  the  location  of 
tracks.— People  ex  rel.  City  of  New  York  v. 
New  York  Rys.  Co.,  112  N.  E.  49,  217  N.  Y. 
310. 

n.  REGULATION  AND  OPERATION. 

^=>M8(4)  (N.Y.)  An  instruction,  in  .an  action 
for  damage  to  an  automobile,  held  erroneous 
as  making  the  .test  of  negligence  whether  the 
particular  motorman  was  convinced  he  could 
safely  pass.— Mertz  v.  Connecticut  (^.,  112  N. 
E.  166,  217  N.  Y.  475. 

In  an  action  for  damages  to  an  automobile, 
the  refusal  of  a  requested  charge  that  the  mo- 
torman was  negligent  if  he  took  the  risk  of  at- 
tempting to  pass  the  automobile  held  error. — Id. 

STREETS. 

See  Highways ;    Municipal  Corporations,  ^=s> 
658-706,  755^21. 

SUBSCRIPTIONS. 

See  Corporations,  ^=s>76-89. 

SUBSTITUTION. 

See  Novation,  ^=»5 ;  Parties,  ^=:>64. 


See  Action. 


SUIT. 
SUMMONS. 


See  Process. 

SUPERINTENDENTS. 

See  Banks  and  Banking,  ^s>49,  76;    Master 
and  Servant,  ^=^182. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  «s>391-418. 

SURETY  COMPANIES. 

See  Principal  and  Surety,  ^=»57. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE. 

See  New  Trial.  «=»89. 
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SURROGATES'  COURTS. 

Se«  Courts,  «s>472,  484. 

SURVIVORSHIP. 

Se«  Death,  «=>5. 

SYNDICATE. 

See  Joint  Adventares,  ^=»8. 

TAXATION. 

See  Carriers,  «»8;  Domicile,  <e=»2,  4,  8,  10; 
Landlord  and  Tenant,  ^=»66;  Mandamus,  ^=» 
97,  117 ;   Vendor  and  Purchaser,  «=>198. 

in.   UABHilTT  OF  PERSONS  AND 
PBOPEBTT. 

(A)  Private  Persoika  an^  Property  In  Gen- 
eral. 

<$=»75  (N.Y.Sup.)  Under  Tax  Law,  §  255,  re- 
corded mortgage  held  supplemental  to  another 
previously  filed,  and  therefore  exempt  from  tax. 
— Metropolitan  Trust  Co.  of  City  of  New  York 
V.  State  Board  of  Tax  Com'rs,  158  N.  Y.  S. 
796. 

(B)   Corporations  and   Corporate  Stock 
and  Property. 

e=>H2(l)  (N.Y.)  Tax  Law,  1 182,  creates  liabil- 
ity to  the  corporation  tax  from  the  two  facts 
of  (1)  doing  business  in  the  state  (2)  in  a  ca- 
pacity other  than  individual— People  ex  rel. 
Lehigh  &  N.  Y.  R.  Co.  v.  Sohmer,  112  N.  B. 
181,  217  N.  Y.  443. 

$=>I44  (N.Y.)  A  railroad,  formed  to  take  over 
properties  of  another,  which  leased  them  to  a 
third,  and  preserved  its  existence  only  to  com- 
ply with  the  lease,  was  not  liable  under  Tax 
Law,  §  182,  imposing  a  tax  upon  every  corpo- 
ration doing  business  in  the  state. — People  ex 
reL  Lehigh  &  N.  Y.  R.  Co.  v.  Sohmer,  112  N.  B. 
181,  217  N.  Y.  443. 

(D)  ESxemptlons. 
«=»24l(l)  (N.Y.Sup.)  Certificate  of  incorpora- 
tion held  on  its  face  to  show  that  the  corpora- 
tion was  not  entitled  to  exemption  from  taxa- 
tion under  Tax  Law,  §  4,  subd.  7,  exempting 
property  of  benevolent  corporations  only  when 
entirely  used  for  the  purposes  of  the  corpora- 
tion.—Feople  ex  rel.  Forward  Ass*n  v.  Purdy, 
158  N.  Y.  S.  651. 

V.  LEVY  AND  ASSESSMENT. 

(D)   Mode   of   Assessment    off   Corporate 
Stocky  Property,   or   Receipts. 

<&=>376(1)  (N.  Y.  Sup.)  Under  Tax  Law,  J  2, 
subd.  3,  right  of  a  railroad,  under  contract,  to 
run  its  cars  over  the  city's  bridge,  on  the  city's 
tracks,  held  not  a  special  franchise,  regarding 
right  of  the  railroad,  under  section  48,  to  have 
a  deduction  from  city's  taxes  of  payments  under 
the  contract— New  York  Rys.  Co.  v.  Prender- 
gast,  158  N.  Y.  S.  237. 

Right  of  a  railroad,  under  contract,  to  run 
its  cars  over  a  city's  bridge  on  the  city's  tracks, 
being  assessed  as  a  special  franchise,  the  city 
is  estopped  from  denying  it  is  such,  relative  to 


right  of  the  railroad,  under  Tax  Law,  {  48,  to  a 
credit  on  the  tax.— Id. 

That  a  right  was  in  prior  years  assessed  as 
a  special  franchise  is  no  proof  that  it  was  so 
assessed  in  the  years  in  question.— Id. 

A  city,  by  crediting  what  it  receives  from 
certain  railroads,  for  the  right  of  running  their 
cars  over  its  bridge,  on  their  special  franchise 
taxes,  is  not  estopped  from  denying  such  right 
of  credit  to  another  railroad  for  its  payments. 
-Id. 

(B)  Assessment   Rolls    or   Books. 

«=»42l(7)  (N.Y.Sup.)  Under  Tax  Law,  {  21, 
subd.  2^  as  amended  by  Laws  1911,  c.  315,  and 
Laws  1912,  c.  266,  assessment  of  house  and  lot 
on  certain  street,  without  further  description,  is 
void.— Schermerhom  v.  Albany  Syndicate,  158 
N.  Y.  S.  553. 

^=s>42l(7)  (N.Y.Sup.)  An  assessment  of  a  lot  of 
a  nonresident  by  number  held  in  substantial 
compliance  with  1  Rev.  St.  pt.  1,  c.  13,  tit.  2, 
ffll,  12.-Cromwell  v.  Nichols,  168  N.  Y.  S. 

<8=»422  (N.Y.Sup.)  Under  Rev.  St.  pt.  1,  c. 
13,  tit.  2,  fS  1-3,  11;  12,  the  assessment  of  lands 
of  nonresidents,  without  designating  them  as 
such,  in  a  separate  part  of  the  assessment  roll, 
under  a  tract  designation,  as  'Talfouid  Lawn." 
was  not  proper.— Cardwell  v.  Clark,  158  N.  i. 
S.  300. 

Under  Rev.  St  pt.  1,  c  13,  tit  2,  ^  1-3,  11, 
12,  an  aesebsment  roll  beginning  with  a  few 
names,  lands  of  nonresidents  under  a  tract  des- 
ignation following,  then  more  names,  then  an- 
other tract,  so  that  assessments  against  indi- 
viduals for  realty  and  personalty  were  inter- 
spersed between  the  assessments  of  realty  under 
tract  or  map  designation,  was  improper.— Id. 

<S=>442  (N.Y.Sup.)  Under  the  statutory  pre- 
sumption of  regularity  created  by  a  tax  lease, 
the  abseace  of  the  warrant  for  collection  of  a 
40  year  old  assessment  does  not  show  that  it 
was  not  attached,  as  required  by  Laws  1873,  c 
135,  §  4.-CromweU  v.  Nichols,  168  N.  Y.  S. 
556. 

(F)  Bqnallsatlon  of  Assessments. 

<©=»450(2)  (N.Y.Sup.)  Under  Laws  1915,  c.  720. 
and  Tax  Law,  ^  24,  61,  statement  of  state 
board  of  equalisation  to  state  comptroller  of  as- 
sessed valuations  of  property  properly  included 
assessed  valuations  of  bank  stock.— City  of  New 
York  V.  Schoeneck,  158  N.  Y.  S.  595. 
<S=»450(4)  (N.Y.Sup.)  The  city  of  New  York 
has  a  legal  right  to  have  the  question  as  to  le- 
gality of  the  acts  of  the  state  board  of  equaliza- 
tion determined  by  the  conrta— Oity  of  K^ew 
York  V.  Schoeneck,  158  N.  Y.  S.  695. 

VII.  PAYMENT  AND  BEPITNDINO  OB 
RECOVEBT  OF  TAX  PAID. 

<e=5>533  (N.Y.Sur.)  Under  the  Stock  Transfer 
Act,  where  proper  proof  is  offered  to  show  that 
a  transfer  of  securities  was  not  accompanied  by 
the  imposition  of  stamps,  evidence  as  to  the 
transfer  will  not  be  received.— In  re  CHeveland's 
Estate,  158  N.  Y.  S.  1099. 
^=»533  (N.Y.Sup.)  In  a  proceeding  to  assess 
a  transfer  tax,  there  being  no  provision  of  the 
Transfer  Tax  Law  preventing  passing  of  title 
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to  stock  bearing  no  tranefer  tax  stamps,  the 
presence  or  absence  of  stamps  was  immaterial. 
-In  re  Mills'  Estate,  15S  N.  Y.  S.  1100. 

IX.   SALE  OF  IiAim  FOR  HONPAT- 
MENT  OF  TAX. 

^=»693  (N.Y.Sup.)  The  statutory  presumption 
from  leases  for  unpaid  taxes  that  the  tax  was 
legally  imposed,  and  the  proceedings  and  sale 
were  required,  applies  to  the  giving  of  notices  of 
sale  and  redemption.— Cromwell  v.  Nichols,  158 

N.  Y.  s.  see. 

XI.   TAX  TITLES. 

(A)  Title  and  Rlfirhta  of  Pnrcbaaer  at  Tax 
Sale. 

^»734(10)  (N.Y.Sup.)  The  failure  of  the  receiv- 
er's return  to  give  the  name  of  the  person  fail- 
ing to  pay  tax,  as  required  by  Laws  1873,  c. 
135,  i  13,  does  not  invalidate  a  sale  for  taxes 
of  lots  assessed  by  numbers  pursuant  to  Rev.  St 
pt.  1,  c.  13,  Ht.  2.  §§  11,  12.— Cromwell  v. 
Nichols,  158  N.  Y.  S.  556. 

A  lease  made  in  1878  for  taxes  assessed  in 
1873  is  not  invalidated  by  the  failure  of  the 
county  treasurer  to  file  a  duplicate  of  the  sale 
with  the  county  clerk,  as  required  by  Laws 
1873,  c.  135,  J  17,  which  was  amended  bv  Laws 
1876,  c.  261,  so  as  not  to  require  the  nling  of 
the  duplicate.— Id. 

(B)   Tax  Deed*. 

«=>764(1)  (N.Y.pSup.)  Where  the  description  of 
land  sold  for  taxes  is  so  erroneous  as  not  to 
identify  the  land,  the  conveyance  is  void. — 
Rhinehart  v.  0'Ck)nnor.  158  N.  Y.  S.  337. 

<Ss»788^)  JN.Y.Sup.)  Recording,  under  Tax 
Li^w,  §1  131,  132,  a  tax  conveyance,  the  de- 
scription of  which  is  insufficient,  does  not  aid 
the  conveyance.— Rhinehart  v.  O'Connor,  158  N. 
Y.  S.  337. 

(C)   Action*  to  Conflrm  or  Try  Title. 

<S=>799  (N.Y.Sup.)  Under  Code  Civ.  Proc.  §{ 
1638,  1639,  action  to  compel  determination  of 
claim  under  tax  deed  may  be  maintained,  though 
assessment  is  void  on  its  face.— Schermerhom  v. 
Albany  Syndicate,  158  N.  Y.  S.  553. 

«©=>805(1)  (N.Y.Sup.)  Tax  Law,  §  132,  pro- 
viding that  application  or  action  to  cancel  tax 
conveyances  made  by  the  comptroller,  county 
treasurer,  or  county  judge  shall  be  made  or 
brought  within  a  year,  is  a  statute  of  limitation. 
— CardweU  v.  Clark,  158  N.  Y.  S.  300. 

Xm.   LEOACT.  INHERITANCE,  AND 
TRANSFER  TAXES. 

^=»878(2)  (N.Y.)  Disclaimer  by  appointees  of 
title  under  power  of  appointment  which  they 
would  otherwise  take  under  a  will  probated  be- 
fore transfers  were  taxable,  held  to  defeat  trans- 
fer tax.— In  re  King's  Estate,  111  N.  E.  1060, 
217  N.  Y.  358. 
Appointees'  disclaimer  of  title  under  power  of 


appointment  KM  not  to  defeat  transfer  tax,  as 
title  claimed  under  will  probated  before  transfers 
were  taxable  depended  on  application  of  tech- 
nical rules  of  construction.— Id. 

Exemption  from  transfer  tax  by  reason  of  dis- 
claimer under  power  of  appointment  and  claim 
of  title  under  an  earlier  will  must  appear  with 
reasonable  certainty,  and  not  be  laboriously 
spelled  out  with  the  aid  of  rules  of  construc- 
tion.—Id. 

^s»885  (N.Y.Sur.)  The  portion  of  the  remaind- 
er after  a  wife's  beneficial  life  estate,  which  she 
is  authorized  to  appoint,  is  not  presently  tax- 
able under  Tax  Law,  fi  230,  as  amended  in  1911 
(Laws  1911,  c.  800).— In  re  Neher's  Estate,  158 
N.  Y.  S.  454. 

Under  the  express  provisions  of  Tax  Law,  § 
230,  as  amended  by  Laws  1911,  c.  800,  the  re- 
mainder after  the  wife's  beneficial  life  interest, 
which  she  is  not  anttiorized  to  appoint,  but 
which  may  be  disposed  of  by  her,  is  presently 
taxable.— Id. 

<d=>895(3)  (N.Y.Sur.)  Upon  hearing  before  a 
transfer  tax  .appraiser  a  witness  should  be  al- 
lowed to  answer  any  question,  even  if  objected 
to,  that  may  assist  m  determining  the  value  of 
the  property,  as  the  materiality  of  the  answer 
may  be  considered  by  the  surrogate  upon  appeal. 
-In  re  Bell's  Estate.  158  N.  Y.  S.  142. 

^=>895(5)  (N.Y.Sur.)  Upon  hearing  before  a 
transfer  tax  appraiser  to  ascertain  the  value  of 
a  decedent's  estate,  an  affidavit  submitted  by 
the  state  comptroller,  while  an  element  to  be 
considered,  is  not  sufficient  in  itself  to  prove 
the  value  of  a  mortgage.— In  re  Bell's  Estate, 
158  N.  Y.  S.  142. 

<g=>895(6)  (N.Y.Sur.)  Though  the  executor  of 
deceased  compromised  claims  by  next  of  ki.:k, 
paying  them  a  large  sum,  such  sum  will  not  be 
deducted  from  the  assets  of  the  estate  for  the 
purpose  of  assessing  transfer  taxes.— In  re 
Stockwell's  Estate,  158  N.  Y.  S.  820. 

<e=5>895(e)  (N.Y.Sur.)  Where  the  decedent  be- 
queathed the  residue  of  his  estate  to  his  widow, 
without  positively  indicating  that  it  should  re- 
place her  dower  interest,  she  could,  before  valu- 
ation for  taxation,  have  her  dower  deducted  from 
the  value  of  the  real  estate  bequeathed  to  her.— 
In  re  Browning's  Estate,  158  N.  Y.  S.  655. 

Debts  in  the  state  of  probate  should  be  de- 
ducted from  the  assets  in  such  state  on  ap- 
praisement for  taxation.— Id. 

<e=»895(7)  (N.Y.Sur.)  Under  Code  Ov.  Proc.  § 
2753,  the  fact  that  one  of  the  executors  had 
represented  the  estate  as  an  attorney  does  not. 
warrant  a  transfer  tax  appraiser  in  refusing:  to 
allow  compensation  for  services  in  his  official 
capacity  as  expenses  of  administration.— In  re 
Bell's  Estate,  158  N.  Y.  S.  142. 

The  cost  of  foreclosing  a  mortgage  is  an  ex- 
pense of  administration. — Id. 
«S=>895(7)  (N.Y.Sur.)  Where  the  testator  em- 
powered trustees  under  the  will  to  sell  real 
estate,  but  did  not  require  sale,  which  was  not 
necessary  to  the  administration,  no  sale  having 
been  maide,  their  commissions  could  not  be  de- 
ducted from  the  assets  of  the  estate  on  appraise- 
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ment  for  taxation.— In  re  Browning's  Estate, 
158  N.  Y.  S.  665. 

Administration  expenses  in  the  state  of  pro- 
bate should  be  deducted  from  the  assets  in  such 
state  on  appraisement  for  taxation.— Id. 
«=»897  (N.Y.Sup.)  Under  Tax  Law,  §  230.  as 
amended  by  Laws  1911,  c.  800,  taxation  of  pow- 
er of  appointment  of  remainder  was  properly 
held  in  abeyance  until  the  appointment  was  ex- 
ercised or  the  remainder  vested,  and,  in  the  ab- 
sence of  any  determination  of  the  tax,  the  re- 
mainder was  to  be  appraised  at  its  full  value. — 
In  re  Bucki's  Estate.  158  N.  Y.  S.  657. 

In  inheritance  tax  proceeding  under  Tax  Law, 
§  230,  as  amended  by  Laws  1911,  c.  800,  to  ap- 
praise value  of  a  life  estate,  the  surrogate  had  no 
authority  to  pass  upon  the  value  of  the  remain- 
der.—Id. 

^=>900(4)  (N.Y.Sur.)  Where  a  transfer  tax  ap- 
praiser refuses  to  allow  material  questions,  the 
report  will  be  remanded  for  further  testimony. 
—In  re  BelFs  Estate.  158  N.  Y.  S.  142. 
«=»900(5)  (N.Y.Sup.)  Under  Tax  Law,  §§  230, 
231,  providing  for  pro  forma  approval  by  surro- 
gate of  report  of  appraiser  of  transfer  tax,  and 
section  232,  providing  for  appeal  to  the  surrogate 
from  such  approval,  an  appeal  from  the  surro- 
gate's final  decision  runs  to  the  appellate  divi- 
sion.—In  re  Stcinwender's  Estate,  158  N.  Y.  S. 
779. 

^=:»900(5)  (N.Y.Sup.)  In  a  transfer  tax  pro- 
ceeding, there  being  no  evidence  before  the  ap- 
praiser whether  stock  transfer  stamps  were  af- 
fixed to  stock  subject  of  an  alleged  gift  inter 
vivos  by  the  deceased,  and  no  objection  on  this 
ground,  a  motion,  on  appeal  to  the  surrogate, 
to  strike  out  evidence  as  to  the  pifts  inter  vivos, 
was  properlv  denied.— In  re  Mills'  Estate,  158 
N.  Y.  S.  llOO. 

^=>900(5)  (N.Y.Sur.)  In  a  proceeding  for  the 
assessment  of  a  transfer  tax,  where  it  did  not 
appear  that  stamps  were  not  affixed  to  securities 
transferred'  by  an  alleged  gift  inter  vivos,  and 
proof  of  the  transfer  was  received  without  ob- 
jection, the  question  will  not  be  reviewed  on  ap- 
peal.—In  re  Cleveland's  Estate,  158  N.  Y.  S. 
10D9. 

TEACHERS. 

See  Schools  and  School  Districts. 

TELEGRAPHS  AND  TELEPHONES. 

See  Injunction,  ^s»67. 

n.   REGITI.ATION  AND  OPERATIOIT. 

®=:>44  (N.Y.Sup.)  Where  the  right  to  market 
quotations  is  purchased  by  a  telegraph  company 
from  a  stock  exchange,  subject  to  approval  by 
the  exchange  of  applicants  for  market  quota- 
tion service,  such  service  may  be  furnished  to 
one  not  so  approved,  but  not  shown  to  be  con- 
ducting a  bucket  shop  or  illegal  business,  not- 
withstanding Penal  Law,  §  552.— Tucker  v. 
Western  Union  Telegraph  Co.,  158  N.  Y.  S. 
95ft. 

A  market  quotation  service  is  part  of  the  serv- 
ices which  a  telegraph  company  renders  under 
its  charter,  and  which  it  must  render  with  im- 
partiality and  good  faith.— Id. 


TENDER. 

See  Sales,  ^=»159;  Vendor  and  Pnrcbaser,  e=» 

170. 

TENEMENT  HOUSES. 

See  Landlord  and  Tenant,  ^=»164,  109. 

THEATERS  AND  SHOWS. 

See  Injunction,  ^=s>77,  85.  151- 
^=»3  (N.Y.'Sup.)  The  mayor  of  a  municipality 
may  revoke  tne  license  for  a  motion  picture 
theater  without  notice  to  the  licensee:  the 
premises  having  been  leased. — Genesee  Recrea- 
tion Co.  of  Rochester  v.  Edgerton,  158  N.  Y.  S. 
421. 

Under  Rochester  City  Charter,  |  47,  it  ia  the 
duty  of  the  mayor  to  revoke  the  license  for  a 
motion  i>icture  theater,  when  it  was  unsafe  and 
its  interior  arrangement  was  not  in  accordance 
with  ordinances. — Id. 

That  a  motion  picture  inculcates  a  moral  les- 
son does  not  necessarily  prevent  it  from  being 
indecent.— Id. 

TIME. 

See  Bankruptcy,  «=>314;  Contracts,  «=»212; 
Corporations,  ^s»89;  Eminent  Domain,  ^=» 
247;  Frauds,  Statute  of,  ($s»53;  Interest; 
Justices  of  the  Peace,  ^i=>155;  Landlord  and 
Tenant,  ^=>227;  Principal  and  Surety,  ^=> 
105-108;  Sales,  «©=»81,  126;  Vendor  and 
Purchaser,  ^=»75-78;   Wills,  «s>e99,  865. 

TITLE. 

See  Adverse  Possession;  Highways,  *=»S0: 
Landlord  and  Tenant,  ^=s>61,  66;  Mnnicipal 
Corporations,  ^s>658;  Specific  Performance, 
^=>95;  Taxation,  «=s>734r-S05 ;  Vendor  and 
Purchaser,  i®=>35,  130,  134. 

TOOLS. 

See  Master  and  Servant,  «=»103-124. 

TORTS. 

See  Action.  <g=s>28:  Courts.  «=>188;  Damages; 
Death ;  Fraud ;  Libel  and  Slander ;  Malicious 
Prosecution;  Municipal  Corporations,  ^=> 
755-821;  Negligence:  Nuisance;  Principal 
and  Agent,  ^=>158,  159;  Sheriffs  and  Con- 
stables;   Trover  and  Conversion. 


(N.Y.Sup.)  Civil  Rights  Law,  H  50,  51, 
protecting  individuals'  rights  of  privacy  in  the 
use  of  their  names  or  portraits,  does  not  extend 
to  a  copartnership,  which  is  an  association  of 
individuals  for  purposes  of  trade.— Bosenwasser 
V.  Ogoglia.  158  N.  Y.  S.  56. 

TOWNS. 

See  Counties;  Municipal  Corporationa. 

TRADE  UNIONS. 

^s>4  (N.Y.Sup.)  In  action  to  compel  plaintiff's 
reinstatement  as  a  member  of  a  United  B^othe^ 
hood  and  for  damages,  held,  that  the  local  unioo 
had  jurisdiction  of  the  charge  asrainst  plaintiff, 
and  that  the  court  would  not  disturb  the  ded- 
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sion  of  expulsion.— Drazen  v.  Ciirby,  158  N.  Y. 
S.  507. 

^=»7  (N.Y.Sup.)  Local  union  of  United  Gar- 
ment Workers  of  America,  a  minority  of  whose 
members  adhered  to  the  organization  thereunder, 
held  entitled  to  deposits  made  by  the  union  out 
of  dues,  etc..  as  against  majority  of  members 
who  had  affiliated  with  defendant  organization. 
— Brownfield  v.  Simon,  158  N.  Y.  S.  187. 
^=97  (N.Y.Sup.)  Branch  of  labor  union,  which 
collected  its  funds  from  its  members,  held  to 
have  title  thereto  under  the  constitution  of  the 
union.— CNeiU  v.  Delaney,  158  N.  Y.  S.  065. 

Majority  of  members  of  branch  of  longshore-, 
men's  union,  which  was  organized  and  its  funds' 
collected  under  its  members'  express  agreement 
that  the  branch  should  have  a  definite  name  and 
purpose  inseparably  connected  with  the  parent 
union,  could  not,  in  course  of  disruption  of  the 
branch,  transfer  its  funds  to  another  organiza- 
tion.—Id. 

TRANSFER. 

See  Judges,  ^sd56. 

TRANSFER  OF  CAUSES. 

See  Courts,  «=s>484,  485. 

TRANSFER  TAX. 

See  Taxation.  «sd533,  87&-«00. 

TRIAL 

See  Costs;   Criminal  Law,  ^=>663-730 ;   Jury ; 

New  Trial;  Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  yarious  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal. 

X.  NOTICE  OF  TRIAL  AND  PREIiIMI- 
HART  PROCEEDIKGS. 

^=»3  (N.Y.Sup.)  Discretion  vested  by  Code  Civ. 
Proc.  S  973,  providing  for  the  separate  trial  of 
issues,  is  to  discern  and  enforce  course  prescrib- 
ed by  law,  and  not  to  effect  arbitrary  will  of 
judge.— McGurty  v.  Delaware,  L.  &  W.  R.  Co., 
158  N.  Y.  S.  285. 

The  usual  negligence  case,  with  release  plead- 
ed as  defense,  does  not  ordinarily  call  for  sepa- 
ration of  issues  and  previous  trial  of  release 
issue,  under  Code  Civ.  Proc.  f  973,  providing 
for  separate  trial  of  issues.— Id. 

Under  Code  Civ.  Proc.  §  968,  subd.  1,  provid- 
ing for  }]ury  trial  of  issue  of  fact  in  action  for 
money  judgment,  which  section  declares  the 
constitutional  right  to  jury  trial,  separating  re- 
lease issue  for  prior  trial  by  court  without  jury 
in  plaintiffs  personal  injury  case  against  rail- 
road held  error.— Id. 

In  exercising  discretion  to  separate  issnes, 
under  Code  Civ.  Proc.  S  973,  court  should  con- 
sider any  hardsiiip  involved,  to  what  extent  is- 
sues will  be  twice  tried,  and  amount  of  addition- 
al expense  entailed  on  parties.— id. 

n.  DOCKETS,  LISTS,  AND  0AIJ5N- 
DARS. 

^=»9(1)  (N.Y.Sup.)  Where  no  notice  of  trial 
was  served  on  defendant  by  plaintiff,  and  no 


new  note  of  issue  filed  as  to  him,  the  order 
granting  plaintiff's  motion  to  set  the  case  down 
peremptorily  for  trial  was  improper. — Conlon  v. 
Marsh.  158  N.  Y.  S.  257. 

IV.   REOEPTIOK  OF  EVIDENCE. 

(B)   Order    of    Proof,    Rebuttal,    and    Re- 
openlnir  Case. 

^=»59(2)  (N.Y.Sur.)  The  order  of  proof  at  com- 
mon law  is  always  in  the  discretion  of  the  trial 
judge  presiding  at  jury  trials.— In  re  Vetter's 
Will,  168  N.  Y.  S.  450. 

^=»60(1)  (N.Y.Sup.)  In  action  against  railroad 
for  setting  fire  to  plaintiflPs  barn,  the  court's 
temporary  exclusion  of  evidence  as  to  sparks 
thrown  by  other  engines,  until  the  evidence 
showed  some  connection,  held  not  to  raise  cor- 
rectness of  the  ruling.— Buhrmaster  v.  New  York 
Cent  &  H.  R.  R.  Co..  158  N.  Y.  S.  712. 

V.  ARGUMENTS  AND  CONDUCT  OF 

COX7N8EL. 

^=>127  (N.Y.Sup.)  In  an  action  for  personal 
inpury,  court's  refusal  to  withdraw  juror  after 
witness  for  defendant  was  asked  on  cross-ex- 
amination whether  he  was  the  physician  for  the 
insuring  company  in  the  case,  and  had  answer- 
ed that  he  was  for  the  defendant's  attorney, 
held  reversible  error,  notwithstanding  amend- 
ment to  Code  Civ.  Proc.  §  1180  (Laws  1911, 
c.  206),  effective  September  1,  1911.— O'Brien 
V.  Hencken  &  Willenbro<*  Co..  158  N.  Y.  S. 
200. 

VI.  TAKING   CASE   OR   QUESTION 

FROM  JURT. 

(A)   ^neatlons  of  Law  or  of  Faet  In  Gen* 
oral. 

i$=s>l48  (N.Y.Sup.)  Where  at  the  close  of  a 
case  both  parties  move  for  the  direction  of  a 
verdict,  and  one  party  makes  timely  withdrawal 
of  his  motion,  he  is  not  entitled  to  a  submis- 
sion on  all  the  facts,  but  must  point  out  the 
specific  questions  he  desires  submitted.— Parker- 
Smith  V.  Prince  Mfg.  Co.,  158  N.  Y.  -S.  346. 

(C)  Dlamisval  or  Nonsnlt. 

^s>l65  (N.Y.Sup.)  On  motion  for  nonsuit, 
plaintiff  is  entitled  to  the  most  favorable  infer- 
ences to  be  drawn  from  the  evidence.— Mustavoi 
V.  St.  John  the  Baptist  Foundation,  158  N.  Y. 
S.  717. 

Vn.   INSTRUCTIONS   TO  JURT. 

(A)  Province   of  Conrt   and  Jury   in   Gen- 
eral. 

^=s>l9l(8)  (N.Y.Sup.)  Where  court  charged  that 
brakeman  could  not  recover  for  injuries  in  cou- 
pling cars,  if  cars  were  moving,  request  to 
charge  that  there  could  be  no  recovery,  if  cars 
at  a  standstill  were  from  4  to  6  feet  apart,  was 
properly  refused,  where  therh  was  a  question  of 
fact  as  to  distance  between  cars  for  coupling. — 
Knapp  V.  Niagara  Junction  Ry.  CJo.,  158  N.  Y. 
S.  040. 

(C)  Form*  Requisites,  and  Snfllelener. 

^=:»232(2)  (N.Y.Sup.)  In  action  against  railroad 
for  injuries  to  conductor,  request  of  defendant's 
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counsel  for  direction  of  jury  to  find  specially 
what  proportion  of  plaintiff's  negligence  contrib- 
uted to  accident  held  properly  refused,  as  not 
presenting  with  sufficient  concretcness  the  form 
for  special  verdict.— McAuliffe  v.  New  York 
Cent.  &  H.  R.  R.  CJo.,  158  N.  Y.  S.  922. 

fD)  Applicability    to    Pleadlnff*    and    Evi- 
dence. 

«=»252(8)  (N.Y.Sup.)  When  one  on  a  motor- 
cycle, threatened  by  collision  with  a  motor  truck, 
was  injured  bv  running  into  it,  but  there  was  no 
evidence  that  he  was  confused,  or  lost  control  of 
his  machine,  an  instruction  suggesting  that  the 
threatened  danger  might  have  upset  him  and  bis 
control  of  the  machine  is  error.—Berckhemer  v. 
Empire  Carrying  Corp.,  158  N.  Y.  S.  856. 
^=>252(11)  (N.Y.Sup.)  In  servant's  action  for 
injury,  submission  of  defendant's  duty  to  provide 
safe  place  to  work  h^d  inapplicable  to  the  facts. 
—Mullen  V.  Luis  O.  Frees  Const.  Co.,  158  N.  Y. 
S.  802. 

(B)  Requests  or  Prayers. 

«=»260(1)  (N.Y.Sup.)  It  was  not  error  to  re- 
fuse a  requested  instruction,  where  the  court 
had  already  charged  fully  and  fairly  upon  the 
subject.— Schoenberr  v.  Hartfield,  158  N.  Y.  S. 
388. 

(G)  Ooastmctioa  aad  Operation. 

^=:»296(2)  (N.Y.Sup.)  In  an  action  to  replevin 
goods  sold,  there  being  no  evidence  of  intent  not 
to  pay  therefor,  error  in  a  charge  which  told  the 
jury  they  must  find  for  plaintiff  if  defendant 
bought  the  goods  knowing  that  he  was  insolvent, 
was  not  cured  by  a  charge  that  the  fact  he  was 
insolvent  does  not  mean  that  he  did  not  intend 
to  pay,  and  that  if  he  did  intend  to  pay  the 
contract  was  not  vitiated,  unless  he  made  fraud- 
ulent statements.- Mann  v.  Pusrin,  158  N.  Y. 
S.  906. 

<g=»296(4,  5)  (N.Y.Sup.)  A  clear  statement  of 
the  applicable  law  in  the  last  charge  in  the  in- 
struction held  to  effectually  cure  any  error  in  an 
earlier  portion  of  the  instruction.— Borclchemer 
V.  Empire  Carrying  Corp.,  158  N.  Y.  S.  856. 

Vm.   CU8TODT,    OONDUOT.   AND   DE- 
LIBERATIONS   OF  JURY. 

^=>315  (N.Y.Sup.)  The  issue  of  contributory 
negligence  having  been  made,  a  verdict  of  $760 
to  plaintiff,  who  by  reason  of  injuries  in  falling 
into  an  elevator  well  spent  $500,  was  unable  to 
work  for  one  year,  and  received  more  or  less 
permanent  injuries,  indicated  compromise  to 
avoid  disagreement,  and  could  not  stand.— Miller 
V.  Barker,  Rose  &  Clinton  Co.,  158  N.  Y.  S. 
865. 

IZ.   VERDICT. 
(B)   Speelal  Interrogratorles  and  Flndlnw* 

^=s»350(6)  (N.Y.Sup.)  In  actions  against  rail- 
road companies  for  deaths  of  or  injuries  to  em- 
ployes under  the  federal  Employers*  Liability 
Act,  it  is  preferable  that  juries  return  q>ecial 
verdicts,  relative  te  reduction  of  damages  by 
contributory  negligence,  elicited  by  proper  ques- 
tions, under  CSv.  Code  Proc.  8  1187.— McAuliffe 
V.  New  York  Cent  &  H.  R.11.  Co.,  158  N.  Y. 
S.  922. 


X   TRIAIi  BT  COURT. 

CB)  Fladlnffs  of  Fact  and  Conelaaloas 
of  L«a^v. 

«8=>392(3)  (N.Y.Sup.)  Under  Code  Cliv.  Proc.  § 
1022,  requests  of  parties  for  proposed  findings 
of  fact,  but  not  for  any  conclusions  of  Jaw, 
would  be  returned  to  derk,  that  amended  find- 
ings be  presented  in  their  stead.— Shenk  r. 
Oliva,  158  N.  Y.  S.  437. 

^=»398  (N.Y.Sup.)  In  action  for  damages  for 
defendant's  breach  of  agreement  to  furnish  an 
auto  truck  for  30  days  at  $24  per  day,  with 
counterclaim  for  4  days'  services,  judgment  for 
plaintiff  for  $700,  including  allowance  of  $96  as 
counterclaimed,  held  erroneous,  as  being  in  ef- 
fect two  inconsistent  judgments.— Hochberg  (con- 
tracting Co.  V.  F.  &  P.  Auto  Transp.  Co.,  158 
N.  Y.  S.  879. 

TROVER  AND  CONVERSION. 

See  Action,  ^s»28;   Appeal,  ^s>1152;  0>nrts, 
<e=»188.  ^^ 

n.  ACTIONS. 

(A)  Rlfflfct  of  Aetloa  and  Defeases. 

^s;»25  (N.Y.Sup.)  Conversion  is  peracmal,  and 
cannot  be  supported  against  copartners,  in  the 
absence  of  a  showing  that  they  both  participat- 
ed in  the  acts  of  conversion.— Handlor  v.  Perl- 
berg,  168  N.  Y.  S.  706. 

(B)   Jairladletlon,    Parties,    PrellntlitarT' 
Proceedlnffs,  and  Pleadtnir* 

<e=>34(2)  (N.Y.Sup.)  Where  a  debtor  aasigne<l 
certain  accounts  as  security,  he  to  collect  them 
and  account  for  same,  and  bold  any  goods  sold, 
but  returned,  for  assignee,  and  there  was  no 
evidence  as  to  amount  collected,  or  value  of 
goods  returned,  judgment  for  conversion  was 
unauthorized.— Security  Bank  of  New  York  v. 
Gotthoffer,  158  N.  Y.  S.  558. 

(O  Bvtdenee. 

^=^35  (N.Y.Sup.)  In  an  action  for  conyersion 
of  brass,  held,  that  the  presumption  that  plain- 
tiff's possession  was  lawful  can  be  rebutted  only 
by  affirmative  proof  that  the  person  who  sold 
the  brass  to  the  plaintiff  never  had  title  to  it 
— Muhlstein  v.  New  York  Ont.  R.  Co.,  158  N. 
Y.  S.  801. 

(D)  Damages. 

^=s>47  (N.Y.Sup.)  In  an  action  for  conversion 
of  napkins  and  towels,  the  measure  of  damages 
was  not  the  market  price  of  new  articles  on  the 
date  of  the  alleged  conversion,  when  they  had 
been  used  for  seven  months;  the  life  of  such 
goods  being  ordinarily  not  to  exceed  eight 
months.— Independent  Linen  Supply  &  Steam 
Laundry  Co.  v.  Zakrowsky,  168  N.  Y.  S.  721. 
^=:»62  (N.Y.Sup.)  An  award  of  damages  for  the 
value  of  goods  at  the  market  value  on  the  date 
of  the  alleged  conversion  is  excessive,  where 
the  goods  have  been  used  for  seven  months; 
their  ordinary  life  being  not  to  exce^  eight 
months.— Independent  Linen  Supply  A  Stfam 
Laundry  Co.  v.  Zakrowsky,  158  N.  Y.  S.  721. 

(B)  Trial,  Jndorment,  and  Review. 

^=»69  (N.Y.Sup.)  In  an  action  for  con  version 
of  specific  chattels,  no  judgment  for  the  re 
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turn  of  the  goods  can  be  rendered.— Handler  y. 
Perlberg,  158  N.  Y.  S.  706. 

TRUST  DEEDS. 

See  Mortgages. 

TRUST  FUNDS. 

See  Principal  and  Agent,  «=:>159. 

TRUSTS. 

See  Charities,  ^=>4:  Conversion.  ^s»ll;  Ex- 
ecutors and  Administrators,  ^s»43;  Monopo- 
lies;   Wills,  4»»634,  686. 

I.   CREATION,  EXISTENCE,  AND   VA- 

UDITY. 

(A)  Bxpreaa    Trnvts. 

«=»30'/2(l)  (N.Y.Sup.)  Tripartite  agreement 
among  insurance  company,  its  agent,  and  his 
creditors,  by  which  the  company  would  retain 
past  and  future  renewal  commissions  due  the 
agent,  to  pay  interest  and  principal  due  cred- 
itors, the  agent  to  remain  in  its  employ  and  the 
creditors  to  refrain  from  suit  for  three  years, 
held  to  create  a  trust  for  creditors  and  make 
the  company  a  trustee.— Hart  v.  Equitable  Life 
Assur.  Society  of  the  United  States,  158  N.  Y. 
S.  1063. 

es=>6\iB)  (N.Y.Sup.)  Tripartite  agreement 
among  insurance  company,  its  agent,  and  his 
creditors,  by  which  the  company  would  retain 
past  and  future  renewal  commissions  due  the 
agent,  to  pay  interest  and  principal  due  cred- 
itors, the  agent  to  remain  in  its  employ  and 
the  creditors  to  refrain  from  suit  for  three 
years,  was  not  terminated  at  the  end  of  the 
three-year  period,  which  applies  only  to  the 
right  of  the  creditors  to  sue. — Hart  v.  Equi- 
table Life  Assur.  Society  of  the  United  States, 
158  N.  Y.  S.  1063. 

Payments  by  trustee  to  trust  after  termina- 
tion of  trust,  and  the  assignment  by  him  to 
beneficiary,  held  not  a  recognition  that  the 
trust  was  still  in  force.— Id. 

Agreements  of  beneficiary  giving  trustee  first 
lien  on  trust  funds  held  to  have  no  other  effect 
than  to  terminate  the  trust  from  their  date. 
-Id. 

II.   CONSTRUCTION    AND  OPERA- 
TION. 

(B)   Estate  or  Interest  off  Trustee  and  of 
Cestni  ^ae  Trnst* 

^=3134  (N.Y.Sur.)  Under  Personal  Property 
lyaw,  f  11,  which  makes  Real  Property  Xaw,  §§ 
100,  101,  applicable  to  trusts  in  personalty,  a 
trustee  who  held  personalty  to  pay  the  income 
to  a  life  tenant,  the  remainder  being  left  to  an- 
other, takes  only  an  estate  sufficient  to  enable 
him  to  execute  the  trust— In  re  Van  Kleeck,  158 
K  Y.  S.  539. 

in.    APPOINTMENT,    QUAUFICA- 

TION,  AND   TENURE   OF 

TRUSTEE. 

^s»l62  (N.Y.Sup.)  Creditors'  agreement,  giving 
trustee  prior  lien  on  future  trust  funds,  held  to 


release  the  trustee  from  further  acting  as  such 
under  the  trust  agreement.-— Hart  v.  Equitable 
Life  Assur.  Society  of  the  United  States,  158 
N.  Y.  S.  1063. 

V.   EXECUTION  OP  TRUST  BT  TRUS- 
TEE  OR  BT  COURT. 

<S;=>274(1)  (N.Y.Sup.)  Under  a  life  trust  for  in- 
vestment and  payment  of  income  to  the  creator 
of  the  trust  with  discretion  to  sell,  and  upon 
her  death  the  trust  estate  to  go  to  her  admin- 
istrator, held  charges  arising  from  the  real 
property  after  death  of  beueficiary  should  be 
paid  from  the  proceeds  of  the  real  property  sold. 
—United  States  Trust  Co.  of  New  York  v.  Kid- 
dle, 158  N.  Y.  S.  1011. 

Under  a  life  trust  for  investment  and  pay- 
ment of  income  to  the  creator  of  the  trust  with 
discretion  to  sell,  and  upon  her  death  the  trust 
estate  to  go  to  her  administrator,  heldf  after 
death  of  beneficiary,  the  expenses  of  closing  the 
trust  estate,  composed  of  real  property  includ- 
ing trustee's  commissions,  should  be  paid  from 
the  proceeds  of  the  real  property  sold.— Id. 

VI.  ACCOUNTING  AND    COMPENSA- 
TION OP  TRUSTEE. 

^=:»29l  (N.Y.Sup.)  Any  beneficiary  of  an  ex- 
press trust  can  call  the  trustee  to  account. — 
Hart  V.  Equitable  Life  Assur.  Society  of  the 
United  States,  158  N.  Y.  S.  1063. 
^=»296  (N.Y.Sup.)  Creditors'  agreement,  giv- 
ing trustee  prior  lien  on  future  trust  funds, 
did  not  relinquish  his  right  to  an  accounting 
as  beneficiary  of  the  prior  trust  agreement,  to 
which  he  was  a  party.— Hart  v.  Equitable  Life 
Assur.  Society  of  the  United  States,  158  N.  Y. 
S.  1063. 

^=>305  (N.Y.Sup.)  Agreements  of  creditor  and 
debtor,  intended  to  influence  acts  of  trustee,  up- 
on w^hich  trustee  acted,  are  admissible  in  the 
creditor's  suit  against  the  trustee  for  an  ac- 
counting.—Hart  V.  Equitable  Life  Assur.  So- 
ciety of  the  United  States,  158  N.  Y.  S.  1063. 

^==>3I6(1)  (N.Y.Sur.)  Where  testator  provided 
that  a  trust  should  terminate  upon  the  death  of 
the  life  tenant,  the  trustees  had  no  authority 
to  collect  rents  after  such  death,  and  therefore 
were  not  entitled  to  commissions  on  such  rents. 
—In  re  Suarez's  Estate,  158  N.  Y.  S.  140. 

Testamentary  tmstees  were  not  entitled  to 
commissions  upon  the  value  of  realty  held  in 
trust  during  the  life  of  testator's  wife,  notwith- 
standing power  of  sale,  where  such  power  was 
not  exercised,  and  testator's  issue  became  enti- 
tled to  po.ssession  immediately  upon  life  tenant's 
death.— Id. 

^=»326  (N.Y.Sur.)  Upon  accounting  by  a  trus- 
tee, the  surrogate  has  jurisdiction  to  deter- 
mine who  is  legally  entitled  to  the  corpus  of  the 
trust  fund ;  the  trustee  being  entitled  to  demand 
that  payment  be  made  to  such  person.— In  re 
Van  Kleeck,  158  N.  Y.  S.  539. 


UNIONS. 


See  Trade  Unions. 
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UNITED  STATES. 

See  Indians. 

USAGES. 

See  Oustoms  and  Usages. 

USE  AND  OCCUPATION. 

^s>2  (N.Y.Sup.)  In  action  for  use  and  occupa- 
tion of  part  of  a  woolen  plant  other  than  that 
leased  by  defendants,  held,  that  the  defendant 
had  been  licensed  to  make  such  incidental  use 
as  would  not  interfere  with  j;)laintiflrs  use  of  the 
remaining  part,  and  that  it  was  not  liable. — 
James  Roy  Co.  v.  Roy  Woolen  Co.,  158  N.  Y. 
S.  755. 

VACATION. 

See  Execution,  ^s»161,  163;  Injunction,  ^=s» 
170;   Judgment,  ^=»ieO. 

VARIANCE. 

See  Pleading,  ^=»385,  396. 

VENDOR  AND  PURCHASER. 

See  Brokers,  ^=961:  Frauds,  Statute  of,  ^=s> 
75;  Mines  and  Minerals,  ^=>53;  Mortgages, 
^s>372;  Sales;  Specific  Performance,  ®=» 
95;    Taxation.  <8=>693. 

I.   REQUISITES  AND  VAI^IDITY  OF 
CONTRACT. 

^=»2  (N.Y.)  WTiere  plaintiff,  by  an  agreement 
in  writing  made  in  Cuba,  gave  defendant  an  op- 
tion to  bu^  a  concession  for  the  construction  of 
a  railroad  in  Cuba,  the  existence  of  the  contract 
must  be  determined  by  the  Cuban  law.— Reilly 
V.  Steinhart,  112  N.  E.  468,  217  N.  Y.  549. 

The  provision  of  the  Cuban  Code,  providing 
that  contracts  affecting  real  property  must  be 
exprei^^sed  in  a  public  document,  in  view  of  an- 
other provision  that  the  contracting  parties  may 
compel  compliance  with  special  formalities,  pro- 
vides a  rule  of  evidence,  and  as  such  does  not 
bind  a  New  York  court— Id. 

A  written  option  executed  in  Cuba,  valid  un- 
der the  Cuban  law,  but  unenforceable  until  pro- 
tocolized,  is  enforceable  in  the  courts  of  New 
York.-Id. 

^=»35  (N.Y.Sup.)  Where  the  vendor  stated 
that  there  were  defects  in  the  title,  but  that, 
except  for  squattors  and  prior  conveyances, 
there  were  no  objections  thereto,  and  that  so 
far  as  he  knew  he  bad  as  good  title  as  any  one, 
his  concealment  of  the  fact  that  he  then  had  op- 
tions from  the  true  owners  was  fraudulent- 
Continental  Coal,  Land  &  Timber  Co.  v.  Kil- 
patrick,  158  N.  Y.  S.  1056. 

Where  the  vendor  at  the  time  of  sale  held 
options  from  the  true  owners,  his  statement 
that  so  far  as  he  knew  he  had  the  best  title  of 
any  one  and  free  from  defects,  except  as  to 
squatters  and  prior  conveyances,  was  not  a 
mere  concealment,  but  a  false  representation, 
known  to  him  to  be  false.— Id. 

^=s>44  (N.Y.Sup.)  Evidence  held  to  show  that 
the  purchaser  relied  on  a  false  representation 


as  to  the  validity  of  the  vendor's  title.— Con- 
tinental Coal,  Land  &  Timber  Co.  v.  Kiipatrick, 
158  N.  Y.  S.  1056. 

Where  the  vendor  falsely  represented  that  his 
title  was  the  best  of  any  one's,  the  purchaser  a 
statement  that  he  relied  thereon  is  admissible, 
and  its  exclusion  is  erroneous. — Id. 

Where  the  vendor  falsely  represented  that  he 
had  the  best  title,  an  option  which  he  held  from 
the  true  owners  at  the  time  of  sale  was  com- 
petent to  show  his  knowledge  of.  a  better  title, 
and  that  his  title  was  worthless.— Id. 

n.   CONSTRUCTION  AND  OPERATION 
OF  CONTRACT. 

^=>75  (N.Y.Sup.)  Where  a  contract  for  sale 
of  land  on  installments  fixed  no  time  for  de- 
livery, deed  should  be  delivered  on  payment  of 
last  installment,  and  where  vendor  is  given  a 
reasonable  time  to  perform  and  fails,  it  is  in 
default— J uvelier  v.  Jamaica  Park  South  Real- 
ty Corp.,  158  N.  Y.  S.  167. 

^=»77  (N.Y.Sup.)  Where  a  contract  for  the 
purchase  of  land  i)rovided  for  the  payment  of 
$100  down,  and  "six  months  after  or  before"  a 
second  payment  was  to  be  made,  a  mortgage 
given  for  the  balance,  and  plaintiff  to  furnish  a 
warranty  deed,  payment,  delivery  of  the  deed, 
and  delivery  of  the  mortgage  became  due  on  the 
last  day  of  six  months  from  date  of  the  instru- 
ment.—Charlton  v.  Sheil,  158  N.  Y.  S.  944. 

^=s>78  (N.Y.Sup.)  Where  a  contract  for  the 
purchase  of  land  provided  that  defendant  would 
pay  $100  upon  plaintiff^s  accepting  the  offer, 
and  "six  months  after  or  before"  make  a  sec- 
ond payment  and  give  a  mortgage  for  the  bal- 
ance, held,  that  time  was  of  the  essence  of  the 
agreement— Charlton  v.  Sheil,  158  N.  Y.  S. 
944. 

Where  plaintiff  refused  defendant's  request  for 
an  extension  of  time  to  make  a  payment  due  on 
a  contract  for  the  purchase  of  land,  time  was 
thereby  made  of  the  essence  of  the  contract.—* 
Id. 

IV.  PERFORMANCE  OF  CONTRACT. 
(A)  Title  and  Batate  of  Vendor. 

«8=»I30(2)  (N.Y.Sup.)  A  title  subject  to  restric- 
tive covenants  is  generally  unmarketable,  and 
the  court  will  not  inquire  whether  the  restric- 
tions are  beneficial  or  not— Dethloff  v.  Voit,  158 
N.  Y.  S.  522. 

€=>I34(1)  (N.Y.Sup.)  A  party  wall  agreement 
whereby  owners  of  adjacent  premises  were  to 
extend  wall,  which  might  be  used  by  plaintiffs 
predecessor  in  the  future  on  payment  of  consid- 
eration, held  a  personal  covenant,  and  not  an 
incumbrance,  preventing  plaintifib  from  giving 
good  title.~Hayden  v.  Pinchot,  158  N.  Y.  S. 
215. 

(D)   Payment   of  Paretaase   Money. 

<e=»l70  (N.Y.Sup.)  That  tender  in  actual  specie 
was  not  made  will  not  prevent  the  purchaser  of 
land  sold  on  installments  from  recovering, 
where,  when  last  installment  was  tendered,  the 
deed  was  refused  for  other  reasons.— Juvelier  v. 
Jamaica  Park  South  Realty  Corp.,  158  N.  Y.  S. 
167. 


Digitized  by 


Caoogle 


1221 


INDEX-DIGEST 


WUlB 


V.   BIGHTS   AKD  X.IABIUTIE8   OF 

PARTIES. 

(A)  Aji  to  Baeh  Other. 

^=>I85  (N.Y.Sup.)  Where  an  agreement  to 
purcbaBe  land  provided  for  a  second  payment 
six  months  after  date,  plaintiff's  inauines  as  to 
whether  defendant  would  make  tne  payment 
when  due,  and  refusal  of  his  request  to  extend 
the  time  of  payment  indefinitely,  was  a  suf- 
ficient notice  to  defendant  that  upon  his  breach 
of  the  contract  plaintiff  regarded  the  incident 
as  closed.-C'harlton  v.  Sheil,  158  N.  Y.  S.  944. 
^=»I98  (N.Y.)  Under  the  provisions  of  the  char- 
ter of  the  city  of  Rochester  (Laws  1907,  c.  755) 
relating  to  assessment  liens  and  providing  that 
taxes  unpaid  shall  become  a  lien  on  the  prem- 
ises, an  agreement  between  the  parties  for  the 
adjustment  of  taxes,  insurance  premiums,  and 
water  rates,  held  by  reasonable  interpretation 
that  defendant  intended  to  adjust  taxes,  and  he 
was  liable  for  a  proportionate  amount  of  the 
tax.— Elwood  V.  Goldman,  217  N.  Y.  585,  112 
N.  E.  421. 

VI.  BEMBDEBS  OF  VENDOB. 
(B)   Actlona  for  Pvrebaae  Money. 

^=>30l  (N.Y.)  Where  plaintiff,  by  an  agree- 
ment in  writing  made  in  Cuba,  gave  defendant 
an  option  to  buy  a  concession  for  the  construc- 
tion of  a  railroad  in  Cuba,  the  law  of  New 
York  governs  the  remedy.— Reilly  v.  Steinhart, 
112  N.  E.  468,  217  N.  Y.  549. 

(C)   Actions    for   Damagres. 

^=>330  (N.Y.Sup.)  Where  a  purchaser  commit- 
ted a  breach  of  his  contract  to  buy  land,  the 
vendor's  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  value 
at  the  time  of  breach.— Hayden  v.  Pinchot,  158 
N.  Y.  S.  215. 

Where  purchaser  violated  his  contract,  vendor 
cannot,  having  resold  the  property  and  peud 
taxes  in  the  interim,  recover  broker's  commis- 
sion, taxes  paid,  and  loss  of  interest  on  the 
purchase  price  from  the  date  of  the  breach.— Id. 

Where  a  purchaser,  having*  paid  part  of  the 
consideration,  violated  his  contract,  the  amount 
paid  may,  in  an  action  by  the  vendor  for  dam- 
ages, be  offset  against  damages  sustained.— Id. 

VENUL 

II.  DOMICII.E   OB  BESIDEMCE   OF 
PARTIES. 

«=s>27  (N.Y.Sup.)  Where  plaintiff's  assignors 
resided  and  rendered  services  sued  for  in  Orange 
county,  defendant's  motion  to  change  venue 
from  Kings  to  Orange  county  will  be  granted. 
— Brecht  v.  Jagger,  158  N.  Y.  S.  1017. 

III.   CHANGE    OF    VENUE    OR   PLACE 
OF   TRIAIi. 

^=»52(1)  (N.Y.Sup.)  A  change  of  venue  of  an 
action  on  contract  to  the  county  in  which  the 
breach,  if  any,  occurred,  held  proper,  on  the 
ground  of  the  convenience  of  witnesses.— Fox  v. 
Bernstein,  158  N.  Y.  S.  333. 


VERDICT. 

See  Appeal,  <S=>930.  1002;  New  Trial,  «=» 
77;   Trial,  «=»350. 

VESTED  RIGHTS. 

See  Constitutional  Law,  ^==>101« 

VOTERS. 

See  Elections. 

WAGES. 

See  Master  and  Servant,  ^s»73,  80. 

WAIVER. 

See  Action,  «s>28;  AppeaL  ^=»280,  1076; 
Banks  and  Banking,  ^=»315;  Contracts,  ^ss> 
316;  Costs,  ^=s>277;  Estoppel;  Insurance, 
<S=5>141,  376,  388;   Mechanics'  Uens.  «=5>209. 

WARDS. 

See  Guardian  and  Ward. 

WARRANTY. 

See  Insurance,  ^=>266 ;   Sales,  ^s>279,  441. 

WATERS  AND  WATER  COURSES. 

See  Contracts,  <d=>312. 


See  Highways. 


WAYS. 
WEAPONS. 


«S=»I7(4)  (N.Y.Sup.)  A  conviction  of  carrying 
a  revolver  without  a  license,  depending  on 
whether  a  license  was  issued  on  its  date,  held 
against  the  weight  of  evidence. — People  v.  Miles, 
158  N.  Y.  S.  819. 

^S9|7(8)  (N.Y.Sup.)  A  sentence  from  one  year 
to  a  year  and  four  months  for  carrying  a  re- 
volver, injuring  no  one,  held^  in  view  of  Penal 
Law,  §§  1S97,  1931,  1935,  excessive,  and  an 
abuse  of  discretion.— People  v.  Miles,  158  N.  Y. 
S.  819. 

WHARVES. 

See  Municipal  Corporations,  ^s»719. 


See  Dower. 


WIDOWS. 
WILLS. 


See  Charities;  Courts,  «=»484;  Descent  and 
Distribution;  Executors  and  Administrators, 
^=»3;  Frauds,  Statute  of,  ^=»75;  Jury,  ^=» 
19,  25;    Pleading.  <8=»320;    Trusts. 

IV.   REQUISITES  AND  VAUDITT. 

(A)    Nature  and  Kssentlals  off  Testamenta- 
ry Disposition*. 

<®=»8I  (N.Y.Sur.)  A  clause  in  a  will,  directing 
the  court  to  reverse  established  rules  of  pre- 
sumption and  construction,  is  invalid.— In  re 
Fowles'  WUl,  158  N.  Y.  S.  456. 
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V.  PKOBATE,   ESTABLISHMENT, 

AMD   AKNtriiMElVT. 
(F)  Parttea  and  Procesn  or  Notice. 

«8=»263  (N.Y.Sur.)  Code  Qv.  Proc.  §  2610,  does 
not  require  service  of  citation  in  probate  pro- 
ceedings on  infant  grandson  of  testator,  whose 
father  is  living,  and  who  is  not  designated  as 
executor,  trustee,  or  guardian.~In  re  Redfield, 
158  N.  Y.  S.  1004. 

(I)  Hearing:   or  Trial. 

^=9312  (N.Y.Sur.)  Pleadings  held  to  have  no 
part  in  the  trial  of  contested  probate  proceed- 
ings tried  by  a  jury  under  the  Surrogates'  Law 
of  1014.— In  re  Vetter*s  Will,  158  N.  Y.  S.  450. 
^=>3I2  (N.Y.Sur.)  Consolidation  of  two  pro- 
ceedings to  probate  wills,  where  both  parties 
are  identical,  is  vdthin  discretion  of  surrogate. 
—In  re  Potter's  Will,  158  N.  Y.  S.  1001. 
«=>3I6(1)  (N.Y.Sur.)  On  contested  probate, 
held,  that,  where  there  is  no  dispute  or  disproor 
of  due  execution  of  will,  questions  as  to  execu- 
tion should  not  be  submitted  without  direction 
to  answer  them  in  the  aflSrmative. — In  re  Vet- 
ter's  Will,  158  N.  Y.  S.  450. 
<8=»3I8(3)  (N.Y.Sur.)  Under  Code  Civ,  Proc.  §§ 
970,  2614,  and  the  new  Surrogates'  Law,  held, 
that  jury's  answers  to  questions  propounded  in 
contested  probate  proceeding  tried  in  the  Surro- 
gate's Court  are  not  conclusive  on  the  surrogate. 
-In  re  Vetter's  Will,  158  N.  Y.  S.  450. 
^=>320  (N.Y.Sur.)  Under  Surrogates'  Law  of 
1914,  held,  that  course  of  trial  and  burden  of 
proof  in  contested  probates  before  juries  rest 
largely  in  the  discretion  of  the  presiding  sur- 
rogate.—In  re  Vetter's  Will,  158  N.  Y.  S.  450. 
^=^322  (N.Y.Sur.)  Some  prescribed  order  of 
proof  in  contested  probates  conducted  with  ju- 
ries is  essential.— In  re  Vetter's  Will,  158  N. 
Y.    S.   450. 

(S:=s>327  (N.Y.Sur.)  Any  party  to  a  contested 
probate  proceeding  has  a  right  to  ask  for  a  di- 
rection for  a  verdict,  when  the  proof  is  alto- 
gether unilateral,  and  it  would  be  fatal  error  to 
refuse  the  direction.— In  re  Vetter's  Will,  158 
N.  Y.  S.  450. 

t&=)337  (N.Y.Sur.)  Under  Code  Civ.  Proc.  §§ 
968,  970,  999,  1002,  1003,  2538,  2539,  2614, 
and  2770,  in  proceedings  for  probate  of  a  will, 
the  surrogate  cannot  set  aside  the  verdict  of 
a  jury  that  testatrix  had  testamentary  capacity 
without  ordering  a  new  trial  by  jury.— In  re 
Dunn,  158  N.  Y.  S.  119. 

(M)   Operation  and  Bffect. 

<@=»434  (N.Y.)  Unless  probate  court  of  another 
state  had  jurisdiction,  its  proceedings  admitting 
will  to  probate  are  void,  and  derive  no  benefit 
from  "full  faith  and  creait"  clause  of  Constitu- 
tion.-In  re  Horton's  Will,  111  N.  E.  1066,  217 
N.  Y.  363. 

Under  general  rules  of  law  and  Code  Civ. 
Proc.  f  2629  et  seq..  decree  in  another  state, 
admitting  will  to  probate,  is  binding,  though  no 
notice  was  required  or  given,  and  probate  be- 
comes conclusive  in  absence  of  contest  within 
given  period.— Id. 

Decision  of  court  of  another  state  in  probate 
proceedings  that  testator  had  domicile  in  that 


state  is  not  conclusive  on  persons  in  New  York 
not  made  parties  to  that  proceeding.— Id. 

VI.   CONSTRUCTION. 
(A)   General  Rales. 

^ss>439  (N.Y.Sur.)  A  will  is  a  unilateral  instru- 
ment, and  must  be  construed  in  the  sense  intend- 
ed by  the  testator,  and  not  in  the  sense  desired 
by  beneficiaries.— In  re  Fowles'  Will,  158  N.  Y. 
S.  456. 

<e=>446  (N.Y.Sur.)  Where  the  language  of  a 
will  admits  of  two  constructions,  one  invalid  and 
the  other  valid,  the  latter  is  to  be  preferred. — In 
re  Fowles'  Will,  158  N.  Y.  S.  456. 
«8=»488  (N.Y.Sur.)  Where  a  will  is  plain  and 
unequivocal,  extrinsic  evidence  as  to  the  situa- 
tion or  declarations  of  testator  is  inadmissible. — 
In  re  Fowles'  WiU,  158  N.  Y.  S.  456. 

(B)  Denlffnatlon    of    DeTlaeea    and    Ijeva- 
tees  and  Their  Respective  Shares. 

<&=>497(2)  (N.Y.)  That  grandchildren  might 
thereby  take  under  their  grandfather's  will  and 
defeat  transfer  tax  instead  of  under  power  of 
appointment,  held  not  sufficiently  convincing 
reason  for  construing  ''children"  to  include 
grandchildren.— In  re  King's  Estate,  111  N.  E. 
1060   217  N   Y    358 

<g=>497(2)  (N.Y.'Sup.)  Where  a  testator  left  life 
estates  to  three  children,  to  be  divided  equally 
among  their  children  upon  their  decease,  grand- 
children of  a  life  tenant  held  to  be  children. — 
Mount  V.  Harris,  158  N.  Y.  S.  339. 
«©=»497(3)  (N.Y.Sur.)  Where  testator  left  his 
residuary  estate  to  grandchildren  of  his  uncles 
who  should  survive  him,  no  children  of  sucli 
grandchildren  take  any  share.— In  re  Rowe's 
Estate,  158  N.  Y.  S.  993. 
^=9531(4)  (N.Y.Sup.)  Grandchildren  taking  un- 
der a  will  as  children  of  a  life  tenant  would 
take  per  stirpes  as  the  issue  of  their  parent  and 
entitled  only  to  her  share.— Mount  v.  Harris, 
158  N.  Y.  S.  339. 

^=:9533  (N.Y.Sup.)  Under  a  devise  in  trust  for 
maintenance  of  two  sons  during  their  lives, 
thereafter  the  real  estate  in  fee  "to  their  heirs 
and  descendants,"  if  none  to  testator's  heirs,  on 
death  of  either  son  "his  share  (one-half)  of  the 
income"  to  his  heirs  until  death  of  the  other 
son,  and  death  of  both  sons  to  end  the  trust, 
the  sons'  heirs  take  per  stirpes.- Barker  v. 
Barker,  158  N.  Y.  S.  413. 

(C>   SnrvlTorstalp,    Representation,   and 
Snbstltntlon. 

^=»556  (N.Y.Sur.)  A  clause  in  the  will  of  a  hus- 
band who  perished  in.  the  same  disaster  as  his 
wife  held  to  substitute  the  wife's  executors  as 
beneficiaries.— In  re  Fowles'  Will,  158  N.  Y.  S. 
456. 

iF)   Vested  or  Contlnarent  ESstates  and  In- 
terests. 

<©=»634(6)  (N.Y.Sur.)  Where  a  fund  was  left 
in  trust  to  pay  the  income  to  a  mother,  the  prin- 
cipal to  go  to  the  daughter,  who  was  then  in 
being,  the  daughter  took  a  vested  remainder. — 
In  re  Van  Kleeck,  158  N.  Y.  S.  539, 

The  interposition  of  a  trust  estate  never  pre- 
vents the  vesting  of  a  remainder  interest— Id. 
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<©=>634(7)  (N.Y.Sup.)  Where  testator  left  a  life 
estate  to  a  daughter,  to  be  equally  divided  among 
her  children  after  her  death,  the  remainder  to 
the  daughter's  children  was  not  vested.— Mount 
V,  Harris,  158  N.  Y.  S.  339. 
<8x=>634(7)  (N.y.Sur.)  Testator's  wiU,  though 
directing  that  a  remainder  be  divided  at .  the 
death  of  the  life  tenant,  and  that  a  sdiare  be 
paid  to  a  brother,  held  to  give  the  brother  a 
vested  remainder  in  his  share,  though  he  died 
before  the  life  tenant.— In  re  Rand's  Instate. 
158  N.  Y.  S.  141. 

€ss>634(19)  (N.Y.Sur.)  Where  testator  bequeath- 
ed moneys  in  trust  to  pa^  the  income  to  one. 
and  at  her  death  the  principal  to  go  to  her 
daughter,  the  expression  "at  her  death*'  did  not 
make  the  remainder  contingent.— In  re  Van 
Kieeck,  158  N.  Y.  S.  539. 

(H)  B«tat«B  In  Trust  and  Powerii« 

«=s>686<2)  (N.Y.Sur.)  A  will  devising  real  es- 
tate in  trust  to  pay  over  the  income,  one-third 
to  the  wife  for  life,  and  the  remaining  two- 
thirds  equally  among  three  children  for  the 
life  of  the  wife,  vests  in  each  child,  at  the 
death  of  testator,  two-ninths  of  the  income, 
which,  if  such  chUd  should  die  during  the  life 
of  the  widow,  passes  to  her  heirs. — In  re 
Klumpf  8  Estate,  158  N.  Y.  S.  1094. 
^s»693(4)  (N.Y.Sup.)  Power  of  appointment 
limiting  appointees  to  donee's  wife  and  donor's 
descendants  held  not  to  authorize  appointment 
to  corporations  directly,  or  indirectly  tar  giv- 
ing power  of  appointment  to  the  wife. — McLean 
V.  McLean,  158  N.  Y.  S.  59. 

Under  power  of  appointment  to  donee's  wife 
or  other  parties,  appointment  to  wife  for  life 
or  during  widowhood  held  valid. — Id. 
<@==>694  (N.Y.Sup.)  Under  Real  Property  Law, 
§  176,  and  Personal  Property  Law,  f  18,  where 
attempted  execution  of  power  was  valid  only  as 
to  life  estate,  remainder  held  to  pass  under  re- 
mduary  clause.— McLean  v.  McLean,  158  N.  Y. 
S.  59. 

What  donee  of  power  would  have  meant  or 
intended  if  he  had  known  attempted  execution 
of  power  was  invalid  held  to  oe  determined 
from  rules  of  construction.— Id. 

Will  of  donee  of  power  to  appoint  to  his  wife 
or  his  father's  lineal  descendants  held  not  to 
show  intention  that  property  should  go  to  the 
father's  descendants  if  attempted  execution  of 
power  could  not  be  legally  effected.— Id. 

(I)   Action*   to    Construe   'Wills. 

«s>699  (N.Y.Sur.)  Under  Code  Civ.  Proc.  § 
2615,  a  court  will  not  construe  the  provisions 
of  a  will,  where  no  present  payments  of  income 
are  to  be  made,  or  the  time  has  not  arrived  for 
distribution  of  the  principal,  but  construction 
will  be  deferred  until  the  death  of  the  life  ten- 
ant.—In  re  Klumpf  s  Estate,  158  N,  Y.  S.  1094. 

Vn.   RIGHTS  AND  LIABIUTIE8  OF 
DEVISEES   AND   LEGATEES. 

(A)   Katnro   of   Title   and    Rlsbta   in    Gen- 
eral. 

^=»734(p  (N.Y.Sur.)  Legacy  of  mortgage  be- 
ing specific  legacy,  legatees  are  entitled  to  in- 


terest from  death  of  decedent,  instead  of  from 
one  year  thereafter.— In  re  Althaus'  Will,  158 
N.  Y.  S.  990. 

Under  bequest  of  specific  mortgage,  legatee  is 
entitled  to  interest  accrued  at  death  of  testa- 
tor.—Id. 

(D)  Bleetion. 

«@=>782(5)  (N.Y.Sup.)  Devise  of  life  interest  in 
husband's  residence  did  not  put  widow  to  elec- 
tion between  will  and  dower  right,  although 
will  created  a  trust  which,  as  to  lands  so  de- 
vised, could  not  be  carried  out  without  displac- 
ing dower  rights  in  such  other  lands.— Spring- 
steen V.  Springsteen,  158  N.  Y.  S.  848. 

€=>785  (N.Y.Sur.)  The  executors  of  a  wife,  em- 
powered to  make  an  election  under  her  hus- 
band's will,  cannot  make  such  election,  where 
the  wife  died  before  making  it.— In  re  Fowles' 
Will,  158  N.  Y.  S.  456. 

(H)   Void,    liapned,   and    Forfeited    Devises 

and  Bequests,  and  Pi*operty  and 

Interests  Undisposed  of. 

<8s»858(l)  (N.Y.Sup.)  Residuary  clause  ordina- 
rily held  to  cover  all  property  not  otherwise 
effectually  disposed  of.  including  lapsed  or  void 
devises  or  bequests  unless  language  of  will  pro- 
hibits such  construction.— MoLean  v.  McLean, 
158  N.  Y.  S.  59. 

Holding  that  fund  passed  under  residuary 
clause  in  will  of  donee  of  power  to  person  to 
whom  he  might  have  appointed  the  fee  k^d  not 
to  frustrate  the  donor's  intention.—Id. 

<S=>858(2)  (N.Y.Sup.)  Legislature's  familiarity 
with  rule  as  to  scope  of  general  residuary  clause 
when  Real  Property  Law,  $  176,  and  Personal 
Property  Law,  §  lo,  as  to  execution  of  power 
by  will,  were  enacted,  held  to  be  assumed.— 
McLean  v.  McLean,  1^8  N.  Y.  S.  59. 
€ss»865(4)  (N.Y.)  The  question  of  intestacy  as 
to  property  given  to  a  person  for  life  must  be 
considered  as  of  the  death  of  the  testator,  and 
not  as  of  the  death  of  the  life  tenant — In  re 
King's  Estate,  111  N.  E.  1060,  217  N.  Y.  358. 

WITNESSES. 

See  Criminal  Law,  <e=s>942;  Depositiona;   Evi- 
dence;   Perjury;    Venue,  ^=:»52. 

n.  OOliPETENCT. 

(A)  Capaolty    and    <^nalilloatlona    In   Oen« 
eral. 

^=>48(5)  (N.Y.)  Persons  convicted  of  crime  are 
now  competent  witnesses.- Derrick  y.  Wallace, 
112  N.  E.  440,  217  N.  Y.  520. 

in.  EXAMINATION. 
(A)  Taklnar  Testlnkony  In  General. 

^=s>246(l)  (N.Y.Sup.)  It  is  not  error,  in  a  case 
tried  by  the  court,  for  the  judge  to  participate 
in  the  examination  of  witnesses. — Brodsky  v. 
Hibel,  158  N.  Y.  S.  329. 
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IV.   CREBIBILITT.  IMPEACHMENT, 
COMTRABICTION,  AND  COR- 
ROBORATION. 

rA)  In  General. 

<g=>32r  G^.Y.Sup.)  Although  the  plaintiff  waa 
at  liberty  to  contradict  the  testimony  of  the  de- 
fendant's president,  by  calling  him  to  give  gen- 
eral testimony  depending:  on  his  veracity,  be 
vouched  for  his  credibility.— Velleman  v.  Sid- 
ney Blumenthal  &  Co.,  158  N.  Y.  S.  393. 
^:=>32 1  (N. Y.Sup.)  A  party  may  not  impeach 
credibility  of  his  own  witness.— Hanauer  v. 
Bradstreet's  Collection  Bureau,  158  N,  Y.  S. 
918. 

^=:»324  (N.Y.Sup.)  In  an  action  to  set  aside  a 
fraudulent  conveyance,  plaintiff,  calling  the  debt- 
or and  his  grantee  as  witnesses,  was  not  bound 
by  their  testimony,  but  might  rely  on  such  as 
was  favorable  to  himself,  leaving  their  unfavor- 
able testimony  to  the  jury.— Shenk  v.  Oliva, 
158  N.  Y.  S.  437. 

(B)  Cbaraeter  and  Condnet  of  'Wltnens. 

^=?y350  (N.Y.)  The  credibility  of  a  witness  is 
not  to  be  impeached  by  proof  of  a  particular  of- 
fense, such  as  the  commission  of  a  crime,  except 
from  the  mouth  of  the  witness  himself  on  CTOs\h 
examination ;  but  a  conviction  of  crime  may  be 
proved  by  the  record  to  affect  the  weight  of 
testimony,  and  by  Code  Civ.  Proc.  §  832,  it  may 
be  proved  by  cross-examination. — Derrick  v, 
Wallace,  112  N.  B.  440,  217  N.  Y.  520. 
^=9359  (N.Y.)  The  credibility  of  a  witness  is 
not  to  be  impeached  by  proof  of  a  particular 
offense,  such  as  the  commission  of  a  crime,  ex- 
cept from  the  mouth  of  the  witness  himself  on 
cross-examination ;  but  a  conviction  of  crime 
may  be  proved  by  the  record  to  affect  the  weight 
of  testimony,  and  by  Code  Civ.  Proc.  §  832,  it 
may  be  proved  by  cross-examination.— Derrick 
V.  Wallace,  112  N.  E.  440,  217  N.  Y.  520. 
«®=>36l(2)  (N.Y.)  Where  plaintiff,  called  as  a 
witness  in  his  own  behalf,  on  cross-examination 
testified  that  years  before  he  had  been  convicted 
of  forgery,  his  later  offered  evidence  of  his  gen- 
eral reputation  in  the  community  was  admis- 
sible.—Derrick  V.  WaUace,  112  N.  E.  440,  217 
N.  Y.  520. 

(B)   Contradiction  and  Corroboration  of 
Witness. 

®=»405(1)  (N.Y.Sup.)  One  who,  upon  cross-ex- 
amination, interrogates  a  witness  on  a  collateral 
matter,  is  bound  by  his  answer.— Amsler  v. 
Soraci  Contracting  Co.,  158  N.  Y.  S.  219. 
C='406  (N.Y.Sup.)  In  an  action  for  damages 
for  partial  failure  to  deliver  California  claret, 
purcnased  to  conform  to  sample  and  for  resale, 
plaintiff  having  introduced  testimony  that  he 
could  not  purchase  California  claret  in  the  mar- 
ket, exclusion  of  defendant's  testimony  that 
California  claret  was  regularly  offered  for  sale 
and  had  a  definite  market  price  at  the  time 
was  erroneous.— Bonelli  v.  Pisani,  158  N.  Y.  S. 
1033. 

WORDS  AND  PHRASES. 

"Account"— Ley enson   v.    Lindenbaum    (N.    T. 
Sup.)  158  N.  Y.  S.  355. 


"Action  to  set  aside  transfer  in  fraud  of  cred- 
itors."—Gregory    V.    Binghamton   Trust    Co. 

(N.  Y.)  Ill  N.  E,  1080. 
"Aggrieved  party."— In  re  Ball  (N.  Y.  Sur.)  158 

N.  Y.  S.  1095. 
"Annual  premiums."— American  Bonding  Co.  of 

Baltimore  v.  Kefly  (N.  Y.  Sup.)  158  N.  Y.  S. 

812. 
"Arising  out  of  and  in  the  course  of  employ- 
ment."—Berg  V.  Great  Lakes  Dredge  &  Dock 

Co.  (N.  Y.  Sup.)  158  N.  Y.  S.  718. 
"Charitable   trust''— In    re    MacDoweira   Will, 

112  N.  E.  177,  217  N.  Y.  454. 
"Children."— In  re  King's  Estate  (N.   Y.)   Ill 

N.  B.  lOeO:  Mount  v.  Harris  (N.  Y.  Sup.) 

158  N.  Y.  S.  339. 
"Commencement  of  action."— Import  Chemical 

Co.  V.  Forster  &  Gregory  (N.  Y.  Sup.)  158 

N.  Y.  S.  409. 
"Common  carrier."- Noel  v.  Westcott  Express! 

Co.  (N.  Y.  Sup.)  158  N.  Y.  S.  702. 
"Common  certainty."— People  ex  reL  Underwood 

V.  Board  of  Trustees  of  Incorporated  Village 

of  Patchogue,  112  N.  E.  109,  217  N.  Y.  466. 
"Complainant."— In  re  Ball  (N.  Y.  Sur.)  158  N. 

Y.  S.  1095. 
"Connected   with   or   employed   upon   the    rail- 

road."- Feeck  v.   Delaware   &  Hudson   Co. 

(N.  Y.   Sup.)  158  N.  Y.  S.  825. 
"Creditor."— Apex  Leasing  Co.  ▼.  Utke  (N.  Y. 

Sup.)  158  N.  Y.  S.  21. 
"Delivery."— Flynn  v.  Badger  (N.  Y.  Sup.)  158 

N.  Y.  S.  859. 
"Doing  business."— People  ex  rel.  Lehigh  &  N. 

Y.  R.  Co.  V.  Sohmer,  112  N.  E.  181,  217  N. 

Y.  443. 
"Domicile.*"— In  re  Martin's  Estate  (N.  Y.  Sup.) 

158  N.  Y.  S.  915. 
"Expenses  of  administration."- In  re  Bell's  Es- 
tate (N.  Y.  Sur.)  158  N.  Y.  S.  142. 
"Experience."— Pringle    Bros.    v.    Philadelphia 

CTasualty   Co,    (N.   Y.)   112  N.  E.  465.  218 

N.  Y.  1. 
"Fair  comment"— Patten  v.   Harper's   Weekly 

Corp.  (N.  Y.  Sup.)  158  N.  Y.  S.  70. 
"Fraudulent    concealment"— Continental    Coal, 

Land   &   Timber   Co.   v.    Kilpatrick   (N.    Y. 

Sup.)  158  N.  Y.  S.  1056. 
"Hereafter."— People  v.  ^IcFall  (N,  Y.  City  Ct 

Buff.)  158  N.  Y.   S.  974. 
"Incurable."— Anonymous  (N.   Y.  Sup.)  158  N. 

Y.  S.  .^1. 
"Injunction." — Seaboard  Nat.  Bank  y.  Reid  (N. 

Y.  Sup.)  158  N.  Y.  S.  250. 
"Interstate  commerce."— McxVuliffe  v.  New  York 

Cent  &  H.  R.  R.  Co.  (N.  Y.  Sup.)  158  N. 

Y.  S.  922. 
"Judgment"— In  re  Commissioners  of  Palisades 

Interstate  Park  (N.  Y.  Sup.)  158  N.  Y.  S. 

932. 
"Judgment  for  a  sum  of  money."— Farquhar  v. 

Farquhar  (N.  Y.  'Sup.)  158  N.  Y.  S.  194. 
"Judicial  discretion."— McGurty  v.  Delaware,  L. 

&  W.  R.  Co.  (N.  Y.  Sup.)  158  N.  Y.  S.  285. 
"Longshore  work."— Gutheil  v.  Consolidated  Gas 

Co.  of  New  York  (N.  Y.  Sup.)  158  N.  Y.  S. 

622. 
"Managing  agent."— Dimond- Warren  Motor  Co. 

V.  Ilerff-Brooks  Corp.  (N.  Y.   Sup.)  158  N. 

Y.  S.  1 ;    Varley  v.  Wayne  Oil  Tank  &  Pump 

Co.  (N.  Y.  Slip.)  158  X.  Y.  S.  155. 
"Motion."— Eichhorn    v.    Xegrin    (N.    Y.    Mun. 

Ct.)  158  N.  Y.  S.  98. 


Digitized  by 


Google 


1225 


INDEX-DIGEST 


Wroncfml  Death 


"Nuisance."— Triar  t.  Richard  Carvel  Co.   (N. 

Y.  Sup.)  158  N.  Y.  S.  739. 
"Occupation  by  more  than  two  families."— Gal- 
lon V.  Hussar  (N.  Y.  Sup.)  158  N.  Y.  S.  895. 
"Party."— In  re  Ball  (N.  Y.  Sur.)  158  N.  Y.  S. 

1095. 
"Perjury."— People    t.    Osborne    (N.    Y.    Sup.) 

158  N.  Y.  S.  330. 
"Principal."— People  ▼.  Weeks  (N.  Y.  Sup.)  158 

N.  Y.  S.  39. 
"Privileire."— Patten  ▼.  Harper's  Weekly  Corp. 

(N.  Y.  Sup.)  158  N.  Y.  S.  70. 
"Requested."— KeiRher  v.  General  Electric  Co. 

(N.  Y.  Sup.)  158  N.  Y.  S.  939. 
"Required."— KeiKher   v.    General   Electric   Co. 

(N.  Y.  Sup.)  158  N.  Y.  S.  939. 
"Residence."- In    re    Martin's    Estate    (N.    Y. 

Sup.)  168  N.  Y.  S.  915. 
"Same  parties."— Profitos   v.   Comerma   (N.   Y. 

Sup.)  158  N.  Y.  S.  369. 
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WORK  AND  LABOR. 

See  Mechanics'  Liens. 
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another  with  his  knowledge  and  consent,  by 
reason  of  which  the  other  is  benefited,  there  is 
an  implied  promise  of  payment  therefor.— 
Hirschman  v.  Kuechle,  158  N.  Y.  S.  734. 

WORKMEN'S  COMPENSATION  ACT. 

See  Master  and  Servant,  ^=»361-417. 

WRITS. 

See  Attachment:    Execution;    Habeas  Corpus; 
Injunction  ;    Mandamus ;    Process ;    Replevin. 

WRONGFUL  DEATH. 

See  Death. 
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